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HOD. HENRY G. WARD, Circuit Judge New York, N. T. 

Hon. HENRY WADB ROGBRS, Circuit Judge , New Haven, Conn. 

Hon. BDWIN S. THOMAS, District Judge, Connecticut New Haven, Conn. 
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Hon. GEORGE W. RAY, District Judge, N. D. New York Norwicli. N. T. 
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Hon. CHARLES P. ORR, District Judge. W. D. Pennsylvania Pittsburg, Pa. 
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» Died January 14, 1915. 

' Appointed February 22, 1915, to succeed James Ia Martin. 
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Hon. ARTHUR J. TUTTLE, District Judge, E. D. Michigan Détroit. Mich. 
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Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. GEO. M. BOURQUIN, District Judge, Montana Butte, Mont. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 
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MTRICK V. UNITED STATES (two cases). 

CUNNINGHAM v. SAME (two cases). 

(Circuit Court of Appeals, First Circuit. January 6, 1915.) 

Nos. 1034-1037. 

1. PosT Office ig=»15 — Second-Class Mattes — "Legitimate List of Stib- 

SCBIBBSS." 

The phrase "legitimate list of subscribers," used in Act Cong. March &, 
1879, c. 180, § 14, subd. 4, 20 Stat. 359 (Comp. St. 1913, § 7306), providing 
that a publication, in order to be entitled to second-class rates, must be 
originated and published for the dissémination of information of a pub- 
lic character and hâve a legitimate list of subscribers, means a list of 
subscribers taken at more than a nominal price, and that the price must 
hâve been paid by the subscriber, or some one in his behalf, or be under 
obligation to pay the price, and that subscriptlons taken at a nominal 
price or wlthout price do not answer the requirements of the statute In 
that particuiar and cannot be counted in maklng up a legitimate list. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 22 ; Dec. Dig. 
®=>15.] 

2. PosT Office <S=»15 — Second-Class Mattek — Paid Subscbiptions. 

On an application to admit a publication to second-class postal rates, 
évidence that a substantial number of subscriptlons are overdue, or that 
the price paid or agreed to be paid for them is nominal, or that they are 
paid for by others than the récipients of the publication, or were obtained 
by the payment of large commissions or in connection with an offier of a 
premium, or other considération, is material in determining whether the 
publication is primarily designed for advertising purposes for free circu- 
lation or for circulation at nominal rates, so that the entire publication 
should be excluded from second-class privilège at a cent a pound. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 22; Dec. Dig. 
®=>15.] 

3. PosT Office ®=»4 — Régulations — Authobitt of Postmastee Geneeal. 

The postmaster gênerai has authority to make postal régulations not 
inconsistent with the Postal Act, under Rev. St. § 161 (Comp. St. 1913, 
§ 235), provlding that the head of each department may prescribe régu- 
lations, not inconsistent with law, for the government of his department, 
couduct of its offlcers and clerks, the distribution and perforinance of its 
business, and the custody, use, and préservation of the records, papers, 
and property appertaining to it. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 3; Dec. Dig. 
©=^4.1 
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4. CoNsPiBACT i©=547 — Defrauding Government — Second-Class Rates — Ap- 

plication — False I'roof. 

In a prosecution for conspiracy to submit false évidence to the Post 
Office Department in support of an application to admit a publication to 
second-class rates, évidence held insufflcient to warrant a finding that 
proofs submitted by défendants as to tlieir subscription llst were know- 
ingly false in that facts were omitted whicli they vyere informed by tlie 
Post Office Department were immaterial. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. §§ 105-107 ; 
Dec. Dig. <S=»47.] 

5. Ckiminal Law <S=728 — Witnesses <S=»305 — Privilège or Aocused. 

Under the fédéral rule that cross-examlnation of a witness is limited 
to the matters eoncerning which he has been examined in chlef, where 
aocused, being tried on two indietments, testifled in his own behalf as to 
a single fact only with référence to one of the charges, it was error to 
hold that he thereby waived his constitutional right not to testify as to 
any and ail the matters charged against hlm and for the district attorney 
In argument to refer to his failure to testify fuUy and to draw unfavora- 
ble inference therefrom. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 16S9-1691 ; 
Dec. Dig. ©=»728 ; Witnesses, Cent. Dig. §§ 1053-1057 ; Dec. Dig. <®=>305.] 

6. Ceiminal Law ®=>402 — Evidence — Best and Secondary Evidence. 

A copy of a letter on which the addressee and the writer were desig- 
nated by initiais only, discovered in the Chicago office of a corporation of 
which défendants were offlcers, but not fouud in the possession of either 
of them, and for the admission of which no légal foundation was laid, 
was inadmissible. 

[Ed. Note.~For other cases, see Criminal Law, Cent. Dig. §§ 887, 888 ; 
Dec. Dig. <g=>402.] 

Putnam, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Massachusetts; Jas. M. Morton, Judge. 

Herbert Myrick and James M. Cunningham were convicted of con- 
spiring to commit a misdemeanor, and they bring error. Reversed 
and remanded. 

Edward F. McClennen, of Boston, Mass. (Albert W. Rice and 
Brandeis, Dunbar & Nutter, ail of Boston, Mass., on the brief), for 
plaintiffs in error. 

Asa P. French, U. S. Atty., and James S. Allen, Jr., Asst. U. S. 
Atty., both of Boston, Mass. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

BINGHAM, Circuit Judge. The plaintiffs in error, hereinafter 
called the défendants, were jointly indicted in the District Court of the 
United States for the District of Massachusetts on indietments No. 
110 and No. 111, in each of which they were charged with conspiring 
to commit the misdemeanor denounced by section 223 of the Criminal 
Code of the United States (Act March 4, 1909, c. 321, 35 Stat. 1133 
[Comp. St. 1913, § 10393]), which provides as follows: 

"Sec. 223. Whoever shall knowingly submit or cause to be submitted, to 
any postmaster, or to the Post Office Department, or any office of the postal 
service, any false évidence relative to any publication for the purpose of 

(g=3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 



MTEICK V. UNITED STATES 3 

socuring the admission tliereof at the second-rtass rate, for transporta tion in 
ttie mails, sliall be fined net more than five tiundred dollars." 

The défendant Myrick was président and the défendant Cunning- 
ham was subscription manager of the Orange Judd Company, of 
Springfield, Mass., a corporation publishing the Orange Judd North- 
west Farmstead, which, prier to January 1, 1911, was a semimonthly 
and after that date a weekly. Tiiis publication was purchased by the 
Orange Judd Company, about October 5, 1910; it having been pub- 
lished prior to that time at Brookings, S. D., under the name of Min- 
nesota and Dakota Farmer. 

November 30, 1910, the défendant Cunningham filed an applica- 
tion with the postmaster at Springfield to hâve the publication admit- 
ted to the mails at the publishers' second-class postage rate. This ap- 
plication is the subject-matter of indictment No. 110. January 19, 
1911, he made another application to the postmaster at Springfield 
to hâve the same publication, which in the meantime had become a 
weekly, admitted at the publishers' second-class rate. This application 
is the subject-matter of indictment No. 111. 

As to each of thèse applications the indictments respectively charge 
that the défendants conspired to the end that the défendant Cunning- 
ham should knowingly and fraudulently submit to the postmaster 
at Springfield, and to the Post Office Department of the United States, 
certain false évidence relative to such publication for the purpose of 
securing its admission to the Springfield post office at the second-class 
rate of postage. The spécifie false évidence alleged in the respective 
indictments is included in certain answers made to interrogatories on 
a printed form of application (No. 3501, Edition of 1910), issued by 
the Post Office Department. In each indictment the overt act alleged 
is the submission by the défendant Cunningham to the postmaster at 
Springfield of an application upon the blank referred to, which con- 
tained, among other things, the alleged false évidence. 

The jury found the défendants guilty on both indictments, and 
sentences were imposed fining each of them $500 on each indictment. 

The cases are ncw hère on the défendants' bill of exceptions, and 
the errors assigned are to the refusai of the court to grant certain 
requests for instructions, to the admission of certain évidence, to the 
argument of the District Attorney and the ruling of the court thereon, 
and to certain instructions given to the jury. 

It is contended in behalf of the défendants that the answers made to 
the questions submitted in the applications were immaterial, and 
therefore not false évidence, within the meaning of section 223 of the 
Criminal Code. Whether or not they are material can be determined 
only by an examination of the statute of March 3, 1879 (20 Stat. 358), 
as amended by the Act of March 3, 1885, c. 342, 23 Stat. 387 (Comp. 
St. 1913, § 7358), relating to mail matter of the second class. The 
Act of March 3, 1879, c. 180, 20 Stat. 358 (Comp. St. 1913, § 7302), 
provides : 

"Sec. 7. Tliat mailable matter shall be divided into four classes: 
"First, written matter ; 
"Second, perlodical publications; 
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"Thlrd, mlscellaneous printed matter; 

"Fourth, merchandise." 

"Sec. 10. (sec. 7304). That mailable matter of the second class shall embraee 
ail newspapers and other periodical publications wMcli are issued at stated 
Intervais, and as frequently as four times a year and are within the conditions 
named in sections 12 and 14. 

"Sec. 11. Publications of the second class except as provided in section 25, 
when sent by the publlshed thereof, and from the office of publication, includ- 
Ing sample copies, or when sent from a news agency to actual subscribeis 
thereto, or to other news agents, shall be entitled to transmission through 
the mails at one cent a pound, or fraction thereof, such postage to be pre- 
paid, as now provided by law. Act of March 3, 1885 (Comp. St. 1913, § 7358), 

"Sec. 12. (sec. 7305). That matter of the second class may be examined at 
the office of mailing, and if found to contain matter which is subject to a 
higher rate of postage, such matter shall be charged with postage at the 
rate to which the inclosed matter is subject: Provided, that nothing herein 
contained shall be so construed as to prohibit the insertion in periodicals 
of advertisements attached permanently to the same." 

"Sec. 14. That the conditions npon which a publication shall be admitted 
to the second class are as foUows: 

"First. It must regularly be issued at stated intervais, as frequently as 
four times a year, and bear a date of issue, and be numbered consecutively. 

"Second. It must be issued from a known oflice of publication. 

"Thlrd. It must be formed of printed paper sheets, without board, cloth, 
leather, or other substantial blnding, such as distinguish printed books for 
préservation from periodical publications. 

"Fourth. It must be originated and publlshed for the dissémination of in- 
formation of a public character, or devoted to literature, the sciences, arts, 
or some spécial Industry, and having a legitimate list of subscribers; pro- 
vided, however. That nothing herein contained shall be so construed as to 
admit to the second-class rate regular publications deslgned primarily for 
advertising purposes, or for free circulation, or for circulation at nominal 
rates." 

It thus appears that among the conditions with which a publica- 
tion must comply in order to entitle it to admission to the second- 
class privilège at the publishers' rate is that it must be originated and 
publlshed for the dissémination of information of a public character, 
or devoted to literature, the sciences, arts, or some spécial industry, 
and hâve a legitimate list of subscribers, and that the subscription 
price must be more than nominal ; that, if the publication is designed 
primarily for advertising purposes, for free circulation, or for circu- 
lation at nominal rates, it cannot be admitted at the publishers' rate. 

[1] The phrase "a legitimate list of subscribers" evidently means 
a list of subscriptions taken at more than a nominal price, and the 
price must hâve been paid, or the subscriber, or some one in his be- 
half, be under obligation to pay the agreed price; and that subscrip- 
tions taken at a nominal price, or without price, do not answer the 
requirements of the statute in this particular and cannot be counted 
in making up a legitimate list. 

[2] While the fact that some subscription contracts may be overdue 
would not render such subscriptions illegitimate, nevertheless, if it 
appears as to a substantial number of subscriptions that they are 
overdue, or that the price paid or agreed to be paid for them is nom- 
inal, or that they were paid for by others than the récipients of the 
piablication, or that they were obtained by the payment of large com- 
missions, or in connection with an offer of a premium, prize, or other 
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considération, such facts would be material évidence for the Post 
Office Department to consider in determining whether the publication 
was primarily designed for advertising purposes, for free circulation, 
or for circulation at nominal rates, so that the entire publication 
should be excluded from the second-class privilège of one cent a 
pound. 

[3] The Postmaster General has authority to make régulations not 
inconsistent with the provisions of the act (Rev. St. § 161 [Comp. St. 
1913, § 235]). His department has passed régulations that subscrip- 
tions to semimonthlies shall not be counted in the legitimate list of 
subscribers if they are three months in arrears, and that subscriptions 
to weeklies shall not be counted if they are one year in arrears, but 
that they may be mailed at the transient rate of one cent for each 
four ounces, or fraction thereof, prepaid by stamps affixed. It is ar- 
gued that thèse régulations are inconsistent with and curtail the rights 
given by Congress in the statute above set forth, and our attention 
has been called to cases in which it has been held that the heads of 
the executive department of the government, even if expressly au- 
thorized to make régulations, cannot make any which curtail rights thus 
given. United States v. Atlanta Journal Co., 210 Fed. 275, 127 C. C. 
A. 123; United States v. Symonds, 120 U. S. 46, 49, 7 Sup. Ct. 411, 30 
L. Ed. 557; Williamson v. United States, 207 U. S. 425, 461, 462, 28 
Sup. Ct. 163, 52 L. Ed. 278 ; United States v. United Verde Copper Co., 
196 U. S. 207, 215, 25 Sup. Ct. 222, 49 L. Ed. 449; Morrill v. Jones, 
106 U. S. 466, 467, 1 Sup. Ct. 423, 27 L. Ed. 267. 

If the régulations of the Post Office Department above referred to 
may be said to abridge the rights of publishers under the statute in 
the entry of mail matter at the second-class rate, and therefore to be 
unauthorized and void, it is unnecessary for us in this case to pass 
upon the question, as their validity or invalidity is not hère in issue. 
This is not a proceeding by the government, as in United States v. At- 
lanta Journal Co., supra, where it was seeking to recover postage at 
a rate in excess of what had actually been paid, and directly involv- 
ing the validity of the régulations of the Post Office Department, nor 
is it a proceeding to restrain the department from enforcing its rég- 
ulations, but is a proceeding for an alleged conspiracy to violate a 
statute making it pénal for a person to submit, or cause to be submit- 
ted, to a postmaster, or to the Post Office Department, any false évi- 
dence relative to a publication for the purpose of securing its ad- 
mission at the publishers' rate. The régulations, therefore, become 
important, not as régulations of what constitutes a legitimate list of 
subscribers, but as bearing upon the défendants' knowledge of what 
information they understood the department required them to give 
in answering the questions submitted to them as the foundation of 
their application for the admission of their publication at the second- 
class rate. 

In the first indictment (No. 110) the false évidence of which the 
government complains as having been submitted to the Post Office 
Department by the défendants related to two distinct matters. The 
first consisted of certain alleged false statements made in answers to 
interrogatories contained in the printed form of application above 
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referred to, to wit, in answers to interrogatories No. 12 (a), (b), (c), 
(d), (e), (f), and (g), that the total number of subscribers to the pub- 
lication on the 25th day of November, 1910, was 41,273, whereas 
in truth and in fact, according to the allégations of the indictment, as 
the défendants well knew, the total number of said subscribers was 
only 26,610; and the second was that the answer to interrogatory 
12 (d) was also false in that it was there stated that the commissions 
paid to agents were 331/3 per cent., whereas they greatly exceeded 
that sum. 

It appears, on an examination of the application, that question 12 
embraces 12 subsidiary and distinct questions, of which (a), (b), (c), 
(d), (e), (f), and (g) comprise a part, and at the close of thèse 12 ques- 
tions is a statement reading, "Total subscriptions set forth above, an- 
swer 41,273." The answers to the previous questions disclose that 
this is a correct total. It is difficult to see wherein this answer could 
be found to be false. But the Post Office Department, in questions 
12 (a) to (m), was evidently undertaking to ascertain how many of 
the 60,000 printed copies of the issue of November 25th, stated in the 
answer to question 11, fuIfiUed the requirements of the questions (a) 
to (m) ; and it would seem that the first alleged false statement charg- 
ed in the indictment must be included in the answers to thèse ques- 
tions, rather than in the one calling for the "total subscriptions set 
forth above." 

If this is the interprétation which should be placed upon this al- 
légation of the indictment, it appears from the application that ques- 
tions (a) to (g) do not state that, in answering the questions, subscrip- 
tions that were three months in arrears should not be included, or, if 
included, the applicant should further state, in answer to each ques- 
tion, the number of the subscriptions included in the answer that were 
three months in arrears, 

The department having stated in thèse questions the spécifie matters 
which it desired the applicant to answer, it would seem that the ap- 
plicant, in the absence of spécial instructions calling for additional in- 
formation, would hâve the right to understand that the questions, as 
outlined by the department in the application, called for ail the infor- 
mation desired, and that, if the answers to the questions as stated 
were complète and truthful, the applicant could not be said to hâve 
submitted false évidence. The government, however, contends that 
the department, by one of its régulations, had provided that subscrip- 
tions to semimonthlies that were three months in arrears should not be 
counted in the legitimate list of subscriptions, and that, in answer- 
ing thèse questions, the applicants should bave understood that their 
answers were to be made with référence to this régulation. If this is 
the view that should be taken of the matter, the question is presented 
whether the évidence discloses that the applicants knew of the régula- 
tion of the* Post Office Department excluding subscriptions three 
months in arrears, and understood that, in framing their answers, each 
of the questions were to be regarded as modified to conform to the 
retrulation. 
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The évidence introduced by the government, tending to show knowl- 
edge on the part of the défendants Myrick and Cunningham, at and 
before the filing of the application of November 30, 1910, that the 
régulations of the department provided that subscriptions to semi- 
monthlies three months in arrears should not be counted in making up 
the legitimate list of subscribers, and that their answers to questions 
(a.) to (g) should be modified by excluding such subscriptions there- 
from, is, to say the least, very meager and unsatisfactory. It is un- 
necessary, however, for us to pursue this line of inquiry, for if the 
évidence was insufficient to warrant the jury in finding that the de- 
fendants knew of the régulation, and that the questions were to be 
taken as modified accordingly, the évidence offered by the government 
on the question of commissions paid to agents was sufïîcient to war- 
rant the jury in finding that the défendants, in answering question 12 
(d), falsely stated that the commissions were 33% per cent., when they 
knew that they were much more. There was évidence tending to 
show that some of the subscriptions included in défendants' answer 
to question 12 (d) were taken over from the Minnesota and Dakota 
Farmer, and that the défendants did not know whether their answer — 
that the commissions paid to agents for thèse subscriptions were 33% 
per cent. — was true or false, and that they made no investigation to 
ascertain whether it was or not. There was also évidence from 
which it could hâve been found that subscriptions were included 
in the answer which had been procured since the purchase of the 
Minnesota and Dakota Farmer, and before November 25, 1910, and 
that the défendants also knew that the commissions paid for thèse 
subscriptions greatly exceeded 331/3 per cent. 

[4] As the charge contained in this indictment is conspiracy to 
submit false évidence to the Post Office Department, and as we are 
of the opinion that the évidence, taken as a whole, would justify the 
conclusion that the défendants conspired to procure the admission of 
their periodical to the second-class privilège by statements that were 
false, and that their answer to question 12 (d) was knowingly false, 
the court did not err in submitting the case to the jury upon this in- 
dictment. 

On January 1, 1911, the défendants concluded to change their pub- 
lication from a semimonthly to a weekly, which necessitated their mak- 
ing a new application for its admission to the second-class privilège, 
and on January 19, 1911, they submitted a new application for this 
purpose. Indictment No. 111 relates to this application, and charges 
the défendants with having conspired to submit false évidence for the 
purpose of securing the admission of their publication at the second- 
class rate, and that the false évidence submitted consisted of a false 
statement made in their answer to 12 (g) contained in this application, 
to the effect that the claimed list of subscribers to said publication, 
whose subscriptions were paid for by others, was 6, when in truth 
and in fact, as the indictment allèges, the défendants well knew said 
statement was false in that 6,468 copies of said issue were sent to per- 
sons whose subscriptions were paid for by others. 

The government's évidence tended to show that the défendants, in 
answering question 12 (g) in their previous application of November 
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30, 1910, stated that the number of the issue of November 25th, sent 
to persons whose subscriptions were paid for by others, was 10,496; 
that, through repeated interviews and correspondence between the offi- 
ciais of the department and the défendants, the défendants were told 
that subscriptions paid for by others, where the récipients had not 
agreed to receive the publication, should not be included in the answer 
to this question; that on January 13, 1911, the department decided to 
grant the fîrst application and admit the publication to the mails at the 
publishers' rate, but, in doing so, excluded the 10,496 subscriptions 
stated in the answer to question 12 (g), assents from the récipients not 
having been obtained. It is thus seen that before the filing of their 
second application, and as late as six daysprior thereto, the défendants 
had received spécial instructions and information to the efifect that in 
answering question 12 (g), calling for the number of subscriptions paid 
for by others, they should not include copies where the consent of the 
récipient had not been obtained. The government ofïered no substan- 
tial évidence warranting a contrary conclusion, and it would be incon- 
ceivable how the jury, as reasonable men, could hâve reached the con- 
clusion that the défendants' answer to this question was knowingly 
false if it were not for the inferences which the District Attorney was 
permitted to tell the jury they could draw from the failure of the de- 
fendant Cunningham to testify to matters charged in the second indict- 
ment, a question hereinafter considered. We are therefore of the 
opinion that there was no évidence from which it could be found that 
the answer to question 12 (g) in the second application was knowingly 
false, and that the court erred in submitting the questions raised by the 
second indictment to the jury. 

[5] Indictments 110 and 111 were tried together (U. S. Rev. Stat. 
§§ 921, 1024 ^) ; and the défendant Cunningham took the staud aiid tes- 
tified in his own behalf, confining his testimony to the source from 
which he obtained the information contained in the answer to question 
12 (d) in the fîrst application — that the commissions paid to agents 
were 33% per cent. The District Attorney, in his closing argument to 
the jury, said: 

"There Is one thiiig that happened In this case, gentlemen, which I submit 
to you, is, on the part of one of the défendants, a confession as to certain of 
the allégations In thèse indictments. Mr. Cunningham was not bound to 
take the stand in his own behalf. The government could not hâve called hlm 
to the stand and examined hlm. But he chose to make hlmself a witness in 
this case. He had the opportunity offered to hlm by law, gentlemen, to tell 
you ail the facts wlthin his knowledge, and to deny every allégation which 
he knew or believed was not true. That was his privilège when he took the 
stand. He took the stand, charged with three spécifie wrongful aets. He 
took the stand, charged with having coUaborated with Mr. Myrlck, co-operated 
with hlm, to make to the Post Office Department three false statements, bearlng 
upon a matter of vital interest to the paper whose interests he and Mr. 
Myrick represented, and the paper in whose Interest their Personal interests 
are very largely concerned. He knew — he Is one of the two men in this world, 
gentlemen, who knows of his own knowledge — whether he conspired, whether 
he got together with Mr. Myrick or not to violate one of the laws of the 
United States. Isn't that so? He knows whether there was any understand- 
ing, expressed or implied, between them. He knew It when he took the 
stand. He knew whether, when he wrote that 41,200 and odd as the llst of 
legltiniate subscribers — he knew, above ail other men in the world, whethej 

1 Comp. SL 1913, §§ 1547, 1690. 
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that statement was true or false, and whether he knew it was true or false. 
He knew, as no other man In the world does know, and could tell you, wheth- 
er, vvhen he wrote the figure '6' in reply to that question as to the number of 
subscriptions to the paper that were paid for by others, that was true or 
net, or whether he believed It to be true or not. And yet he was asked as to 
only one of those things, the least important of them ail, and that was as 
to how he happened to write that untrue statement regarding the commis- 
sions paid for subscriptions on the flrst application. In other words, Cunning- 
ham knew the information which you want, and wanted, as to whether or 
not the statement with regard to the 41,000 was true or false ; he knew 
whether that was written in there in accordance with Mr. Myrick's instruc- 
tions a few days before, when the telegram was recelved ; he knew whether 
he knew it to be false or not; he knew that he was charged with it; and 
yet he was not asked to tell you, and he did not tell you, that that was true ; 
and he was not asked to tell you that he didn't know that it was not true 
when he wrote it. And so, too, with the statement in the second application — 
absolute silence — charged with a violation of the law, taking the stand in 
his own cause to give you information — not asked whether, when he said 
'6,' that was true or false, or whether he kuew it to be true or false, or wheth- 
er it was put there beeause he and Mr. Myrick had put their heads together 
for the purpose of gettlng this uewspaper admitted to seeond-class rates, and 
beeause they knew that the postal authorities had objected to that kind of 
subscription, but, as it appears, he deliberately wrote down something which 
they knew was not true. Why, gentlemen, take it in ordinary everyday llfe, 
suppose you accuse an employé of yours of an act of dishonesty, of a theft, 
or of a breach of duty of some kind not amounting to a crime, and you say, 
'You did so and so,' or, 'I tMnIc you did so and so,' and he stands before you 
absolutely sUent, not admltting or denying the fact, do you hâve any hési- 
tation in belle ving that it is beeause he can't deny it? Is there any other 
reasonable explanation of his silence except that? Would you be justlfled in 
assuming that he was guilty of the charge that you made against him be- 
eause of that silence alone? How much more so, then, in this case, where the 
knowledge of the truth or the falsity must hâve been in Cunningham's pos- 
session, as to ail three of those allégations, and he is conflned in his ex- 
amination, and I am conflned in my examination by reason of that fact, to 
déniai of only one of them — as I said, the least important of them ail!" 

At the close of this argument, and before the court had entered upon 
its charge to the jury, and while there was opportunity on the part of 
the District Attorney to withdraw the comments which he had made 
with respect to the failure of the défendant Cunningham to testify to 
certain matters with which he stood charged in the two indictments, 
counsel for the défendants objected to thèse comments, and requested 
the court to deal with them in the course of his charge. The court 
forthwith, and before delivering his charge, ruled "that a défendant in 
a criminal case could not waive his constitutional protection piecemeal, 
and that the défendant Cunningham having taken the stand, and testi- 
fied as to certain facts in one of the indictments, his failure to testify 
as to independent facts in that indictment, and as to l'acts in the other 
indictment, was the subject of legitimate comment to the jury in argu- 
ment," and declined to deal with the matter further, except as herein- 
after set forth, and the défendants excepted. 

In the course of his charge, the court, as to this matter, said: 

"As to the défendant Cunningham, a question bas corne up about his évi- 
dence. Well, now, a défendant under our Constitution cannot be compelled 
to testify against himself. ïhat is one of the most fundamental prindples 
of our System of criminal law, and if he chooses to sit stUl nobody can 
criticize him for doing it That is his rlght, either to sit still or to corne for- 
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ward and take the stand. But, gentlemen, he ean't come forward, feo to speak, 
and take the stand pieeemeal. If he waives hls constitutional privilège, if he 
steps outslde of the circle which the Constitution draws around him, and couies 
onto the stand hère, he then becomes like a party in a civil case, and his 
failure to testify upon material points is to be cousidered by you exactly as 
you would consider the failure of a party in a civil case to give évidence 
that apparently lay within hls knowledge upon material issues. The failure 
of a party to give, or to produce évidence within hls knowledge or control, 
and material to the issue, is always proper to be considered by a jury. A 
jury may infer from the silence upon the matter that the party considered 
that the évidence would net help him ; but that is not a necessary inference. 
It frequently happens that lawyers inadvertently forget to ask questions, ma- 
terial questions; and that ought not to count against the party, or the 
client, of course, if there is an unintentional omission ; but an intentional 
failure on the part of a party to adduce évidence within his knowledge upon 
the points In issue, by whatever reason it is prompted, is always a very 
pertinent matter to be considered by a jury." 

To this portion of the charge the défendants likewise excepted. 

It is thus seen that upon objection being made to the argument of 
the District Attorney, at a time when he could hâve corrected the er- 
ror, if one had been committed, the court ruled that the argument was 
proper ; "that, the défendant Cunningham having taken the stand and 
testified as to certain facts in one of the indictments, his failure to tes- 
lify as to i'ndependent facts in that indictment, and as to facts in the 
other indictment, was the subject of legitimate comment to the jury in 
argument;" and that later on in his charge to the jury he confirmed 
his previous ruHng, when he stated that it was the right of the accused 
"either to sit still or come forward and take the stand," but if he did 
come forward he could not do so "and take the stand pieeemeal" ; that 
he waived his constitutional privilège if he stepped outside of the cir- 
cle which the Constitution drew around him by coming upon the stand, 
the same as a party would in a civil case. 

• ; It cannot reasonably be said that the objection and exception to the 
argument and the ruling thereon were not seasonably and properly 
taken, or that the exception to the charge was not sufficiently spécifie 
to appraise the court of the ground of the objection. The record dis- 
closes that the court fully understood what the nature of the objection 
was upon which the défendants relied. This appears from what took 
place at the close of the argument of the District Attorney when this 
matter was without doubt fully discussed, and the definite and explicit 
ruling of the court was made. The question is therefore presented 
whether a défendant, when set to the bar for trial before a jury upon 
two indictments charging différent offenses, by taking the stand and 
limiting his testimony to a particular charge in one of the indictments, 
waives his constitutional right with référence to the charge contained 
in the other indictment, so that inferences may be drawn against him 
from his failure to testify as to any of the matters there charged. It 
seems to us that to state the question is to answer it ; that it was not the 
intention of Congress, in the enactment of the law authorizing the 
trial of an accused person for distinct offenses, at the same time, on 
two or more indictments, to deprive him of his constitutional right not 
to hâve inferences drawn against him by reason of his failure to tes- 
tify upon one indictment, should he see fit to testify to matters charged 
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in the other indictment ; and that this is especially true where the in- 
dictments are not Consolidated by an order of the court, as they were 
net in this case, but were tried as independent and distinct matters, 
though before the same jury. Betts v. United States, 132 Fed. 228, 
229, 230, 234, 235, 65 C. C. A. 452. 

The exception taken to the ruling of the court made in answer to 
the objection of counsel to the argument of the District Attorney also 
présents the question whether, the défendant Cunningham having tak- 
en the stand and testified to certain facts in the first indictment, his 
failure to testify as to independent facts in that indictment was the 
subject of legitimate comment by the District Attorney in his argu- 
ment. 

This question has never been definitely decided by the Suprême 
Court. The cases in that court in which the question has been argued 
hâve involved the subsidiary question of the right of cross-examina- 
tion under the fédéral rule, and hâve been disposed of either upon the 
ground that the limit to the right of cross-examination was riot exceed- 
td (Fitzpatrick v. United States, 178 U. S. 304, 20 Sup. Ct. 944, 44 
L. Ed. 1078), or, if exceeded, the answers given were not prejudicial 
to the respondent (Sawyer v. United States, 202 U. S. 150, 26 Sup. 
Ct. 575, 50 L. Ed. 972, 6 Ann. Cas. 269). In Balliet v. United States, 
129 Fed. 689, 695, 64 C. C. A. 201, decided in the Eighth Circuit, the 
défendant excepted to the following statement of the trial judge in his 
charge to the jury: 

"It has been suggested that I hâve overlooked one thlng. I may say you 
may consider, in determining the question, the fact that the défendant having 
gone upon the witness stand, if he has not fully explained, or has not ex- 
plained matters whlch are material to the issues in this case, and which are 
naturally withln his knowledge, you may consider that as a circumstance 
tending to show that the facts, if explained, etc., would bear out the conten- 
tion of the government, and his failure to explain them or give a truthful 
explanation is agalnst him." 

And the court, in commenting upon the charge, said : 

"We hâve not been able to conclude that this instruction States a correct 
rule of law, or that the giving of it was not a material error." 

This instruction, which was held to be erroneous, did not difïer ma- 
terially from the one given in the case under considération. The court, 
after discussing the matter at some length, without reaching any defî- 
nite conclusion, then assumed that, if the défendant, upon taking the 
stand, waived his right not to hâve inferences drawn against him for 
failure to testify as to material matters, nevertheless the instruction 
in question gave too great latitude to the jury, and subjected the de- 
fendant to too great a burden in that "it left the jury to détermine 
what matters which had been given in évidence were 'material to the 
issues in the case,' " without directions on that point, and gave "equal 
liberty to détermine what matters were 'naturally within his knowl- 
edge' and susceptible of explanation." 

Judge Sanborn concurred in the resuit reached in that case, but, it 
would seem, upon vitally différent grounds. He took the position that 
the right of cross-examination in the fédéral court was limited strictly 
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to subjects inquired of in direct cxamination; that circumstances 
might arise under which the court, in the exercise of its discrétion, 
might permit the examiner to inquire as to matters which had not been 
taken up in direct examination ; but that this was not cross-examina- 
tion, and, in doing so, the examiner made the witness his own. He 
fails, however, to state the conclusion which he intended should be 
drawn f rom this view of the matter. But it is évident that he enter- 
tained the opinion that, as appHed to the case then under considération, 
the défendant, by taking the stand, did not waive his constitutional 
right to be free from unfavorable comment, except as to matters to 
which his direct testimony particularly related, and that as to other 
matters he did not waive his privilège, and did not subject himself to 
unfavorable comment in this respect, if he decHned or failed to testify 
as to them. And this is the view entertained by Judge Cooley. Coo- 
ley's Constitutional Limitations (3d Ed.) p. 317, note. In some juris- 
dictions, where the right of cross-examination is unlimited, it is held 
that a défendant, by taking the stand in a criminal case, waives his 
right not to hâve unfavorable inferences drawn against him, if he fails 
to testify to any material matter. State v. Ober, 52 N. H. 459, 13 Am. 
Rep. 88; Commonwealth v. Smith, 163 Mass. 411, 431, 40 N. E. 189; 
People v. Tice, 131 N. Y. 651, 655, 30 N. E. 494, 15 L. R- A. 669; 
Commonwealth v. Morgan, 107 Mass. 199, 205; Commonwealth v. 
Nichols, 114 Mass. 285, 19 Am. Rep. 346; State v. Wentworth, 65 
Me. 234, 20 Am. Rep. 688; State v. Witham, 72 Me. 531. And in 
jurisdictions where the right of cross-examination is restricted to mat- 
ters inquired of in chief, that he does not. People v. McGungill, 41 
Cal. 429; People v. Sanders, 114 Cal. 216, 238, 46 Pac. 153; State v. 
Elmer, 115 Mo. 401, 22 S. W. 369; State v. Lurch, 12 Or. 99, 6 Pac. 
408. It would seem that the courts, in reaching thèse conclusions, 
hâve been largely influenced by the rule existing in the différent juris- 
dictions as to cross-examination — that if the right were unlimited the 
accused, by taking the stand under such circumstances, would waive 
his privilège — but, if it were limited to subjects inquired of on direct 
examination, his privilège would be waived only to that extent, as he 
had no reason to understand that his conduct would impose a greater 
burden. We understand the rule in the fédéral courts as to cross- 
examination to be as stated by Judge Sanborn in the Balliet Case, and 
are of the opinion that the défendant Cunningham, by taking the stand 
and testifying as to the commissions paid to agents, did not waive his 
constitutional right to be free from unfavorable comment on matters 
to which his testimony did not relate, and as to which he said nothing. 
[6] Subject to the défendants' exception, the government was al- 
lowed to introduce in évidence a paper purporting to be a copy of a 
letter written at Chicago, on November 14, 1910, to "J. M. C," and 
signed "H. B. C," the contents of which disclosed that it was written 
in answer to a letter sent by J. M. Cunningham to H. B. Clark, which 
had been previously introduced in évidence. It appeared that H. B. 
Clark, at or about the time this letter was written, was the manager of 
the Orange Judd Company's Chicago office. The paper was identi- 
fied as having been found in the files of the Orange Judd Company's 
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office in Chicago. It was not found in the possession of either Myrick 
or Cunningham, and there was no évidence that the original letter was 
ever addressed or mailed to Cunningham, or that it ever came into his 
possession. The défendants were not called upon to produce the orig- 
inal if they had it, and no légal basis was laid for the introduction of 
the copy. The évidence was of vital importance in support of the 
government's contention, for the contents of the paper disclosed that, 
if the original letter was received by Cunningham, he knew that a 
large number of the subscriptions to the Minnesota and Dakota Far- 
mer, which he had included in his answers (a) to (g), in the first ap- 
pHcation, were three months or more overdue. Under the circum- 
stances, the court erred in allowing the paper to be introduced in évi- 
dence. 

We hâve examined the other exceptions taken by the défendants, 
and are of the opinion that they raise no question calHng for spécial 
considération. 

The judgments ordered against the plaintiflf in error Myrick, in Nos. 
1034 and 1036, are reversed, the verdicts therein are set aside, and the 
cases are remanded to the District Court for further proceedings not 
inconsistent with this opinion. 

The judgments ordered against the plaintifï in error, Cunningham, 
in Nos. 1035 and 1037, are reversed, the verdicts therein are set aside, 
and the cases are remanded to the District Court for further proceed- 
ings not inconsistent with this opinion. 

PUTNAM, Circuit Judge (dissenting). On its face, the most 
difficult proposition in behalf of the respondents, raised by the opinion 
of the court, is that based on the admission of what is apparently a 
copy of a letter, signed H. B. C, addressed to J. M. C, dated Novem- 
ber 14, 1910. This was put in by the United States under objections 
which were sufïiciently spécifie and yet sufficiently gênerai tb cover 
every possible objection. No objection raised by the respondents 
seems to hâve been waived. It is admitted by the respondents that this 
paper was identified as having been found in the files of the Orange 
Judd Company's office in Chicago ; but it is said that : 

"It was not found in the possession of either Myrick or Cunningham, and 
that there was no évidence that the original letter was ever addressed or 
mailed to Cunningham, or that it ever came Into his possession." 

If improperly admitted, it was fatal in its character, and the ex- 
ception taken would demand a new trial for Cunningham, if not for 
Myrick. Moreover, as the indictments hère rest on conspiracy between 
Cunningham and Myrick, with no other conspirator, a new trial of ei- 
ther would require a new trial of both respondents, because without 
both no conspiracy could be established. 

The expressions that thèse papers were not found in the possession 
of either Myrick or Cunningham, and that there was no évidence that 
the original letter was ever addressed or mailed to Cunningham, or 
that it ever came into his possession, must be qualified, although per- 
haps in one sensé true. 

First of ail, it is not questioned that J. M. C. meant Cunningham, 
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and that H. B. C. meant Clark. It is, however, no matter whether H. 

B. C. meant Clark, for the true question is what information the paper 
brought to Cunningham or Myrick; and, so far as that is concerned, 
it is of no importance whom it came from. That would not affect the 
admissibility, but only the weight. H. B. Clark was the agent at the 
time in charge of the Chicago office, where this letter or copy was 
found. It was objected to because it "was not properly proved, was 
not an original, and because there was no notice to produce the orig- 
inal given until the moment of the offer" of the paper in proof, ''and 
because the original was not présent in court or then procurable." 
The court avoided ail thèse objections, and it is not clear on what 
ground the paper was admitted. Therefore we hâve to détermine 
whether any of the objections stated were effectuai. 

The substance of the matter is that the paper was not put into the 
case as a letter, but as a paper obtained from the possession or imput- 
ed possession of the respondents, which brought to their notice certain 
facts essential to the prosecution by the United States. Whether the 
paper was an original or a copy affected its weight, and not its rele- 
vancy. If proved as an original, the jury might hâve thought it to 
hâve been an authentic statement of the facts it contained, supported 
by the fuU weight which the personality of the author could hâve 
given to it. If a copy, it might hâve been of more or less weight, ac- 
, cording to the belief of the jury on the question whether either of 
ihe respondents personally saw it, and on the further question whether 
they credited it. 

One witness, Fred E. Clark, employed by the respondents, identi- 
fied the paper as having been found in the files of the Orange Judd 
Company's Chicago office. While there was no direct proof as to who 
the writer was, or whether it had ever been delivered to anybody, 
there was the fact that this particular paper had been retained on the 
files at Chicago, as said, which was sufficient to justify a jury in giv- 
ing it a certain authenticity ; and determining whether or not either of 
the respondents had any connection with it would be a matter for the 
jury, in view of other facts to which we will call attention. It must be 
remembered, however, that Cunningham's office was in Springfield, 
Mass. ; and there is no proof that this particular paper had ever been 
in Springfield. 

Several représentatives of the United States, kiiown as post office 
inspectors, seem to hâve made a somewhat protracted investigation of 
the transactions involved in this litigation, which covered a considéra- 
ble space and time subséquent to the date of the paper signed H. B. 

C, of November 14, 1910, herein involved. In connection with that 
investigation, Cunningham, in February, 1911, at Springfield, Mass., 
met Stice, one of the inspectors engaged therein, and also met Myrick 
at Springfield for the first time on March 3, 1911. Stice had pro- 
tracted conversations with both Cunningham and Myrick in February 
and March; and in one of the conversations Stice told Cunningham 
that the inspectors were assisting the postmaster, probably meaning 
the postmaster gênerai, in the examination of the évidence relating to 
the applications now involved, and "asked him for the évidence." 
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Thereupon Cunningham said that he vvoûld furnish it; "that every- 
thing vvas wide open to the department" ; and that he would furnish 
ail the évidence pertaining to the matter. It appeared aiso that the 
files and lists of the Orange Judd Company "had been unreservedly 
open for inspection," and that this "would seem to furnish ail the in- 
formation bearing upon this case." Maries, another inspector, testi- 
fied that he had to do with the investigation, and that he met Cunning- 
ham on February 6, 1911, "and Cunningham stated that everything 
they had was wide open to the inspectors." 

The paper in question hère was found, as we hâve sâid, in the files 
of the Orange Judd Company's Chicago office, and apparently was ad- 
mitted by the court on the ground that it appeared to be a part of a 
batch of papers of which another letter, not objected to, had been ad- 
mitted. It is to be observed, however, that the examination of thèse 
files, and the production of the papers which they contained, were not 
mère cursory matters, or merely incidental, but were in conséquence 
of thèse offers by Myrick and Cunningham of the files of the Orange 
Judd Company, at Chicago at least, for the purpose of exhibiting to 
the officers of the United States exactly what Myrick and Cunning- 
ham, or one or both of them, had done in this connection, or for the 
purpose of enabling the United States to understand the detailed facts 
in référence thereto. Consequently, the paper in question was thus in- 
directly produced by one or both of the respondents voluntarily. 
Though this was not in court, yet the paper was produced in such way 
that it became a part of the respondents' case, or the case of the Unit- 
ed States, by the express consent of the respondents, for the purpose, 
especially, of showing on what information the respondents had acted 
in securing a second-class rate for their publication. Therefore, the 
whole transaction was entirely outside of the question of production 
of the originals. The question was not the contents of the originals, 
but was what information the respondents Cunningham and Myrick, 
one or both of them, had acquired from the papers on file to which 
the officers of the United States had been given access. This has no 
connection whatever with the matter of giving notice to produce the 
originals. 

The respondents had given their consent to the use of the papers in 
thèse files by the United States, but it may be objected that Myrick 
and Cunningham had not thereby given consent to the use of this par- 
ticular paper, because it may be objected that they did not know that 
this particular paper was on the files ; but their consent was a uni- 
versal one, and no discrimination of that kind can properly be made, 
and no discrimination was relied on. Under the circumstances of 
the case, which were very complex and numerous, it could not hâve 
been necessary to prove facts of that kind with ceference to any spé- 
cial paper when a universal consent had been given as to ail of them. 

Moreover, under the circumstances, the jury had a right to infer, 
and there was évidence enough to enable them to find properly, that 
Cunningham was familiar with everything that was on file relating to 
this topic. If he had not been, it was proved that Myrick had that fa- 
miliarity, as pointed eut in the brief of the United States, where it is 
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shown that in a letter written by Myrick, signed by his initiais, on Jan- 
uary 5, 1911, he referred to a copy of a letter of November lOth from 
Cunningham, to which copy the paper in question had been physically 
attached ; the United States thus showing that Myrick knew of the sec- 
ond paper, which was the letter from Cunningham of November 14, 
1910. Myrick's knowledge of the letter of November 10, 1910, pre- 
sumptively carried with it the belief that he knew of this identical paper 
of November 14, 1910. As Myrick is one of the conspirators, and the 
question was as to the extent of the knowledge of either conspirator of 
the facts subsequently brought by the conspirators to the post office au- 
thorities, the paper in question became évidence, whether it afïected 
either or both conspirators. 

The other important question is the notice taken by the opinion of 
the court of the observations of the District Attorney as to the testi- 
mony of Cunningham. The respondents failed to avail themselves of 
the summary way of objecting to improper observations by counsel in 
the manner pointed out by this court in Odell Mfg. Co. v. Tibbetts, 
212 Fed. 652, 655, 129 C. C. A. 188. On the other hand, they submit- 
ted formai requests for instructions by the court in its charge as to the 
extent of cross-examination permissible with référence to an accused 
person who testifies voluntarily. That précise request was not fol- 
lowed literally; but a more suitable ruling was given by the court 
which avoided certain errors in the request, and which was indeed 
more libéral for the respondents than the request as properly inter- 
preted. At any rate, the charge as given was clearly so correct for the 
most part that, if there was any error in it, a gênerai exception would 
not lie ; but it was the duty of counsel to bring the spécifie matter to 
the attention of the court. 

The respondents particularly urge that the witness was testifying 
only as to one indictment, while the jury was allowed on this point to 
apply the inference on which the United States relied to the two in- 
dictments. There is a strange error hère. It is true that the indict- 
ments in thèse cases were not Consolidated in the proper sensé, as 
permitted by Revised Statutes of the United States, § 1024 (Comp. St. 
1913, § 1690) ; but they were in the condition of being tried together, 
the same as the indictments in Betts v. United States, before this court 
in August, 1904, reported in 132 Fed. 228, 65 C. C. A. 452. Never- 
theless, when the respondent was sworn as a witness, he was sworn to 
both indictments, and he was testifying as to both indictments. There 
was only one oath, and he was testifying as though in a single case. 

In discussions of this kind, merely verbal or literal slips are not to 
receive attention, except as they are signs of underlying error ; as, for 
example, where it is erroneously said that the court had ruled that the 
argument of the District Attorney in this case "was proper." There 
was likewise a more serious discrepancy in omitting from respondents' 
statement of what occurred between court and counsel the words then 
used by the court in closing what was said, namely, "décline to deal 
with the matter in the charge save as hereinafter set forth." It was 
also erroneous to assume that the exceptions of the respondents were 
to the "charge," when, indeed, they were laid to what was said by the 
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court before the charge was given, without express référence to the 
charge as it was in fact given. 

We do not hère question the complicated condition of the issues as 
put forward by the respondents. We hâve only sought to discuss 
those statements which call for a reversai, which we areof the opinion 
cannot justly be demanded. We do not mean to be prejudiced by any 
omission to refer to matters not herein discussed. It is enough for us 
to say further that we regard the conviction as a légal one, and one 
that ought to be sustained. 



HARVBÎ V. STOWB. 

(Circuit Court ot Appeals, Nlnth Circuit. November 18, 1914.) 

No. 2401, 

1. CoBPOBATiONS ®=>125 — Tbansfee OF Stock — Necessœty of Eegisteation. 

Registration of a transfer of stock on the books of the corporation is 
not essential to a valid transfer of tltle, and an indorsement and dellvery 
of the certiflcates of stock, with contlnued possession thereafter by the 
transférée, is sufflclent under Civ. Code Cal. § 3440, which makes a trans- 
fer of Personal property Invalid as against creditors unless accompanied 
by an immédiate dellvery and followed by a contlnued change of posses- 
sion. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 470-473, 
477 ; Dec, Dig. ®=»125.] 

2. Corporations <S=»125 — Tbansfee of Stock — Vaudity — Continxjed Pos- 

session BT Teansfeeee. 

Where a husband indorsed certiflcates of stock in a corporation issued 
In hls name and dellvered the same as a gift to hls wlfe, who retained 
possession of them durlng several years, except on two occasions when 
she redelivered them to her husband for temporary purposes, after which 
they were retnrned to her, such temporary redelivery did not break her 
continuity of possession so as to Invalldate the transfer under Civ. Code 
Cal. § 3440, which requires a contlnued change of possession. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 470-473, 
477; Dec. Dig. <S=9l25.] 

3. Bankeuptcy <S=»303 — Gift feom Banketjpt to His Wife — Validitt. 

Evidence considered, and held to sustaln the clalm of a bankrupt's wife 
to the ownership of stock, which was transferred from his name to hers 
on the books of the corporation when he was insolvent, on the ground that 
the certiflcates were indorsed and dellvered to her as a gift several years 
before, when they were first issued, and when he was solvent, and that 
she retained possession of them at ail times thereafter and kept them in 
a private safe to which he did not hâve access. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. «=>303.] 

Appeal from and in Error to the District Court of the United States 
for the Northern District of Calif ornia ; E. S. Farrington, Judge. 

Suit by B. S. Stowe, as trustée in bankruptcy of J. Downey Har- 
vey, against S. G. Harvey. Decree for complainant, and défendant ap- 
peals and brings error. Reversed. 

@=9For other cases see same topic & KEY-NUMB&R In ail Key-Numbered Digests & Indexes 
219 F.— 2 
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Charles S. Wheeler and John F. Bowie, both of San Francisco, Cal., 
l'or appellant and plaintiff in error. 

Bert Schlesinger, E. H. Williams, and A. E. Shaw, ail of San Fran- 
cisco, Cal-, for appellee and défendant in error. 

Before GILBERT, Circuit Judge, and WOLVERTON and VAN 
FLEET, District Judges. 

WOLVERTON, District Judge. J. Downey Harvey, having been 
adjudged a bankrupt by involuntary proccedings, B. S. Stowe was, on 
November 17, 1911, duly elected trustée of his estate, and subsequently 
qualified as such. On January 11, 1912, the trustée instituted a suit 
in equity against Harvey and S. G. Harvey, his wife, to set aside a 
transfer previously made by Harvey to his wife of 546 shares of the 
capital stock of the Shore Line Investment Company, claiming said 
stock to be an asset of Harvey's estate. 

The complaint avers that Harvey gave the stock to his wife on the 
26th day of November, 1909, and at the time was insolvent, and that 
the gift was without considération, fraudulent, and inoperative as to 
his creditors. 

Mrs. Harvey answers denying that a gift was made to her of the 
stock on the date stated, but affirms that Harvey, in considération of 
natural love and affection, gave her 300 shares of such stock on or about 
June 26, 1905, 66 shares on or about August 29, 1905, and the remain- 
Ing 180 shares on or about September 25, 1905, and indorsed and de- 
livered to her the certificates representing such shares when the gift 
thereof was made ; that at the time stated Harvey was solvent and able 
to pay his debts f rom his own means ; and that his assets taken at a 
fair valuation were sufficient in amount to pay his just debts and lia- 
bilities. 

That Harvey was wholly solvent during the year 1905 and for two 
years or more thereafter there can be no dispute, and that he was in- 
solvent on November 26, 1909, is admitted. 

Mrs. Harvey, claiming to hâve deraigned title from her husband. 
the common source, has the burden of establishing it in herself. This 
dépends upon whether the gift of the stock was made to her, as she 
allèges, and at the time or approximately the time stated, and upon 
the good faith attending the transaction. If the stock was given or 
transferred at the time as averred by plaintiff, then it is utterly with- 
out légal effect and void as to the creditors of Harvey's estate. 

The Shore Line Investment Company was organized in May or June, 
1905. J. Downey Harvey was chosen one of its directors, and on Jan- 
uary 3, 1906, he was aiso elected président, and since held thèse posi- 
tions up to the time he became a bankrupt. Prior to the incorporation 
of this Company, Harvey testifies that he, in company with his wife and 
others, visited certain lands which were to become the property of 
the corporation, and its principal holdings, and, continuing, he says : 

"I told her at that time that I was going to give her my stock that I 
would acquire in that larid company. After the acquisition of the land, and 
(lie orgaiiization of the company, tlie stock was issued to me in June, 1905, 
une lot, another lot in August, 1905, and two lots in September, 1903. Stocli 
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certificates were issued to me, and when I received them I Indorsed them 
and gave them to Mvs. Harvey In conformity to what I told her I was going 
to do. I took them and handed them to her and told her that they were 
the certificates of the Shore Liue In%'estment Company that she vvas interested 
in as I had promised her, and I told her to keep them and take care of them, 
that they were of value, and that they were indorsed. Aud I said to her 
that the reason I am retalning them in my nanie Is that I am very largely 
interested in the Océan Shore Railroad, and thèse two companies are asso- 
ciated in the development of one another ; one dépends upon the success of 
the other. If I keep this stock in ray name, which I will want to do, I will 
show the people that the Océan Shore Railroad is interested in the success of 
this land coiupany, and that I am a large holder in it, and that at ail times 
I will be ready to help eut the Granada as much as we eau. * • * 

"In April, 1907, I paid a $10 assessment oq that stock. I had no conversa- 
tion with Mrs. Harvey in regard to the assessment. Mrs. Harvey was East 
with one of my daughters, and I wrote her the assessment had been levied and 
that when she returned I would get the stock and hâve the receipt entered 
on it. When she returned I did get the stock. I did not say anything to her 
regarding whether or not I would pay the assessment. When I gave her the 
stock no assessment was eontemplated, and I naturally felt that, since I had 
given her a gift at that time, I ought to follow it up and pay the obliga- 
tions that would fall on it I did pay the assessment and wrote her to that 
eflfect to New York when she was there. My intent in paying the assess- 
ment was to make an additional gift whicli would naturally follow this 
présent of stock. I told her if I acquired more stock I would glve it to her, 
and I felt it my duty to take care of the assessment and make a gift of it, as 
I had of the certificates themselves. The total paid by me for the stock. 
ineluding the assessment, was $23,000 and some odd dollars, I think $G50. 
or something like that." 

The stock, as Harvey affirms, has been in her possession ever since, 
except at one time, at his request, she delivered to him a block of 66 
shares which he had put in the name of one J. A. Folger in order to 
qualify him to act as a director of the company. As to this he says : 

"It was in December, 190G, that I first got this stock from Mrs. Harvey. 
It was transferred from my name unto that of J. A. Folger, where it re- 
mained until December, 1907, when it was retransferred into my name and 
was indorsed and delivered to Mrs. Harvey by me. Mrs. Harvey had Mr. 
Folger's certiflcate indorsed by him. The transfers were attended to by me. 
I got the certiflcate on each occasion from Mrs. Harvey and took it to the 
secretary and returned it to her. There was no other transfer of this stock 
between the time that I gave it to Mrs. Harvey and its actual transfer In 
November, 1909. At that time I had the stock in my possession ; that is, 1 
did not hâve it in my possession except for that purpose." 

And at another time, when the company was negotiating for a loan, 
being early^ in November, 1909, it was eontemplated that the stock- 
holders would be required to sign an agreement pledging themselves 
with their stock to meet the obligations. Of this Harvey testifies : 

"I was then notified by the gênerai manager that it would be necessary for 
me to produoe thèse certiticates of stock, as he wanted to see how much 
stock he could acquire for this purpose. * • * i got the stock from Mrs. 
Harvey and turned it over io Mr. Fay, gênerai manager of the Shore Llne 
Investment Company, who was negotiating for the loan. » * * i gave this 
stock to Mr. Fay. They were in my name, but had my indorsement on them. 
I received them back from Mr. Fay around the 26th of November, or a little 
bef ore. As negotiations were still going on, and the same obligation would be 
insisted upon by any bank making a loan, I had the stock transferred to Mrs. 
Harvey's name. 



20 219 FEDERAL IIEPORTEK 

"I recoipted for the stock, but Mr. Corbet said: 'I wlll hâve to bave Mrs. 
Harvey'a receipt. I wlll give yoxi a receipt.' He dictated one to his steno?- 
rapher, which he handed to me, and which I took or sent to Mrs. Harvey. 
This was returned to me and tlie certiticates were given to Mrs. Harvey 
later. The negotiations for the loans kept up until some time in December. 
On December 9th we levied an assessment. We dîd not make the loan, be- 
cause our payments commeneed to corne in and we were able to dischargo onr 
obligations and collect sufflcient money to satisfy our creditors. It was while 
thèse negotiations were pending that I had the stock transferred to Mrs. 
Ilarvey's name. At the conclusion of the negotiations I sent the stock to Mrs. 
Harvey. I either sent the stock to Mrs. Harvey, or took it down to Uer 
myself to Del Monte. I hâve never had the certificates in my possession, 
except as I hâve testifled hère, froni the time they were first delivered until 
this action was commeneed." 

On cross-examination Harvey further said: 

"The reason that I did not bave thèse shares of stock transferred to Mrs. 
Harvey in 1905 was, as I hâve testitied, that we had just formed thèse tvvo 
companles, and the Shore Line Investment Company depeudeU upou the 
building of the Océan Shore Railroad. I was the largest stockholder in both 
companles, and thought that my association and prominence would help the 
Shore Line In%-estment Company. There was a great deal of rivairy down 
that way as to this land business, and, if we conld make an association 
between the two, it would make the people who purchased at Granada foel 
that they were going to get a good railroad service, and, if there was any 
favoritism or help to be had from the association with the railroad, we 
wanted to get it. If I was not connected with the Shore Line Investment 
Company, its position would be just the same as the other companles not 
assoclated with the railroad. * * * It afterwards turned out to be of 
immense beneflt that I ret^ined my identity as a stockholder In the Shore 
Line Investment Company. As a matter of fact, the men who furnished the 
raoncy to build the Océan Shore Railway Company put up the money to 
finance the Shore Line Investment Company. 

"There was a close connection between the two companles through the 
people who formed them. There was no money connection between the two 
companies. The original stockholders were the same." 

Mrs. Harvey first gave her testimony before the référée in bank- 

ruptcy. On the subject of the gift she says : 

"In 1005 Mr. Harvey told me he was going to give me some stock in the 
Shore làne Investment Company, and he gave me in .Tune of that year 300 
shares. He told me as he aoquired more he would give it to me. The rea- 
son that he kept the shares in his own name was because he was a big 
holder in the Océan Shore Ilailway Company and that would show his inter- 
est in the Shore Line Investment Company if he kept them in his name. 
In August he gave me 66 shares. In September he gave me 100 shares and 
20 shares, and I put them in my box. In 1906 Mr. Harvey asked me for the 
certiflcate for 66 shares in order to make Mr. Folger a director of the Com- 
pany. In 1907, Mr. Harvey wrote me — I was then in New York — there was 
an assessment on the Shore Line Investment Company of $10 which he paid, 
and when I returned In July I gave him the certificates and he had the 
assessments indorsed on them. In December, Mr. Folger went out of the 
directorship of the Shore Line Investment Company and I got the certiflcate 
indorsed by Mr. Polger and gave it to Mr. Harvey. He gave me another one 
indorsed by himself and I put it in my box. Mr. Harvey gave me the stock 
in tho respective raonths that I hâve named in 1905 ; I mean by that he gave 
me the certificates, and they were indorsed by Mr. Harvey. I put the cer- 
tificates in the safe deposit of the First National Bank, where I always hâve 
a box. I remember tho dates on which thèse certificates were given me, 
because I put them down on a mémorandum. « » • 
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"In December, 1906, Mr. Harvey stated he wanted the stock certificate for 
66 shares to make Mr. Folger a director. I went to my box and got the cer- 
tificate and gave it to Mr. Harvey. I received it back again indorsed by 
Mr. Folger's name and put It in my box. * * * 

"As a matter of fact, I delivered ail those shares of stock according to Mr. 
Harvey's directions. There was not much direction given me, but I was 
at ail times willing to act in accordance with bis suggestion. I ne ver repaid 
Mr. Harvey the amount he advanced for assessments, because he never asked 
me. He said it was a gift along with the others. I never had any discussion 
with Mr. Fay in regard to the Shore Line Investment Company. Never spoke 
to him about it in my life. Mr. Harvey told me Mr. Fay was to manage at 
Granada. He never told me anything else about him. Mr. Harvey never 
asked me for possession of my stock so that he could deliver it to Mr. Fay. 
He never asked for the possession of the stock at any time except for Mr. 
Folger, and except that in 3909 he asked me for the stock again because there 
was a second assessment. 

"Mr. Harvey told me that since I was the owner of the stock the bank 
absolutely demanded that I should sign the note. He said that since I was 
the owner and holder of the stock he deemed It advisable to hâve it put 
in my name, and therefore he had It put in my name. Up to that time 
he had always appeared on the books of the corporation as a stockholder. I 
always knew that the stock stood in Mr. Harvey's name on the books of 
the corporation, and was famlliar with the fact that he was acting as 
président of the company and was managing its afCairs. I was cognizant of 
the fact that there had been an assessment on the stock, but never made any 
offer to return that money to him." 

This testimony was given on or prior to December 19, 1911. On 
January 5, 1912, she went on the stand again and testified, in efïect, 
that she kept a safe deposit box at the First National Bank during 
the year 1905 and up until 1910, but that she had a safe of her own, 
with a combina tion lock, which she kept at her home at 2555 Webster 
Street, San Francisco, Cal., and that she kept the stock in that safe 
and not in the safe deposit box at the bank, as she first stated. She 
changed safes in 1907, but always had a safe of her own and kept the 
stock in there. As to this she says : 

"I did not bave any shares of stock of the Shore Line Investment Com- 
pany in that box during the year 1905. I made a mistake in my testimony, 
that is the reason I want to correct it. I never had any shares of stock of 
the Shore Line Investment Company in my box at any time. I kept that 
stock in my safe." 

And f urther on she continues : 

"On thinking it over I kept this stock In my own safe In my house." 

In this relation it is of interest to note that Mrs. Harvey, at the 
instance of one of her attorneys, wrote a letter, of date December 19, 
1911, to E. H. WiUiams, Esq., ,attorney for plaintiff, which was de- 
livered to him by her husband under the f ollowing circumstances - 
One J. K. Moffitt was on the witness stand, and, when Mr. Williams 
began to question him in regard to the records of Mrs. Harvey's visits 
to the safe deposit vaults, Harvey handed the letter to Williams. She 
States in the letter, among other things : 

"I do not myself know the exact dates of my visits (to the safe deposit 
box). I bave of course been there a number of times since 1905; but I hâve 
at ail times had a safe of my own wherever I hâve been living, whether hère 
or at Monterey, and I kept many of my papers in thèse safes, and as I think 
it over I am positive I kept my certlflcates of stock there instead of In my 
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safe deposlt box. • • • Should you or Commissioner Kreft wlsh me to 
correct my testiniony In thèse particulars, I will of course do so gladly." 

Tîie letter was offered in évidence by plaintiff while Mrs. Harvey 
was on the witness stand. 

This, in brief, is the substance of Mr. and Mrs. Harvey's testimony 
touching the alleged gift of this stock by Harvey to his wife in the 
year 1905, and with it, considering the corroborating and discrediting 
testimony otherwise adduced, Mrs. Harvey's title inust stand or fall. 

[1] In this relation we may pause to consider the point made by 
appellee that the alleged gift is in contravention of section 3440 of 
the Civil Code of the state of California, which provides that every 
transfer of personal property, with certain e.Kceptions, is conclusively 
presumed, if made by a person having at the time the possession or 
control of the property, and not accompanied by an immédiate de- 
livery, and followed by an actual and continued change of possession 
of the tliings transferred, to be fraudulent, and therefore void against 
those who are his creditors while he remains in possession, and the 
successors in interest, of such creditors. This statute received early 
construction by the Suprême Court of California in Stevens v. Irwin, 
15 Cal. 503, at page 506 (76 Am. Dec. 500). The court says: 

"A reasonable construction must be given to tbis language, in analogy to 
the doctrines of the courts holding the gênerai principles transcribed into 
the statute. The delivei-y must be made of the property, the vendee must 
take the actual possession ; that possession must be open and unequivocal, 
earrying with It the usual marks and indications of ownership by the 
vendee. It must be such as to give évidence to the vporld of the clainis of 
the new owner. He must, in other words, be in the usual relation to the 
rjroperty which owners of goods occupy to their property. This possession 
must be continuons — not taken to be surrendered back again — not formai, but 
substantial. But it need not necessarlly continue indeflnitely, when it is 
bona flde and openly taken, and Is kept for such a leugth of time as to give 
gênerai advertisement to the status of the property and the claim to it by the 
vendee." 

This construction, as we understand, has been uniformly adhered 
to bv that court. Bunting v. Saltz, 84 Cal. 168, 24 Pac. 167; Murphv 
V. Mulgrew, 102 Cal. 547, 36 Pac. 857, 41 Am. St. Rep. 200; Mc- 
Kee Stair Building Co. v. Martin, 126 Cal. 557, 58 Pac. 1044; Se- 
queira v. Collins, 153 Cal. 426, 95 Pac. 876. 

[2,3] Registration of a transfer of the stock upon the books of 
the corporation is not essential to a valid transfer of the title, and 
this even though the certificate recites that it is transférable only on 
the books of the company and a surrender of the stock. Nat. Bank 
of the Pacific v. Western Pacific Ry. Co., 157 Cal. 573, 108 Pac. 676, 
27 L. R. A. (N. S.) 987, 21 Ann. Cas. 1391. In view of this holding, 
if the testimony of Mr. and Mrs. Harvey is to be credited, there was 
a complète and actual transfer by indorsement and delivery of this 
stock by the donor to the donee, and the donee has continued in the 
sole possession and dominion thereof with the two exceptions noted, 
which, in our judgment, does not break the continuity and good title 
vested in the donee. This, as we say, would be so if the parties to 
the transaction are to be credited. Of this we will now inquire. 

It will conduce to the clarity of the situation by considering those 
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things, and the testimony attending thern, whi:h go to the corrobora- 
tion of the testimony of Harvey and vvife separately froni those thaï 
tend to discrédit such testimony, or to a disparagement of Mrs. Har- 
vey's title. 

Mr. Burke Corbet, who was secretary of the Shore Line Investment 
Company and held the ofïice since the company's organization, testifies 
that prior to the issuance of any stock to Harvey he had a discussion 
with Harvey as to how his stock should be issued; he then having 
indicated that he was buying the stock for his wife. 

"I suggested," says the witness, "to hlm then that if this was truc tbo 
stock should he issued in Mrs. Harvey's nanie. Mr. Harvey sald that he 
preferred to hâve it issued In his own name because he wanted to be a director 
of the corporation, and wanted to participate actively in the management of 
the corporation. I told him at that time, and at a number of other times 
when subséquent stock certificates were issued in his name, that I thought the 
stock ought to be issued in the name of Mrs. Harvey, if she was the owner 
of the stock, and advised him at dliïerent times to that effect. At ail of 
those times before any stock was ever issued in the name of Mr. Harvey, he 
stated to me that he had given the stock to Mrs. Harvey. After the stock 
was issued, we discussed it a number of times, and he told me he had given 
it to Mrs. lïarvey." 

Corbet further testifies that from the first to the last Harvey owned 
upon the bocks of the company 556 shares in ail. The additional cer- 
tificate for 10 shares went into his name on the books on June 1, 
1909. 

On April 13, 1907, an assessment was paid by Harvey upon the 
546 shares of stock and appears upon Harvey's private books in this 
language: "April 13, 1907, to cash assessment No. 1, 546 shares at 
10, $5,460." 

As to this Mr. Wasserman, who was Harvey's bookkeeper from 
1896 to the middle of 1908, testifies : 

"At the time the assessment of the stock was paid — I do not know the exact 
-date, but it would show in the book — I remember distinctly about asklug 
Mr. Harvey about a receipt or entry for that assessment, and he told me 
that Mrs. Harvey (she, I think, was awày at the time), that when she came 
back he would hâve the receipt entered on the stock. It was my habit, when 
Mr. Harvey paid an assessment, to hâve the receipt entered on the back of 
the stock. Mr. Harvey told me that Mrs. Harvey had possession of the stock 
at this time when the assessment was paid. This date was April 13, 1907. I 
made the entry. on page 44 of Mr. Harvey's ledger showing the payment of 
the assessment." 

Witness further testifies that during the time that he was in Har- 
vey's employ he had full access to ail compartments of his safe where- 
in he kept his stocks and bonds, save one which was held held by a 
friend of his, and went frequently to Harvey's safe deposit box, and 
during each year checked up his securities in the box ; and that at the 
time of the San Francisco fire he went to his office, opened the safe, 
and gathered up ail their securities that he thought were valuable, 
and took them to Harvey's home. One block of papers he carried 
around for some time in a wallet, being the same within which Harvey 
had his securities, insurance policies, and other valuable papers, and 
that he never saw any stock of the Shore Line Investment Company 
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in his custody, either in his office safe, in his safe deposit box, or at 
the time he took the securities to his home. 

James W. Crosby, who was Harvey's bookkeeper from the spring 
of 1908, as he says, up to the time at which his testimony was given, 
testifies concerning assessment No. 1, alluded to by Wasserman, which 
appears on the books of Harvey as paid April 13, 1907, that at the 
time he was auditor and assistant secretàry of the Shore Line Invest- 
ment Company, and had a conversation with Harvey as foUows : 

"I do not remember the exact conversation, but tie brougbt me a check 
in payment of the assessment. He told me at that time that it was to pay 
the assessment on Mrs. Harvey's stock, that Mra. Harvey was away at the 
time and consequently he could not get the certifleates, but he would briiig 
them to me later to hâve the notation 'assessment paid' stamped or written 
on the back of the certiflcate. This was done at a later day. I do not 
recall how long afterwards. I do not recall Mr. Harvey's wording, but 1 
understood that the stock belonged to Mrs. Harvey. I do not know whether 
he said the stock belonged to Mrs. Harvey In so many wor<Js or not. He 
told me the stock was Mrs. Harvey's at that time." 

Mr. Charles W. Fay, who has held the position of gênerai man- 
ager of the Shore Line Investment Company since January, 1906, tes- 
tifies : 

"I met Mr. Harvey very frequently. My business called me into consulta- 
tion with him constantly, almost every day, and about that time he informed 
me — (Interrupted by objection.) Mr. Harvey told me at this time that this 
stock was Mrs. Harvey's. This was in 1906. I recall the circumstance of 
a negotiation with référence to paylag off some indebtedness of the Shore 
Line Investment Company, in 1909. As gênerai manager of the Shore Line 
Investment Company, I was authorized to negotiate for a loan to clean up 
this indebtedness. I negotiated with a certain banklng Institution hère, and 
one of the conditions was that the stock of the varions stockholders, or at 
least 90 per cent, of them, was called for, for the purpose of securing this 
loan. Also, that an agreement should be signed by the owners of the stock, 
holding themselves proportionately llable for the amount to be borrowed. 
I called on Mr. Harvey and asked him for the stock held In bis name in 
this Company, explalning my purpose. He said he would get the stock; that 
It was Mrs. Harvey's stock. I asked him how long it would be, and he said 
he would hâve to send for it; I believe that Mrs. Harvey was then at Del 
Monte. Two or three days subsequently I called on him and he gave me the 
certifleates of stock standing in his name, Indorsed. They dld not remain 
so very long in my possession. I was collecting It for the trustée who was to 
hold the stock. I judge that it was either in my possession, or In his, for 
probably 30 days. The negotiations did not go through, and subséquent to 
that time there was an assessment levied on account of the demand of the 
French Bank for a payment on their loan. I gave the stock, I think, to Mr. 
Guggenheim, who was to hold this and the other stock. I do not recall 
whether I returned It to Mr. Harvey, or whether he got It back from Mr. 
Guggenheim direct." 

Continuing on cross-examination, he further states: 

"I flrst had physical possession of thèse shares of stock in October or 
November, 1909. I received them from Mr. Harvey." 

Now, on the other hand, we may advert to such testimony as seems 
to be in disparagement of Mrs. Harvey's title, or that has a tendency 
to réfute the testimony adduced in support thereof . 

Harvey kept a set of private books, wherein were contained ac- 
ccunts of his private affairs, among which are to be found memoranda 
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under the head, "Family Gifts and AUowances." His individual ac- 
count shows from the first — ^that is, from the date of the purchase of 
thèse shares of stock — until March 31, 1910, that they were posted to 
his crédit, and not charged to "Family Gifts and AUowances." The 
entries with référence to the stock are beneath the numerals "1905," 
and are as f ollows, having allusion, no doubt, to the time of purchase : 

June 20. To cash $ 7,500 00 

Aug. 22. ïo cash Fentln interest B. Corbet 1,000 00 

Aug. 24. To cash Fentin interest A. D. Bowcn 650 00 

Sep. 22. To cash 170 shares at .?50 8,500 00 

Sep. 26. To cash 10 shares at $50 500 00 

Total , $18,150 00 

Then, as Wasserman says, for bookkeeping purposes this balance 
was brought down under date January 1, 1907. Then f ollows the en- 
try : "April 13, 1907, to cash assessment No. 1, 546 shares at 10, $5,- 
460" — which amount added to the above balance aggregates $23,610. 

Subsequeiitly, under date of March 31, 1910, and under the head- 
ing, "Family Gifts and AUowances," appears this entry in the journal : 

"To Shore Line Investment Company $23,610, transfer to Mrs. S. G. H. of 
S. L. stock. J. D. H. States this stock was originally purchased for Mrs. H." 

Crosby says: 

"I made this entire entry at my own volition, and not at the request of 
any person, but in accordanee with the facts of which I was cognizant It 
was about the time that Mr. Harvey's bankruptcy proceedings were pending, 
and he asked me to make up a statement for him during the time I kept his 
bocks." And "was made" as he further states "to wipe the amount off his 
books in accordanee with a statement or request, made some time before, that 
I make a notation at the head of the account in the ledger covering the stock 
of the Shore Line Investment Company, that the stock did not belong to him. 
* * * He instructed me prior to March, 1910, to make an entry of this 
gift to Mrs. Harvey." 

Wasserman testifies that at page 162 — we take it that this is the 
ledger — under the caption, "Family Gifts and AUowances," appears 
this entry, "March 31, 1910, S. L. I. stock, $23,610," the caption be- 
ing in witness' handwriting; and Crosby testifies: 

"I made the entry on page 44 of Mr. Harvey's ledger reading, 'March 31st, 
1910, F. G. & A. (meaning, Family Gifts and AUowances) 546 shares, $23,- 
610.' " 

Harvey's trial balance book, made up by his bookkeeper, shows 
that in February, November, and December of 1906, and on February 
1, 1907, the balance as to this stock standing to his account was $18,- 
150, and that on February 29, 1908, it was $23,610. This latter bal- 
ance manif estly includes the assessment No. 1 of $5,460, although that 
item appears to be posted of date April 13, 1907. As to subséquent 
entries touching the account, Crosby, who seems to hâve made them, 
says: 

"I entered in this trial balance book, referring to ledger folïo 44, Shore 
Line Investment Oompany's stock, under date of Oetober 31, 1909, on the 
débit side, $26,110, and under date of March 31, 1910, in the débit column of 
the same ledger folio and headlng I entered $2,500. The trial balance of 
Oetober 31, 1909, was the first that I took. The sum of $26,110 was the 
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balance shown In the ledger prior to the time that I made the entry trans- 
ferring Mrs. Harvey's stock to the Family Gifts and AUowance account. The 
balance for $2,500 was the âmount appesring in the ledger representing 
stock which Mr. liarvey himself owned." 

This $2,500 item représentée! 10 shares of stock which went into his 
name on the bocks of the company June 1, 1909. Thèse spécifie shares 
hâve gone into the hands of the trustée in bankruptcy. 

In Harvey's cashbook, under date of September 9, 1905, appears 
in the handwriting of Harvey a pencil mémorandum, opposite the 
words "Shore Line Investment Company," "Property of S. G. H." 
A Hke mémorandum appears on each of pages 27, 35, and 41 of the 
cashbook. Also, another mémorandum from the cashbook under date 
September 23, 1905, vvherein the words, "Property of S. G. Harvey," 
appear written after the désignation, "Shore Line Investment Com- 
[)any," also in the handwriting of Harvey, was introduced. 

As further ihustrative of entries under the heading, "Family Gifts 
and Allowances," we hâve the following: 

1907. Jainiary 11. To cash, Mrs. Harvey $200 00 

January 28. To cash, Mrs. Harvey 300 00 

February 21. To cash, Mrs. Harvev, O. S. assessment 
No. 3 500 00 

— "O. s." meaning Océan Shore Railway Company. 

On September 22, 1907, manifestly at the instance of Harvey, Was- 
serman made up a statement of his affairs giving his liabilities and 
montlily interest charges; also, his monthly income, as well as a list 
of his properties and assets, showing his liabihties to be $745,944.37, 
and his assets, $1,383,287.47. Following a long list of properties ag- 
gregating in estimated value $993,394.30, appears this statement: 

"Besides the above, you should take into considération the following: 

"Due from Bosers for three assessments pald Océan Shore stock secured 
by stocks and bonds, $13,420.00. 

"Océan Shore Railway Company, cash put in not including assessment No. 
3, .?283,613.17. 

"Océan Shore bonds given in payment Assessment No. 3, $55,000.00. 

"Shore Une Investment Company, $23,610.00." 

The letter advised careful study of the statement with a view to 
disposing of such of the assets as Harvey might be able to, and pay- 
ing off the debts as fast as possible. 

From Corbet's testimony it further appears that on December 20, 
1906, certificate No. 30 for 66 shares of the Shore Line Investment 
Company's stock was surrendered and canceled, and on the same date 
a certificate for the same number of shares was issued to J. A. P'olger. 
This was part of the 546 shares in controversy. Thèse shares re- 
mained in Folger's name until December 19, 1907, when a new cer- 
tificate, No. 70, was issued to J. Downey Harvey for the same numoer 
of shares. 

Another item of testimony which may be mentioned is the mémoran- 
dum made by Mrs. Harvey, and which was given in évidence purport- 
ing- to give the date when received and number of shares of stock 
given her by her husband. It is as follows: 
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"300 shares dellvered June 26th, 1905. 
"On August 22, 1905, received 40 shares. 
"On August 22, 1905. received 26 shares. 
"On September 22. 1905, received 180 shares." 

This mémorandum was made up from slips which the witness says 
Avere made at the time, as was her custom, on the receipt of gifts, and 
was made up in response to a request of the court, the witness fur- 
ther saying, "At that time I used the slips I spoke of, afterwards 
destroying them." Further, the witness says, in another place, that, 
in making up the slips on receipt of the certificates, "I took the dates 
of the certificates and not the dates of their receipt." 

Further, the testimony tends to show that Mrs. Harvey was in 
New York City about the date of June 26, 1905, and did not return 
imtil early in july, and that there were three admissions to her safe 
deposit box between June 1, 1905, and December 31st of the same 
year, which was in each instance by Lizzie Andersen, Mrs. Harvey's 
maid, namely, July 15, July 17, and November 8, 1905. 

It is important to keep in mind what was done by Harvey in mak- 
ing the alleged gift to his wife. He, according to his own testimony, 
and that of Mrs. Harvey, indorsed his name upon the certificates of 
stock and handed them to her. But at the same time the stock was 
retained in his own name upon the stock books of the company and so 
carried the entire time up until November 26, 1909, when they were 
regularly transferred to her on such books, and a certificate was is- 
sued to her direct. Harvey's reason for so retaining the stock in his 
own name upon the stock books was that the success of the Shore 
Une Investment Company was dépendent in large measure upon the 
building of the Océan Shore Railroad, and he, being the largest stock- 
holder in both companies, thought his association and prominence in 
each company would serve to lielp the other. But the possession of 
the stock certificates with the indorsement of Harvey's name thereon 
showing transfer of title, according to the testimony of Harvey and 
wife, passed to Mrs. Harvey about the date of the certificates. That 
Harvey intended giving this stock to his wife, and that he had given 
it to her, is shown by the évidence of reliable witnesses other than the 
parties interested. According to Mr. Corbet, Harvey told him at the 
time he was buying the stock that he was giving it to Mrs. Harvey, 
and then came up a discussion and suggestions as to how the stock 
should be issued. But Harvey preferred that it should be issued in 
his own nam^e, because, as Corbet says, Harvey wanted to be a di- 
rector of the corporation and to participate actively in its manage- 
ment. Wasserman, Harvey's bookkeeper for many years, has a dis- 
tinct recollection that Harvey mentioned to him at some time that this 
stock was Mrs. Harvey's property. This is in relation to a receipt 
or entry for the assessment paid by Harvey, when Harvey told him 
that Mrs. Harvey was away at the time "and that when she came back 
he would hâve the receipt entered on the stock." Crosby, who became 
Harvey's bookkeeper later some time in 1908, says he was given to 
understand by Harvey that the stock belonged to Mrs. Harvey. He 
(Harvey) directed that certain entries be made in his books concerning 
such stock, which entries were accordingly made. But a significant 
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transaction occurred prior to the time that Crosby became Harvey'a 
bookkeeper, and while he was assistant secretary of the Shore Line 
Investment Company, which had relation to the payment by Harvey 
of assessment No. 1 upon this stock. About the 13th of April, 1907, 
Crosby asked for the stock so that he might indorse the payment there- 
on, and Harvey told him then that the stock belonged to Mrs. Harvey, 
and that she was away at the time, but that he would get the certifi- 
cates from her and bring them in and hâve the indorsement made. 
This was donc later. Then Mr. Fay, who became manager of the 
corporation at the same time that Harvey became président, says tliat 
Harvey told him at the time, in 1906, that the stock was Mrs. Har- 
vey's. A subséquent transaction tends strongly to substantiate Fay's 
statement, for, when he wanted Harvey to put the stock into third 
hands for the purpose of security, Harvey was unable to produce it 
until he obtained the same from his wife. 

The testimony of thèse witnesses as it relates to what Harvey said 
about the stock can hardly be considered to be self-serving, for the 
statements he made to Corbet and Fay were at about or prior to the 
time that he delivered the stock to his wife, and evinced his purpose 
in that respect. First Nat. Bank v. Holland, 99 Va. 495, 39 S. E. 
126, 128, 55 L. R. A. 155, 86 Am. St. Rep. 898. And what he said 
to Wasserman, Crosby, and Fay when it was desired that the stock 
be produced in the one case for indorsement of the assessment there- 
on, and in the other for placing the certificates in the hands of a third 
party for security purposes, was relevant and pertinent, as it related 
to a spécifie transaction when the présence or production of the stock 
certificates was required. 

But Wasserman's testimony to the effect that he had full access to 
the depositaries where Harvey kept his stocks and bonds and securities 
of ail kinds, and that he gathered together his papers and effects after 
the fire, and that he saw nothing of thèse stocks in ail the time is very 
significant, as its strong tendency is to establish the pertinent fact that 
Harvey did not, during the time that Wasserman was his bookkeeper, 
bave this stock in his possession. 

The fact, as the testimony shows, that Harvey procured from his 
wife 66 shares of this stock, had a certificate issued to Folger for the 
same, had the same indorsed by Folger and returned to his wife, and 
afterwards had the stock transferred on the books to his own name, 
and then returned that stock, with his name indorsed on the certificate 
again to his wife, is but in keeping with his déclaration from the first 
that he desired that the stock remain in his name on the books of the 
Company, and is in harmony with what was donc and designed to be 
done în the first instance. So of his procuring the stock from his wife 
at the instance of Mr. Fay for the purpose of using it for security 
purposes, and so also of his voting and signing the stock at stock- 
holders' and directors' meetings of the corporation. 

Concededly it is a strong circumstance against Mr. and Mrs. Har- 
vey's claim that Harvey should hâve carried this stock on his private 
books as if it were his own, and so of the assessment No. 1, as if it 
had been paid by him individually and for his own account and not 
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for the account of Mrs. Harvey. We place no stress on the fact that 
Harvey made certain entries in his books in pencil indicating that the 
stock belonged to Mrs. Harvey. Thèse are self-serving. It is true 
that manifestly his books were not scientifically kept, and it is sought to 
cast reflection upon his bookkeepers for the manner in which the stock 
account was so posted and carried as an asset of Harvey. But the 
bookkeepers were the agents of Harvey, and he must be chargeable 
with their deUnquencies where not accompanied with fraud against 
him; and, further, he is presumed to know what is in his own books. 

There are other entries in his books, however, relating to "Family 
Gifts and AUowances" account which would seem to indicate that 
there might hâve been a mistake on his part or that of his bookkeeper 
in not posting the stock to the acfcount of Family Gifts and AUowances, 
or that it was not considered of particular importance that it should 
hâve been so posted. The stock was transferred to Mrs. Harvey on 
the books of the company on November 26, 1909. Ail are agreed 
as to this. Yet it is a fact that the asset was not transferred on Har- 
vey 's books, or charged to Family Gifts and AUowances until March 
31, 1910. Then again, Harvey made a gift to Mrs. Harvey of a lot 
on Pacific avenue on February 28, 1905, at which date the deed was 
actually made to Mrs. Harvey; but the lot was carried on Harvey's 
books as his asset until July 31, 1905, and was not dropped from the 
trial balance book until December, 1905. 

The letter of Wasserman adds emphasis only to the supposed fact 
that Harvey knew that the stock was being carried on his books as 
his individual asset. Another thing which seems to mihtate against 
the accuracy of Mrs. Harvey's testimony is the fact that she first tes- 
tified that she kept this stock in her safe deposit box at the First Na- 
tional Bank. She so stated positively and unequivocally. But later 
she changed her testimony and affirmed that the stock was kept in her 
own private safe at her résidence or where she lived elsewhere. This 
was a matter about which she may hâve made a candid mistake. Wo- 
men are usually not so careful in business dealings as men, and ordi- 
narily do not keep as strict trace of their business afïairs as men do. 
And it might well be that Mrs. Harvey made her private safe the de- 
positary of thèse bonds. Again, the mémorandum of Mrs. Harvey 
touching the time when she received this stock seems to discrédit her ; 
but she explains by saying she used the date of the certificates, rather 
than the actual date when she received the stock, in making the rec- 
ord, and this reconciles the receipt of the first 300 shares with the 
fact that she was probably away in New York on the date of its issue. 
The mémorandum which was put in évidence was made up in response 
to the request of the court. She then destroyed the original slips. 

Now, upon this record, what are we to say is the fact as to whether 
Harvey gave this stock to his wife? Harvey afilrms that he indorsed 
and delivered the stock with the intent and purpose of giving it to 
her, and Mrs. Harvey affirms that he did not only indorse and deliver 
the stock to her, but that she received it and accepted the same as a 
gift, and that she has continued in the actual possession and dominion 
ever since. As we hâve indicated, the retaining of the stock in Har- 
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vey's name upon the stock books of the company was in harmony with 
his primary purpose so that he could continue as a director of the cor- 
poration. This casts no discrédit upon his statement touching what 
was done in making the gif t ; and, while the stock was carried upon 
his private books as an asset of his own, we think it does not destroy 
the verity of his statement respecting the initial fact of indorsing and 
deHvering the stock as a gift to her. We are still bound to believe 
what he said as to that, and what his wife said as to it. The manner 
in which he carried the stock on his private books tends, undoubtedly, 
to an impairment of the crédit of his statements as to the gift, because 
inconsistent therewith; but, when ail the attending circumstances are 
considered, we are convinced that the statements are true notwith- 
standing, and that the book entries were not made because he consid- 
ered the stock his own, but most likely because he deemed it in con- 
sonance with the fact that the stock stood in his name upon the stock 
books. 

At the time of the indorsement and delivery of the stock to Mrs. 
Harvey, Harvey was entirely solvent, and could hâve had no motive 
whatever for covering up or concealing his property, or any of it, 
from his creditors. He remained solvent for a long while thereafter, 
so that no ulterior purpose can be ascribed to his action at that time. 

But a gift once made cannot be recalled without the consent of the 
donee, and what Harvey may hâve done by way of book statements 
as to the asset subsequently could not affect Mrs. Harvey's title. Nor 
do we think that he so intended to affect her title, nor in any v/ay to 
withdraw or modify his primary purpose of giving her the stock; nor 
is it a fact established in any way that Mrs. Harvey held the stock 
iiubject to Harvey's dictation or control. 

It is true, as is said in Bauernschmidt v. Bauernschmidt, 54 Atl. 
637-643 : 

"There can be no gift which the law wlll recognize where there is reserved 
to the donor, either expressly or as a resuit of the circumstances and condi- 
tions attending the transaction, a power of revocation or a dominlon over 
the subject of the gift. There can be no locus penitentiîe, and there is always 
a locus penitentise where the supposed donor may at any moment undo what 
he has done." 

But there is no such élément in this case. Mrs. Harvey's testimony 
that she received the stock from Harvey, and that she continued in 
the sole possession with the two exceptions mentioned, we think must 
be taken as the true statement of the fact. She first thought that she 
kept the stock in her safe deposit box at the bank, but she was after- 
wards convinced that she kept it in her own private safe — a lapse of 
memory. But the crucial fact remains that she had and continued in 
the sole possession, no matter where she kept it. Her private safe 
was provided with a combination lock, and her husband did not hâve 
access to the safe. The stock was as much under her dominion in 
that safe in her own home secure from the intrusion of her husband 
as it would hâve been in the safe deposit vault, and it was secure 
from his control or dominion in either event. The further discrep- 
ancies in Mrs. Harvey's narrative which hâve been heretofore noticed 
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are of no greater moment than often happens with perfectly truthful 
and candid witnesses. Mrs. Harvey's memory, she admits herself, is 
not always to be trusted. But the corroboration that her testimony 
has received we think so fortifies the statements as to the material and 
potential fact that she received the stock as a gift from her husband 
and continued in the actual possession and dominion pi the same until 
surrendered for exchange on November 26, 1909, for another certifi- 
cate as to render them entirely worthy of belief. We cannot think 
that Mr. and Mrs. Harvey deliberately and corruptly devised the story 
about what took place, and that they hâve sworn falsely for the sake 
of saving this stock from the wreck of Harvey's business afïairs for 
the wife's benefit. 

We therefore conclude that the decree of the court below should be 
reversed and the cause dismissed. 

We hâve not overlooked the rule invoked by counsel for appellee 
that the finding of the chancellor or the trial court upon conflicting 
évidence is presumably correct. In this case, however, not ail the 
évidence was taken in open court. Indeed, the principal part of Mrs. 
Harvey's évidence was taken before the référée and read upon the 
trial. We think, however, that a serious mistake was made by the 
trial court in giving undue importance to the carrying of the stock 
in Harvey's name on the stock books, to the minutes of the corpora- 
tion meetings, and to Harvey's private books, and that the strong 
weight of the testimony is against its findings. 



VON BAUMBACH, Collector of Internai Revenue, v. SARGENT LAND CO. 

SAME V. SUTTON LAND CO. SAME v. KEARSARGB LAND CO. 

(Circuit Court of Appeals, Eighth Circuit. December 9, 1914.) 

Nos. 4081^083. 

(Syllalnts hy the Court.) 
1. Intekna"^ Revenue <S=s9 — Cobpoeation Tax — "Income." 

ïhe owners of lands practically valuable only for ttie ore in them, years 
before January 1, 1909, when the Corporation Tax Act took effect, made 
mlnlng leases tliereof by wliich tUey granted ttie absolute right to dig 
and liave tbie ore therein and to remove it within long terms, such as 25 
and 50 years, and tlie lessees covenauted to pay yearly fixed amounts, 
sucli as 25 or 30 cents a ton for the ore extracted, and minimum yearly 
amounts to be credited on ores subsequently extracted in case sufflcient 
amounts were not extracted to come to the minimums in any year. There- 
after, in the year 1906, thèse owners, for the purpose of collectlng their 
claims against the lessees under their eovenants to pay for the ores, and 
for the purpose of converting their property into money and distributing 
it among themselves, organized three corporations, conveyed thèse claims 
and the land to them in three lots, one lot to each corporation, and tooli 
from them therefor ail the stock of thèse corporations in proportion 
to their undivided interests in the property. The corporations engaged 
in no mlning, or trading, or other lik'e business, but confined their opéra- 
tions to coUecting the claims against the lessees, protecting and preserv- 

®=»For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & l'V'J'ies 
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Ivg the property, converting It into money, and distributing the proeeeda 
among its stockholders. In 1909, 1910, and 1911 the corporations col- 
lected the amounts which fell due in those years on the claims against 
the lessees under their covenants in the leases, which amounted to sev- 
eral hundred thousand dollars, and received some small amounts for the 
sale of some stumpage and a few town lots. 

Held, the amounts thus received by the corporations were not included 
in "income," within the meaning of that word in the Corporation Tax 
Act, but were parts of the property or capital of the corporations in a 
différent form. 

[Ed. Note. — For other cases, see Internai Bevenue, Cent. Dlg. §§ 13-28 ; 
Dec. Dig. i®=9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Income.] 

a. INTEKNAL ReVIINUE iS=>9 — OOBPOKATION TaX ALLOWANCE ÏOB DKPBBCIA- 

TION. 

If the amounts coUected by the corporations on the claims against tha 
lessees under their covenants were income, then the property or capital 
of the corporations was reduced in amount and value by those amounts, 
and the corporations were entitled to an allowance thereof for the dé- 
préciation of their property. 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dig. §§ 13-2S ; 
Dec. Dig. <S=>9,] 

3. Internal Revenue <g=>9 — Cobpoeation Tax — "Doino Business." 

Corporations that are the owners of property not engaged in business 
with themselves, that are engaged In' no mlning, trading, or other like 
business, but confine their opérations to acts necessary or incidental to 
the protection and préservation of their property, to its conversion into 
money, and the distribution thereof among its stockholders, are not "do- 
ing business," within the meaning of the Corporation Tax Act, and are 
not subject to the tax it prescribes. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. ig=»9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

4. Mines and Minebals ©=362 — Mining Leases — Sales of the Obe. 

Mining leases, whereby the lessees are granted the absolute and ex- 
clusive right to extract and hâve the ore in the land and to remove it 
during terms, such as 25 and 50 years, so long as to be practically équiva- 
lent to unlimited times, are in reality sales of the ore, and the royalties 
reserved in the leases are in fact the purchase priées thereof. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dlg. §§ 173, 
175-180; Dec. Dig. <®=e2.] 

5. Appeal and Eeeok <s=>854 — Gkound fob Reveesal — Erroneous Reason. 

A right judgment, which is warranted by the record and the facts, and 
was rendered witbout error in the trial or reudition, may not be reversed 
on the sole ground that the trial court gave a wrong reason for the just 
judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3403, 
3404, 3408-3424, 3427-3430; Dec. Dig. <S=jS54.] 

(Additional Syllabus by Editorial Staff.) 

6. Inteenal Revenue <®=>9 — Cobpoeation Tax — "Income." 

The word "income" is used in Corporation Tax Act of Aug. 5, 1909, c. 
6, § 38, 36 Stat. 112 (Comp. St. 1913, §§ 6300-6307), in contradistlnction to 
property and invested capital. It is not synonymous with the word "re- 

©saFor other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexas 
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ceipts," and does not include recelpts from the conversion, wltbout profit, 
of the corporate property into money. 

[Ed. Note. — For other cases, see Internai Revenue, Cent Dig. || 13-28 ; 
Dec. Dig. <@=5>9. 

For other définitions, see Words and Phrases, ITlrst and Second Séries, 
Income.] 

In Error to the District Court of the United States for the District of 
Minnesota ; Charles A. Willard, Judge. 

Action by the Sargent Land Company, a corporation, the Sutton 
Land Company, a corporation, and the Kearsarge Land Company, a 
corporation, against Fred Von Baumbach, Collecter of Internai Reve- 
nue. Judgments for plaintifïs, and défendant brings error. Affirmed. 

For opinion below, see 207 Fed. 423. 

Thèse writs of error are sued ont to reverse judgments against the col- 
lector of internai revenue for the recovery of moneys which he exacted from 
the three corporations, plaintifCs below, over their protest as excise taxes 
for the years 1909, 1910, and 1911, under the corporation tax act of August 
5. 1909 (36 Stat. 111, 112, c. 0, § 38). The court belovir found and held that 
the Commissioner had measured thèse taxes by the amounts of the recelpts 
by the corporations of moneys derived by them from the conversion of parts 
of their respective properties or capitals into money, instead of by their 
recelpts from their gains or incomes as required by the act. 

Many years before that act was passed thèse corporations had become, 
and were at the time it went into eflfect. and durlng the years 1909, 1910, 
and 1911, the owners of lands on the Mesaba Range, whlch were valuable 
only for the iron ore in them beneath the surface, and of the rights to col- 
lect and receive the portions of the royalties on the ore whlch came due 
during those years under mining leases whereby the ore had ail been granted 
to lessees prior to the year 1908 for fixed priées per ton of the ores extracted 
and yearly minimum amounts. The receipts of moneys during those years 
by which the Commissioner measured the taxes consisted of the payments 
of amounts of thèse royalties whlch came due during those years and of a 
few sums so small and insigniflcant as to be negligible in the discussion of 
the issues hère for décision, whlch were received from the sale of a few town 
lots and lands and a little stumpage. From the sum of the recelpts from 
thèse sources the Commissioner deducted nothing for dépréciation of the 
plaintiffs' property or for conversion of parts of that property into money 
or for anything else except the expenses of the corporations, the taxes they 
paid, and the $5,000 specified by the act itself. For example, he found the 
receipts of the Sargent Company from the collection in 1909 of the royalties 
on the ores, the sales of lots and lands, and stumpage to be $395,732.90 ; from 
this amount he deducted only $5,458.83, the expenses of operatlng the cor- 
poration, and $540.38 taxes paid by it during the year and the $5,000 specified 
in the act, which left $384,733.69, and he caused 1 per cent, of this amount to 
be collected as the excise tax upon the corporation. The amounts collected 
of each of the comianies for each of the years were measured and found 
on the same basis, and it is thèse amounts which the court below found that 
the companies were lawfully entitled to receive back. 

The errors asslgned are that the court should bave found and held that 
the royalties received by the companies during the years 1909, 1910, and 
1911 constituted gross income of the companies during those years, and that 
the Commissioner was authorized to collect 1 per cent, thereof, without any 
déduction for the dépréciation of the property or capital by the collection of 
thèse royalties or the conversion of parts of their capital into money and 
the distribution of the proceeds to the stoekholders of the companies. The 
facts material to the questions now at Issue In this case are thèse: 

The companies are not and never hâve been mining companies ; they never 
hâve operated any mines in any way ; they never made but one lease, and 

<S::^FoT other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tbe terms of that lease were agreed upon before the corporation lessor was 
organized, and after its organization it signed the légal contract on thèse 
terms. Thèse corporations are and always hâve been mère owners of the 
rights to eollect from the lessees the fixed amount per ton of ores mined 
by the lessees under leases made before the corporations were organized and 
of the lands leased whose only substantial value was the value of the ore 
therein. The origin of thèse corporations, the purpose of their organization 
and existence, and the character and estent of their opération are disclosed 
by the folio wing facts: 

In the years between 1870 and 1880, George A. Pillsbury, John S. nilsbury. 
and Charles A. Pillsbury became the owners of immense tracts of timher 
land in Minnesota, from whieh they removed and sold the timber. John M. 
Longyear and Russell M. Bennett. abont 1890, procured an option from 
them for such lands, exclusive of the timber thereon, as they might sélect on 
account of the ore therein. After exploration they selected the lands now 
held by the three companles, and pursuant to the contract for the option 
thèse lands were so deeded In 1892 that the parties above named thereby 
became the owners of the followlng undivided Interests in them: Bennett, 
one-fourth ; Longyear, one-fourth ; J. S. Pillsbury, one-sixth ; George A. 
Pillsbury, one-sixth; and Charles A. Pillsbury, one-sixth. By the year 
1900 ail three of the Pillsburys had died and their interests in tliis property 
had been devised or had descended to many parties, so that the interests of 
some of the owners were as small as i/ios. The orifrlnal parties and their 
successors in interest had made ail the leases ever made on the property but 
one, and had agreed upon the terms of that one. It had become very dlffl- 
cult to get légal deeds or contracts from ail of the owners, on account of 
the minority of some and the âge and location of others. Thèse owners were 
uot operatlng mines, or doing anything with this property, but that which 
was necessary to sell it, couvert it Into money, and dlstribute the proceeds 
among themselves. The customary and the most bénéficiai way of converting 
into money land containing iron ore, which is without substantial value in 
the absence of the ore, is to sell the ore by means of a mlning lease at a flsed 
prlce per ton, and it was for this purpose that the owners had made the 
leases of this property. Thèse leases were for long terms, such as 2."> years 
and 50 years, or an indetermlnate term. By thèse leases the owners granted 
to the lessees the fuU and exclusive right to extract and hâve ail the ore in the 
land described in the leases, and by them tlie lessees agreed to pay annually 
for the ore extracted fixed priées per ton, such as 25 cents per ton, or 30 cents 
per ton, and to pay specifled minimum amounts annually. The parties agreed 
by the leases that each annual minimum payment should be credited to the 
lessees in payment of the ore subsequently extracted by them in case they 
did not extract in any year a quantity of ore suflicient to amount, at the con- 
tract rate, to the minimum payment. Tlius it was that thèse numerous own- 
ers of uudivided interests in the claims for the moneys which the lessees 
had covenanted by tliese leases to pay for the ore in thèse lands and of the 
lands themselves had become so numerous and were of such âges that it was 
impracticable for them to make légal contracts or conveyances, and were 
likely to become still more numerous. 

Thereupon in the year 1906 they agreed to vest their owuership of thèse 
claims against the lessees and of the land, subject to the leases. in the 
three corporations, plaintiffs below, for the sole purpose of coUecting thèse 
claims, which in reality constltuted the only real value in ail this property, 
and distributing the proceeds of the collections among themselves. They 
vested their ownership in three corporations, because the law of Minnesota 
prohibited any single or any two corporations from holding so many acres 
of land. They made the capital stock of each of the eompanies $108,000, al- 
though the value of the property they conveyed to each was much greater 
than that amount because the smallest part of the property owned by any 
one was i/ios, and they issued ail the stock to the owners of the prop- 
erty so that each one received as many thousands of dollars of the stock at 
par value as he owned i/iosths, and on July 19, 1906, they conveyed both 
their claims and rights to the moneys the lessees had covenanted to pay for 
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the ore, and thé leased lands in tliree lots, one lot to each of the corpora- 
tions. 

The articles of Incorporation of each company declared that the gênerai 
nature of its business should be "the buylng, owning, exploring, and de- 
veloping, leasing, iinprovlng, selling, and dealing in lands, tenenieuts, and 
hereditanaents." But in December, 1909, thèse articles were amended in each 
case by substituting for that déclaration this one: "The gênerai purpose 
of the corporation is to unité in one ownershlp the undivided fractlonal 
interests of its varlous stockholders in lands, tenements, and hereditanaents, 
and to own such property, and, for the convenlence of its stockholders, to 
receive and distrlbute among them, the proceeds of any disposition of such 
property at such times, in such amounts, and in such manner as the board 
of directors may détermine." Neither of the three corporations has ever 
bought, explored, developed, leased, or improved any lands, tenements, or 
hereditaments, or dealt therein, except that shortly aifter they were incorpo- 
rated, and years before the Corporation Tax Act was passed, one of them 
aiade a lease which its stockholders had agreed to make before its incorpora- 
tion, and another took the title to 40 acres of land which Its stockholders 
had agreed to purchase before its Incorporation, and except that one of them 
expended $990 in exploring 40 acres of land It owned to be certain there 
was no ore in it preparatory to a contemplated platting of it into lots for 
sale, although the land was never in fact platted or sold, and except the 
foUowing: 

The leases provided that the lessees should mine and remove ail the 
merchantable ore wherever they wrought, and that they should conduct thelr 
opérations in the way and leave the lands iu the condition required by the 
rules and practices of good mining, and each of the three corporations em- 
ployed a corporation engaged in the business of inspectlng mines properly 
to inspect the opération of the lessees to see that they performed thelr part 
of their contracts. One of thèse corporations employed Mr. Longyear, when 
the Great Western Mining Company was making explorations of some of its 
land, to take samples and clas.sify them, in order that it might know what 
ore the Great Western Company found. A few tracts of the land had been 
platted into lots before they were conveyed to the corporations, and the cor- 
porations took them under a prior contract wlth Longyear & Co. that the 
latter might sell the lots, and one of the companies conveyed lots so sold and 
received the proceeds thereof. The timber on the land in 1892 had been re- 
served by the Pillsburys, and they removed it; but after the incorporation 
of the companies a small amount of stumpage was sold, doubtless from trees 
growlng meanwhile. The companies leased a few lots to squatters near towns, 
In order to evlct them from the land more easlly ; but ail thèse thlngs were 
Incidental to and a part of the dutles of thèse corporations as owners of the 
claims for the royalties on the ores and of the lands to care for their prop- 
erty as owners, and couvert it into money, and to distribute the money to 
their stockholders. They conducted no other business and did nothing more. 
As fast as they received the moneys owing under the leases and the small 
amounts they realized from the sale of lots, land, and stumpage, they deduct- 
ed thelr necessary expenses and distributed the remainder among their stock- 
holders. The lessees extracted the ores from the lands from year to year, 
and exhausted and paid in full for the ores covered by many of the leases 
before the act of 1909 took effect There remalned, however, at that time 
several leases which had not been fully exhausted. and it was the royalties 
collected In 1909, 1910, and 1911 on the ores extracted under thèse leases 
which the Commlssioner deemed gross income of thèse corporations, by which 
he measured the taxes he exacted from them. So it was that when the act of 
1909 took effect thèse corporations were the owners of claims against the 
lessees for royalties on ores in lands in Minnesota under leases made years 
before that act took effect, and of the lands themselves, which had no sub- 
stautial value without the ore, they collected parts of those claims In 1909, 
1910, and 1911, and an excise tax of 1 per cent, on the amounts so collected and 
on small amounts they received from sales of some lots, lands, and stumpage 
they owned, has been collected, on the ground that thèse amounts constituted 
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the gross Income of the corporations, and no réduction bas been allowed for 
tlie conversion of parts of their property or capital iuto money, or the déprécia- 
tion of the values of their property by thèse collections, and the distribution 
of the amounts they received to their stockholders. 

Charles C. Houpt, U. S. Atty., of St. Paul, Minn., for plaintiff in er- 
ror. 

John R. Van Derlip, of Minneapolis, Minn. (Fred B. Snyder and 
Edward C. Gale, both of Minneapolis, Minn., on the brief), for défend- 
ants in error. 

Before SANBORN and CARLAND, Circuit Judges, and REED, 
District Judge. 

SANBORN, Circuit Judge (after stating the facts as above), [1] 
For doing business in a corporate capacity the Tax Corporation Act of 
August 5, 1909 (36 Stat. 112, § 38), imposes upon every corporation 
organized for profit having capital stock represented by shares an an- 
nual excise tax équivalent to 1 per cent, of its net income above $5,000. 
It provides that such net income shall be ascertained by the déduction 
from "the gross amount of the income of such corporation * * * 
received v^^ithin the year from ail sources" by it (1) its expenses of opér- 
ation paid out of income; (2) its losses including a reasonable allow- 
ance for the dépréciation of its property; (3) certain interest paid by 
it ; (4) taxes paid by it ; and (5) dividends on stock of corporations sub- 
ject to the excise tax. The basis of the standard or measure by which 
the amount of the tax is to be determined is "the gross amount of the 
income of such corporation * * * received within the year from 
ail sources," not the gross amount received by the corporation from 
ail sources, and from this amount of its income is to be deducted its ex- 
penses paid out of its income, not any expenses paid out of its capital 
or property, and an allowance for dépréciation of its property. 

[6] That the word "income" in this act is not synonymous with the 
word "receipts," and that it does not include receipts from the conver- 
sion without gain or profit of any part of the property of the corporation 
into money, or into any other form, is demonstrated by the fact that 
this word "income" appears in the clause "the gross amount of the in- 
come of such corporation," and segregates and désignâtes a spécifie 
part, and not ail, of the receipts of the corporation as the basis of the 
measure of the tax, by the fact that only those expenses paid out of 
income, none of those paid out of capital or property, are to be deduct- 
ed, by the fact that a déduction for dépréciation of property is to be 
made, by the évident purpose and the whole ténor of the act. This 
word "income" is used throughout the statute in contradistinction to 
"property" or "invested capital," and it was neither the intention of 
the Congress nor is it the légal effect of the act to impose any tax on 
account of the amounts received by a corporation that is not engaged 
m the business of buying, selling, or trading in property, from the con- 
version of its property without gain into money or into any other form. 
Thèse corporations were never engaged in any such business. And it 
is not doubtful that the small amounts of money received by them from 
the sales of the lots and lands that were conveyed to them at their 
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organization in 1906 were not income, but were mère proceeds of parts 
of their property on account of which they could not be lawfully taxed. 

[4] But were the royalties which had been owing to thèse corpora- 
tions by the lessees since 1906, and which thèse corporations collected 
and received in 1909, 1910, and 1911, as they fell due, income by the 
amount of which the taxes upon them must be measured under the tax 
act, or were they the mère proceeds of the conversion without gain or 
profit of parts of their property into money and no part of the meas- 
ure of their lawf ul tax ? The lands, and hence the property, of the cor- 
porations, had no substantial value without the rights to collect the 
royalties the lessees had covenanted to pay. The leases had been made 
by the former owners prior to 1907, and if there was any gain, profit, 
or income from the making of the leases, that income accrued years 
before the Tax Act took effect, and the corporations are exempt from 
any taxation on account of it. The lessors by the leases granted to 
the lessees the exclusive right to dig, remove, and hâve ail the iron ore 
in the lands and the right to remove it during terms such as 25 or 50 
years, so long in fact that they were in effect a grant of the right to take 
it without limit of time or quantity. The lessees had covenanted to 
pay annually certain fixed amounts such as 25 cents or 30 cents a ton 
for the ore they extracted and to pay fixed minimum amounts every 
year whether they extracted ore or not which were contracted to be 
and were credited on their lia^ility for ore subsequently taken when- 
ever in any year they failed to extract sufficient ore to come to the 
minimum amounts. In 1906 and 1907 thèse corporations took from 
the lessors the latter's claims and rights to collect and receive from 
the lessees the royalties they had covenanted to pay for the ore, and the 
title to the lands and issued their stock therefor. If there was any 
gain, profit, or income in this transaction it was made in 1906 and 1907, 
at least two years before January 1, 1909, when the Tax Act took ef- 
fect, and the corporations were exempt from taxation on account of 
that income. Merchants' Ins. Co. v. McCartney, Fed. Cas. No. 9,443, 
17 Fed. Cas. 46. 

On January 1, 1909, when the act took effect, and for years before 
that date, thèse corporations were the owners of the claims and rights 
to collect and receive the amounts which the lessees had covenanted by 
the leases to pay for the ore in the lands and of the lands themselves. 
Thèse things were their absolute property on January 1, 1909, and none 
of them was any part of their subséquent income, gain, or profit. The 
land was practically worthless; the rights and claims to collect the 
amounts the lessees had covenanted to pay for the ores were practically 
ail there was of value in their property, and thèse were worth hundreds 
of thousands of dollars. If they had sold thèse claims in 1909 for cash 
for their actual value, for no more and no less than their actual value, 
no part of that cash could hâve been gain, profit, or income. It could 
not hâve escaped being a mère différent form of their property, of 
their capital, and the corporations could not hâve been taxable on ac- 
count of it. If prior to 1909 A. had bought promissory notes secured 
by mortgages worth their face, payable without interest during the 
years 1909, 1910, and 1911, and had collected them during those years, 
the moneys thus collected could not hâve been his gain, profit, or in- 
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corne. It could not hâve escaped being simply a différent form of his 
property or capital. If in 1906 the owner of land had sold it for the 
promissory notes of B. secured by mortgages worth their face, payable 
without interest 10 per cent, annually during ten years, and had con- 
tracted to convey the land upon the payment of the notes, and A. had 
purchased the notes prior to 1909, and had collccted the amounts due 
on them during the years 1909, 1910, and 1911, the moneys so paid 
could not hâve been income. They must hâve been but a part of A. 's 
property in another form, for the amount and value of his property 
would be the same the moment after he collccted any of them that it 
was the moment before. The only différence would bave been that the 
moment before it would ail hâve been in notes, and the moment after 
part of it would bave been in notes and part of it in cash. So when the 
parts of the rights and claims of thèse corporations which the lessees 
covenanted by the leases to pay for the ores came due and were received 
by the corporations in 1909, 1910, and 1911, the value of their property 
was neither increased nor diminished. The amount and the value of 
their unpaid claims was diminished by the amount that the value of 
their cash was increased by the payments, and the moneys received 
became a part of their property. 

In the application of this Tax Act to the numberless and varied situ- 
ations which différent cases présent, the actual facts of each case and 
their real conséquences must be considered and given legitimate ef- 
fect, regardless of misleading names and forms. The fact that the 
amounts which the lessees covenanted to pay are called rents or royal- 
ties in the leases or elsewhere must not be pennitted to blind us to the 
true nature of the transactions which those leases evidenced. They 
were negotiated, and ail but one of them was executed, by the individ- 
ual owners of the lands prior to 1907. The land, including the right 
to the ore in it, was worth hundreds of thousands of dollars. Without 
the right to the ore it was worth practically nothing. By the leases the 
owners of the land granted to the lessees the absolute and exclusive 
right to take ont and hâve ail the ore in the land, and to remove it at any 
time within 25 to 50 years, a time so long that it was ample to enable 
them to remove ail of it, and was équivalent to an unlimited time, and 
the lessees agreed to pay the yearly fixed amounts per ton for ail the 
ore they sliould take, and to pay the minimum amounts annually wheth- 
er the ore was taken or not. The resuit was that the lessors granted 
a part of the corpus of the property, that by the grant the lessees were 
made the owners of the ore and the lessors the owners of the claims and 
of the rights to collect the amounts the lessees covenanted to pay for 
the ores, and the transactions were in reality sales of the ore for cove- 
nants to pay the purchase priée thereof . A mining lease, whereby the 
lessee is granted the absolute and exclusive right to dig for, remove, 
and bave the minerai in the land during terms sufficiently long to enable 
him to remove it, is in reality a sale of the ore, and the royalties reserv- 
ed are in fact the purchase price of it. Stoughton's Appeal, 88 Pa. 198, 
201, 202 ; Scranton v. Phillips, 94 Pa. 15, 22 ; Coltness Iron Co. v. Black, 
6 Appeal Cases, 315, 335 (where Lord Blackburn says : "It was said by 
Lord Cairns in Gowan v. Christie, 3 Ex. D. 23, that a lease of mines 'is 
not in reality a lease at ail in the sensé in which we speak of an agri- 
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cultural lease. There is no fruit; that is to say, there is no sowing 
and reaping, in the ordinary sensé of the term and there are no periodi- 
cal harvests. What we call a minerai lease is really, when properly 
considered, a sale eut and out of a portion of the land.' I thinlc this is 
a perfectly accurate statement") ; Eley's Appeal, 103 Pa. 300; Delaware, 
L. & W. R. R. Co. V. Sanderson, 109 Pa. 583, 1 Atl. 394, 396, 58 Am. 
Rep. 743; Hope's Appeal (Pa.) 3 Atl. 23; Caldwell v. Fulton, 31 Pa. 
475, 72 Am. Dec. 760; Harlan v. Lehigh Coal & Navigation Co., 35 Pa. 
287, 292; Tiley v. Moyers, 43 Pa. 404, 410; Fairchild v. Fairchild (Pa.) 
9 Atl. 255, 257. 

It is true that there is a décision in apparent conflict with this ra- 
tional and established rule. State v. Evans, 99 Minn. 220, 223, 225, 
227, 108 N. W. 958, 9 Ann. Cas. 520. But that was a décision ex 
necessitate, and its effect must be limited to its spécial f acts. The Con- 
stitution of Minnesota prohibited any sale of any part of the school or 
swamp lands of the state otherwise than at public sale. A statute of 
the state had authorized mining leases of thèse lands. The state had 
made leases of many of them, upon the faith of which more than $2,- 
400,000 had been invested, when one of them was assailed on the 
ground that the statute was unconstitutional and the lease was void. 
Thereupon the court saved the leases and the statute on the grounds 
that if there was any doubt of the constitutionality of the law it was 
their duty to uphold it, that the state officers had acted upon the theory 
that it was valid, that it had been before the Suprême Court four times 
and they had rendered décisions based upon it without any challenge of 
its constitutionality and that it was net so clear that it was unconstitu- 
tional that it was their duty to strike it down. That décision is not per- 
suasive in the case at bar. 

If the purchase price of the ores, called "royalties" in the leases, ever 
became income, it must hâve been when the leases were made. But 
the truth is that the leases merely changed the form of the property of 
the lessors from the ores to the rights and claims to the purchase price 
of the ores, which the lessees covenanted to pay under the name of 
"royalties," and the receipts by the corporation of the payments of the 
parts of those claims which fell due in 1909, 1910, and 1911, were but 
another substitution of the cash received for the parts of the claims 
paid. If the sums paid were gain, profit, or income, they might hâve 
been withdrawn and expended by the corporations without diminishing 
the value or amount of their property ; but the claims are in fact dimin- 
ished in amount and value by the amounts paid on them, and the prop- 
erty of the corporations is depreciated by the same amounts, unless 
the moneys so paid are substituted for the parts of the claims paid and 
remain the property of the corporations. As the claims are paid, their 
amounts and their values decrease. 

Ail the ore sold by some of the leases has already been extracted, 
the claims for its purchase price or royalties hâve been paid in f ull, and 
the claims for them hâve become worthless. The ore under one of the 
leases was exhausted in 1911, and the claim for its purchase price or 
royalties then became worthless. If the amounts paid under the name 
of royalties for the ore taken under the exhausted leases had- been in- 
come, the claims for the royalties would still hâve been of their original 
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value, notwithstanding the payments, and the same is true of claims 
which hâve been paid in part only. Thèse considérations compel the 
conclusion that thèse payments on the claims were net income, but parts 
of the capital of the corporations. 

There is another view of thèse cases sustained by the record that 
leads to the same conclusion. The proof is plenary and uncontroverted 
that the sole purpose of the owners of the claims for the royalties and 
purchase price of the ores and of the lands in organizing the corpora- 
tions and making them the owners thereof was to coUect by means of 
them those claims, couvert the property into money, and distribute it 
among the grantors to the corporations ; that this was the sole purpose 
of the stockholders of the corporations and their directors and officers 
in receiving the ownership of the property ; and that the corporations 
hâve confîned their opérations to so converting into money and distribut- 
ing the proceeds of this property. The reason for thèse acts was that 
the interests of the owners were undivided, that they were so numerous 
and of such âges and conditions that a partition of the property in kind 
or by a conversion into money and a distribution of it had become im- 
perative, and the owners determined to effect it. Any one of thèse own- 
ers had the équitable right to such a partition. If one or more of them 
had petitioned the proper court for such relief, and the court had ap- 
pointed a receiver or master to coUect the claims for the purchase price 
of the ore or royalties, and to convert the property into money and dis- 
tribute it among the owners according to their respective interests, could 
any court lawfully hâve held that the proceeds thus obtained were the 
gain, profit or income of the équitable owners? Thèse corporations 
stood in the same relation to the claimants for the purchase price of 
the ore, or the royalties and the moneys they collected f rom them, and 
to the équitable owners of the property, their stockholders, that such 
a receiver would hâve stood. In reality they received and held thèse 
claims and the moneys collected from them in trust to distribute them 
among the équitable owners of the property, and the moneys they hâve 
collected were no more the income of the corporations or of their stock- 
holders than is any part of the claims that are not collected or any 
other part of their property. Those collections were simply another 
form of the property of the corporations and of the stockholders sub- 
stituted for the parts of the claims paid. 

The considérations which hâve now been stated hâve convinced that 
there was no error in the décision of the court below that the moneys 
collected by the corporations in 1909, 1910, and 1911 under the mining 
leases on the claims for the royalties on or the purchase price of the ore 
were not either gross or net income within the meaning of the Tax Act, 
and that corporations that were, when the Corporation Tax Act took 
effect on January 1, 1909, the owners of claims purchased years earlier 
for royalties on ores under mining leases made by their grantors, where- 
by the absolute right to dig and hâve ail the ore in the lands leased, 
which without the ore were worthless, and to remove it at any time 
during terms so long as to be équivalent to an unlimited time, was 
granted to lessees, and they covenanted to pay therefor yearly fixeà 
amounts per ton for the ore extracted, and minimum amounts yearly 
to be credited on ore subsequently removed in case sufficient to corne 
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to the minimum was not extracted in any year, are not taxable on ac- 
count of the amounts coming due and received by the corporations in 
partial payment of those claims during the years 1909, 1910, and 1911, 
where their property was formerly owned and was conveyed to them 
by their original stockholders, and the sole purpose of the conveyance 
and of their organization was to enable them to collect thèse claims, to 
couvert the property conveyed to them into money, and to divide the 
proceeds among their stockholders, and the corporations hâve not en- 
gaged in mining, trading, or any other business, but hâve strictly con- 
fined their opérations to the accompli shment of that purpose. Stevens 
v. Hudson's Bay Co., 101 Law Times Reports, 96, 97, 98, 99 ; Foley 
V. Fletcher, 3 H. & N. 769, 774, 778, 783, 787; Secretary of State for 
India v. Scoble, 89 Law Times Rep. 1, 3; Tiley v. Moyers, 43 Pa. 404, 
410; Gibson v. Cooke, 1 Metc. (Mass.) 75. 

Eefore assenting to thèse conclusions, the arguments of counsel for 
the United States and the following authorities cited by him were read 
and considered: 

Stratton's Independence, Limited, v. Howbert, 231 U. S. 399, 34 Sup. 
Ct. 136, 58 L. Ed. 285 : But the décision in that case rests on the con- 
ceded proposition that a corporation that is engaged in mining its own 
property is presumed to be using its property or capital and the labor 
it employs in the business of mining for profit or income, and that the 
proceeds of that business, less its expenses, must be presumed, in the 
absence of évidence to the contrary, to contain gain or income derived 
by the company from the business of mining from which a reasonable 
ailowance for dépréciation of the property may be deducted to find the 
net income which exactly measures its tax. The extent of that déci- 
sion was (1) that corporations actively engaged in the business of min- 
ing their own property are subject to the corporation tax; (2) that the 
proceeds of ores mined by a corporation from its own premises in- 
clude presumptive gain or income from its mining business, and are 
therefore included in its gross income, within the meaning of the tax 
Act; and (3) that the ailowance to be made for the dépréciation of its 
property by reason of the extraction of the ore so mined is not the 
exact différence between the proceeds of the mining, less the expenses 
thereof, because such an ailowance excludes the possibility of gain 
from the mining business the existence of which is presumed. 231 U. 
S. pages 418, 421, 34 Sup. Ct. 136, 58 L. Ed. 285. The décision applrès 
to the corporations that are the lessees and are conducting the business 
of mining the ores sold through thèse leases in the cases in hand, but 
it is inapplicable to the plaintififs below, because they do not and cannot 
get the gain or income from the mining which the lessees receive, and 
they hâve not been and are not conducting the business of mining, or 
doing any other business for gain, but bave been, were, and are confin- 
ing their opérations to the collection of their claims, and the conversion 
of their property into money, and dividing its proceeds among the éq- 
uitable owners thereof, their stockholders. 

Flint V. Stone Tracy Co., 220 U. S. 107, 145, 146, 170, 31 Sup. Ct. 
342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312: In thèse cases the Su- 
prême Court held that the rents received by a corporation engaged 
for profit in the business of owning and leasing taxicabs, or build- 
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ings, or ore lands, constituted a part of its gross income within the 
meai.'ing of the tax act. But the plaintififs below never hâve been en- 
gagée! in any such business. They never negotiated a mining lease. 
If there ever was any gain from owning and leasing any of their 
property, it was made by their grantors more than two years be- 
fore January 1, 1909, and had become a part of the property, the 
capital they were organized to and hâve confined themselves to con- 
verting into money and dividing among the équitable ovvners there- 
of, the cestuis que trust, and the facts of this case exclude them from 
the opération of the principles on which the Flint Cases rest and 
from the effect of that décision. 

Authorities to the effect that a devise of rents and profits of min- 
erai lands with power to an executor to make leases thereof was 
intended by the testator to and did carry the royalties under such 
leases to the devisees. Daly v. Beckett, 24 Beavan's Rep. 1 14 ; Elev's 
Appeal, 103 Pa. 300, 305, 307; McClintock v. Dana, 106 Pa. 386; 
Appeal of Shoemaker et al., 106 Pa. 392 ; Raynolds v. Hanna (C. C.) 
55 Fed. 783, 800, 801. But thèse décisions are irrelevant to the con- 
struction of the Corporation Tax Act or its application to the facts 
of this case, because the intent of the testator drawn from the terms 
of his will and his situation necessarily determined the décision in 
each case, and the terms and purpose of each will was too far aside 
from the terms and object of the Tax Act, and because the testators 
of thèse wills contemplated and authorized the business of mining by 
the executor by means of which he could make long or short leases. 
But the plaintififs below neither mined nor made leases, but confined 
their opérations to the mère collection of claims for royalties or the 
purchase price of the ores and the conversion of their .property into 
money and its distribution, without gain to themselves, among those 
for whom they held it in trust before the Corporation Tax Act took 
effect. 

Authorities to the effect that a lessee corporation engaged in the 
business of mining is not forbidden, by the gênerai law that corpora- 
tions conducting business for profit may not pay dividends out of 
capital, from paying dividends out of the net proceeds of their mining 
business. Lee v. Neuchatel Asphalte Co., 41 Chan. Div. 1, 27; Ex- 
celsior Water & Min. Co. v.Pierce, 90 Cal. 131, 140, 27 Pac. 44. 
But thèse décisions are inapplicable to the cases in hand for the same 
reasons as is the Case of Stratton's Independence. 

Authorities to the effect that the proceeds of the opération of min- 
ing and selling ore from lands owned or leased by the operating 
Company, less the expenses of opération, are subject to taxes imposed 
by statute on "net earnings or income," or on "profits." Comraon- 
wealth v. Océan Oil Co., 59 Pa. 61, 63, 64; Commonweaith v. Penn 
Cas Coal Co., 62 Pa. 241, 242; Coltness Iron Co. v. Black, 6 Ap- 
peal Cases, 315, 335, 336; People v. Roberts, 156 N. Y. 585, 51 N. 
E. 293. But thèse décisions, like that of Stratton's Independence, ap- 
ply only to companies actively engaged in the business of mining. 
The plaintiffs were not so engaged. They confined their opérations 
strictly to the collection of claims against lessees for the purchase 
price of or royalties on the ore, and the conversion of their property 
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acquired years before the Tax Act took' effect into money and its dis- 
tribution among their stockholders, the équitable owners of it. They 
do net fall under the décisions in the cases cited by counsel for the 
United States, nor under the rules or reasons on which they rest. 
They are far within the established principle that the collection of 
a good claim, or the conversion of property by sale or otherwise 
into its true value in money, does not transform the proceeds into in- 
conie, but merely substitutes them for the claim so collected, or the 
property sold, and leaves them in a différent form, a part of the cap- 
ital or property from which they were derived. A reading of the 
opinions of the courts, study and méditation on the terms and mean- 
ing of the Tax Act, on the facts of thèse cases, and the reasons for the 
propositions of counsel, hâve convinced that such was the nature of 
the moneys received by the plaintiffs during the years 1909, 1910, 
and 1911 from their collections of their claims against the lessees for 
the purchase price of or the royalties on the ore, that those amounts 
were not a part of either the gross income or of the net income of the 
corporations, and that the judgments of the court below^ were right. 

It is interesting to note hère, though, for the reasons stated, it is not 
raaterial to the décision of this case, the ground upon which Lord 
Blackburn, who delivered the main opinion in the leading case of Colt- 
ness Iron Co. v. Black, 6 Appeal Cases 315, 330, 336, placed the dé- 
cision in that case that the proceeds of an operating mining company 
were taxable as income under the English Income Tax Act. He did 
not place it on the ground that such proceeds were gains or profits, 
but on the ground that the statute, which imposed a yearly tax "for 
every 20s. of the annual value thereof, the sum of 7d.," and provided 
that "the annual value of ail the properties hereinafter described 
shall be understood to be the full aniount for one year, or the average 
amount for one year (and of the property of mines for five years), 
of the profits received therefrom within the respective times herein 
limited," must be construed in the light of previous English tax lég- 
islation and practice to mean that the proceeds of the mines were the 
measure of this taxation. Pages 334, 335. In order to reach this 
conclusion he reviewed the history of English taxation from the times 
of Elizabeth, and showed that, long before any income tax was im- 
posed, coal mines were rated for taxation on the basis of their produc- 
tion (pages 330, 331), that this practice had been followed under the 
earlier statutes, whether they imposed property or income taxes, and 
from this long practice and this earlier législation he drew the con- 
clusion that such must hâve been the intention of the legislators who 
enacted the income tax statute, and overruled an earlier décision to 
the contrary (pages 335, 336; Knowles v. McAdam, 3 Ex. D. 23). 
Repeated readings of this opinion and the other opinions in that case 
lead to the conclusion that they are not even persuasive of the true 
interprétation and application of our Corporation Tax Act, because 
they are dominated by a long practice in taxation and a course of lég- 
islation that hâve never existed in this country. 

[2] There are still other reasons than those which hâve been stated 
why the judgments below should not be reversed. If there were er- 
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ror in the conclusion that the receipts of the companies from their 
collections of the amounts of their claims against the lessees which 
came due in 1909, 1910, and 1911 for the purchase price of or the roy- 
alties on the ore were not included in their gross income, if they were 
a part of that gross income, then the companies would hâve been enti- 
tled to "a reasonable allowance for dépréciation of property" by the 
réduction of the values of their claims by thèse payments. Stratton's 
Independence, Limited, v. Howbert, 231 U. S. 399, 418, 34 Sup. Ct. 
136, 58 L. Ed. 285. And as the payments on thèse claims unavoid- 
ably reduced and depreciated their value, as has been shown, by the 
amounts paid, there wrould hâve been no net income from them on ac- 
count of which an excise tax could hâve been lawfully exacted. Unit- 
ed States V. Nipissing Mines Co. (D. C.) 202 Fed. 803, 805 ; Stevens 
V. Hudson's Bay Co., 101 L. T. Rep. 96, 97, 98. 

[3]Again, this excise tax was imposed on corporations for doing 
business in a corporate capacity. It is imposed on corporations "do- 
ing business," and on those only. Corporations that are the owners 
of property not used in business, that themselves engage in no trad- 
ing, mining, or other like business for gain, but confine their activi- 
ties to acts necessary or incidental to the protection of their property 
and its conversion into money, are not "doing business" within the 
meaning of the Corporation Tax Act. Thèse companies were such 
owners during the years 1909, 1910, and 1911, and, as has been shown, 
they not only so confined their opérations, but in 1909, by an amend- 
ment of their articles of incorporation, they disabled themselves from 
conducting any other opérations or doing any business within the true 
interprétation of the Tax Act. They were not, therefore, taxable 
under that act, and for that reason the judgments below are right. 
McCoach V. Minehill Ry. Co., 228 U. S. 295, 305, 306, 309, 311, 33 
Sup. Ct. 419, 57 L. Ed. 842 ; Zonne v. Minneapolis Syndicate, 220 U. 
S. 187, 190, 31 Sup. Ct. 361, 55 L. Ed. 428; United States v. Nipis- 
sing Mines Co., 206 Fed. 431, 433, 434, 124 C. C. A. 313. 

[5] It is true that the court below took the opposite view of the last 
proposition, and the companies sued out, no writs of error. But 
there was no error in the course of the trial of the cases, nor in the 
judgment, and a right judgment, which is warranted by the record 
and the facts, may not be reversed on the sole ground that the trial 
court gave a wrong reason for it. Smiley v. Barker, 83 Fed. 684, 687, 
28 C. C. A. 9, 12; Baker v. Kaiser, 126 Fed. 317, 318, 61 C. C. A. 303, 
304; Buster v. Wright, 135 Fed. 947, 959, 68 C. C. A. 505, 517. 

Let the judgments below be affirmed. 
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KENTUCKY COAL LANDS CO. v. MINERAli DEVELOPMENT CO. 
(Circuit Court of Appeals, Sixth Circuit. December 9, 1914.) 

No. 2487. 

1. Courts <S=>7 — Nature of Action — "Local" or "Transitobt Action." 

An action of ejectment under the Kentucky Code, which permlts also 
the recovery of damages for détention, is a "local" and not a "transitory 
action." 

[Ed. Note.~For other cases, see Courts, Cent Dig. §§ 14, 16, 22-31 ; Dec. 
Dlg. ©=.7. 

For other définitions, see Words and Phrases, First and Second Séries, 
Local Action ; Transitory Action.] 

2. Courts iê=>269 — Jubisdiction of Fédéral Courts — Local Acimons. 

XJnder Judiciary Act March 3, 1875, c. 137, §§ 1, 8, 18 Stat. 470, 472, as 
amended by Act March 3, 1887, c. 373, | 1, 24 Stat. 552, and Act Aug. 13, 
1888. c. 866, § 1, 25 Stat. 433 (Comp. St. 1913, §§ 991 [1], 1039), as before 
their enactment, a fédéral court of the district in which the property, 
which is the subject-matter, Is situated, has jurisdiction of the local ac- 
tions described in said section 8, where the necessary diverse citizenship 
exists, without regard to the résidence of the parties. 

[Ed. Note.— For other cases, see Courts, Cent Dig. § 809; Dec. Dig. 

<©=269.1 

3. BouNDARiEs <S=>40 — Location of Lines — Questions for Jury. 

The location of the Unes of a survey held, under the évidence, a ques- 
tion of fact for the jury, under the Kentucky rule of décision that, where 
the language used is ambiguous, the Unes the surveyor intended to de- 
scribe by sueh language must govern. 

[Ed. Note. — For other cases, see Boundaries, Cent Dig. §§ 196-204; 
Dec. Dig. ■S=>40.] 

4. Courts <©=396 — Bule of Stabe Decisis. 

Under the rule of stare decisis, a décision of the Circuit Court of Ap- 
peals in a suit in equity, in which it considered the questions of both fact 
and law, determinlng the Unes of an old survey, is binding only as to the 
matters of law decided, and in a subséquent action at law between dif- 
férent parties, but involvlng the same survey, where there la additional 
évidence raising new questions of fact, the prior décision does not pre- 
clude the submission of such questions to a jury. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 325, 327, 328, 334 ; 
Dec. Dig. <S=96.] 

5. WoBDs AND Phrases — "Jurisdiction." 

Jurisdiction is the power to proceed by authorized service. 

[Ed. Note. — For other définitions, see Words and Phrases, First and 
Second Séries, Jurisdiction.] 

In Error to the District Court of the United States for the Eastern 
District of Kentucky ; Andrew M. J. Cochran, Judge. 

Action by the Kentucky Coal Lands Company against the IVEineral 
Development Company. Judgment for défendant, and plaintifï brings 
error. Reversed. 

For opinion below, see 191 Fed. 899. 

©ssFor other cases see same topie & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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_E C. O'Rear, of Frankfort, Ky., and R. D. Silliman, of New York 
City, for plaintiff in errer. 

S. B. Ôishman, of Barboursville, Ky., and E. L. Worthington, of 
Maysville, Ky., for défendant in error. 

Bcfore WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Jiidge. The plaintiff in error brought what was 
called an action of ejectment in the state court against the défendant in 
error. The parties will be named herein as they were called below. 
The défendant removed the case into the court below upon the grouud 
of diverse citizenship; its pétition for removal showing that plaintiff 
was a citizen of New York and défendant was a citizen of Virginia. 
The plaintiff moved to remand; its motion being based on the ground 
that neither party was a résident of the Eastern District of Kentucky. 
The motion to remand was'denied, and plaintiff assigns error thereon. 

When the case came on for trial on the merits before a jury, it de- 
veloped that the Kentucky patent on which plaintiff's title depended 
was the same one which had been involved and had been considered by 
this court in Minerai Co. v. Tuggle Co., 151 Fed. 450, 81 C. C. A. 34; 
and the District Judge, thinking that the question hère was only the 
construction of the patent and se was a question of law, and that it had 
been decided by this court in the former case, directed a verdict for de- 
fendant. Error is also assigned upon this ruling. 

Having in mind that a suit cannot be removed from a state court to 
the United States District Court of a district in which it could not 
hâve been brought (Ex parte Wisner, 203 U, S. 449, 27 Sup. Ct. 150, 
51 L. Ed. 264; In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 706, 52 
L. Ed. 904, 14 Ann. Cas. 1164), it is apparent that the right of removal 
in this case depended on the answer to this question : 

"Was tie gênerai grant of jurisdiction found in the earlier part of section 
1 of the a et of March 3, 1887. covering cases where the matter in controversy 
exceeds the jurisdictional ainount, and is between citizens of différent states, 
so llmited by the later part of the same section that such an action as this 
could not be brought at ail in the fédéral courts, unless the land involved 
lay in the district of the résidence of the plaintiff or the défendant?" 

f1] The common-law action of ejectment was classified as mixed 
rather than as either real or personal ; but the actions which are com- 
monly called by that name, when brought under Codes like that of 
Kentucky, are purely actions to recover the property. As is said of 
the Code action in Pomeroy on Code Remédies (3d Ed.) 294 : 

"It far more nearly reseinbles, in ail of its essential features, the ancient 
real actions which vi^ere displaced in use by ejectment. * * * It does not 
bear the slightest resemblanee to the action of ejectment as that was con- 
trived by the old judges and lawyers, and only confusion and misconception 
resuit from applying to it that name." 

While the pétition in this case prays both that plaintiff be adjudged 
thi owner of the described tracts and that it recover damages for the 
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unlawful détention, yet the action to recover the land itself is none the 
less a real action because there is united with it, under the permission 
of the Code, another action which is personal ; and it is enough for the 
présent inquiry if there is disclosed on the record one separable con- 
troversy properly removable to the fédéral courts, since in that case 
it is immaterial that another nonremovable controversy is joined. 
Barney v. Latham, 103 U. S. 205, 210, 26 L. Ed. 514. The distinctive 
character of the action makes it clear that it is a local and not a transi- 
tory action, because that is true even of a common-law éjectaient. 
Northern Indiana Co. v. Michigan Central Co., 56 U. S. (15 How.) 233, 
242, 14 L. Ed. 674. 

[2] Assuming then, as we must, that the présent action is local, not 
transitory, we meet the question whether it is affected by the limitation 
as to résidence found in the latter part of the section, or whether that 
limitation pertains only to transitory actions. The Suprême Court bas 
severa! times said that this clause or its predecessor in the statutes is 
not one pertaining to jurisdiction, but rather to venue or to territorial 
distribution (In re Hohorst, 150 U. S. 653, 660, 14 Sup. Ct. 221, 37 
L. Ed. 1211 ; Sweeney v. Carter Co., 199 U. S. 252, 256, 26 Sup. Ct. 
55, 50 L. Ed. 178) ; and yet, as to those classes of actions to which the 
restriction does pertain, it is hard to see why the failure to distribute 
the action anywhere is not as fatal as would be the failure to grant 
jurisdiction at ail ; so the real inquiry must be whether the limitation 
does pertain to local actions. 

The décision of the Suprême Court in Casey v. Adams, 102 U. S. 
66, 26 L. Ed. 52, goes far towards answering the inquiry ; perhaps it is 
a complète answer. One section of the National Banking Law pro- 
vided that suits against a bank might be brought in any court of the 
United States within the district in which the bank was established 
or in any state court held in the county or city where the bank was lo 
cated. This provision was broad and gênerai, and upon its face ap- 
plied to any and every action, personal or real, local or transitory. It 
differed from the résidence limitation clause of section 1 of the act of 
1887 only in that the prohibition against suits in other territorial divi- 
sions was implied instead of expressed ; yet, under the rule that what- 
ever is not named in such enumeration is excluded, it would seem clear 
enough that a transitory action against such a bank could not hâve been 
brought in any place not spécifiée! in the permission; and the court 
seems to hâve assumed that, if the statute applied at ail to the action 
there involved, the suit must be dismissed. However, the court had no 
difficulty in finding, from the necessity of the case, an exception not 
hinted at in the language of the statute. Chief Justice Waite said (at 
page 67 of 102 U. S. [26 L. Ed. 52]) : 

"This, we think, relates to transitory actions only, and not to such actions 
as are by law local In thelr character. Section 5136 [Comp. St. 1913, § 9QQ1] 
subjects the hanks to suits at law or in equity as fully as natural persons, 
and we see nowhere in the Banking Act any évidence of an intention on the 
part of Congress to exempt hanks from the ordiuary rules of law affecting the 
iocality of actions founded on local things. The distinction between local and 
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transitory actions Is as old as actions themselves, and no one bas ever sup- 
posed that laws, whlch prescribed generally where one should be sued, in- 
cluded such suits as were local in their character, either by statute or the 
cominon law, unless It was expressly so declared. Local actions are in the 
nature of suits in rem, and are to be prosecuted where the thing on which 
tliey are founded is situated. To glve the act of Congress the construction 
now contended for would be In efifect to déclare that a national bank could 
not be sued at ail in a local action where the thlng about which the suit was 
brought was not in the judicial district of the United States, within which 
the bank was located. Such a resuit could never hâve been contemplated by 
Congress." 

If Casey v. Adams may be distinguished because of the less positive 
character of the limitation in the Banking Act as compared with that 
in the act of 1887, it becomes necessary to make further study of the 
latter. 

As matters stood under the Revised Statutes, jurisdiction of cases of 
diverse citizenship was conferred by section 629, and there was no 
référence to the résidence of either party. The distribution of the ju- 
risdiction (that is, the venue of the action) was taken up generally by 
section 739, which said that, except in the cases provided in the preced- 
ing section and in the following three sections, suits must be brought 
in the district whereof the défendant was an inhabitant or was found. 
The preceding section (738) refers to suits "to enforce any légal or 
équitable * * * claim" against property in the district, and pro- 
vides for service by publication. Section 740 refers to suits not of a 
local nature, where différent défendants live in différent districts of the 
same state; section 741, to suits of a local nature, where the défendant 
résides in another district in the same state ; and section 742 to suits of 
a local nature, where the "land or other subject-matter of a fixed char- 
acter lies partly in one district and partly in another" — providing that 
m such case suit may be brought in either district, and process be ex- 
ecuted "as fully as if the said subject-matter were whoUy within the dis- 
trict" in which the suit is brought. 

Considering together thèse sections 629 and 738-742, the arrangement 
is clear and logical. Section 629 conferred jurisdiction. Section 739 
(by itself and by virtue of the référence therein contained to sections 
741 and 742) distributed the cases by one method as to local actions and 
by another method as to other actions ; and sections 738, 740, and 741 
provided methods of service, where the défendant was not found within 
the district. 

The act of 1875, by section 1, revised section 629, and in the midst 
of it inserted the substance of section 739. By section 8 of this act 
there was a revision and re-enactment of section 738. Sections 740, 
741, and 742 were neither re-enacted nor expressly repealed. Whether 
they, and especially section 742, hâve been repealed by implication, was 
a question which the Suprême Court suggested but left undecided. 
Greely v. Lowe, 155 U. S. 58, 15 Sup. Ct. 24, 39 L. Ed. 69; Pétri v. 
Creelman, 199 U. S. 487, 493, 26 Sup. Ct. 133, 50 h. Ed. 281 ; and 
Galveston Co. v. Gonzalez, 151 U. S. 496, 499, 14 Sup. Ct. 401, 38 L. 
Ed. 248. That there was no such repeal, but that the sections, or some 
of them, continued in force, was held by Judge Speer, at the Circuit 
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^East Tennessee R. R. Co. v. Atlanta Ry. Co. [C. Cl 49 Fed. 608), by 
Judge Coxe in Goddard v. Mailler (C. C.) 80 Fed. 422, and by Judge— 
iater Justice — Lurton in Horn v. Père Marquette Ry. Co. (C. C.) 151 
Fed. 626. The reasoning of thèse cases is forceful, and, if they are 
rightly decided, they are persuasive that the jurisdiction over local ac- 
tions continued after 1875 as before. Section 738, as above stated, was 
substantially re-enacted by section 8 of the act of 1875, and by section 
5 of the act of 1887, and has continuously been the law. It has been 
spoken of as if it directly conferred jurisdiction of the cases to which 
it refers. Mellen v. Moline, 131 U. S. 352, 365, 9 Sup. Ct. 781, 33 L. 
Ed. 178; Jellenik v. Huron Co., 177 U. S. 1, 11, 20 Sup. Ct. 559, 44 L. 
Ed. 647; Citizens' Co. v. Illinois Central R. Co., 205 U. S. 46, 59, 27 
Sup. Ct. 425, 51 L. Ed. 703. 

[5] Such références are appropriate to the cases where made, be- 
cause they involved the getting of jurisdiction (i. e., power to proceed) 
by authorized service ; but in the broader sensé of the term "jurisdic- 
tion," it is quite plain that this section 8 only provides a method of ob- 
taining service in those cases of which it assumes the court already has 
gênerai jurisdiction. Greely v. Lowe, 155 U. S. 58, 15 Sup. Ct. 24, 39 
L. Ed. 69; Tug River Coal Co. v. Brigel (C. C. A. 6) 67 Fed. 625, 629, 
14 C. C. A. 577. Its true office in the présent inquiry is not to create 
jurisdiction, but to raise the necessary implication that jurisdiction ex- 
ists by other statutes, and so to détermine the interpetation of those 
other statutes. Taking for illustration a bill to remove a cloud f rom real 
estate — a case clearly within this section — it would be useless to make 
and carefuUy préserve this section for serving process in such a case 
on a défendant who did not live in the district, if no such action could 
be brought in that district ; and the existence of this provision compels 
us to conclude that when section 1 required suit to be brought only in 
the district where the défendant lived, it did not refer to a bill to re- 
move cloud. While this reasoning, as applied since 1887, stops short of 
being conclusive, because section 8 might still hâve occasional applica- 
tion in those instances where the land was situated in the district of 
plaintiff's résidence, and so the suit could be there brought for that 
reason, yet considering the history of the varions sections, and the ex- 
ceptional character of this supposed instance, the argument is strongly 
convincing. It seems hardly necessary to say that section 8 cannot cre- 
ate or imply jurisdiction in a particular district court in cases where 
resort to substituted service is necessary, and fail to hâve the same ef- 
fect in the same case, if by chance the défendant is found in the dis- 
trict. For thèse reasons section 8 alone strongly implies that the gên- 
erai plan of the Revised Statutes is not intended to be disturbed, and 
that after the acts of 1875 and 1887, as before, the fédéral courts had 
full jurisdiction of local actions where the necessary diverse citizen- 
ship existed, and without regard to the résidence of the parties. If 
section 742 continued unrepealed, this inference would seemingly be 
inévitable. 

It must be conceded that some doubt is cast upon this broad implica- 
tion by Ladew v. Tennessee Co., 218 U. S. 357, 31 Sup. Ct. 81, 54 L. 
219 F.— 4 
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Ed. 1069, and Wetmore v. Tennessee Co., 218 U. S, 369, 31 Sup. Ct. 
84, 54 L. Ed. 1073. In the latter case, the plaintiff's land, continuing 
injury to which was alleged, was in the Eastern District of Tennessee 
—the district where the fédéral court was sitting — and the action wa.'; 
of a character often called local. If it was, for the purpose of that case, 
rightfully to be so considered, then we must infer from the decisioii 
that the District Court does not take jurisdiction of a local action, qua 
local, and probably that section 742 was repealed, and that Ilorn v. 
Père Marquette, supra, is, to that extent, overruled. On the other 
hand, such an action was surely transitory under the Tennessee rule 
(Ducktown Co. v. Barnes [Tenu.] 60 S. W. 593), and the fédéral courts 
follow the State rule on this subject (Huntington v. Attrill, 146 U. S. 
657, 669, 13 Sup. Ct, 224, 36 L- Ed. 1123; Peyton v. Desmond [C. C. 
A. 8] 129 Fed. 1, 4, 63 C. C. A. 651). However this may be, we need 
not go to this extent and say that jurisdiction over ail local actions is 
pi-eserv'ed to the local district. It certainly is so continued as to the 
actions described in section 8; and the présent action — at least if we 
omit the separable demand for damages — we deem clearly within the 
description of section 8. It bas so been held even with refei-ence to the 
common-law ejectment action in two well-reasoned cases. Spencer v. 
Kansas City Co. (C. C.) 56 Fed. 741 ; Elk Garden Co. v. Thayer Co. 
(C. C.) 179 Fed. 556. The opinions of the Suprême Court in the Wet- 
more and Ladew Cases, supra, are not to the contrary. It is as hard 
to see how Wetmore's claim for damages to bis land in the district, by 
the distant opération of defendant's smelter, could be thought within 
the description of section 8, as it is difficult to understand wherein the 
présent suit to hâve title adjudicated and to get possession falls short 
of being a suit "to enforce any légal * * * claim to * * * 
real or personal property within the district." We, therefore, must 
conclude that section 8 provides a method of getting service upon the 
défendant in such an action as this, though the défendant does not live 
in the district, and whether or not the plaintifï does, and so necessarily 
implies that the jurisdiction apparently existing because of diverse citi- 
zenship is not eut ofï because neither party lives in the district.^ 

This action was brought before January 1, 1912, when the présent 
Judicial Code went into effect. It is significant that this Code, while 
retaining the language of the latter part of section 1 of the act of 1887 
to the efïect that thèse suits can be brought only in the résidence dis- 
trict of one party or the other, goes back to the arrangement of the Re- 
vised Statutes. This limiting or distributing clause is no longer found 
in subdivision 1 of section 24, but takes its place in section 51, and is a 
complète restoration of section 739 of the Revised Statutes. It is ex- 
pressly said that this résidence limitation shall apply, "except as pro- 
vided in the six succeeding sections," and one of thèse succeeding sec- 
tions (57) is the same as R. S. 738, and section 8 of the act of 1875, 

1 Eeference should be had to the exhaustive discussion by Judge Cochran, 
in the court below, on the motion to remand (C. C.) 191 Fed. 899. See, also, 
eases cited by Judge Sanford, In Western Union Co. v. Loulaville Co. (D. C.) 
201 Fed. 932, 943. 
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and another (55) is the same as R. S. 742. The very enacîir.er'.t of tliis 
Code, so clearing up ail the confusion that had arisen since 1875 on tliis 
point, would be of some force as a législative déclaration of ihc un- 
broken meaning of thèse provisions ; but this déclaration seems very 
clear when we consider also sections 294 and 295 of the Code, and the 
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revisers' notes stating that section 51 "re-enacts existing law." If there 
was any doubt remainiiig about the question which has been discussed, 
it would be removed by the implications which must be drawn from 
thèse sections of the Code. United States v. Freeman, 3 How. 556, 
56^, 11 L. Ed. 724. 

[3] Having concluded that the court acquired jurisdiction, it be- 
comes necessary to détermine whether it properly directed a verdict for 
défendant. This dépends upon the construction and location upon the 
ground of the 12,000-acre grant to Isoni Stamper, made by the state of 
Kentucky in 1848, pursuant to the survey in 1846. According as we 
adopt the contentions of the plaintiff or the défendant, now presented, 
we will include or exclude from the grant the upper half of the course 
of Turkey creek and its watershed on both sides. This will be a tract 
of approximately 2,500 acres. The présent suit involves the title to two 
subtracls out of this 2,500 acres. The trees upon thèse two subtracts 
were, in 1903, sold by the plaintiff, then holding and claiming the same 
title as now, to the Tuggle Land Company ; and to prevent interférence 
with such timber, the Tuggle Tand Company brought, in the court 
below, an action in equity against the défendant, then holding and 
claiming the same title as now. That action reached this court, and its 
opinion is reported in 151 Fed. 450. It was decided that the Isom 
Stamper patent in question did not cover thèse tracts, and the defend- 
ant's title thereto was approved. Obviously, if the parties in the prés- 
ent case were the same as in the Tuggle Case, the question now present- 
ed would be res judicata; but since there is neither identity nor privity 
between the plaintiffs there and hère, the court below rightly considered 
that the controlling principle was one of stare decisis — in other words, 
the court below thought that the former décision of this court amount- 
ed to a construction of the contract or a déclaration of the légal effect of 
the lerms of the grant and their undisputed environment — and so it 
held that, as matter of law, the grant was to be located on the ground 
as the défendant claimed then and now and so as to exclude the land 
in dispute. This brings us necessarily to the terms of the grant; and 
since the previous case was in equity, in which this court heard and de- 
cided facts as well as law, it also is to be considered how much of the 
décision was matter of law, which must (at least presumptively) now 
be followed, and how much was matter of fact, which cannot control 
the action of a jury in a subséquent case between other parties. 

The controversy cannot be well comprehended, except by référence 
to the map reproduced on the preceding page. This discloses three 
théories, or contentions, as to how the terms of the survey should 
be applied upon the ground. As shown by the legend, one line in- 
dicates the proper location according to the theory of défendant, an- 
other according to the theory of plaintiff, and another according to 
the theory of the Tuggle Land Company, plaintiff in the former suit. 
It should be said that ail the controversy in the former suit and in 
this has been with référence to the southern line, and that the true 
locations of the northern and western lines hâve not been and are 
not now involved. The language of the grant is as follows : 

"Beginning ou three chestnuts and chestniit oak near the head of tli."' 
Pigeon fork thence running the dividing ridge between Turkey creek and the 
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Line fork to the Defeated branch thence the dividing rldge between the De- 
feated brandi and ïurkey creek S. 10 W. 68 pôles to a chestnut. S. 10 E, 
98 pôles to a chestnut oak and sarvis S. 68 W. 125 pôles to a stake, thence 
S. 5 E. 100 pôles to a stake, thence S. 68 W. 2,000 pôles to a stake, thence 
S. 40 W. 320 pôles to a stake, thence N. 1,328 pôles to a stake, thence N. 77 
E. 1,900 pôles to a stake, thence S. 33 E. 600 pôles to the beginning." 

The beginning corner is not in dispute. Aside from such compli- 
cations as might corne from the uncertain location of the stake calls, 
difficulties arise from tlie présence of the language "thence running 
the dividing ridge between Turkey creek and the Line fork to the 
Defeated branch, thence the dividing ridge between the Defeated 
branch and Turkey creek." This may refer to two distinct courses, 
fîrst along one ridge and then along another, or it may refer to one 
course along a continuons ridge described in terms of its two parts. 
Under either of thèse views, doubt arises whether this language is 
intended of itself to describe and constitute a boundary or bounda- 
ries, or whether it is only descriptive of the locality upon which the 
other boundaries described by course and distance should be located. 
If the latter, then we see at once that there is no certainty as to when 
the boundary of stated courses and distances leaves the ridge or 
ridges, and is to be located independently of that aid. Manifestly, it 
must leave at some time, but, on the face of the description, there is 
no indication which stake call is the last one located on the ridge. 

If thèse described ridges constitute of themselves two independent 
boundaries, then the description has 11 distinct sides, and is an 11- 
call survey; but if neither of thèse ridges is itself a boundary, and 
they constitute only monuments by the aid of which the stake calls 
are to be located, it is a 9-call survey. 

It was the contention of plaintiff Tuggle, in the former case, that 
the survey had 1 1 sides ; the défendant in that case contended for a 
9-sided figure, as shown on the map. This court decided, under the 
case there presented (and from which the testimony in the présent 
record does not difïer, so far as it affects the point now mentioned), 
that the theory of 1 1 sides was wholly untenable. The court there- 
upon adopted the only alternative theory then suggested, viz., the de- 
fendant's theory that there were nine boundaries, and that they were 
located exactly according to the stated courses and distances. By 
this theory the first two boundaries substantially followed the ridge; 
the third and f ourth followed it approximately ; but the fif th, which 
was a line about six, miles long, departed entirely from the ridge and, 
crossing Turkey creek and leaving out a large part of its valley, led 
oflf into the higher mountains to the west. 

In the, présent case, plaintifï insists upon a third theory of con- 
struction and locatio, which adopts a figure of nine boundaries. 
but makes a différent location. The first and second boundaries are 
located along the top of the ridge, just as donc by défendant; the 
third ând fourth courses, instead of being run "S. 10 W. 125 pôles to 
a stake," and "thence S. 10 E. 100 pôles to a stake," thereby carry- 
ing thèse two stakes partly down the slope of the ridge, are proposed 
to be run south about 45° west about 125 pôles to a distinct bend in 
the ridge, and thence south about 45° east about 160 pôles, thereby 
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kceping the line approximately upon the summit of the ridge, and 
bringing the last-named stake to a point where the ridge maices a 
very sharp, almost right-angled, turn. Instead of then running the 
fiflh boundary, as défendant does, wholly away from the ridges, 
across the valley and up the opposite mountains on its stated course, 
plaintiff proposes to run this course winding along the summit of the 
ridges until it reaches the end of the second ridge, at the point mark- 
ed on the map "Eagle Gap." The first mile of this course, and after 
a southerly bend, then again about three miles, will average not far 
froni 68° west, the stated course. The intermediate and the final 
lialf miles (approximately) swing sharply south, so that the supposed 
terminus, Eagle Gap, would be south about 45° west from its suppos- 
ed starting point, at a distance of about 1,200 pôles in a straight line, 
and about 1,800 pôles along the course. The remaining four bounda- 
ries, plaintifï proposes to run according to the stated courses and dis- 
tances, with only such variations as may be thought proper to com- 
pensate for the changes made in the first five lines and appropriate 
to close the figure. Under any method, starting from Eagle Gap and 
getting to the beginning point, they will inclose ail the land in con- 
troversy.^ 

It is entirely clear to us, even if it had not been formerly decided, 
Ihat those ridges were not intended to be of themselves, boundaries, 
but that they were intended, as said in our former opinion, to serve 
as aids in locating the opening calls of the survey. Natural objects, 
thus collaterally named, are not monuments in the sensé in which 
that term is used with référence to termini, but they hâve no less 
positive effect. It is settled in Kentucky that where a boundary runs 
in a stated compass course, and is also said to be along a river or 
along a ridge, the compass course must yield to the course dcscribed 
by référence to the natural objects, so far as there i? necessary in- 
consistency between the two courses, and following the sinuostties of 
the stream or ridge or running in a straight line as other considéra- 
tions may détermine. Bramblette v. Howard (Ky.) 93 S. VV. 902, 
and cases cited. So much, viz., that the ridges are not boundaries but 
are aids in the nature of monuments, is clear upon the face of the 
grant, when once the court is informed as to the gênerai topography 
of the country. It is equally sure that at this point certaiiity ends 
and ambiguity begins. The ridges are to be used for locating the 
"opening calls." Does that mean the first two, or the first four, or 
the first five? The terms of the grant suggest no answer. If it is 
once conceded, as it is (plaintifï and défendant agrée that the first 
two boundaries were marked on the ground, and the third corner es- 
tablished on or near the summit), that this "aid" applies to more than 
the first course, it cannot be certainly known that the aid should be 
abandoned until it has been exhausted by reaching the end of the 

2 Our statements as tothe courses and distances of the soutliem boundaries, 
when run according to pluintiiï's theory, we hâve estimated by référence to 
the map made by plaintlff's surveyor. They should therefore be taken only 
as statlng what plaintiff s évidence tended to show, and they are not Intended 
to be mathematically accurate. 
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ridges. Whetb.er it should leave the ridges at the end of the second 
course, as défendant contends, or at the end of the fifth course, as 
plaintifï contends, or at the beginning of the fifth course (a construc- 
tion satisfactory to neither), must dépend upon the question of intent — 
what land did the surveyor intend to include within the stated boun- 
daries — when did he intend to leave the ridges? Of course, we do 
not refer to any secret intent, or one not inferable from his chosen 
words when properly interpreted, and it would be more accurate to 
say "What did he intend his language to mean?" Doubtless, where 
the description is clear upon the face of the instrument and is not 
varied by proof of actual and inconsistent location upon the ground, 
it will be 01 no importance that the surveyor intended to include some- 
thing else; but, where the description is fairly capable of being under- 
stood in more than one way, the libéral rule of Kentucky does not pro- 
nounce it void, but ascertains the real intent of the language. It is 
only because intent is, in such cases, the controUing élément that a 
monument controls an inconsistent course or distance, and that the 
actual running on the ground, when proved, controls the described line. 
That such intent is thus, in such cases, the ultimate inquiry, is the clear 
rule in Kentucky. 

In Mercer v. Bâte, 4 J. J. Marsh, 334, 344, the court said : 

"But there Is, in thia respect, a palpnble and essentlal différence betwixt 
an actual and an idéal line, or a niarked and open line. And as In the one 
case Madison might be bounded by the marked Une wheresoever it might be 
(if he made no mlstake), so in the other he must be restricted to the line as 
it appeared to be, and as he believed it was when he called to adjoin it In 
the flrst case, he would hâve a rlght to the marked line, because, being 
visible, he knew where it was, and therefore intended that, as marked, it 
should be his boundary. In the last case, for the very same reason, wheiever 
he supposed the invisible Unes to run, he must be bounded, because be intended 
when he made his survey to be, and therefore was bounded by It" 

In Ralston v. McClurg, 39 Ky. (9 Dana) 338, it was said : 

"And the cardinal object is to ascertain what the surveyor would hâve done 
if he had gone on to complète the work. Beckley v. Bryan, etc. [Ky. Dec. 91 ; 
Preston's Heirs v. Bowman] 2 Blbb, 493. This Is to be ascertained, not by 
vague conjecture, but by rational déductions from his report as compared 
with the existing facts." 

Obviously, such intent will be a question of law for the court, if 
there is no dispute of fact (though such conflict may lie, not in the 
primary facts, but rather in the inferenial facts to be deduced there- 
from (Watkins v. King [C. C. A. 4] 118 Fed. 524, 534, 55 C. C. A. 
290; Kentucky v. Hamilton [C. C. A. 61 63 Fed. 93, 97, 11 C. C. A. 
42; International Co. v. Stadler [C. C. A. 6] 212 Fed. 378, 382, 129 
C. C. A. 54) ; otherwise, the intent will be a question of fact 

On behalf of plaintifif, it is said that the boundaries can be made to 
follow the ridges to Eagle Gap without any greater variations from 
stated courses and distances, shape of plat or acreage, than was very 
common at that tinie in that locality ; that the naming of the two ridges 
shows that it could not hâve been intended to leave the ridges before 
the second one was reached at ail; that the sixth course, and the re- 
sulting curioîis form of that part of the plat figure, can be explained 
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upon plaintiff's theory, but are otherwise unintelligible ; that Stamper 
intended to take in ail of this Turkey creek watershed, and supposed 
he had ; that he conveyed various portions by deeds, using the summit 
of the ridge as a southern boundary, and that his grantees occupied 
thereunder ; that it was generally understood in the community that 
this was his land, and that such understanding (at least as to most of 
the land) was never disputed until 1903, when some one made the loca- 
tions under which défendant mainly daims ; and so on. Défendant ei- 
ther disputes thèse claims or, to destroy their force, offers something 
else in explanation or rebuttal. Without balancing the force of thèse 
things, or deciding which ones are or are not legally pertinent, we 
think they leave the ultimate fact not clear enough to be decided by 
the court, as matter of law ; they make an issue peculiarly appropriate 
for décision by a local jury. 

In addition to thèse considérations, most, if not ail, of which were 
urged in the former case, but in the différent light caused by the différ- 
ent theory then under discussion, the présent case présents some entire- 
ly new testimony which is claimed to show that the third, fourth, 
and fifth courses, as well as the first two, were actually marked on the 
ground, and are evidenced even yet by a certain line of blazed trees 
running the summit of the ridge, ail the way to Eagle Gap. Défendant 
meets this by claiming that, so far as such blazed trees exist, they were 
marked at a much later period and in connection with the making of 
other surveys. It is, of course, conceded that if, in fact, this line was 
so run and marked by or under direction of the surveyor and at the 
time of the survey, plaintiff is right in its theory. The évidence offer- 
ed for plaintiff on this issue is by no means absolutely convincing. If 
we were trying the fact, we might or might not think it at ail persua- 
sive ; about that, we express no opinion ; we are satisfied that it so far 
tended to establish plaintiff's claim that the court could not withdraw 
that issue from the jury; and we think it foUows, for both reasons 
stated, that the issue of what lines the surveyor actually intended to 
describe as his southern boundary by the language he used should hâve 
been submitted to the jury. 

[4] The previous décision of this court did not prevent this resuit. 
This is for two reasons : First, because the court was then deciding in 
part an issue of fact, and on the présent trial there is additional, perti- 
nent évidence which must be considered; and, second, because the 
theory of construction now urged by plaintiff was not presented to, or 
considered by, the court in the former opinion. True, the facts were 
there which would hâve raised the theory, if any one had thought of it ; 
but in applying the rule of stare decisis, as distinguished from res judi- 
cata, the subséquent court is bound only in thèse matters of law which 
the prior court did in fact consider and décide. It is not bound by 
any implied holdings dépendent on légal questions which lurked in the 
record but were not observed. New v. Oklahoma, 195 U. S. 252, 256, 
25 Sup. Ct. 68, 49 L. Ed. 182. What we intend to hold regarding the 
présent effect of the former décision is this : We consider it to décide, 
as matter of law, that the language of the survey, read in connection 
with the facts then and now undisputed, did not call for a survey of 
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1 1 sides, but for one of 9, and that the ridges were to serve as aids in 
locating the course and distance calls. To this extent, it is both enti- 
tled to be foUowed under the rule of stare decisis, and its rightfulness 
is confirmed by the further study the question has now had. Se far as 
it can be thought by implication to hâve declared, as matter of law, that 
defendant's theory of construction and application was right, this déc- 
laration must be treated like any other ruling or assumption of law, 
made when the parties were silent regarding what later turns out to be 
a controlling considération, and which therefore practically was taken 
for granted and by tacit consent, and must yield to a later conclusion 
to be made in a case between other parties and after actual study of 
the conflicting arguments, So far as it is a conclusion of fact based 
upon disputable inferences f rom the évidence, it pertains to what is, in 
the présent case, a question for the jury, and it is immaterial whether 
we think it rightly decided. 

We are not required to say what the situation would be if such an 
implied holding or déclaration of a matter of law had become a rule of 
property. No title or right acquired on the faith of the former décision 
is hère involved. 

It results that the judgment must be reversed, with costs, and the 
case remanded for a new trial. Some questions of admissibility and 
force of évidence are presented upon other assignments of error, but 
they will not arise again under the same surroundings as on the first 
trial, and they cannot, with advantage, be now considered. 
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In re J. SAPINSKY & SON. 

(Circuit Court of Appeals, Sixth Circuit. December 18, 1914.) 

No. 2520. 

1. Bankruptct iS=>455 — Claims — Lien — Allowance — Review — Appeal. 

Where a decree In bankruptcy rejected a landlord's clalm for rent to 
accrue for ttie unexpired term of the lease, but allowed a lien covering 
a portion of the rent, it was reviewable by appeal. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dig. § 916; Dec. 
Dig. <S=»455. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Bankruptcy <@=>191 — Claims — Lien— Rent to Accrue. 

Ky. St. § 2317, confers on a landlord a superior lien on the Personal 
property of the tenant after possession is taken, but for not more than 
one year's rent due or to become due, nor for any rent which has been 
due for more than 120 days, etc. Bankr. Act July 1, 1898, c. 541, § 57d, 
30 Stat. 560 (Comp. St. 1913, § 9641), déclares that liens given or accepted 
in good faith, and not in contemplation of or in fraud of the act, and 
for a présent considération, which hâve been recorded according to law, 
when record is necessary, shall to the extent of such présent considéra- 
tion not be affected by the act. Section 63a (1), provides that debts of a 
bankrupt may be proved and allowed against his estate, and which are 
a fixed liability, etc. HeH, that section 57d embraced a lien to secure 

^zsFar other cases see sarae toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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rent to accrue during a limited perlod after bankruptcy, andwas not re- 
stricted by section G3a (1), so that a bankrupt's lessor was entitled to en- 
force against the bankrupt's assets a lien for one year's rent to accrue 
under ttie lease from the date of bankruptcy, less rent paid by the trus- 
tée durlng sucli term, and such furtlier sums, if any, as may hâve been 
received from other sources durlng the term and operative to reduce the 
loss. 

TEd. Note.— For other cases, see Bankruptcy, Cent. DIg. §§ 286, 287, 290, 
351 ; Dec. Dlg. <®=»191.] 

3. Bankkuptcy ®=>334 — Claims — Foemal Proof. 

Formai proof of clalms, required by Bankruptcy Act for the most part. 
If not entirely, bas référence to unsecured clalms, and has no application 
to the right of a secured credltor to enforce his lien. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 501-507; 
Dec. Dig. ©=>334.] 

4. BANKRtrPTCT iS=>278 — Ceexiitoes' Kights — Riqhts of Tbustek. 

Croditors' rights which are enforceable under state statutes accrue to a 
trustée in bankruptcy, though not avallable to hlm under the Bankruptcy 
Act 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. §§ 418, 427; 
Dec. Dlg. <S=3278.] 

5. Bankbupiot iS=»342 — Sectjeed Claims — Allowance — Annulment. 

Where It is seasonably dlscovered that a secured claim, which has been 
partlally allowed to enable a holder to partlcipate in credltors' meetings, 
etc., is in fact fuUy secured, order of partial allowance may be annuUed, 
or the partial allowance reduced, if it appears that the claim was al- 
lowed for too great an amount. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 525, 529 ; 
Dec. Dlg. ®=>342.] 

6. Bankruptcy ®=>210 — Claims — Lien — Enfoeoement. 

Bankruptcy courts bave power to adjust and ultimately allow and en- 
force liens orlgiuating prier to bankruptcy and presented witbiu the 
provlng perlod, according to their merits and at any time before, but 
not after, the estate Is closed. 

[Ed. Note.-— For other cases, see Bankruptcy, Cent Dig. §§ 321-323; 
Dec. Dig. <3=5210.] 

7. Bankruptcy <©=3l91 — Ci^aims — Landloed's Lien — Sale or Pboperty. 

Where a landlord had a statutory lien on the Personal property of the 
tenant on the rented promises for one year's rent to accrue, the land- 
lord's right extended to the proceeds of a sale of such property by the 
banlirupt tenant's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 286, 287, 
290, 351; Dec. Dig. ©==191.] 

Appeal from the District Court of the United States for the West- 
ern District of Kentucky ; Walter Evans, Judge. 

In the matter of bankruptcy proceedings of J. Sapinsky & Son. 
From a decree reversing an order canceHng a lease of the Fidehty 
Trust Company, as executor of the will of John D. Taggart, deceased, 
and certain individuals, to the bankrupt, and disallowing in whole a 
claim of the lessors against the bankrupts for rent to accrue during 
the remainder of the term, and for a lien on the bankrupt's personalty 
located on the leased premises to secure rent to accrue under the 
lease for the year following the filing of the bankruptcy pétition, R, 
H. Courtney, as trustée of the bankrupts, appeals. Modified. 

©ïjaFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digesta & ludezos 
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D. A. Sachs, Jr., of Eminence, Ky., for appellant. 
A. G. Moseley, of St. Louis, Mo., and C. C. Smith, of Louisville, 
Ky., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. This is an appeal from a decree 
of the court below reversing one order, and in part afiîrming and in 
part reversing a second order, theretofore made by a référée in bank- 
ruptcy. The first order canceled a lease of the FideUty Trust Com- 
pany (as executor and trustée under the will of John D. Taggart),and 
certain individuals to the bankrupt, Julius Sapinsky, but the lease seems 
to hâve been in fact taken over and hekl by the bankrupt fîrm, J. 
Sapinsky & Son ; and the second disallowed in whole a claim of the 
lessors against the estate of the bankrupts for rent to accrue during 
the remainder of the term of the lease, and for a lien upon the per- 
sonalty of the bankrupts, located on the leased premises, to secure 
payment of the rent ($15,000) to accrue under the lease during the 
year following the date of filing the pétition in bankruptcy, viz., April 
8, 1912. 

[1] The court reversed the first order, and affirmed the second, 
except as to the lien sought, but allowed the lien only for $13,250, 
which was the balance of rent that was to accrue in the current year, 
after crediting rent theretofore paid by the trustée to June 1, 1913, 
and directed the trustée to pay the sum named to the lessors out of 
the funds of the bankrupts' estate. The appeal is prosecuted by the 
trustée in bankruptcy, and was prayed for and allowed on the date 
of the decree; and since the decree rejects a claim, and allows a lien 
covering a portion of the rent, we think the case is properly hère. 

The lease, bearing date February 24, 1912, was for a term of 10 
years from November 1, 1912, of certain improved real estate situated 
on Fourth street in Louisville, Ky., and the rent reserved was $12,000 
a year, but for reasons not important hère was subsequently increased 
to $15,000, payable in installments of $1,250 at the end of each month. 
The pétition in bankruptcy was filed against J. Sapinsky & Son, a 
partnership composed of Jacob Sapinsky and Julius Sapinsky, and the 
firm and each of the members were adjudicated bankrupts, on April 
8, 1913. The firm had been engaged in the clothing business, and, 
under orders of sale entered by the référée, the goods and effects of 
the firm within the leased permises were sold, and the purchaser was 
given until May 31st to remove them. May 30th, it appearing that 
no bid could be obtained for the leasehold interest, a further order 
was made by the référée, canceling the lease as of June Ist, and di- 
recting the trustée prior to that date to surrender the lease and the 
realty covered by it to the lessors. 

The claim first filed by the lessors was in the usual form, stating, 
in material part: 

That the bankrupt partnership was "justly and truly Indebted" to the 
déponents "for a sum of money representing the rents to become due according 
to the tenus" of the lease ; "that the total amount of said Indebtedness is one 
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hundred aBd forty-one tliousand two tiundred and flfty ($141,250) dollars, rep- 
resenting rent that Is to accrue between June 1, 1913, and November 1, 1922, at 
a monthly rental of twelve hundred and flfty ($1,250) dollars a month ; * * • 
that the only security held by déponents is a landlord's lien on the property of 
the sald bankrupt that was on the promises let in said lease, said lien being 
given by the statute law of the state of Kentucky, which statute gives a lien 
for rent to accrue or to become due for one year, thereby glving thèse déponents 
a lien foif fifteen thousand ($15,000) dollars ; that thèse déponents are entitled 
to a priority of payment ont of the assets of this bankrupt in the hands of 
the trustée, to the extent of fifteen thousand ($15,000) dollars, by virtue of 
said lien; that they are entitled to a claim for the balance." 

Subsequently, in July, 1913, the lessors filed an amended proof of 
claim, with a stipulation showing that at the time of the adjudication 
there was on the leased premises personal property belonging to the 
bankrupts of "far greater value" than $15,000; that the trustée had 
taken possession of such personalty and sold it for more than the sum 
last stated; and repeating the claim that déponents were "entitled to 
a priority of payment out of the assets of this bankrupt in the hands 
of the trustée to the extent of fifteen thousand ($15,000) dollars by 
virtue of said lien." 

[2] The orders of the référée were based on the theory that the 
adjudication in bankruptcy terminated the relation of landlord and 
tenant, foUowing the rule laid down in Re Tefferson (D. C.) 93 Fed. 
948, and Re Hays, Poster & Ward Co. (D. C.) 117 Fed. 879. Judge 
Evans, having rendered the décisions in those cases, explained and 
modified them in his opinion in the présent case. In reversing the 
order canceling the lease, and affirming the other order so far as it re- 
jected the claim for rent, the court followed the décisions in Re Roth & 
Appel, 181 Fed. 667, 104 C. C. A. 649, 31 L. R. A. (N. S.) 270 (C. 
C. A. 2d Cir.), and Watson v. Merrill, 136 Fed. 359, 69 C. C. A. 185, 
69 L. R. A. 719 (C. C. A. 8th Cir.). The lien claimed and allowed 
was given by statute of Kentucky, which in terms provides that a 
landlord shall hâve a "superior lien" on the "personal property of 
the tenant, or undertenant, owned by him, after possession is taken 
under the lease." The lien extends to the personal property located 
on the leased premises, but "shall not be for more than one year's 
rent due or to become due, nor for any rent which bas been due for 
more than one hundred and twenty days." The particular sections 
of the statute relied on are part of the chapter entitled "Rent — How 
Recovered" (Carroll Ky. Stat., Ed. 1909), and appear in the margin.^ 
It is conceded that at the time the pétition in bankruptcy was filed 
there was personalty of the bankrupts, located on the leased premises, 
worth much more than the rent to accrue within the ensuing year, 
and that this has be.en converted into money which is in the hands 

1 "Sec. 2317. A landlord shall hâve a superior lien on the produce of the 
farm or premises rented, on the fixtures, on the household furniture, and other 
Personal property of the tenant, or undertenant, owned by him, after posses- 
sion is taken under the lease ; but such lien shall not be for more than one 
year's rent due or to become due. nor for any rent which has been due for 
more than one hundred and twenty days. And if any such property be re- 
moved openly from the the leased premises, and without fraudulent intent, 
and not returned, the landlord shall hâve a superior lien on the property so 
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of the trustée. In Meyef Bros.' Assignée v. Gaertner, 106 Ky. 481, 
489, 50 S. W. 971 (45 h. R. A. 513), the Court of Appeals of Ken- 
tucky, having under considération a question of future rents and 
sections 2305, 2307, 2314, 2316, and 2317, concerning the statutory 
lien mentioned, in connection with another statute of that state mod- 
ifying the rule of the common law touching the construction of 
statutes, said : 

"Construing the sections above quoted under thls rule, with a view to pro- 
mote thejr objeet, we thlnk It clear that they give the landlord a superior 
lien, for not exceeding one year's rent, due or to become due, on ail the prop- 
erty of the tenant, subtenant, or assignée on the premlses, subject to exécu- 
tion. * * * " 

And at the time the présent bankruptcy law was enacted, it had 
been settled by the same court that the lien was enforceable in the 
courts of Kentucky having jurisdiction of insolvency proceedings un- 
der the State laws, and also that no steps need be taïcen to perfect the 
lien. Loth & Haas v. Carty, 85 Ky. 591, 595, 4 S. W. 314. True, 
this latter case had référence to past due rent ; but it is not perceived 
why the rule of informality touching enforcement of the lien should 
not apply to rent to accrue in the future. See, also, Slack & Perkins 
V. Koon & Perry, 39 S. W. 26, 18 Ky. Law Rep. 1103, 1104. Our 
attention has not been called to any décision in Kentucky which pur- 
ports to change or modify thèse décisions. 

We next corne to the question whether this statutory hen is entitled 
to récognition in a bankruptcy court. Section 67d of the Bankruptcy 
Act provides: 

"Liens given or accepted in good faith and not in contemplation of or in 
fraud upon this act, and for a présent considération, which hâve been re- 
corded accordlng to law, if record thereof was necessary in order to Impart 
notice, shall [to the extent of such présent considération only], not be affected 
by this act." 

Applying the provisions of this section to the case in hand, it hardly 
need be said that a lien created by statute must be treated as having 
been given in good faith and independently of the Bankruptcy Act; 
indeed, it is not claimed that this lien was not given and accepted in 
good faith, nor that it was given and accepted in contemplation of or 
in fraud of the Bankruptcy Act. Whether the lease was recorded, or 
not, does not appear in the évidence; it is to be presumed that, if 
counsel on either side regarded the record of the lease as necessary 
under the recording act of Kentucky (Carroll Ky. Stat. [Ed. 1909] 
§ 494), to validate the statutory lien, the fact of whether the lease was 
recorded or not would hâve been shown ; no assignment of error upon 

removed for fifteen days from the date of its removal, and may enforce his 
lien against the property wherever found." 

"See. 2314. If, after the commencement of any tenancy, a lien be created 
on the property upon the leased premlses llable for rent, the party making or 
aequiring such lien may remove the property from the premlses upon the 
folio wing terms, and not otherwlse: that is, by paying to the person entitled 
to the rent so much as Is in arrear, and securing to him so much as is to 
become due ; what is so paid and secured not being more altogether than a 
year's rent." 
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the subject is presented ; and we shall, at least for the purposes of 
this décision, assume that the lease was recorded. If anything more 
than the lease itself were needed in the instant case to show that a 
présent considération was given and accepted in respect of the lien 
so created, it might be found in the fact that the lessors made costly 
improvements upon the leased building for the use and benefit of the 
bankrupts. 

It would seem to foUow that section 67d, standing alone, is broad 
enough fairly to embrace a statutory lien like the one under consid- 
ération. It is not questioned that this would be true as respects rent 
accrued and unpaid at the time of filing a pétition in bankruptcy; 
but the lien is strenuously resisted as to rent accruing thereafter. 
Apart from this contention, which is considered later, the very safe- 
guards which section 67d sets up against fraudulent liens indicatea 
purpose to include ail classes of liens that are given and accepted in 
good faith. It must be remembered that the présent lien is in terms 
imposed upon tangible property ; and while it may be said that the lien 
is imperfect and inchoate unless and until default in rent occurs, still 
this fact alone is not sufficient to defeat the maturing of the lien upon 
the happening of the event. In re Bennett, 153 Fed. 673, 677, 82 
C. C. A. 531 (C. C. A. 6th Cir.) and citations; In re Southern Hard- 
ware 8z Supply Co. (D. C.) 210 Fed. 381, 382. 

That section 67d embraces a lien to secure rent to accrue during 
a limited time after bankruptcy, which is enforceable in a court of 
bankruptcy, has been held in respect of a lien created by a statute of 
Texas, in a well-considered décision of Judge Pardee, in which Judges 
McCormick and Shelby concurred. Martin v. Orgain, 174 Fed. 772, 
778, 98 C. C. A. 246 (C. C. A. 5th Cir.). That court reached a like 
conclusion in affirming a décision of Judge Poster, where a decree 
enforciisg a similar lien created by a statute of Louisiana was in- 
volved (In re Meyer & Bleuler [D. C] 195 Fed. 653, 654, affirmed 
in Denechaud v. Tulane Educational Fund, 200 Fed. 1022, 118 C. C. 
A. 665 [C. C. A. 5th Cir.]); and this rule still prevails in that circuit 
(In re Gallacher Coal Co. [D. C] 205 Fed. 183, 187; In re Varley 
& Bauman Clothing Co. [D. C.] 188 Fed. 761; In re Scruggs [D. 
C] 205 Fed. 673, 676, involving a like lien given by a statute of Ala- 
bama ; In re Southern Hardware & Supply Ce, 210 Fed. 381, 382, 
and citations). 

The ultimate contention is, notwithstanding thèse décisions, that 67d 
is so restricted by 63a (1) as to forbid enforcement of the lien in a 
bankruptcy court; and it must be conceded that as respects future 
rent the question is attended with difficulties. The argument is that, 
under the Bankruptcy Act, provability of a claim for rent to accrue 
after bankruptcy is the test of the right to enforce the statutory lien, 
and that a claim for rent so to accrue is not provable under section 
63a (1). Counsel rely upon Watson v. Merrill and In re Roth & Ap- 
pel, supra, and similar décisions, which are bottomed on the idea that 
a claim for rent to accrue is not a debt; that is, it was not "a fixed 
liability * * * absolutely owing at the time of the filing of the 
pétition" in bankruptcy, within the meaning of 63a (1). It is to be 
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observed, however, that no question of lien was involved in those 
décisions. And at the tiearing below of the instant case the appellee 
abandoned its claim for ail rents accruing after the filing of tlie péti- 
tion în bankruptcy, except the portion to accrue within the ensuing 
year. Although at the hearing in this court the appellee sought to 
withdraw this act of abandonment, no steps were ever taken by the 
appellee, and of course no assignment of error is presented by the 
appellant, to bring before this court any question touching the rejec- 
tion below of the claim made for such rent. We are therefore not 
called on to pass upon that question ; but, if for the sake of the ques- 
tion it were conceded that a claim simply and solely for such rent is 
not pEOvable, it would not necessarily follow that actual loss of rent 
accruing within a limited time, as hère, might not be redressed under 
the statutory lien. 

[3] The formai proof of claims required by the Bankruptcy Act 
has référence for the most part, if not entirely, to unsecured claims. 
Where questions arise as to the rights of creditors to do certain things, 
say to unité in an involuntary pétition in bankruptcy, or to partici- 
pate in creditors' meetings (as, for example, in selecting a trustée 
or in authorizing a trustée to object to a bankrupt's discharge), or to 
accept a composition or to share in dividends, the right of a creditor 
f ormally to prove his claim in whole or in part becomes important ; 
but where admittedly a claim is fully secured by a lien upon property 
of the bankrupt, such proof is not necessary to the enforcement of the 
lien (Ward v. First Nat. Bank of fronton, 202 Fed. 609, 612, 120 
C. C. A. 655 [C. C. A. 6th Cir.] ; In re Goldsmith [D. C] 118 Fed. 
763, 766, 767; 2 Loveland on Bankruptcy [4th Ed.] pp. 1101, 1103); 
and this was so under the Bankruptcy Act of 1867 (Act March 2, 
1867, c. 176, 14 Stat. 517). See Yeatman v. Savings Institution, 95 
U. S. '764, 767, 24 L. Ed. 589. True, the claims involved in those 
cases were founded on promissory notes, and the questions were not 
whether the notes were provable as debts, but whether prior formai 
proofs were essential to the enforcement of the liens ; and the pur- 
pose of alluding to the rule laid down in those décisions is to show 
that in seeking the real test of the merits of the instant case too much 
stress should not be laid on either the form prescribed or the neces- 
sity for proving unsecured claims. The lien we are dealing with 
is in its essence a security ; it was under the statute plainly applicable 
to spécifie personal property at the date of filing the pétition in bank- 
ruptcy and also to rent in terms to accrue within one year thereafter. 
If a State insolvency proceeding had been commenced on that date 
(and no proceeding in bankruptcy had followed), nothing in the Bank- 
ruptcy Act would hâve prevented the landlord from enforcing this 
lien in the state court against the tenant's personalty, then on the 
leased premises, in satisfaction of the very rental now in dispute. 
Randolph v. Scruggs, 190 U. S. 533, 537, 23 Sup. Ct. 710, 47 L. Ed. 
1165. Can it be then that in conséquence of the bankruptcy proceed- 
ing this rule of state policy was suspended by any fédéral policy? 
If so, the intent to suspend must be fairly deducible from the Bank- 
ruptcy Act. 
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[4] It has frequently been decided that creditors' rights, which are 
enforceable under state statutes, accrue to a trustée in bankruptcy, al- 
though such rights are not available to him under the limitations of the 
Bankruptcy Act (section 70e — Stellwagen v. Clum, decided by this 
court November 4, 1914, 218 Fed. 730, 134 C. C. A. 408, and citations ; 
section 67f— In re Martin, 193 Fed. 841, 848, 113 C. C. A. 627, and 
citations following [C. C. À. 6th Cir.] ; see, further, as to 67f, Fallows, 
Trustée, v. Continental & Commercial Trust & Savings Bank, decided 
by the Suprême Court November 30, 1914, 235 U. S. 300. 35 Sup. Ct. 

29, 59 L. Ed. ; sections 70a and 70e— In re Martin, 201 Fed. 31, 

at page 38, tit "Rehearing," 119 C. C. A. 363 [C. C. A. 6th Cir.]); 
and it is a familiar rule that section 64b (5) recognizes and accords pri- 
ority to a variety of claims, such as those of materialmen, mechanics, 
and laborers, pursuant to state statutes (In re Bennett, 153 Fed. at 
pages 674 to 676, 82 C. C. A. 531 ; In re Tones [D. C] 151 Fed. 108, 
111 ; In re Worcester County, 102 Fed. 808, 815, 816, 42 C. C. A. 637 
[C. C. A. Ist Cir.] ; In re Mercer. 171 Fed. 81, 96 C. C. A. 185; In 
re New Galt House Co. [D. C] 199 Fed. 533 ; In re Southern Co. [D. 
C] 180 Fed. 838; In re Chaudron & Peyton [D. C] 180 Fed. 841). 
The reciprocal rights and advantages thus recognized as existing under 
the applicable state and fédéral législation disclose an intent in the 
Bankruptcy Act to employ, as also to give effect to, pertinent state lég- 
islation, wherever it serves, on the one hand, to secure to the gênerai 
creditors an equal distribution of the bankrupt's property, and, on the 
other, to protect, in addition to priorities existing under state laws, ail 
liens created or given and accepted for a présent considération and in 
good faith before bankruptcy. And in considering this législative in- 
tent it is to be remembered, as respects the présent bankruptcy, that ap- 
pellee is seeking to enforce a pre-existing lien, and not to hâve a lien 
created (Metcalf Bros. v. Barker, 187 U. S. 165, 174, 23 Sup. Ct. 67, 47 
L. Ed. 122 ; In re HuxoU, 193 Fed. 851, 855, 856, 113 C. C. A. 637 [C. 
C. A. 6th Cir.]); and this is a distinguishing feature between the in- 
stant case and the cases of In re Martin, before cited, 193 Fed. at page 
846, 113 C. C. A. 627, and 201 Fed. at page 38, 119 C. C. A. 363. 

Furthermore, in Martin v. Orgain, supra, it was not found neces- 
sary definitely to décide that the claim for rent to accrue after bank- 
ruptcy was either required to be proved or that it might not be proved 
under sections there mentioned; but it was decided that a number of 
the sections, so pointed out, should be construed in connection with sec- 
tion 67 (relating to liens) and to the eftect that a state statutory lien 
accepted in good faith should be allowed and given priority; Judge 
Pardee saying (174 Fed. 778, 779, 98 C. C. A. 252, 253): 

"If a contract and a statut© can fix a liability, it must be conceded that 
it was flxed In this case. Without eonceding that appellant's claim ia re- 
quired to be proved under section 63, or that it may not be provable under 
clause 1 or 4 of that section as a âxed liability founded upon an express 
contract evidenced by an instrument in writing and absolutely owing at 
date of flling pétition, we are of opinion that section 63 relates principally to 
unsecured debts, and that ail creditors who wish to participate in creditors' 
meetings and dividends must bring their cases under some one of the heads 
therein specified, but that in relation to claimed liens, such as hère presented, 
section 57, Proof and Allowance of Claims, section 63, Debts Which may be 
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ProTed, section 64, Debts Whlch Hâve Prlority, and section 67, Liens, sliould 
be construed together and to the effect that a lien under a state law giveu in 
good faith, not impalred or affected by the bankruptcy law, should be al- 
lowed and given its légal prlority." 

In Re Caloris Mfg. Co. (D. C.) 179 Fed. 722, 723, under a covenant 
of a lease in substance permitting the landlord, upon condition broken, 
to relet the premises for the whole or any part of the remainder of the 
term, and obligating the first tenant to pay the landlord each month the 
différence between the amount of rent originally reserved and the 
amount of rent collected and received by him monthly from the second 
tenant during the residue of the term, Judge McPherson, in passing 
upon a daim of the landlord embracing rent to accrue after bankruptcy 
of the tenant, held : 

"Even although the landlord's clalm * * • was not a flxed liability" 
under 63a (1) "when the pétition [In bankruptcy] was flled, It was llquidated 
within the year, and thus became provable, as a claim founded upon a 
contract express or implied under section 63a (4)." 

The case of In re Keith-Gara Co. (D. C.) 203 Fed. 585, involved a 
landlord's claim for rent to accrue after bankruptcy of the tenant — cer- 
tainly in the sensé that the rent was not earned and in material part 
might never be. The lease provided, among other things, that in the 
event of the lessee becoming bankrupt the whole rent for any unex- 
pired portion of the term should "at once become due and payable as 
if by the terms of this lease it were payable in advance. * * * " 
The claim of the landlord was based on this covenant, and also on the 
statute of Pennsylvania which in effect provides that goods and chat- 
tels of the lessee upon the leased premises shall be liable for payment 
of not to exceed one year's rent. 1 Brightly's Purdon's Dig. Laws of 
Fa., p. 752. Judge McPherson, after referring to décisions of the 
Suprême Court of Pennsylvania upholding the state statute, and con- 
sidering quite a number of fédéral décisions showing the contrariety of 
opinion on the subject, sustained the claim of the landlord, saying (203 
Fed. 587) : 

"In our opinion, however, the Bankruptcy Act is not only not in conflict with 
the law of Pennsylvania on this point, but is in harmony therewith. Section 
64b (5) provides that among the debts to hâve "priority shall be * * * (5) 
debts owing to any person who, by the laws of the state or the United States, 
is entitled to prlority.' If, then, the landlord's clalm now in dispute is a 
'debt owing to any person,* the question must be answered in the landlord's 
favor. Now, a 'debt' is deflned by the act to mean 'any debt, demand, or 
claim provable in bankruptcy'; and the question, therefore, may be stated 
in this form: Is the foregolng clalm to prlority provable in bankruptcy? At 
this point the décisions diverge and cannot be reconciled. Some courts hold 
that a landlord's clalm under such a provision In the lease Is essentially 
contingent, and therefore is incapable of proof. * » * Whlle other courts 
permit the claim to be proved, holding that section 63a (4) Is broad enough to 
cover it. * * * In this circuit, as I think, the latter opinion has been 
more frequently followed, although dissatisfaction is apparent now and 
then. * * * Of course, if a landlord retakes possession of the property, 
his right to daim prlority can no longer be enforced. * * • In the prés- 
ent case, therefore, foUowlng what I understand to be the prevailing current 
of doeision, I hold that when the adjudication was entered the landlord had a 
valid provable claim for the remaining portion of the term, that he dld not 
destroy or impair his claim by resuming possession of the premises, and that 
219 F.— 5 
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under the Pennsylvania law he is entitled to prlority of payment for the 
period referred to." 

In both of thèse cases reliance was placed upon Judge Acheson's 
analysis of 63a in Moch v. Market St. Nat. Bank, 107 Fed. 897, 898, 
47 C. C. A. 49, 50 (C. C. A. 3d Cir.), where the question was whether the 
liability of a bankrupt indorser of commercial paper, whose liability 
had not become absolute until af ter bankruptcy, might be proved against 
his estate after the liability had become fixed, and within the time lim- 
ited for proving claims : 

"If it caD be afflrmed tbat such an unmatured liability is not a 'debt,' iu a 
technlcal sensé, certainly it is a 'demand' or 'claim,' and cornes, It seems to 
us, witliin the scope of the fourth subdivision of section 83 of the act. « * * 
We are unable to agrée to the proposition that subdivision 1 qualifies, and 
Is to be carried down and read into, subdivision 4. On the face of the act 
they are distinct. Moreover, reasonable effect can be given to both by treat- 
ing them as separate and independent clauses. * • * " 

[5] In addition to this construction of 63a, the intent to adapt the 
Bankruptcy Act to the conditions of insolvent estâtes and the circum- 
stances attending their settlement may be further seen in 57e and 
57k, which in effect permit tentative allowances of both secured and 
unsecured claims. It cannot be doubted, for instance, that if it were 
seasonably discovered that a secured claim which had been partially 
allowed to enable the holder to participate in creditors' meetings was 
in truth fully secured, the order of partial allowance could be annulled ; 
and this would hold true if the partial allowance should require réduc- 
tion instead of annulment. In re Ashland Steel Co., 168 Fed. 679, 681, 
94 C.^C. A. 165 (C. C. A. 6th Cir.); In re Cathcart, 1 Loveland Bankr. 
p. 705, note. 

[6] It would seem clear enough then that the bankruptcy courts are 
invested with power to adjust and ultimately to allow and enforce 
liens, originating prior to bankruptcy and presented within the proving 
period, according to their merits and at any time before but not after 
the estâtes hâve been closed. 

We are therefore unable to discern any sufficient reason why — as 
respects a subsisting lease, with its premises and improvements intact — 
a statutory lien like the one in question should not be enforced at least 
to the extent that the landlord sustains loss of rent within the year next 
succeeding the date of filing the pétition in bankruptcy, wherever, as 
hère, the rent has been paid until that time. This limitation in time 
is necessitated alike by the period fixed for the duration of the lien 
sought to be enforced and the settled rule that the title of the trustée 
to the property of the bankrupt relates to he time of filing the pétition 
in bankruptcy ; and the limitation to actual loss of rent is due (a) to the 
fact that the lien is simply a security, (b) to the possible destruction of 
the improvements vi'ithin the life of the lien, in which event the rent 
reserved was by the lease to be suspended until restoration, and (c) to 
the fact that the lessors were entitled under the lease to re-enter for 
condition broken, such as default in payment of rent. We are not un- 
mindful of the contingent character of the liability so created by the 
lease ; but this liability would, through mère lapse of time, be rendered 
certain in amount, within the proving period fixed by 57n of the Bank- 
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ruptcy Act, not to speak of the time required to close the estate. Thus, 
the rate of rent would be fixed by référence to the lease, while recovery 
would be limited to the loss of rent in fact sustained within the year. 
This is the character of secured claim, a claim f ully secured, that is hère 
involved ; and while the supremacy of a fédéral statute is of course con- 
ceded, we cannot believe that it was the intention of Congress, through 
the Bankruptcy Act, to destroy a state lien of this character or the obli- 
gation it was intended tb secure. 

We should add that section 2314 of the state statute, before quoted, 
in terms provides that if, after the commencement of any tenancy, a 
lien be created on the property upon the leased premises liable for rent, 
the person making or acquiring the lien may remove such property 
only upon condition that he first pay at least one year's rent secured by 
the lien. Could not the lessors, in this instance, by prompt and appro- 
priate proceeding hâve enforced this right against the tenants' person- 
alty, which came into the hands of the trustée in bankruptcy ? 

[7] The lessors' right against the proceeds of sale is the same as it 
was against the property sold. First Nat. Bank v. Title & Trust Co., 
198 U. S. at page 291, 25 Sup. Ct. 693, 49 L. Ed. 1051 ; 2 Loveland 
Bankr. p. 1096, note 48. The tenants were forced into bankruptcy ; but 
as to the year's rent this property stood in their stead ; and the trustée 
in bankruptcy received the property in this plight. 

It is said this resuit will require the gênerai creditors, in effect, to 
pay the year's rent ; but this overlooks the rightf ul priority of the lien. 
Moreover, prompt measures might hâve been taken to relet the leased 
premises; a landlord could not both claim the year's rent and prevent 
the trustée f rom letting the premises, according to the covenants of the 
lease, for the highest obtainable sum. 

An effort has been made, through an affidavit of the trustée, to show 
that payment of appellee's rent was guaranteed by a surety company ; 
but there is no finding of facts upon the subject, and, moreover, the mat- 
ter is not properly a part of the transcript and so cannot be considered. 
However, in the court below, a motion was made by the trustée to refer 
the case to a spécial master to take proofs and report the facts concern- 
ing the lease and the matters set out in this affidavit. Whether such 
a référence would reveal any facts upon which further réduction of 
the amount of recovery should be made, is of course not shown; but 
we think the court should give opportunity to make a showing in this 
respect. 

In disposing of the case presented by the présent record, it should be 
stated that the portion of the decree below which reversed the order of 
the référée canceling the lease (like the portion which as before men- 
tioned affirmed his order disallowing the claim for rent to become due), 
is not involved and so is not passed upon ; and that the portion alone of 
the decree, which allowed and fixed the amount of the lien, is prcented 
for décision. Although we agrée with the court below touching the 
enforcement of the lien for actual loss of rent, we are constrained to 
believe that this portion of the decree should be reversed without costs to 
either side ; that the cause should be remanded with direction to enter 
such order or orders as shall seem to the court necessary to secure aïl the 
facts pertinent to the adjudication and payment of the amount of the 
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lien as the same shall be ascertained and fixed on the basis herein stated, 
and ultimately to enter an order allowing appellee's lien for rent accru- 
ing during the year commencing with the filing of the pétition in bank- 
ruptcy, crediting the estate however with the rent paid by the trustée, 
and (since the lien is only for indemnity) with such further sums, if 
any, as may hâve been received or hâve been operative or hâve become 
chargeable in réduction of the loss ; but provision should be made for 
payment only out of the proceeds of sale above mentioned, and an 
order will be entered accordingly. 



EMERINB et al. v. TARAULT et al. 

(Circuit Court of Appeals, Sixth Circuit. January 5, 1915.) 

No. 2513. 

1. Bankbuptct <ê=>77 — Involuntaby Pétition — "Creditob." 

Purchase of a claim bought after tlie filing of an involuntary bank- 
ruptcy pétition to croate an additional credltor does not vest the pur- 
chaser with the character of a "credltor," so as to entltle hlm to be 
counted in making up the statutory nutnber necessary to maintain an in- 
voluntary pétition. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dlg. §§ 55, 101-103, 
105, 106; Dec. Dig. <S=77. 

For other définitions, see Words and Phrases, First and Second Séries, 
Credltor.] 

2. Bankbuptct ®=>91 — Involuntaby Pétition — Cebditoes — Ptibchase of 

mobtgage. 

Where a judgment créditer of an alleged banlirupt ascertained that 
there was a mortgage on certain of the alleged bankrupt's real property, 
and 21 days before filing the bankruptcy pétition such creditor's son pur- 
chased the mortgage after consulting with his father, évidence held insuf- 
ficient to show that such purchase was not in his father's Interest, so as 
to entitle the son to occupy the position of an independent credltor, to en- 
tltle him to be counted in ascertaining wiiether the requisite number of 
creditors had jolned in the involuntary pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 137-139; 
Dec. Dig. <@=>91.] 

8. Bankruptcy <g=377 — Involuntary Pétition — Seoured Cbbditoks. 

Under Bankr. Act 1898 (Act July 1, 1898, c. 541, 30 Stat. 560 [Comp. 
St. 1913, i 9640]) § 56b, providing that claims which are secured or hâve 
prlority shall not be counted In Computing elther the number of cred- 
itors or the amount of their claims, unless the amount of such claims ex- 
ceeds the values of the securities, and then only for such excess, secured 
creditors can be counted as Involuntary petitlonlng creditors only to the 
extent of their provable claims in excess of the value of the security. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 55, 101-103. 
105, 106 ; Dec. Dig. <S=>77.] 

4. Bankkuptcy (g=>330 — Claims — Secured Claims — Pkoof — Allowance. 

A distinction Is to be drawn between provlng a clalm under Bankr. 
Act, § 57a (Comp. St. 1913, § 9641), and its allowance under section 57c, 
resulting in the rlght of a créditer to prove a secured clalm when tho ul- 
tlmate necesslty for its allowance appears reasonable, even though It 
may turn out to be unuecessary, because the security is adéquate to pay It 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 517, 519, 
521; Dec. Dlg. <S=>330.] 

â=9For other cases see same toplc & KEY-NUMBSJR in ail Key-Numbered Digeste &. Indexes 
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Appeal from the District Court of the United States for the North- 
ern District of Ohio; John M. KilHts, Judge. 

Involuntary bankruptcy pétition of Joseph Tarault. From an order 
dismissing the pétition, and denying an adjudication, Andrew Emer- 
ine, Sr., and others appeal. Affirmed. 

B. F. James, of Bowling Green, Ohio, for appellants. 

H. E. King and Rathbun Fuller, both of Toledo, Ohio, for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. This is an appeal from an order dis- 
missing the pétition and intervening pétitions for adjudication of bank- 
ruptcy. The original pétition was filed March 1, 1913, by Andrew 
Emerine, Sr., as a créditer by judgment for upwards of $12,000. The 
act of bankruptcy charged was an alleged preferential and fraudulent 
conveyance by the debtor to his daughter of a farm of about 193 acres. 
The bankrupt answered, denying insolvency, as well as the alleged act 
of bankruptcy, and making sufficient showing that his creditors ex- 
ceeded 12 in number. Thereupon three intervening creditors' pétitions 
were filed: (1) That of Andrew Emerine, Jr., a son of the original 
petitioning créditer ; (2) that of Alonzo Emerine, likewise a son of the 
original petitioning créditer, on account of a mortgage upon the prem- 
ises whose conveyance constituted the alleged act of bankruptcy; (3) 
that of Robert G. Young, receiver, representing as such a claim against 
Tarault. 

Previous to final hearing, the court on its own motion struck from 
the files the pétition of Andrew Emerine, Jr. Upon final hearing, with- 
out a jury, Tarault's insolvency was admitted. The court, while inti- 
mating doubts as to the bona fides of the claim of Alonzo Emerine, 
found it unnecessary to détermine that question, as it held that the as- 
sailed conveyance was not an act of bankruptcy. 

[ 1 ] In the view we take of the case, it is unnecessary to consider the 
question whether the conveyance attacked was preferential or fraudu- 
lent, for the f act of three compétent petitioning creditors does not satis- 
factorily appear. The claim of Andrew Emerine, Jr., was character- 
ized by the District Court as for "a notary fee incurred in a vérification 
of pleadings in the case out of which such judgment grew, and which 
was assigned by the notary since the beginning of this case for the pur- 
pose of creating a new créditer." We find nothing in the record dis- 
turbing the correctness of this statement of fact. The court properly 
refused to sanction such preceeding; for, passing the question of the 
notary's power to assign his right to receive the notary's fee, which was 
part ef a judgment, not in his favor, but in faver of the party to whom 
the notarial service was rendered, we think it clear that the purchaser 
of a claim bought after the filing of the pétition in bankruptcy, and for 
the purpose ef creating an additional créditer, cannot be counted in 
making up the statutory number. Loveland on Bankruptcy (4th Ed.) 
p. 383 ; Stroheim v. Perry & Whitney Co. (C. C. A. 1) 175 Fed. 52, 99 
C. C. A. 68. 
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[2] The daim of Alonzo Emerine stands upon a différent footing, in 
that the mortgage was actually assigned to liim previous to the bank- 
ruptcy proceedings. But the bona fides of his ownership of the mort- 
gage was directly put in issue on the hearing below. In the opinion of 
the district judge on final hearing it is said tliat Andrew Emerine "is 
at the head of a private bank and is an extremely aged and very feeble 
old man, whose business is transacted largely by his son Alonzo." It 
appeared that Andrew Emerine, who held the judgment against Tar- 
ault, on learning of the latter's conveyance to his daughter, informed 
his son Alonzo, and that the latter, acting on his father's behalf and at 
his request, took ont exécution upon the judgment and had levy made 
thereunder upon the farm in question. In looking up the title to the 
farm, the mortgage in question was discovered of record as a first lien 
thereon. It was bought, and assigned to Alonzo Emerine February 
8, 1913, 21 days before the bankruptcy pétition was fîled. It is fairly 
apparent that the mortgage was bought solely in the father's interest, 
and, presumably, at least as a supposed aid or protection to the judg- 
ment levy. The testimony of Alonzo Emerine, taken May 2d upon the 
application for receivership, and before the intervening pétitions were 
filed, naturally implies, we think, that the pnrchase was made for the 
father. In testifying to his arrangement at the bank, on P'ebruary 8th, 
for the pnrchase of the mortgage, he said he was there for his father. 
To the court's question whether he bought the note and mortgage for 
his father he answered : 

"Yes. Well, I wus buying it. I do not know that it was suggested by my 
father." 

The District Judge, who personally heard ail the testimony given on 
both hearings, says in his opinion upon final hearing that : 

"ï!ie testimony of Alonzo Emerine, talîen on the first occasion, tends to 
su^',:,'Ost liis holding of the note and mortgnge upon which his intervening 
pétition is based is in the interest of his father, the original petitioning créd- 
iter." 

Upon final hearing, when the bona fides of his holding was in issue, 
to the question of his counsel, "I will ask you if you are the owner of 
a $4,000 mortgage purchased by you from the Oak Harbor State 
Bank ?" he answered, "I am ;" and to the question, "Are you still the 
owner of that?" he answered, "Yes, sir." On cross-examination, he 
said that with respect to the levy he acted at his father's direction and 
in his behalf ; that "then I counseled with him, talked with him about 
buying this mortgage" ; that he told his father about the r esult of the ex- 
amination of the records and about the mortgage, talked it over with 
his father, and then (at a later date) went to the bank and bought the 
mortgage. In view of his relations to his father and to the transaction 
in question, his previous testimony, the issue later raised as to the 
bona fides of his status as creditor, and the entire history of the case, 
we think a burden practically rested upon him to show definitely that 
his holding of the mortgage, when bankruptcy intervened, was not in 
his father's interest. This burden was apparently recognized, for the 
second question asked him upon final hearing was the one we hâve 
first quoted above. We think his testimony does not fairly sustain the 
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burden imposed, and it is not helped out by the other testimony. It 
is significant that he nowhere states in terms that he bought the mort- 
gage with his own money; and his testimony, taken altogether, is not 
necessarily inconsistent with an original purchase with his father's 
money, and a taking of the légal title in the son's name, to be held for 
the father's benefit, nor with the son's acquisition of a completed owner- 
ship by arrangement subséquent to the bahkruptcy proceedings. Ei- 
ther of thèse situations would be fatal to the right to count the son as 
a créditer. Stroheim v. Perry & Whitney Co., supra; In re Tribelhorn 
(C. C. A. 2) 137 Fed. 3, 69 C. C. A. 601 ; Leighton v. Kennedy (C. C. 
A. 1) 129 Fed. 737, 740, 64 C. C. A. 265. In the circumstances stated, 
we do not feel justified in counting Alonzo Emerine as a créditer, as. 
representing at the institution of bankruptcy an interest separate and 
distinct from that of his father, the original petitioning creditor. 

[3] Another aspect of the case leads to the same resuit. Section 
56b of the Bankruptcy Act provides that claims which are secured or 
hâve priority shall not "be counted in Computing either the number 
of creditors or the amount of their claims, unless the amount of such 
claims exceeds the value of such securities, and then only for such ex- 
cess." Accordingly secured creditors may be counted as petitioning 
creditors to the extent of their provable claims in excess of the value 
of the securities held, but only to such extent. Loveland on Bankrupt- 
cy (4th Ed.) §§ 186, 187, and 282; Remington on Bankruptcy, vol. 1, p. 
175, § 220; In re Sampter (C. C. A. 2) 170 Fed. 938, 96 C. C. A. 98; 
In re Quinn (C. C. A. 8) 165 Fed. 144, 91 C. C. A. 178; In re Smith 
(D. C.) 176 Fed. 434. The intervening pétition of Alonzo Emerine 
did not waive the right to the mortgage security, but expressly reserved 
it. The only allégation respecting the value of the mortgage security is 
this : 

"That the sald 197 acres of land above set forth as security, as this inter- 
vening petitioner is informed, may not be sufflcient to secure said claiui, 
for the reason of the defect in and clouds upon the title to said land secur- 
ing said mortgage ; and it may be necessary for Intervening petitioner to 
not only prove but hâve allowed in this court any deficiency existing in hi.s 
favor against the said Joseph Tarault, after the said land has been subjected 
to payment of the amount due intervening petitioner herein upon said mort- 
gage." 

[4] There is apparently a distinction between the proving of a claim 
under section 57a of the Bankruptcy Act and its allowance under sec- 
tion 57c, resulting in the right to prove a secured claim when the ulti- 
mate necessity for its allowance appears reasonably possible, even 
though it may turn out to be unnecessary because the security proves 
adéquate to pay the debt in full. See In re Hornstein (D. C.) 122 Fed. 
266, 277; In re Stansell, Fed. Cas. No. 13,293; In re Ashland Steel Co. 
(C. C. A. 6) 168 Fed. 679, 681, 94 C. C. A. 165 ; Courtney v. Fidelitv 
Trust Co., 219 Fed. 57, 134 C. C. A. 595, decided by this court De- 
cember 18, 1914. The answer of the alleged bankrupt to the interven- 
ing pétition in question denied, among other things, that "said inter- 
vening petition'îr has any claim against him, and that he is a creditor 
of his," and alleged that at the time of the filing of the pétition the in- 
tervener "was not entitled to demand from him the sum of $4,000 on 



72 219 FEDERAL EBPOIITER 

the mortgage described, or any other sum." Whether or not the answer 
sufficiently raised an issue over the adequacy of the mortgage security, 
there is plausible ground for thinking that the intervener so accepted 
it, for he put in on the hearing testimony of the existence of contro- 
versy over the title of the mortgaged premises, the purpose of which 
it is difficult to understand unless intended to prove allégations in the 
pétition respecting the security's sufficiency. But the testimony came 
in substance only to this: That while, according to the record, Mrs. 
Tarault owned a life estate and her husband the fee of the land, sub- 
ject to that estate and the mortgage mentioned, Mrs. Tarault claimed 
that equitably she owned the fee, instead of merely a life estate. The 
mortgage, however, was given by "Joseph Tarault and Maria Tarault, 
husband and wife, in considération of four thousand dollars to us paid," 
etc. The grant and the warranty of title are made in terms by both 
mortgagors, and the mortgage note was signed by both. So far as 
shown by the record, the mortgage was a first lien against the prem- 
ises, regardless of Mr. and Mrs. Tarault's rights as between themselves ; 
and we hâve found nothing suggesting that Mrs. Tarault claims that 
her rights are superior to the mortgage. If the issue as to the suffi- 
ciency of the security is to be treated as existing and tried out, it is 
plain that the mortgage debt was adequately secured, and Alonzo Emer- 
ine thus not entitled to rank as a petitioning créditer, for there is no 
suggestion in the pétition or elsewhere that the farm is not worth 
enough to pay the mortgage debt ; on the contrary, the brief of peti- 
tioning creditors, in discussing the conveyance constituting the alleged 
act of bankruptcy, states that the farm was worth "perhaps" $18,000. 
But assuming that this issue was not actually raised or tried, and that 
the existence of a title superior to that held by the Taraults is not hère 
foreclosed, the ultimate resuit is the same ; for if the mortgaged prem- 
ises were not sufficient security for the mortgage debt, the conveyance 
could not hâve been an act of bankruptcy, and but one act of bankrupt- 
cy was alleged. Excluding the two sons, there remained but two peti- 
tioning creditors. 

The judgment of the District Court is accordingly affirmed, with 
costs. 



MAGRUDBR et al. v. BELLE FOURCHE VALLEY WATER USERS' ASS'N. 

(Circuit Court of Appeals, Elghth Circuit December 8, 1914.) 

No. 4150. 

(Syllahus by the Court.) 

1. Injunction <©=:»114 — Pabtibs — Réclamation Act. 

A corporation with whicU, as the représentative of its shareholders, 
who are parties accepted by the United States as holders of water rights 
In a Project under Réclamation Act June 17, 1902, c. 1093, 32 Stat. 38S 
(Comp. St. 1913, §§ 4700-4708), the United States makes a contract for 
the beneflt of such shareholders relative to the supply of water to and 
the dues to be paid by the shareholders, and which covenants in the con- 
tract to coUect dues for the United States and guarantees the payment 

or other cases see saine toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 



MaGKUDER V. BELLB FOUECHB VALLEY WÂTBB USEItS' ASS'w 78 

tliereof, Is a proper party plaintlff in a suit to enjoin offlcers of tlie 
United States from collectlng unlawful charges from the sliareholders, 
turning the water from their lands, and canceling their water rights and 
homestead rights because they fail to pay such charges. 

[Ed. Note.— For other cases, ses Injunction, Cent. Dig. §§ 202-220 ; Dec. 
Dig. <S=5ll4.] 

2. CoNSTiTUTioNAL Law <S=>67, 72 — Executive DEPARXiiENT — Décisions — 

CONCLUSIVENKSS ON COUBTS. 

The décisions of otHcers of an executive department of the United 
States of questions of law are not eoncluslve upon the courts. It is the 
function and duty of the officers of the judleial department to exercise 
their own judgments in the détermination of questions whether or not 
acts of executive offlcers are authorized by law, even though such officers 
hâve already decided them. The questions whether or not the charges 
alleged to be illégal and the acts and threatened acts of executive officers 
depriving the shareholders of a water users' association of water and 
canceling their water rights and homestead rights for failure to pay such 
charges, are justifled by law, are questions of law which a court of 
equity is empowered to détermine in a suit of .such an association against 
such executive officers, although the Secretary of the Interior or other 
executive offlcers hâve already decided them. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 123, 
133 ; Dec. Dig. <S=67, 72.] 

3. United Siates i®=125, 127 — "Suit Against United States" — Inteefee- 

ENCE with Rights. 

A suit against executive officers of the United States to enjoin them 
from committing acts unauthorized by or in violation of law, to the ir- 
réparable injury of the property rights of the plaintifE, is not a "suit 
against the United States," nor is it or the injunction sought objectiona- 
ble, either on the grouud that they interfère with the property or the pos- 
session of the property of the United States, or on the ground that they 
compel spécifie performance of its contracts. 

[Ed. Note. — For other cases, see United States, Cent. Dig. §§ 113, 114, 
116; Dec. Dig. ®=»125, 127.] 

4. Eqditt <g=>46 — KiGHT to Remedt — Remedy at Law, 

The remedy at law which will preclude a suit in equity must be as 
prompt, efficient, and adéquate as the remedy in equity. 

[Ed. Note.— TTor other cases, see Equity, Cent. Dig. §§ 151, 152, 157, 
159-163; Dec. Dig. c@=>46.] 

5. Appeal and Ereob ©=954 — Injunction <S=>135, 161 — Inteblocutoet In- 

junction — Discrétion — Appeal. 

The granting or dissolution of an interlocutory Injunction is Intrusted 
to the discrétion of the court of original jurisdiction, not to the discré- 
tion of the appellate court. 

In the absence of a violation of the principles and rules of equity es- 
tablished for the guidance of the court of original jurisdiction, the action 
of that court in such interlocutory matters must be sustained, unless 
there is clear proof of an abuse of its discrétion. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. §§ 3818- 
3821; Dec. Dig. <S=>954; Injunction, Cent. Dig. 5§ 304, 347: Dec. Die. 
®=>135, 161.] 

fi. Injunction <&=î136 — Inteblocutoet Injunction — Geounds — Mainte- 
nance OF Status. 

An interlocutory injunction to maintain the existlng situation may 
properly issue, whenever the questions of law or fact to be ultimately 
determined in the suit are grave and difficult, and injury to the moving 
party will be immédiate, certain, and great if it is denied, while the losa 
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or inconvenlence to the opposing party will bfi comparatlvely small If It 
Is grauted, and may be indemuified by a proiier bond. 

[Ed. Note. — For other cases, see Injunction, Ceut. Dig. §§ 305. SOO; 
Dec. Dig <S=»136.] 

Appeal from the District Court of the United States for the Dis- 
trict of South Dakota; James D. Elliott, Judge. 

Suit by the Belle Fourche Valley Water Users' Association against 
Frank C. Magruder and others. From an order refusing to set aside 
a restraining order and granting an interlocutory injunction, défend- 
ants appeal. Affirmed. 

Ethelbert Ward, of Denver, Colo. (Robert P. Stewart, U. S. Atty., 
of Deadwood, S. D., and A. R. Honnold, of Denver, Colo., on the 
brief), for appellants. 

Chambers Kellar, of Lead, S. D. (O. E. Farnham, of Newell, S. D., 
and James G. Stanley, of Lead, S. D., on the brief), for appellee. 

Before SANBORN and SMITH, Circuit Judges, and TRIEBEK. 
District Judge. 

SANBORN, Circuit Judge. The appellant Frank C. Magruder is 
the manager of the Belle Fourche project and the appellant R. F. 
Walter was the project engineer and is the supervising engineer. 
They were défendants below, and the plaintiff was the Belle Fourche 
Valley Water Users' Association, a corporation organized under the 
laws of South Dakota to represent and act for the holders of water 
rights in the project, to collect the lawful dues from them, and to 
guarantee the payment of thèse dues. The Belle Fourche project is 
a project for the storage of water and the irrigation of land under 
the Réclamation Act of June 17, 1902, and the acts amendatory there- 
of. 32 Stat. p. 388, c. 1093. This is an appeal from an order refus- 
ing to set aside a restraining order and granting an interlocutory in- 
junction against the défendants, forbidding them to exact from hold- 
ers of water rights in the project charges alleged to be illégal, and from 
depriving them of the use of the water, of their rights to the water, 
and of their rights to their land because they failed to pay such 
charges. 

The appellants assail the order on three grounds — that the associa- 
tion is not a proper party plaintiff, that the court below had no power 
to grant any relief upon the facts stated in the complaint, and that on 
the évidence the order was erroneous. Counsel for the appellants 
argue that the association was not a proper party plaintiff, because 
it had no interest in the suit, and was not one of a numerous class 
having a common interest in the subject of the suit, within the mean- 
ing of rule 38 in equity (198 Fed. xxix, 115 C. C. A. xxix). But 
rule 37 in equity (198 Fed. xxviii, 115 C. C. A. xxviii) provides that 
a party with whom and in whose name a contract has been made for 
the benefit of another may sue in his own name without joining that 
other. On October 25, 1905, the United States made a contract with 
ihis association, for the benefit of those who held or should there- 

îgz:;;oFor other cases see -sanie topic & KEY-NUMBEK in ail Key-Numbered Digesi.a & kide.xe^ 
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after hold water rights under the Belle Fourche project, to the ef- 
fect, among other things, that only those who were or should become 
shareholders of the association shonld be accepted as entrymen of 
homesteads on the public domain included within the project, or as 
applicants for rights to the use of water provided for irrigation ther&- 
under, that the payaient for water rights to be issued to the sharehold- 
ers of the association should be divided into net less than 10 equal pay- 
ments, the first whereof should be payable at the time of the com- 
pletion of the proposed works, or within a reasonable time there- 
after, that the cost thereof should be apportioned equally per acre 
among those acquiring such rights, that the association would collect 
and pay to the United States, and did guarantee the payment, of that 
part of the costs of the works that should be apportioned to each 
of its shareholders and that parties otherwise eligible might, on the 
désignation of the Secretary of the Interior, become members of the 
association. In the rules and régulations promulgated by the Secre- 
tary through the Director of the United States Réclamation Service 
we read : 

"The exécution of the contract between the water users' association and 
the Secretary of the Interior may be regarded as the completion of the organ- 
ization of the water users' association. * * * 'Xhe exécution of this con- 
tract formally fixes the relation of the association to the government as the 
représentative of the water users and as a médium of communication between 
the water users and the government" 

It is to prevent the violation of the law applicable to the construc- 
tion and exécution of the foregoing contract, and the alleged irrépa- 
rable injury to the shareholders of the plaintifï and to the plaintiff 
that may resuit f rom such violation, that this suit was instituted. The 
contract was made in the name of the corporation for the benefit of 
its shareholders, who number about 600, and the association was 
clearly the proper party plaintiff under rule 37 in equity, and also 
because, as contractor to collect and as guarantor of the payment of 
the lawful charges against its shareholders for the cost of the works 
and the use of the water, and as the holder of the first lien upon the 
property of thèse shareholders under Laws S. D. 1909, p. 155, upon 
their water rights respectively for the repayment of their deferred 
payments which it should pay, it had a vital interest in preventing the 
levy or collection of unlawful charges against them, or their depriva- 
tion of their water rights or their property because they failed to pay 
such charges. 

Did the amended complaint state facts sufficient to invoke the ju- 
risdiction and power of a court of equity to grant relief? In the 
discussion of this question the allégations of the complaint must be 
taken to be true. Material averments of the complaint were that thèse 
were the facts: 

The shareholders of the plaintiff had applied for water and had 
been accepted as water users under the Réclamation Act, the con- 
tract of October 25, 1905, and written applications in accordance with 
its terms. They were either the owners of lands whose title had been 
vested in them, or homesteaders upon public lands irrigable under the 
project, and the owners of water rights for use upon such lands. 



76 219 FEDERAL REPORTER 

The Project was conceived prior to 1905, and since that time the gov- 
ernment has been constructing, but has never completed, the works. 
The contract of 1905 provided that the payments for the water rights 
to be issued to the shareholders should be divided into not less than 
10 equal payments, the first of which should be payable at the time 
of the completion of the works or within a reasonable time thereafter. 
Before thèse works were completed, and for each of the years 1908, 
1909, and 1910, the défendants demanded of the shareholders the 
payment of an installment of $3 per acre of their alleged irrigable 
land on account of the construction of the works, and the payment 
of 40 cents per acre of such land on account of the opération and 
maintenance of the works, and before the works were completed, for 
each of the years 1910 and 1911, they demanded the payment of $3 
per acre of their irrigable land for construction, and 60 cents per 
acre of such land for opération and maintenance. The lands of the 
shareholders on account of which thèse payments were demanded 
amounted to about 12,000 acres for the year 1908, about 12,000 
acres for the year 1909, about 35,000 acres for the year 1910, and 
about 47,000 acres thereafter. Notwithstanding the demand of thèse 
charges, water sufficient to irrigate thèse lands was not furnished in 
1908, 1909, 1910, or 1911. The shareholders occupied thèse lands, 
prepared them for crops, and seeded them; but the crops generally 
failed from lack of water, and the shareholders generally lost much 
of their labor and expense. The défendants demanded of the share- 
holders 60 cents per acre of their irrigable land for opération and 
maintenance for the year 1913. This charge was made up in part 
of charges for services and other expenses not incurred or made in 
connection with the Belle Fourche project. Many thousands of dol- 
lars had been charged against the shareholders on account of the sal- 
aries of a large and expensive administration force annuaily as a 
part of thèse opération and maintenance charges. 

The défendants were attempting to collect of the shareholders, as 
a part of thèse opération and maintenance charges, about $78,000 
as betterments, which were and are in reality a part of the expense of 
construction, and are included within the $3 per annum per acre for 
the 10 years, amounting to $30 per acre, to which amount many of 
the shareholders by their accepted applications limited their liability 
for the construction of the works. During thèse years many of the 
shareholders paid some of the foregoing charges, although they deem- 
ed them illégal, because only by such payments could they get water 
from the project, and they paid each year to get sufficient water to 
enabîe them to raise crops. But in the year 1913 many of them had 
become financially exhausted by repeatedly preparing their land for 
crops which failed for lack of water, and by their payment to the 
United S,t|ites of some of the charges which hâve been described, and 
jet many of the charges remained unpaid. Thereupon, after they 
had prepared their lands for the crop of 1913, and after the water 
had been turned onto the lands and the crops were growing, the de- 
fendants threatened and were about to turn the water from the lands 
of thèse shareholders unless they paid the opération and maintenance 
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charges for 1913, and the défendants further threatened and were 
about to recommend for cancellation and to cause the cancellation of 
the homestead entries and the water rights of the shareholders who 
had net paid ail the charges against them, because they had failed 
to do so. The turning of the water from the lands would hâve ruined 
the crops of 1913. The cancellation of the homestead entries and the 
water rights of the shareholders would hâve driven them, with their 
few domestic animais, away from their homes. The relief sought 
was an injunction against the turning of the water from the lands, 
against collection of the charges for construction before the compl&- 
tion of the works, against the collection, as opération and maintenance 
charges, of expenses for betterments, against the collection of opéra- 
tion and maintenance charges for the year 1913, and against the can- 
cellation of the homestead entries and water rights of the sharehold- 
ers because thèse varions charges hâve not been paid. 

[1] Counsel for the appellants argue that this suit should be dis- 
missed, and the injunction should be dissolved, because the facts which 
hâve been recited présent no cause of action for any relief in equity. 
Let us see. The complaint is that the défendants without authority 
of and in violation of law demand of the holders of water rights 
charges for construction that are not due, charges for opération and 
maintenance composed in part of items for betterments and in part 
of items for expenses not made in connection with the Belle Fourche 
Project for which they are not legally liable, and that the défendants 
are about to deprive the shareholders of the use of the water and 
of their water rights and homestead rights because they do not pay 
thèse charges. There can be no doubt that thèse acts and threatened 
acts of the défendants are and will be, not only unauthorized by, but 
contrary to, law. But counsel contend, nevertheless, that thèse facts 
give a court of equity no jurisdiction to grant any relief to the share- 
holders or the plaintiff, because the Secretary of the Interior had and 
exercised the discrétion to détermine that ail thèse charges and acts 
were lawful. But the rights to the homesteads and to the water 
rights of the shareholders were substantial, valuable, and, against ail 
but the Congress of the United Stafes, vested rights. Counsel cite 
authorities to the effect that the United States may withdraw lands 
subject to homestead and pre-emption at any time before patent. But 
that power, whatever its extent, is vested in the Congress of the 
United States alone, not in the executive officers of the United States. 
The former may under some circumstances make laws to withdraw 
such lands from pre-emption or homestead although pre>-emption or 
homestead rights hâve been initiated. But the officers of the execu- 
tive department of the government may not. They are subject, not 
superior, to existing laws, and they may not lawfully destroy or un- 
justly affect the water rights or homestead rights, or other valuable 
rights of this nature, in violation or disregard of the laws of the land. 
Hemmer v. United States, 204 Fed. 898, 904, 123 C. C. A. 194, and 
cases cited. 

[2] It is a question of law whether the proposed destruction of the 
homestead rights and water rights of the shareholders, and the re- 
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fusai to permit them to use the waters of the project because they 
do not pay the charges alleged to be illégal is or is not authorized 
by law. And a décision of a question of law by the officers of the 
executive department is never conclusive upon the courts. Wisconsin 
Central R. R. Co. v. Forsythe, 159 U. S. 46, 61, 15 Sup. Ct. 1020. 
40 L. Ed. n ; United States v. Grand Rapids & I. R. Co. (C. C.) 
154 Fed. 131, 136; Northern Pacific R. Co. v. Sanders (C. C.) 47 
Fed. 604, 609-612. 

It is the function and duty of the officers of the judicial depart- 
ment of the United States, a function and duty which they may not 
renounce, to exercise their own independent judgments in the déter- 
mination of the questions whether or not acts of executive officers 
are authorized by law, even though such officers hâve already decided 
the questions. Deming v. McClaughry, 113 Fed. 639, 640, 641, 51 
C. C. A. 349, 350, 351; Hartman v. Warren, 76 Fed. 157, 162, 22 
C. C. A. 30, 36; Webster v. Luther, 163 U. S. 331, 342, 16 Sup. Ct. 
963, 41 L. Ed. 179; United States v. Tanner, 147 U. S. 661, 663, 
13 Sup. Ct. 436, 37 h. Ed. 321 : Merritt v. Cameron, 137 U. S. 542, 
11 Sup. Ct. 174, 34 L. Ed. 772; United States v. Graham, 110 U. 
S. 219, 3 Sup. Ct. 582, 28 L. Ed. 126; Swift Co. v. United States, 
105 U. S. 691, 26 L. Ed. 1108. The facts stated in the amended com- 
plaint were ample to invoke the jurisdiction of the court below to 
détermine the question whether or not the défendants were authorized 
by law to collect the charges it was alleged they demanded, and wheth- 
er or not they were authorized by law to destroy the water rights and 
homestead rights for the failure of their owners to pay thèse charges. 

[3] Another objection to the complaint is that it évidences a cause 
of action against the United States. This contention is presented in 
numerous forms, such as that the défendants are the officers of the 
United States and their acts are the acts of the United States, that an 
injunction against their acts would constitute an interférence with the 
use and possession of tlie property of the United States, the water of 
its réservoir, and would compel spécifie performance of its contracts. 
If the acts of the défendants done and threatened were authorized 
by law, they might bc the acts of the United States against which 
a court of equity would grant no relief. But if the averments of the 
complaint are true, and in deciding the question now under consid- 
ération they must be assumed to be so, thèse acts are unauthorized by 
and cont'rary to law. They are, therefore, not the acts of the United 
States, and a suit to enjoin their performance is not a suit against 
the United States, or a suit to interfère with its property, or a suit 
to compel spécifie performance of its contracts. It is a suit to enjoin 
officers of the United States from unlawfully interfering with and 
diverting its water from those persons lawfully receiving and entitled 
to receive it, from unlawfully preventing the United States from 
discharging its duties and performing its contracts, to the irréparable 
injury of the plaintifif and its shareholders. That an executive officer 
is committing or about to commit acts unauthorized by or in violation 
of law, to the irréparable injury of the property rights of the plain- 
tiff, is a good cause of action against such officer for injunctive relief. 
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A suit against him for such a cause is neither a suit against ihe 
United States nor is it, or the injunction against such acts of tlie of- 
ficer, objectionable either on the ground that it interfères with the prop- 
erty of fhe United States, or its possession, or compels the spécifie 
performance of its contracts by the latter. American School of Mag- 
netic Healing v. McAnnulty, 187 U. S. 94, 110, 111, 23 Sup. Ct. 33, 
47 L. Ed. 90; Philadelphia Co. v. Stimson, 223 U. S. 605, 619, 620, 
32 Sup. Ct. 340, 56 L. Ed. 570; Garfield v. Goldsby, 211 U. S. 249, 
261, 29 Sup. Ct. 62, 53 L. Ed. 168; Pennoyer v. M'cConnaughy, 140 
U. S. 10, 12, 17, 11 Sup. Ct. 699, 35 L. Ed. 363; Baker v. Swigart 
(D. C.) 196 Fed. 569, 571; Id., 199 Fed. 865, 866, 118 C. C. A. 313; 
Swigart V. Baker, 229 U. S. 187, 192, 33 Sup. Ct. 645, 57 L. Ed. 1143; 
United States v. Cantrall (C. C.) 176 Fed. 949, 954. 

[4] The only other objections to the complaint are that it fails to 
show that the plaintiiï or its shareholders vvill sufïer irréparable injury 
from the unauthorized and illégal acts of the défendants, and that 
it does disclose the fact that they hâve an adéquate remedy at law. 
The remedy at law which counsel assert the plaintiiï and its share- 
holders hâve consists of actions at law against the United States for 
the damages they hâve sustained by their deprivation of water and 
by the cancellation of the water rights and homestead rights of the 
shareholders because they failed to pay the illégal charges. But the 
remedy at law which precludes relief in equity must be as prompt, 
efficient, and adéquate as the remedy in equity. To détermine the 
amounts of the unauthorized charges for opération and maintenance 
may and probably will require the examination of the accounts of the 
receipts and disbursements on account of the entire project. To dé- 
termine the amounts, if any, owing by the shareholders, may and 
probably will require the examination of the accounts between each 
of the complaining shareholders and the project. The considéra- 
tion and settlement of issues dépendent upon the taking of accounts 
composed of many items is one of the great heads of equity juris- 
prudence, and the probable necessity for such an accounting is in it- 
self sufficient to sustain the jurisdiction of this suit by a court of 
chancerv. Castle Creek Water Co. v. City of Aspen, 146 Fed. 8, 13, 
14, '76 t. C. A. 516, 521, 522, 8 Ann. Cas. 660. Nor is the remedy 
of an action, or several actions, at law for damages that will be sus- 
tained by the iniliction of the wrongs alleged on account of the collec- 
tion of the unlawful charges, or the destruction of the homestead 
rights and water rights for a failure to pay them, as prompt, or as 
efficient, or as adéquate, as the prévention by this suit in equity of 
the collection of the unjust charges and the enforcement of the illégal 
forfeitures, and the adjudication in this single suit of the légal rights 
and duties of ail the parties and ail the shareholders by a court of 
equity, which, with its power to apply to the questions at issue the 
learning and expérience of its chancelier and of a trained accountant 
as a master, is so much better equipped than a jury to find and render 
a just decree upon such issues. The plaintiff and the shareholders 
hâve no adéquate remedy at law for the wrongs charged in this com- 
plaint. 
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Do the averments of the complaint set forth facts which show an 
imminent danger of irréparable injury to the plaintiff and its share- 
holders from the acts of the défendants? Those averments disclose 
thèse facts: The shareholders of the plaintiff are farmers, each with 
a small number of domestic animais, with modest homes and limited 
means, trying to cultivate arid lands which they hâve been induced 
to occupy by the représentations of the défendants that they would 
be supplied with water from the project to raise crops upon thèse 
lands. The United States made a contract with the plaintiff and 
with many of thèse shareholders, with ail of them who applied for 
water rights before 1911, that water would be supplied to them in 
considération of their agreements to pay for the construction of the 
Works after their completion, and to pay their just share of neces- 
sary opération and maintenance charges. The défendants hâve de- 
manded and collected construction charges not due, opération and 
maintenance charges unnecessary and unauthorized, and hâve failed 
to furnish the requisite water to enable thèse farmers to raise crops 
for several years, until some of them are financially exhausted and 
cannot pay many of the charges, and for their failure so to do the 
défendants threaten to deprive them of the use of the water and to 
take steps to destroy their water rights and their homestead rights. 
The plaintiff, the association, has guaranteed the payment of the légal 
charges against its shareholders, and has a lien on their rights for such 
charges that it pays, and it dépends upon assessments upon its share- 
holders to maintain itself and to discharge its duties. The injury to 
thèse farmers by their threatened loss of their rights to the water 
and the land, by turning them and their families with a few domestic 
animais from their homes and their hopes of a comfortable living 
therein, may not be measured by the few dollars in damages they 
might recover after the delay and expense of trials by jury to recover 
the salable value of their rights to the land and the water which 
bave been depreciated and are being constantly depreciated in value 
by the alleged acts of the défendants, nor could the damage to the 
association be fairly measured or recovered by such actions at law. 
The irréparable injury to the plaintiff and the shareholders by the 
acts of the défendants is fairly shown by the allégations in the amend- 
ed complaint, and that complaint présents facts sufiîcient to state a 
good cause ,of action and to invoke the established power of a court 
of chancery to grant équitable relief. The suit may not be lawfully 
dismissed on account of the insufificiency of the complaint. 

In the considération of the questions thus far discussed the pre- 
sumption has necessarily been indulged that the averments of facts 
m the amended complaint are true. But counsel for the défendants 
contend that they are not true, and that the évidence before the 
court below at the time the injunction was granted established this 
fact so clearly that the court below ought to hâve dissolved the re- 
straining order and to hâve denied the injunction. The restraining 
order was made by the state court on July 19, 1913. On August 6, 
1913, after the removal of the case to the court below, the défendants 
gave notice of a motion to dismiss the suit and to dissolve the order. 
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which was heard on August 28, 1913, and resulted in an order that 
the plaintif? might file an amended complaint and the défendants 
might renew their motion. On October 8, 1913, the amended com- 
plaint was filed. Thereupon the défendants renewed their motion, 
and the plaintiff made a motion for an additional restraining order. 
Thèse motions were heard on the complaint, the afïidavits presented 
by the respective parties, and the arguments of counsel for three 
days, commencing about November 30, 1913, and then the court grant- 
ed the order for the injunction which is challenged by this appeal. 
The complaint was verified on information and belief by the secre- 
tary of the association and by 124 of its shareholders. It was sup- 
ported by 37 other affidavits. In opposition to this évidence the de- 
fendants produced the affidavits of the défendants Magruder and 
Walter. About 40 exhibits, consisting of the contracts between the 
United States and the plaintiff, the articles of incorporation of the 
plaintiff, the forms of the applications used by the shareholders, the 
circulars and notices respecting the project issued by the Secretary 
of the Interio'r and his subordinates, were also introduced in évi- 
dence. When the case was heard below the défendants had not an- 
swered the complaint, so that as a pleading its allégations stood ad- 
mitted. The défendants Magruder and Walter, however, in their af- 
fidavits denied ail the averments of material facts in the complaint 
which tended to show illégal charges, demands, or threats by them, 
or any of the défendants, except the allégations of the demand for 
the payment of construction charges prior to the completion of the 
project from those who applied for water rights prier to January 
24, 1911. They asserted in their affidavits that thèse shareholders 
had, by a contract they made through the association with the United 
States on that date and by their subséquent action, estopped them- 
selves from relying on the contract of October 25, 1905, and their 
applications regarding this matter. The défendants Magruder and 
Walter testified that no illégal or excessive charges for opération and 
maintenance had ever been demanded, either on account of expenses 
not necessary or relevant to the opération of the Belle Fourche proj- 
ect, or on account of betterments. They denied threats of cancella- 
tion of water or homestead rights on account of failure to pay such 
charges. 

In addition to the averments of the amended complaint, the plain- 
tiff produced the affidavit of its secretary that the défendant Magruder 
had been violating the restraining order by giving notices to share- 
holders, dated October 25, 1913, that they would suflfer the penal- 
ty of 1 cent per acre per month for the unpaid opération and 
maintenance charge for one year after July 21, 1913, of 2 cents per 
acre per month for two years of such unpaid charges, 3 cents per 
acre per month for three years of such unpaid charges, and so on ; 
that in compliance with a request for an itemized statement of the 
expenditures to be charged against the project the défendants fur- 
nished one in December, 1911, or January, 1912, which contained an 
item of $78,000 for betterments ; and that the plaintiff had been f ur- 
nished with statements of expenses incurred in detached offices not 
219 F.— 6 
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connected with the project. The plaintiff insisted that the provision 
of the contract of Jariuary 24, 1911, between the plaintiff and the 
United States, which provided for a modification of the stipulation 
of the contract of October 25, 1905, to the effect that the charges for 
construction should fall due after the completion of the contract, upon 
which provision the défendants relied in part for the estoppel they 
claimed, was unauthorized by the shareholders, and produced a copy 
of the resolution of the shareholders on which the contract of Jan- 
uary 24, 1911, was founded, which seems to give no such authority. 

[5] From this brief statement of the course of this suit and of 
the évidence before the court below, it appears that the order for the 
injunction was not made hastiîy, but after elaborate argument and 
deliberate considération, that there had been no answer made to the 
complaint, that there were many issues of fact involved, and their 
décision was conditioned by conflicting testiniony. The discussion 
which appears in the earlier part of this opinion and the légal ques- 
tions suggested by the évidence leave no doubt that the questions of 
law to be ultimately determined in this suit are grave and difficult, 
and the situation of the parties disclosed by the complaint and the 
affidavits was such that it might well hâve appeared to the court be- 
low that the injury of the plaintiff and its shareholders would be 
certain, great, and irréparable if the injunction should not be issued, 
while the inconvenience and loss to the défendants would be incon- 
siderablè i| the injunction was granted. Now the question in this 
court is net whether or not it would hâve issued or would issue the 
injunction upon the évidence before it. The granting or dissolution 
of an interlocutory injunction rests in the sound judicial discrétion 
of the court of original jurisdiction, and when that court has not de- 
parted from the rules and principles of equity established for its 
guidance, its orders in this regard may not be reversed by the appel- 
late court without clear proof that it abused its discrétion. It is to 
the discrétion of the trial court, not to that of the appellate court, 
that the law hgs intrusted the power to grant or dissolve such an 
injunctron, and the question hère is : Does the proof clearly estab- 
lish an abuse of that discrétion by the court below? American Grain 
Separator Co. v. Twin City Separator Co., 202 Fed. 202, 206, 120 
C. C. A. 644, 648, and cases there cited. 

[6] The controlling reason for the existence of the right to issue 
an interlocutory injunction is that the court may thereby prevent such 
a change of the conditions and relations of persons and property 
during the litigation as may resuit in irrémédiable injury to some 
of the parties before thèse claims can be investigated and adjudicated. 
A preliminary injunction maintaining the existing situation may prop- 
erly issue whenever the questions of law and fact to be ultimately 
determined in the suit are grave and difficult, and injury to the moving 
party will be certain, great, and irréparable if the motion is denied, 
vvhile the loss and inconvenience to the opposing party will be in- 
considérable, and may well be indemnified by a proper bond, if the 
injunction is issued. City of Newton v. Levis, 79 Fed. 715, 718, 25 
C. C. A. 161, 164; Love v. Atchison, T. & S. F. Ry. Co., 185 Fed. 
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321, 332, 107 C. C. A. 403, 414; Kinj? Lumber Co. v. Benton, 186 
Fed. 458, 459, 108 C. C. A. 436, 437; Carpenter v. Knollwood Ceme- 
tery (C. C.) 188 Fed. 856, 857; Henry Gas Co. v. United States, 191 
Fed. 132, 136, 111 C. C. A. 612, 616. 

A careful reading and thoughtful considération of the amended 
complaint, of each of the affidavits and exhibits, in the light of thcse 
established principles of equity, hâve convinced that there is no such 
proof in this case of an abuse of discrétion by the court below by its 
issue of the injunction as would warrant a reversai of its order. 

The order from which the appeal was taken must accordingly be 
affirmed; and it is so ordered. 



HASTINGS V. MURCHIE, TJ. S. Marshal. 

(Circuit Court of Appeals, First Circuit. January 6, 1915.) 

No. 1085. 

1. Cbiminal Law i©=»242 — Removal to Anotheb Distkiot foe TRiAii — Jubis- 

DICTION OF COMMISSIONEB. 

Under Eev. St. § 1014 (Comp. St 1913, § 1674), provlding that for any 
crime or offense against the United States the offender may, by any jus- 
tice or judge of the United States, or by any commissioner of the Circuit 
Court to take baU, agreeably to the usual mode of process against of 
fenders in the state where he may be found, be arrested and imprisoned 
or bailed for trial before such court of the United States as by law bas 
cognizauce of the offense, and that, where any offender is committed lu 
any district other than that in which the offense ia to be tried, it shall be 
the duty of the judge of the district where the offender la Imprisoned to 
issue a warrant for his removal to the district where the ti'ial is to be 
had, a commissioner has no authorlty to order the removal of an ac- 
cused person to another district, but has authorlty only to issue a war- 
rant committing him to the custody of the marshal for trial in the dis- 
trict to which he is to be removed, until a warrant for his removal is is- 
sued by the District Judge, or until he is otherwise dealt with, accorU- 
ing to the law. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §| 509, 510 ; 
Dec. Dig. <g=>242.] 

2. Cbiminal Law <S=:>242 — Removal to Another District fob Tbial — Pbo- 

CEEDINGS ON APPLICATION FOB REMOVAL — EVIDENCE. 

Under Eev. St. U. S. § 1014 (Comp. St. 1913, § 1674), and the Massa- 
chusetts practice before committing magistrates, a person arrested for 
a crime against the United States, triable in another district, must, either 
before the commissioner on whose warrant he is arrested, or before the 
District Judge on application for his removal to such other district, be 
afforded an opportunity to présent évidence to show a want of probable 
cause for believing him guilty, as the Indictœent is prima facle évidence 
only of probable cause, and the procédure contemplated by Eev. Laws 
Mass. c. 217, § 28, providing that a warrant, issued against a person in- 
dieted in one county, shall run throughout the state, and that, If the of- 
fender Is found in another county than the one in which the Indlctment 
was obtained, he may be there apprehended, and section 29, providing 
that, if défendant requests to be taken before a magistrale of the county 
in which he is arrested for the purpose of entering into recognizance wlth- 
out a trial or examination, It shall be the duty of the offlcer to take him 

^ssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexe* 
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tefore a magistrate of such county, is not the procédure referrcd to in 
section 1014. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 509, 510 ; 
Dec. Dig. <®=a242.] 

Putnam, Circuit Judge, dlsscnting. 

Appeal from the District Court of the United States for the District 
of Massachusetts; James M. Mortoii, Judge. 

Habeas corpus by Walter O. Hastings against Guy Murchie, U. S. 
Marshal. From a decree dismissing the pétition, petitioner appeal.-». 
Reversed and remanded, with directions. 

Robert G. Dodge, of Boston, Mass. (Storey, Thorndike, Pahiier & 
Dodge, of Boston, Mass., on the brief), for appellant. 

Asa P. French, U. S. Alty., of Boston, .Mass. (Daniel A. Shea, AssL 
U. S. Atty., of Boston, Mass., ou the brief), for appellee. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judgcs. 

BINGHAM, Circuit Judge. The appellant, Walter O. Hastings, was 
indicted in the District Court for the District of New Jersey, at the 
November term, 1913, for knowingiy and willfully soliciting, accepting, 
and receiving from the Erie Railroad Company a concession with re- 
spect to the transportation of certain merchandise in interstate com- 
merce, whereby said merchandise was transported at a lower rate than 
the rate and charges lawfully applicable to said shipment as published, 
filed, and posted by said railroad company, and in violation of the 
fédéral statute commonly known as the Elkins Act, amended by section 
2_of the Hepburn Act (34 Stat. at Large, 586 [Comp. St. 1913, § 
8597]). On November 28, 1913, a complaint was filed at Boston, before 
the United States commissioner for the district of Massachusetts, 
wherein it was charged that Hastings had been indicted in the Dis- 
trict Court of New Jersey for knowingiy and willfully soliciting, ac- 
cepting, and receiving a concession as aforesaid, with respect to the 
transportation of certain merchandise in interstate commerce, that he 
was beyond the jurisdiction of the District Court of that district, was 
in the district of Massachusetts, had never been held to answer the 
indictment, and was a fugitive from the justice of the district of New 
Jersey, and praying that a warrant issue for his appréhension, and that 
he be held to answer to the indictment. A warrant was issued by the 
commissioner, on which the appellant was apprehended and brought 
before him for liearing. At the hearing the government offered in évi- 
dence a certified copy of the indictment, together with a certined copy 
of a warrant and return of the marshal of the district of New Jersey 
showing that the appellant could not be found in that district. The 
appellant admitted that he was the person named in the indictment, 
that the indictment properly charged an offense against the United 
States, and that the District Court of New Jersey had jurisdiction of 
the offense charged. He offered évidence to show that he did not 
know the rate applicable to said merchandise; that he inquired of the 
Boston agent of the railroad company as to the rate applicable there- 
to, and learned from him that it v/as 4-4 cents for each 100 pounds ; 

(S=?For other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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and that, believing the same to be the true, lawful rate chargeable 
therefor, caused the merchandise to be transported at that rate. He 
also offered to show that for thèse and further reasons he was not 
guihy of the offense charged in the indictment, and that there was 
not probable cause for believing him guilty thereof. The commis- 
sioner rejected the offer of proof, and ruled, as a matter of law, that, 
inasmuch as the identity of the accused, the sufficiency of the indict- 
ment, and the jurisdiction of the court in which the indictment was 
found were admitted, probable cause to believe the prisoner guilty was 
conclusively established. He thereupon ordered the appellant to fur- 
nish bail for his appearance before the District Court for the District 
of New Jersey, and, upon his failure to do so, that he be committed 
to the custody of the respondent, a United States marshal for the dis- 
trict of Massachusetts, for removal to the district of New Jersey for 
trial on the indictment. The appellant forthwith petitioned the District 
Court for a writ of habeas corpus, alleging that the order of commit- 
ment was nuU and void, and in violation of his rights under the Con- 
stitution and laws of the United States. 

A hearing was had in the District Court upon the pétition for a writ 
of habeas corpus, at which the f acts hère stated were admitted ; and 
the District Judge, being of the opinion that the ruling of the commis- 
sioner, rejecting the évidence offered by the appellant, was in accord- 
ance with the practice in many cases in that district, dismissed the péti- 
tion, and this appeal was taken. 

[1] The removal proceedings begun before the commissioner were 
brought under section 1014 of the Revised Statutes of the United 
States, which reads as f ollows : 

"For any crime or offense against the United States, the offender may, by 
any justice or judge of the United States, or by any commissioner of the 
circuit court to take bail, or by any chancelier, judge of a suprême or su- 
perior court, chief or first judge of common pleas, mayor of a city, justice of 
the peace, or other niagistrate, of any state where he may be found, and 
agreeably to the usual mode of process against offenders in such state, and 
at the expense of the United States, be arrested and imprisoned, or bailed, as 
the case may be, for trial before such court of the United States as by law 
has cognizance of the offense. Copies of the process shall be returned as 
speedily as may be into the clerk's office of such court, together with the 
recognizaiices of the witnesses for thelr appearance to testify in the case. 
And where any offender or witness is committed In any district other than 
that where the offense is to be tried, it shall be the duty of the judge of the 
district where such offender or witness is imprisoned, seasonably to issue, 
and of the marshal to exécute, a warrant for his removal to the district where 
the trial is to be had." 

It does not appear that an application was made to the District Judge 
for an order directing the removal of the appellant to the district of 
New Jersey, where the trial was to be had, or that the District Judge 
passed upon the question whether the accused should be removed to 
that district. It is agreed, however, that the commissioner made an 
order committing the appellant to the custody of the respondent for re- 
moval to the district of New Jersey for trial on the indictment. It is not 
contended, and we do not understand this order means, that the re- 
spondent was authorized to remove the accused to the district of New 
Jersey without first applying to the District Judge and obtaining a war- 
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rant directing him to do so, or that such has been the practice. The 
statute confers upon the cominissioner no authority to order the re- 
moval of an accused person, but nierely authority to issue a warrant 
committing him to the custody of the marshal for trial in the district 
to which he is to be removed, until a warrant for his remova! is issued 
by the District Judge, or until he is otherwise dealt with according to 
law. 

[2] It appears from the opinion of the District Court that it has 
been the practice in the Massachusetts district in "many cases" of this 
nature net to allow the accused to introduce évidence tending to show 
want of probable cause. But, if this is so, there is reason to doubt 
whether the course pursued has been in accordance with the practice in 
that district as customarily observed and practiced from an early date. 
In re Alexander, 1 Low. 530, Fed. Cas. No. 162; United States v. 
Pope, Fed. Cas.. No. 16,069. 

The case of In re Alexander, supra, was a removal case in which the 
meaning of the clause, "agreeably to the usual mode of process against 
offenders in such state," as found in section 1014 of the Revised Stat- 
utes, was involved. Judge Lowell, in discussing the question (1871) 
said: 

"The point taken by the défendant Is that he ourfit to be coufronted with 
his witnesses before the maglstrate, as well as at the final trial. The law 
of Massachusetts seems to require this (Gen. St. c. 170, § 10, et seq.), and it is 
eopied from Rev. St. c. 135. I hâve been unable to trace it further back 
than the Itevised Statutes, and I am informed that the practice, both hero 
and in Maine, is, and, so far as is known, always has been. to recelve affi- 
davits and other written évidence in proper cases on thèse prellniinary 
hearinss before comniissioners. Such a course was sanetioned by the ■'Su- 
prême Court of the "United States In BoUman's Case, 4 Crancli, 128 [2 L. Ed. 
5.54] : and this décision was acted on and exi)lained by Chief .lustice Marshall 
in Burr's Triai, pp. 11, 15, 97, Fed. Cas. No. 14,092. Judge Conkling, in his 
ïreatise, p. 631, represents this to be the trne practice, and it has been usual- 
!y foUowed, I believe. in the several circuits, as appears by the foUowins 
cases : In re Clark, Fed. Cas. No. 2,797 ; U. S. v. Shepard, Fed. Cas. No. 
10,273. • » » The précise question undoubtedly is, What évidence was 
admitted in such cases in Massachusetts in 17S9? U. S. v. Reid, 12 How. (5:î 
U. S.) 36] [13 L. Ed. 1023]. But the law of Mas.sachusetts may be presumed. 
in the absence of évidence to the contrary, to hâve been the same with that of 
Xew York and Virginia, and with tlie comnion law of ICngland, of which the 
cases cited are évidence ; and the practice conforms to this view. Although 
it has been usual, both in England and America, to examine witnesses before 
the committing maglstrate in the présence of the accused, yet this has never 
been an essentlal prerequlsite to holding an accused person for trial. He 
might always be arrested on the warrant of a coroner or of a court ui)on an 
ex parte examination before a coroner's jury or grand jury. The indictmeut 
in the district in vi-hich it is found is an ex parte proceeding, but .siuce it i.s 
found upon oath, and after examination of witnesses, it has a presuuiption of 
validlty. Before tlie eommissioner it is only a pièce of évidence, to be sure, 
and may be met and controlled, but when it stands by itself, and uncon- 
tradicted, It seems to be enough according to our practice to authorize the 
wai-rant." 

And in United States v. Pope, supra, a décision rendered by Judge 
Lowell in 1878, it was said : 

"The mode adopted to procure the attendance of a défendant, who is 
found ont of the district where the offense is said to hâve been committed, 
is to apply to a coiuiuissioner or judge under Judiciary Act, § 33 (1 Stat. 91), 
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now re-enacted in Kev. St. § 1014, and produce before him the évidence of 
criminality preclsely as if tlie defemlant's crime was alioged to hâve been 
oommitted within the district. * * * The usual course is to produoe either 
wituesses or attidavits in behalf of the United States. It bas ueeu seriously 
douhted whetber a copy of an indictinent is évidence in such an exauiination. 
I decided in Ale-ïanUer's Case • * « thiit it is. This was a very con- 
venient décision for the United States, and a sound one, but it rests rather 
on long usage than on any principle of law, because, generally speaklng, an 
indictment i^3 évidence of nothing but its own existence, unless there Is some 
statute glviiig it a greater effect It is but secondary évidence, after ail, or 
rather a stateiiient of the resuit of evidencs, and the better practice is to give 
primary évidence, of criminality. • « * Congress not having seen fit to 
authorize a bench warrant to issue out of the court in which the indictment 
is found, it becomes the duty of the magistrate to examine the évidence 
carefully as in any domestic case." 

It thus appears that in the Massachusetts district, in rendition hear- 
ings before a commissioner, it was not the practice, from 1798 to 1878, 
to confine the évidence to the indictment found in the district to which 
removal was sought, and that such an indictment, if ofifered on the 
question of probable cause, was received as prima facie évidence only, 
and could be met and controlled by other évidence. 

In Re Dana (D. C.) 68 Fed. 886, 892, 893, Judge Addison Brown, 
in speaking of section 1014, says : 

"The whole structure of this section, its provisions in regard to bail, 
recognizances, witnesses, and commitment, and the express provision that 
the proceedlng shall be 'agreeably to the usual mode of process agalnst 
offenders in such state,' show that the familiar common-law proceeding upon 
complalnt for the arrest and commitment of ofCenders by commltting magis- 
trales was intended to be adopted and foUowed, subjeet to the provision 
adopting the procédure of fEe several states" ; that the clause — "usual mode 
of process" — "must embrace the prellminary examlnation usual in the state, 
including the taliing of évidence, dépositions, and the examlnation of witness- 
es, and the duty of the magistrate in flnding probable cause, because, aside 
from this clause, there is no rule on those subjects, and It cannot hâve been 
intended that the proceedings should be conducted arhitrarily, and without 
any rule at ail" ; that "in making this provision for an observance of the 
practice in use in the state where the arrest is made, it may be reasonably 
presumed that the Intention of the Judlclary Act was to prevent the hateful 
appearance of employing summary and arbltrary methods of removal, and 
to avoid creating préjudice against the new government which would be 
llkely to be engendered through courses of procédure to which the people of 
the several states were not accustomed, and against which they had just 
successfully fought" 

The procédure authorized by sections 28 and 29, c. 217, R. L. Mass., 
is not analogous to that called for in section 1014. Section 28 provides 
that a warrant issued against a person indicted in one county shall run 
throughout the state, and that if the ofïender is found in another coun- 
ty than the one in which the indictment was obtained he may be there 
apprehended. And section 29 provides that, if the crime charged in 
the warrant is not punishable by death or imprisonment in the state 
prison, and the défendant requests to be taken before a magistrate of 
the county in which he is arrested for the purpose of entering into a 
recognizance "without a trial or examlnation," it shall be the duty of 
the officer to take him before a magistrate of that county for the pur- 
pose of giving bail. It is apparent that the procédure contemplated 
by thèse sections has no relation to hearings before committing magis- 
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trates, for it is expressly provided in the latter section that the magis- 
trale to whom the application is made shall proceed without a trial or 
examination, and he is not authorized to commit, but simply to take 
bail. 

In Tinsley v. Treat, 205 U. S. 20, 27, 29, 32, 34, 27 Sup. Ct. 430, 
432 (51 L. Ed. 689) it was held : 

That the provision in section 1014, as to the "usual mode of process," etc., 
bas relation only to the inquiry hefore the commissioner for the appréhension 
and détention of the accused. "It bas no relation to the inquiry on applica- 
tion for removal" to the District Jiidge. When the offender against the 
TJnited States "bas been indicted, * * • in a district in another state 
than the district of arrest, then, after the offender bas been committed, it 
becomes the duty of the District Judge, on inquiry, to issue a warrant of 
removal. » * * in guch cases the judge exercises something more than 
a mère œinisterial function, involving no judicial discrétion. He must look 
into the indictment to ascertain whether an offense against the United States 
is charged, find whether tbere was probable cause, and détermine whethei- 
the court to which tbe accused is sought to be removed bas jurisdiction ©f 
the same. 'The liberty of the citizen, and bis gênerai right to be tried in a 
tribunal or forum of bis domicile, imposes upon the judge the duty of con- 
sidering and passing upon those questions.' " 

It was also held in this case that the indictment was not conclusive, 
but only prima f acie évidence of probable cause ; that évidence tending 
to show that no offense triable in the district to which removal was 
sought had been committed by the accused in that district should be 
received; and that to décline to receive it "involved the déniai of a 
right secured by statute under the Constitution." See, also, United 
States V. Black, 160 Fed. 431, 87 C. C. A. 383. 

The government relies largely upon the décision in Beavers v. Hen- 
kel, 194 U. S. 73, 84, 85, 24 Sup. Ct. 605, 48 L. Ed. 882, to support the 
ruling of the commissioner that the New Jersey indictment was con- 
clusive évidence of the existence of probable cause; but ail that case 
decided was that the indictment was prima facie évidence of probable 
cause, and that it was unnecessary, on the facts presented, to détermine 
whether it was or was not conclusive. 

The case of Henry v. Henkel, 235 U. S. 219, 35 Sup. Ct. 54, 59 L. 

Ed. , decided by the Suprême Court on November 30, 1914, does 

not take up the question hère considered. It appears from the opinion 
that the accused in that case had a fuU hearing on the question of 
probable cause. 

As the case stands, there was évidence from which the commissioner 
could find probable cause for the commitment and détention of the 
appellant. Whether this évidence would hâve been overcome, had the 
appellant been permitted to introduce the évidence which he offered 
before the commissioner is entirely problematical ; but if he is aiïorded 
an opportunity to présent the évidence, either before the commissioner 
or before the District Judge on application for removal, his rights will 
be fully preserved. 

The decree of the District Court in this proceeding is reversed, and 
the case is remanded to that court, with directions to discharge the 
appellant unless he is afforded an opportunity, either before the com- 
missioner, or on an application to the District Judge for his removal, 
to présent évidence of the want of probable cause, if he so desires. 
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PUTNAM, Circuit Judge (dissenting). Whatever may hâve been 
my individual impressions, they hâve been swept away by the broad 
expressions of the Suprême Court in Henry v. Henkel, 235 U. S. 219, 

35 Sup. et. 54, 59 L. Ed. , announced November 30, 1914. Thèse 

expressions are so broad that they go beyond the particular circum- 
stances of Henry v. Henkel, and announce a gênerai policy of the Su- 
prême Court to which I am bound to submit, and to hold that we hâve 
no power to reverse in the présent case. The opinion fully justifies 
the broad expressions of the syllabus found in the report of the case. 
I will add that the uniform practice in the New England circuit has 
been as stated by the learned judge of the District Court in his opinion 
in this case. 



FIFTH TIIIRD NAT. BANK et al. v. JOHNSON et al. 

(Circuit Court of Appeals, Slxth Circuit. January 5, 1915.) 

No. 2650. 

1. Feaudulent Convetances ®=»115 — Preotirencçs — Statutes. 

Rev. St. Ohio, § 6343 (Gen. Code, § 11104), préserves the distinctions be- 
tween (1) fraudulent conveyances and (2) préférences. A conveyance may 
not be set aside as a préférence upon the issue whether it is fraudulent. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent Dig. §§ 
370, 375-377; Dec. Dlg. 0=>115.] 

2. CoEPOEATioNB <S=»545 — Conveyance by Corporation — Fraud. 

Nor is a conveyance by a corporation, whlch has not ceased to do busi- 
ness or surrender its property to its creditors, fraudulent under that sec- 
tion, as construed by the Ohlo courts, merely beeause It prefers certain 
creditors, vyhose claims are guaranteed by the controUing directors of the 
corporation, sinee the assets of the corporation do not become a trust 
fund for the creditors, so long as it is a going concern. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2170-2175 ; 
Dec. Dig. <©=>545.] 

8. Corporations <S=>542 — Powkbs — Ceasing to Do Business. 

A corporation which had been engaged in the business of manufactur- 
ing certain machlnery, and also in selllng simllar machinery manufactured 
by others, which discontlnued its manufacturing business and sold its 
plant, but intended to continue its sales business, was still a golng con- 
cern, though the manufacturing part of its business was the larger part, 
so that the sale of its plant was not necessarily fraudulent as to cred- 
itors. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 2154-2160; 
Dec. Dig. ®=>542.] 

4. Corporations <®=3542 — Insolvenct — Actual Fbaud — Sale to Dieector. 
Where a manufacturing plant was openly sold for a fair price to one 
of the directors, and the proceeds of the sale applied to the payment of 
corporate debts, which were guaranteed by the controUing directors, tbere 
was no actual fraud upon the creditors which will avoid the sale, though 
the corporation was insolvent at that time. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. §§ 2154-2160; 
Dec. Dig. ©=>542.] 

6. Appeal and Eeeok <S=>1177 — Disposition of the Case — Remand. 

Where the trustée in bankruptcy sought to recover property conveyed 
by the bankrupt, on tbe grounds that the sale was an illégal préférence 
and was fraudulent, and the trial court was of tbe opinion at the trial 

<®=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Disests & Indexes 
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that the blll did not sufBcIently allège a préférence, but erroneously al- 
lowed recovery on the ground of fraud, so that the parties dld not hâve a 
full opportunity to be heard as to the allégations of préférence, the trus- 
tee's bill will not be dismissed on appeal, but the case will be remanded 
for further proceedings, with opportunity to amend the bill as to the al- 
légations of préférence. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ -ir.OT- 
4604, 4606-4610; Dec. Dig. <g=:»1177.] 

6. Appeal and Ekeor «Ss^llOO — Remand — Proceedings in Loweb Couet — 
RiQHTs OF Pabty Not Appealinq. 

Where an appeal was taken by part of the défendants before the court 
had lost control of its decree, the power of the trial court over the decree 
was suspended pending the appeal, and after remand it can vaeate or re- 
vise its decree, so far as It affected the défendants who did not appeal. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4674- 
4676; Dec. Dig. ©=31199.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Southern District .of Ohio; Howard C. HolH.ster, 
judge. 

Bill by Edgar M. Johnson, trustée of the Cincinnati Equipaient 
Company, a bankrupt, against the Fifth Third National Bank and 
others. Decree for the complainant, and certain défendants appeal. 
Reversed and remanded, with leave to amend the bill. 

The Cincinnati Equipment Company was an Ohio corporation, engagea 
in nianufacturing. repairing, and selliug contractera' machlnery and eq«ip- 
ment, and also engaged in buying and selling, on commission, sueh machinery 
and equipment made by others. The business had been large, and at finies 
profitable. It owned a plant, consisting of buildings and several acres of 
land, with railroad tracks and switches, near Cincinnati, and equipped with 
suitable power and appliances. In August, 1911, the comijany, on its direct 
paper and on its indor.sement of customers' paper, owed to the Fifth Third 
National Bank about $75,000, to the Cltizens' National Bank about the saiiu; 
sum, and to the Second National Bank $42,000. The chief stockholder— -the 
one who, in fact, controUed the company — was Isaac Joseph, reputed to lie a 
wealthy man. P. B. Warner, who had represented the company in the East, 
had corne back to Cincinnati, and had for some time been active in the 
management. Joseph and Warner were direetors. In the summer of 1910. 
It appeared that the nianufacturing business was not continuing to be prof- 
itable, and it was more or less deflnitely decided to sell the plant on op- 
portunity. Some offers were declined ; but in the summer of 1911 it was 
arrangea that the plant and the good will of the nianufacturing business 
should be sold for $50,000 to Warner, or,to a company which he was tu 
organize. After some delays, the matCer took detinite shape, and it was 
settled that he was to pay the purchase price by cauceling a $10,000 indebted- 
ness from the company to hini, by paying $10,000 cash, and by giving his 
notes for the remaining $30,000, secured by mortgage back on the plant. An 
understanding was also reached witli the thrce banks that the $10,000 and 
thèse notes would be divided equally between them ; the notes to be heUl 
as additional security, and the money to be applied on the debts. The banks 
were already secured on the customers' paper by the makers' liability, and on 
the direct paper by bonds signed by surettes. Joseph was surety on the bond 
at each bank, and Warner was surety only on the bond of the Fifth Third. 

The transaction was closed by the acceptance, at a stockholders' meeting, 
August 15, 1911, of Warner's wrltten proposition. The deed and bill of sale 
to Warner from the company and the mortgage back are dated September 1, 
1911. Between September 13th and September 20th the $10,000 cash and the 
$30,000 notes were divided equally among the three banks. The real estate 

©isFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & ludexea 
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mortgage was recorded September 27th, but the deed not until October 26tli. 
The equipment company coUected accounts, and sold Personal property, and 
undertook to contintie the other department, the brokerage part, of its busi- 
ness ; but about November it became known tbat Joseph was in bad shape 
financially, and the insolvency of the equipment company became clear and 
public. January 22, 1912, It was adjudicated a voluntary bankrupt, and Edgar 
M. Johnson became trustée. He thereupon filed this bilï in the District Court, 
making défendants thereto the three banks and Joseph and Warner and 
Warner's subséquent corporation, to which he had transferred title. The 
blll sought to set aside the conveyance to Warner and the distribution of 
the notes and money among the banks. 

It is alleged in gênerai terms that the deed, mortgage, and note distribution 
constituted a conveyance to hinder, deiay, and defraud creditors, and con- 
stituted a préférence by an insolvent, and that they were invalld under the 
laws of Ohlo and under the bankruptcy law of the United States. It did 
not allège that any act of préférence was comniitted within, or that any 
essential recording was delayed so as to reach a date within, four months 
before the bankruptcy adjudication, nor did it in terms say that the banks 
had reason to know they were getting more than would be received by other 
creditors of like class. The answers made déniais suited to meet both the 
fraudulent conveyance theory and the préférence theory of the blll. Testi- 
mony was taken in open court, and, on filing his opinion, the District Judge 
held, apparently foUowing an announcement at the hearlng, that because of 
its failure to allège ail the facts necessary to state a case oif voidable préfér- 
ence the bill must be treated as presenting only the proposition that the con- 
veyance was oue operating to hinder, delay, and defraud creditors. Recogniz- 
iug that under the bankruptcy law a deed coald not be considered fraudulent 
merely because it was a préférence (Coder v. Arts, 213 U. S. 223, 241, 29 Sup. 
et. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008), and that it was doubtful whether the 
proof establlshed fraud, as dlstinguished from préférence, in the sensé re- 
qulred by the décision just cited, the District Judge further held that he 
would treat the case solely as one arislng under that part of the Ohlo statute 
of fraudulent conveyances i which relates to the intent to hinder, delay, or 
defraud, and the importation of this statute into the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 565 [Comp. St. 1913, § 9654]) by section 70e; 
that the transaction was constructively fraudulent, and so, under Ohio déci- 
sions, violated the Ohio statute ; and that the deed and mortgage must be set 
aside, the banks must return to the trustée the $30,000 of notes and the 
$10,000 of cash, and the trustée (subject to certain reserved matters) must 
return thèse to Wai'ner. From a decree accordlngly, the banks and Joseph 
appeal. AVamer and his corporation did not appeal. 

Lawrence Maxwell and Murray Seasongood, both of Cincinnati, 
Ohio, for appellants. 

W. B. Mente and S. G. Stricker, both of Cincinnati, Ohio, for ap- 
pellee. 

Before KNAPPEN and DENISON, Circuit Judges, and KILLITS, 
District Judge. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
The Ohio statutes invalidate a conveyance made with intent to de- 

1 "A sale, conveyance, transfer, mortgage or assignment, made in trust or 
otherwise, by a debtor or debtors, and every judgment suffered by him or 
them against himself or themselves In contemplation of Insolvency with a 
design to prêter one or more creditors to the exclusion in whole or in part 
of others, and a sale, conveyance, transfer, mortgage or assignment made, or 
judgment procured by him or them to be rendered, in any manner, with Intent 
to hinder, delay or defraud creditors, shall be void as to creditors of such 
debtor, or debtors at the suit of any creditor or creditors. * » • " (Sec- 
tion 11104, Gen. Code of Ohio ; Eev. St. § 6343). 
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fraud creditors. The Bankruptcy Act (section 67e) does the same 
thing in "the same language, except that there is a four-months Hm- 
itation. It is not clear that the same words can mean one thing in 
the Bankruptcy Act and mean another thing in the state law, and 
that at the same time the fédéral law can be contemplated as establish- 
ing a uniform System of bankruptcy throughout the United States ; 
but, however that may be (and we return to the subject hereafter), 
we are not satisfied that as a matter of settled Ohio construction the 
words hâve any différent sensé from that given to them by the Su- 
prême Court of the United States in Coder v. Arts, supra, and re- 
affirmed with emphasis and élaboration in Van Iderstine v. National 
Discount Co., 227 U. S. 575, 582, 33 Sup. Ct. 343, 57 L. Ed. 652. 

The discussion in the two cases just cited makes very clear that, 
as matter of accepted gênerai construction and by the inhérent mean- 
ing of the words, a préférence is not, merely because it is a préfér- 
ence, a fraudulent conveyance, and that from the same viewpoint a 
conclusion of intent to "hinder, delay or defraud creditors," based 
only on the accomplishment of a préférence among honest creditors, 
cannot stand. It follows that, before we can accept the contrary con- 
struction as part of the law of Ohio which we must follow in apply- 
ing the statutes of that state, it must hâve been clearly declared by 
its courts. In support of this contrary construction, we are cited to 
two Ohio cases. Jamison v. McNally, 21 Ohio St. 295 ; Stivens v. 
Summers, 68 Ohio St. 421, 438, 67 N. E. 884. Thèse do hold that 
a deed is obnoxious to this Ohio statute, if it is constructively fraud- 
ulent as well as if it is actually fraudulent ; but this rule does not reach 
a conveyance free from criticism, except because it is a préférence. 
Such a conveyance is, for that reason alone, no more constructively 
fraudulent than it is actively fraudulent. It is not fraudulent at al!, 
unless some statute makes it so, constructively. As was said by Mr. 
Justice Lamar in the Van Iderstine Case, speaking of intent to prefer 
'and intent to defraud (227 U. S. 582, 33 Sup. Ct. 345, 57 h. Ed. 
652): 

"But the two purposes are not of the same quality, either in conscience or 
In law, and one may exist without the other. The statute recognizes the dif- 
férence between the intent to defraud and the intent to prefer, and also the 
diiîerenee between a fraudulent and a preferential conveyance. One is in- 
hereiitly and always vicions ; the other innocent and valid, except when made 
in violïLtioii of the express provisions of a statute. One is malum in se and 
the other malum prohlbitum, and then only to the extent that it is forbidden." 

Stivens v. Summers, 68 Ohio St. 421, 438, 67 N. E. 884, was an 
attack on a deed made by an insolvent without adéquate considéra- 
tion, and therefore constructively fraudulent against existing cred- 
itors. Obviously it does not reach a deed merely preferential. Jami- 
son v. McNally was the same kind of a case. So far as the convey- 
ance secured a debt, and was thereby apparently a préférence, it 
was sustained. It was pronounced constructively fraudulent and 
within this statute only as to the surplus value above the debt secured ; 
that is, only to the extent that there was no considération. This déci- 
sion, therefore, furnishes no support for thinking that, in Ohio, a 
merely preferential conveyance is obnoxious to the "hinder, delay or 
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defraud" clause; and we find no later décisions of the Ohio Suprême 
Court more closely applicable. It is to be noted that since the Ohio 
statute above quoted took practically its présent form inthis respect, 
in 1898 (93 Ohio Laws, p. 290), ail preferential transfers by an in- 
solvent hâve been forbidden as expressly and absolutely as are fraud- 
ulent conveyances, and so there has been no occasion to expand, by 
construction, the prohibition of the latter so as to reach the former. 
In the absence of any statutory forbidding or regulating of préfér- 
ences by insolvents, cases hâve frequently arisen where the préférence 
given has seemed unconscionable, and of such character are most, 
if not ail, of the décisions which hâve treated particular préférences 
as within the statute of fraudulent conveyances in its original form; 
but where préférences are expressly forbidden by law, or where some 
are forbidden and some permitted, so that they are directly aiïected and 
controlled by one statutory provision, there seems no occasion nor 
room for resorting to the constructive and indirect efïect of another 
provision in the same or in another statute. 

[2] It is next said, because the corporation was in fact insolvent, 
and because Joseph and Warner were controUing dîrectors and were 
by this transaction personally indemnified on account of their surety- 
ship for their corporation, that there was a constructive fraud, and 
that Rouse v. Bank, 46 Ohio St. 493, 22 N. E. 293, 5 L. R. A. 378, 
15 Am. St. Rep. 644, compels this conclusion. As a construction 
of the Ohio statute, this case must be followed by this court; but 
the Suprême Court of the United States has said that this décision 
"proceeded in part upon a theory that the property of an insolvent 
corporation is a trust fund for its creditors in a wider and more gên- 
erai sensé than could be maintained upon gênerai princlples of equity 
jurisprudence." Smith Co. v. McGroarty, 136 U. S. 237, 241, 10 
Sup. Ct. 1017, 34 L. Ed. 346. The Suprême Court again expressed 
its disapproval of the extrême doctrine when, speaking by Mr. Jus- 
tice Brewer in Sanford Co. v. Howe Co., 157 U. S. 312, 318, 15 
Sup. Ct. 621, 623 (39 L. Ed. 713), it said: 

"Are creditors, who are neither stockholders nor dîrectors, but strangers 
to a corporation, disabled from taking security from the corporation by rea- 
son of the fact that upon the paper they hold there is also an indorsement of 
certain of the directe rs or stockholders? Must, as a matter of law, such 
creditors be content to share equally with the other creditors of the corpora- 
tion because, forsooth, they hâve also the guaranty of some of the dîrectors 
or stockholders, whose guaranty may or may not be worth anythlng?" 

And see full review of décisions in Hollins v. Brierfield Co., 150 
U. S. 371, 385 (14 Sup. Ct. 127, 37 L. Ed. 1113). 

From the same point of view, Judge (later Mr. Justice) Lurton, 
speaking for this court, said in Rickerson v. Farrell, '75 Fed. 554, 565, 
23 C. C. A. 302, 313 : 

"This court has not adopted the theory that the assets of a corporation be- 
come a trust fund in the hands of its directors, for equal distribution among 
ail creditors upon the occurrence of Insolvency. * * • If such a corpo- 
ration may prefer a stranger who Is a créditer, It may, likewise, prefer ene 
of the corporators." 
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To the same effect see Tudge Taft's opinion in Brown v. Grand 
Rapids Ce, 58 Fed. 286, 292, 7 C. C. A. 225, 22 L. R. A. 817. 

Thèse cases admonish that Rouse v. Bank must not lead us beyond 
the real point there decided, which seems to be that the trust which 
makes it a constructive fraud to prefer one creditor over another 
arises when a corporation has abandoned the objects of its organiza- 
tion, yielded up dominion of its property to its creditors for admin- 
istration and ceased to be a going concern. This interprétation and 
this limitation are confirmed by Damarin Co. v. Huron Co., 47 Ohio 
St. 581, 590, 26 N. E. 37, and were adopted by this court in Haines 
V. Bank, 203 Fed. 225, 121 C. C. A. 431. 

[3] The record does not justify a conclusion that when the deed 
and mortgage were given, or that when the notes and money were 
distributed the equipment company had ceased to be a going concern. 
It was doubtless insolvent, and it was discontinu ing a part — the lar- 
ger part — of its business ; but it was retaining assets having a book 
value of more than $200,000 and having actual value such that the 
later bankruptcy appraisal showed $37,000. Its debts above those 
to the banks were comparatively small. It had a large amount of per- 
sonal property to sell and of accounts receivable to liquidate in con- 
nection with the branch of business discontinued, and it intended to 
continue another branch which had been profitable and might be again. 
In short, instead of yielding up dominion over ail its property and go- 
ing out of business, it was retaining- dominion for the purpose of 
making its own présent and future arrangements with creditors, and 
it was continuing its corporate opérations, expecting to avoid a col- 
lapse for some little time, and hoping to do so permanently. Since 
the Suprême Court in the Brierfield and Sanford Cases disapproved 
the extrême application of the trust fund theory, we find no authori- 
tative or persuasive décision authorizing its use in a case like this. 
Instances of application hâve been either where there had been com- 
plète abandonment of the status of "going concern," or where, as in 
the Rickerson Case, the managing directors had taken advantage of 
their position to mislead the unsecured creditors. 

Rev. St. § 6343 (Gen. Code, § 11104) also invalidâtes any preferential 
conveyance by an insolvent, and this provision is said to inure to plain- 
tiff's benefit through the opération of section 70e. If it were necessa- 
ry to pass upon this question in order to décide this case, it so far sug- 
gests conflict between the Ohio statute and the purpose of the Bank- 
ruptcy Act to establish a uni f orra ruie, and is so closely analogous to 
the matter involved in Stellwagen v. Clum, 218 Fed. 730, 134 C. C. A. 
408 (opinion filed November 4, 1914), that we might find it necessary to 
certify the question, as we did there; but, for reasons to be stated, 
we think that should not be permitted to be, on this review, the con- 
trolling issue. 

[4] The question of préférence being passed, and the question of 
constructive fraud because of préférence or because of the trust fund 
theory being eliminated, there remains the question of actual fraud, 
as defined in the Van Iderstine Case. The District Court did not 
maice any fînding on this subject. We think the record forbids the 
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conclusion that there was any unfairness in the transaction, unless 
unfairness is inhérent in a préférence by an insolvent corporation 
of a bank debt upon which its directors and managers are personally 
liable. The agreed price, $50,000, was a fair price ; it was much less 
tlian the book value, but it was more than any offer which had ever 
been received after months of effort to sell; and the record strongly 
indicates that it was a good bargain for the seller and a bad one for 
the purchaser. Warner and the Warner Company hâve not appealed 
from the decree, which took the property away from them and re- 
lieved them from the payment of the purchase price. True, if there 
was a value in the property and good will above the purchase price, 
Warner would get a benefit from it; but no one would buy such a 
property who did not expect to make a profit — and a large one — and 
Warner was the only person in sight specially fitted to take the prop- 
erty over and carry on the business. His connection with the trans- 
action was entirely open, and there accrued to him no concealed ad- 
vantage and no actually unfair advantage — nothing save the preferen- 
tial benefit. Neither the equipment company nor Joseph retained 
any interest of any kind in the property or had any advantage from 
the deal, except that the corporation debts were reduced and Joseph's 
suretyship liability correspondingly modified. Upon the theory of 
actual fraud, the bill must fail; and, from what has been said, it is 
évident that the decree below must be reversed. 

[5] This would, ordinarily, lead to a direction that the bill be dis- 
missed; but we are not satisfied to make that final disposition of the 
case. The theory that there was a préférence in violation of the 
Bankruptcy Act (or of section 6343, Rev. St. Ohio) discloses, upon the 
facts proved, a meritorious controversy that ought to be decided, 
and that might better be decided in this case than in another case to 
be now commenced. This theory does not necessarily affect the con- 
veyance and notes as much as it does the later distribution of the 
notes and money, and yet the two are closely involved. The deed 
has been set aside as against Warner, and he has not appealed. That 
it should be invalid as to him and yet valid to the extent of the in- 
terest of the banks suggests complications. Further, it would seem 
that a final decree now made or directed by us would be appealable 
to the Suprême Court, and that court might think that the pleadings 
sufficiently raised the issue of préférence imder the Bankruptcy Act, 
and might fioally décide the case on that issue. Since the District 
Court sustained the défendants' contention that this issue was not on 
trial, it is probable that they did not take their fuU proofs on that 
subject, and a final décision on the présent record might be unjust. 
Under thèse unusual conditions, we see no way to insure that the 
full controversy shall be finally decided, in this case and upon a proper 
record, save to direct that the decree be reversed as to appellants 
and the case remanded ; that the plaintifif hâve opportunity to amend 
his bill so as sufficiently to allège a case of préférence both under 
the State law and the Bankruptcy Act; that, if he does so, the de- 
fendants hâve opportunity to amend their answer, and that both par- 
ties take further proofs, if desired, on thèse issues; and that a de- 
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crée be entered thereupon as to the District Court shall seem proper. 
If plaintiff does not care to amend, his bill shall be finally dismissed 
as against appellants. Appellants will recover costs of this court. 

It should be understood that we look upon that part of Rev. St. 
§ 6343 (section 11104, Gen. Code), above quoted as covering two 
measurably distinct subjects, which, until 1898, had always been found 
in separate sections. Se far as the section affects preferential con- 
veyances by an insolvent we hâve refrained from any discussion, re- 
serving that subject for future considération and décision or certifi- 
cation, if it shall eventually seem to présent a controlling question. 
So far as this section invalidâtes conveyances for other reasons than 
because preferential, we do consider it, and we reverse the case upon 
that issue alone. 

[6] Since the court below had not lost control of its decree when 
this appeal was taken, and its power has been suspended pending the 
appeal, we think (without intimating any opinion as to the rightful 
course) that it will now bave power to vacate or revise its decree as 
to Warner, if it shall think justice requires such course. 



BANKERS' SURETY CO. v. TOWN OF HOLLY.Î 

(Circuit Court of Appeals, Eighth Circuit. January 4, 1915.) 

No. 4085. 

1. Peocess ®=»158 — Motion to Quash Skevice! — Spécification oï Defects. 

A motion to quash the service of summons for the reason that It was 
not valld nor authorissed mlght properly hâve been overruled on the 
ground that It presented nothing upon which the trial court could rule, 
as such a motion must deflnitely point out the defects in the service, and 
nothing beyond the scope of the motion will be eonsidered. 

[Ed. Note.— For other cases, see Process, Cent Dig. §§ 218-220; Dec. 
Dlg. <©=3l58.] 

2. Appeal and Ekkoe <S;:z3677 — Rbview — Mattees Not Ruled on Below. 

Where a motion to quash the service of the summons was insufficient 
to présent anything upon which the trial court could rule, and the record 
dld not show that it was not overruled on this ground, there was noth- 
ing for the Circuit Court of Appeals to review. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 2877; 
Dec. Dig. <S=>877.] 

3. Insxjbance tS=>627 — Foeeign Corporations — Service or Pkocess— Tech- 

NicAi, Defects. 

In an action against a foreign surety conipany, an objection to the serv- 
ice of the summons because made upon the deputy commissioner of Insur- 
ance, instead of the commissioner, appointed by défendant as its attorney 
upon wliom service mlght be made, pursuant to statute, was very tech- 
nical, and did not appeal f avorably to a court of justice, where défendant 
had received the summons and complaint. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1573, 1574; 
Dec. Dig. <g=5627.] 

4. iNsuKANCE <s=3627 — Foeeign Ooepoeations — Service of Peocess — Statu- 

tory Peovisions. 

Under I^îiws (;olo. 1007, p. 417, § 22, requiring foreign Insurance com- 
panies, before (rausactiiig business in tbe state, to appoint the commia- 

®=>For other cases seo same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe! 
t Rehearlng denied March 31, 1915. 
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sloner of Insurance their attorney upon whom process may be served, 
and to stipulate that such authorlty shall continue In force so long as 
any liability remains outstanding against the eompany in the state, where 
a foreign surety Company, after flling a power of attorney irrevoeably 
consenting tttat process might be served upon the commissioner, with- 
drew from the state, and its withdrawal was aecepted by the commis- 
sioner of insurance, but it never attempted to revoke such irrévocable 
consent, and it thereafter executed outside the state a bond to secure per- 
formance of a contract with a town in Colorado, whlch the contractor de- 
livered to the town vrithln the state, the exécution and delivery of such 
bond was a transaction of business in the state, and authorized the serv- 
ice of process in a suit thereon upon the commissioner of insurance, as 
the bond did not become legally binding until aecepted by the town. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1573, 1574; 
Dec. Dig. <S=>627.] 
6. Instjkance <S=»627 — Fokeign Corporation — Service or Peocess — 

ESTOPPEI,. 

Where a foreign surety company, which executed an appointment of 
the commissioner of insurance as its attorney upon whom process might 
be served in considération of the privilège of dolng business In a state, 
after withdrawlng from the state executed a bond to secure the perform- 
ance of a contract, attached to and made a part of the bond, and providing 
that a bond should be given by a surety company regularly incorporated 
and authorized to operate in the state, the surety company was estopped 
to deny that it was authorized to do business in the state and was do- 
lng business therein, so as to authorize the service of process upon the 
commissioner of insurance. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 1573, 1574; 
Dec. Dig. <S=627.] 

6. Pleading <e=>236 — Amendment — Discrétion of Trial Court. 

The allowance of amendments to the complaint is a matter within the 
discrétion of the trial court. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 601, 605 ; Dec. 
Dig. ®=>236.] 

T. Limitation of Actions i®=j127 — Amendhent of Pleadings. 

A provision in a contractor's bond that suits brought thereon must be 
tnstituted within six months after the breach of the contract did not pre- 
vent the amendment of the complaint in an action thereon after the six 
months had expired, where the amendment stated no new cause of action. 

[Ed. Note. — For other cases, see limitation of Actions, Cent Dig. §§ 
543-547; Dec. Dig. ©=127.] 

8. Appeal and Eeeor ©=»173 — Review — Matteks Not Raised Bei-ow. 

In an action on a contractor's bond, where the point that no notice was 
given to the surety of any act on the part of the contractor involving a 
loss for which it would be responsible immediately after the occurrence 
of the act was neither pleaded nor otherwise presented to the trial court, 
it could not be considered by the Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1079- 
1089, 1091-1093, 1095-1098, 1101-1120; Dec. Dig. <S=>173.] 

In Error to the District Court of the United States for the District 
of Colorado; John A. Riner, Judge. 

Action by the Town of Holly against the Bankers' Surety Com- 
pany. Judgment for plaintiff, and défendant brings error. Affirmed. 

W. E. Clark, of Denver, Colo., for plaintiff in error. 
John H. Fry, of Denver, Colo. (Pershing & Titsworth and Caldwell 
Martin, ail of Denver, Colo., on the brief), for défendant in error. 

®SjFor other cases see same toplc & KEY-NUMBBR la ail Key-Numbered Digests & Indexes 
219 F.— 7 



98 219 FEDERAL RBPOETEB 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

CARLAND, Circuit Judge. The town of Holly, Colo., brougl)t 
suit against tiie Bankers' Surety Company, an Ohio corporation, and 
recovered a judgment therein in the sum of $10,000 upon a bond exe- 
cuted and delivered to the town November 15, 1909, to secure the 
faithful performance of a contract made and entered into between the 
town and the W. K. Palmer Company, engineers, July 24, 1909, cov- 
ering certain engineering work in connection with the installation of a 
sewer System for said town. The surety company claims that the trial 
court never obtained jurisdiction over it to render such judgment, 
for the reason that the summons and complaint issued in said action 
was never served upon it. 

We will first consider the record for the purpose of ascertaining 
what the surety company did in the trial court in the way of raising 
the question of jurisdiction. The action was commenced in the dis- 
trict court of Prowers county, Colo., September 30, 1910. October 27, 
1910, the surety company filed the following motion in the state court : 

"Cornes now the défendant, the Bankers' Surety Company, by W. E. 
Clark, its attorney, and appearing especially for the purpose of this motion, 
and for no other purpose, moves the court to qnash the service of the sum- 
mons hcrein, for the reason that said défendant Is net dolng, nor is it an- 
thori7.ed to do, any business withln the state of Colorado, nor has it been 
at any time during the year A. D. 1910. W. E. Clark, 

"Attorney for Défendant, the Bankers' Surety Company." 

This motion was never ruled upon, and need not be further consid- 
ered. November 16, 1910, the cause was removed by the surety com- 
pany to the United States Circuit Court for the District of Colorado. 
August 28, 1911, counsel for the surety company filed in the Circuit 
Court the following motion : 

"Cornes now the défendant, The Bankers' Surety Company, by W, E. 
Clark, its attorney, and appearing specially for the purpose of this motion 
and for no other purpose, moves the court to quash the service of summons 
herein for the reason that the same is not valid nor authorized. 

"W. E. Clark, 
"Attorney for the Défendant, the Bankers' Surety Company." 

November 17, 1911, this motion was denied and the surety com- 
pany ordered to either demur within 10 or answer within 20 days. 
November 27, 1911, the surety company under protest fîled a gênerai 
demurrer to the complaint. December 21, 1911, the démarrer was 
overruled, and the surety company ordered to answer within 15 days. 
January 13, 1912, the surety company answered under protest. The 
answer alleged that the surety company had donc no business in Colo- 
rado since October 23, 1909, and set forth the correspondence had 
between the surety company and the commissioner of insurance of 
Colorado, which it was claimed had the efïect of excluding the surety 
company from the state on the date mentioned. 

When the case came on for hearing February 12, 1913, 2 years and 
4 months after its commencement, counsel for the surety company read 
a formai protest against being compelled to go to trial, first, because 
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the summons and complaint was served upon the deputy commission- 
er of insurance, instead of the commissioner himself ; second, because 
the surety company had withdrawn from doing business in the state 
of Colorado prior to the exécution of the bond in suit. The protest 
was overruled and exception allowed. The town of Holly introduced 
its évidence in support of the complaint, the surety company taking 
no part in the trial of the merits, but at the close of the plaintiff's évi- 
dence introduced évidence which showed that the commissioner of in- 
surance of Colorado accepted the withdrawal of the surety company 
from that state October 23, 1909; that A. W. Grant, deputy com- 
missioner of insurance received a copy of the summons issued in the 
action September 30, 1910, and on the same day mailed said copy, to- 
gether with a copy of the complaint in the action, also served upon him, 
to the Bankers' Surety Company, Cleveland, Ohio ; and that the sure- 
ty company acknowledged the receipt of the letter. Counsel for the 
surety company then moved to dismiss the action for want of jurisdic- 
tion. The motion was overruled and exception allowed. 

The contract to secure the performance of which the bond was giv- 
en contained this language: 

"The company shall give a bond, acceptable to the town, running to the 
town of Holly, Colorado, In the sum of teu thousand dollars ($10,000.00), for 
the faithful performance of this agreement, and guaranteeing that the sewer 
Systems when completed shall be practical, etHcient sewer Systems In every 
respect. Said bond to be given by a surety company regularly incorporated, 
and authorized to operate in Colorado." 

The bond itself contained the following récital: 

"Whereas, said prlncipals hâve entered into a certain wrltten contract, 
a copy of which Is hereto attached and made a part hereof, bearing date the 
24th day of July, 1909, covering certain engineering work in connection with 
the installation of a sewer System in the town of Holly, Colorado, and super- 
vising the work of construction." 

Palmer, of the W. K. Palmer Company, delivered the bond to the 
town of Holly, and it was accepted by said town. The proof of serv- 
ice of the summons and complaint was as f ollows : 
"State of Colorado, City and County of Denver — ss.: 

"Myles P. Tallmadge, being flrst duly sworn, déposes and says that he l.s 
over the âge of twenty-one years and is not interested In or a party to the 
within entitled action ; that he received the within summons, together with 
a copy of the complaint in the within stated action, on the 30th day of 
September, A. D. 1910, and personally served the same upon William L. 
Clayton, commissioner of Insurance of the state of Colorado, by leaving with 
Alexander W. Grant, deputy commissioner of insurance of said state, and 
chief clerk of said commissioner of insurance, personally, in the ofiSce of 
said commissioner of insurance in the capitol building of said state of Colo- 
rado, between the hours of three and four o'cloek in the afternoon of said 
last-mentioned day, a true copy of the within summons, together with a copy 
of the complaint In the action therein mentioned, thereto attached; and 
déponent further says that he knows the person served as aforesaid to be 
the duly authorized agent of the Bankers' Surety Company, a corporation 
of the state of Ohio, for the purpose of service of process on said surety 
company, the person mentioned and described in said summons as eue of 
the défendants in the action therein mentioned. Myles P. Tallmadge. 

"Subscribed and sworn before me this 30th day of September, A. D. 1910. 
My commission expires February 20, A. D. 1913. 

"[Seal.] Alexander C. Hitzler, Notary Public," 
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Section 22, Session Laws of Colorado of 1907, page 447, reads as 
f ollows : 

"Sec. 22. (Appolnting Commlssioner — Attorney.) No foreign Insurance Com- 
pany shall, directly or indirectly, Issue policies, take risks or txansact busi- 
ness in this state, until it shall hâve flrst appointed, in writing, the com- 
mlssioner of insuranee to be the true and lawful attorney of such company 
in and for this state, upon whom ail lawful processes in any action or pro- 
ceeding against the company may be served with the same effect as if the 
company existed in this state. Said power of attorney shall stipulate and 
agrée, upon the part of the company, that any lawful process against the 
company whlch Is served on said attorney shall be of the same légal force 
and validlty as if served on the company, and that the authority shall con- 
tinue in force so long as any liabillty remains outstanding against the com- 
pany in this state. A certificate of such appointment, duly certlfled and au- 
thentlcated, shall be filed in the office of the commlssioner, and copies cer- 
tlfled by him shall be deemed sufflcient évidence, and service upon such attor- 
ney shall be deemed sufflcient service upon the principal." 

The appointment by the surety company of the superintendent of 
insuranee of the state of Colorado as a person upon whom service 
of process in suits against it might be served, reads as f ollows : 

"Know ail men by thèse présents, that the Bankers' Surety Company, a 
corporation created by and organized under the laws of the state of Ohlo, 
and thereby authorized to transact the business of fldelity and guaranty in- 
suranee, desiring to transact such business within the state of Colorado, pur- 
suant to the laws thereof, does by thèse présents irrevocably consent that 
actions may be commenced against said company in the proper court of any 
county in the state of Colorado in which the cause of action shall arise, or 
in which the plaintifE may réside, by service of process upon the superintend- 
ent of insuranee of the state of Colorado ; and the said the Bankers' Surety 
Company does hereby, in considération of tlie privilège of doing business in 
the state of Colorado as aforesald, stipulate and agrée that such service of 
process shall be taken and held in ail courts to be as valid and binding as 
if due service had been made upon said company according to the laws of 
said state of Colorado, or of any other state. And that the authority shall 
continue so long as any liability remains outstanding against the company 
in the state of Colorado. 

"In witness whereof, the said company, in accordance with a resolution 
of its board of directors, duly adopted by said board on the eleventh day 
of July, A. D. 1902 (a certified copy whereof is hereto attaehed), hath to 
thèse présents affixed its corporate seal and caused the same to be subseribed 
and attested by the président and secretary, at the city of Cleveland, in the 
state of Ohio, on the eleventh day of July, 1902. 

"Harvey D. Goulder, Président." 

[1, 2] The motion to quash the service of the summons made in 
the fédéral court presented nothing upon which the trial court could 
rule. It was équivalent to a motion to quash the service for the rea- 
son that the service was not good. The trial court would hâve been 
fully justified in overruling it for this reason, and nothing appears 
in the record to show that it did not do so. As the record présents no 
question upon which the trial court ruled, there is no question for this 
court to review. Board of Com'rs v. Sutliff, 97 Fed. 270, 38 C. C. A. 
167; Railway Co. v. Henson, 7 C. C. A. 349, 351, 58 Fed. 530, 532; 
Philip Schneider Brewing Co. v. American Ice Mach. Co., 23 C. C. A, 
89, 100, 77 Fed. 138, 149; Manufacturing Co. v. Joyce, 4 C. C. A. 
368, 370, 54 Fed. 332, 333. 
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A motion to quash the service of process must distinctly point out 
the defects in the service, and nothing beyond the scope of the motion 
will be considered. Cheney v. Chicago City Nat. Bank, 77 111. 562; 
Smith V. Delane, 74 Neb. 594, 104 N. W. 1054; Bucklin v. Strickler, 
32 Neb. 602, 49 N. W. 371 ; Brown v. Goodyear, 29 Neb. 376, 45 N. 
W. 618; Freeman v. Burks 16 Neb. 328...20 N. W. 207; Smelt v. 
Knapp, 16 Neb. 53, 20 N. W. 20; Perkins v. Mead, 22 How. Prac. 
(N. Y.) 476; Thibault v. Connecticut Valley Lumber Co., 80 Vt. 333, 
67 Atl. 819 ; Barrows v. McGowan, 39 Vt. 238. 

[3-5] The point that the service of the summons was bad because 
made upon the deputy commissioner of insurance, was first made in 
a so-called protest read when the case was called for trial about 2 
years and 4 months after its commencement. As the surety company 
received the summons and complaint the objection appears to be very 
technical, and does not appeal favorably to a court of justice. It is 
doubtful whether having made a motion to quash the service of the 
summons without specifying therein the defects in the service, the 
surety company could again be heard to question such service. But, 
laying this proposition aside, we come to consider whether the évi- 
dence introduced at the trial by the surety company shows that it was 
not doing business in Colorado on September 30, 1910, the date of the 
service of the summons, or had not donc business in Colorado with 
référence to the subject-matter of the litigation prior to the date of 
said service. It is true that the withdrawal of the surety company 
from the state of Colorado was accepted by the commissioner of in- 
surance on October 23, 1909, but it also appears that it never attempt- 
ed to revoke its irrévocable consent that actions might be commenced 
against said company in the proper court of any county in the state of 
Colorado in which a cause of action should arise or in which the 
plaintiff might réside by service of process upon the superintendent 
of insurance. The bond in question was executed by the surety com- 
pany at Kansas City, Mo., and delivered by the principal obligor to 
the town of Holly in Colorado, and did not become legally binding 
until it had been so accepted by said town of Holly, and the contract, 
which was attached to the bond and made a part thereof, provided 
that the bond should be given by a surety company regularly incor- 
porated and authorized to operate in Colorado. 

We are of the opinion that the exécution and delivery of the bond 
in question to the town of Holly, in Colorado, for the purpose of 
securing the faithful performance of a contract to be performed in 
Colorado, was a transaction of business in Colorado, and authorized 
the service of process in a suit brought upon the bond upon the com- 
missioner of insurance. We are further of the opinion that, the bond 
having been executed, delivered, and accepted with full knowledge 
of the language of the contract, which required said bond to be signed 
by a surety company regularly incorporated and authorized to oper- 
ate in Colorado, the surety company is estopped from asserting that 
it was not doing business in said state. The exécution and delivery 
of the bond, with the contract attached thereto and made a part there- 
of, was a représentation to the town of Holly that the surety com- 



102 219 FEDERAL REPORTER 

pany was authorized to do business in Colorado and was doing busi- 
ness therein. Having executed and delivered the bond under that rep- 
résentation, it may not now, when sued upon the bond, allège that it 
was not authorized to do business in Colorado at the time it executed 
atid delivered the bond, That the exécution and delivery of the bond 
to secure the perforniance of the contract in question was the trans- 
action of business in Colorado is supported by the following authori- 
ties : Mutual Life Insurance Co. v. vSpratley, 172 U. S. 602, 19 Sup. 
Ct. 308, 43 L. Ed. 569; Mutual Reserve Fund Life Ass'n v. Phelps, 
190 U. S. 147, 23 Sup. Ct. 707, 47 L. Ed. 987 : Equitable Life Societv 
V. Cléments, 140 U. S. 226, 11 Sup. Ct. 822, 35 L. Ed. 497; Mutual 
Life Insurance Co. of New York v. Cohen, 179 U. S. 262, 21 Sup. 
Ct. 106, 45 L. Ed. 181 ; Commercial Mutual Accident Co. v. Davis, 
213 U. S. 245, 29 Sup. Ct. 445, 53 L. Ed. 782. Upon the question of 
estoppel the following cases may be cited : Ehrman v. Teutonia In- 
surance Co. (D. C.) 1 Fed. 471 ; Phœnix Ins. Co. v. Pennsylvania R. 
R. Co., 134 Ind. 215, 33 N. E. 970, 20 L. R. A. 405, and cases cited; 
Sparks V. National Masonic Ace. Assn. (C. C.) 73 Fed. 277; Lafay- 
ette Ins. Co. v. French, 18 How. 404, 15 L. Ed. 451 ; Paul v. Virginia, 
8 Wall. 168, 19 L. Ed. 357; Railroad Co. v. Ilarris, 12 Wall. 65, 20 
L. Ed. 354; Foster v. Charles Betcher Lumber Co., 5 S. D. 57, 58 
N. W. 9, 23 L. R. A. 490, 49 Am. St. Rep. 859 ; Barricklow v. Stew- 
art, Executor, 31 Ind. App. 44-6, 450, 68 N. E. 316; Berry et al. v. 
Knights Templars' & Masons' Life Indemnity Co. (C. C.) 46 Fed. 439, 
440; Sparks v. Accident Association, 100 lowa, 458, 69 N. W. 678; 
John Deere Plow Co. v. Wyland et al., 69 Kan. 255, 76 Pac. 863, 2 
Ann. Cas. 304, and John Deere Plow Co. v. Spatz, 69 Kan. 255, 76 
Pac. 863 ; Stewart v. Harmon et al. (C. C.) 98 Fed. 190, 191 ; Dia- 
mond Plate Glass Co. v. Minneapolis Mut. Fire Ins. Co. (C. C.) 55 
Fed. 27, 29: Minneapolis Fire & Marine Ins. Co. et al. v. Norman, 
74 Ark. 190, 85 S. W. 229, 230, 109 Am. St. Rep. 74, 4 Ann. Cas. 
1045. 

We hâve examined Hunter v. Mutual Reserve Fund Life Ass'n, 
218 U. S. 573, 31 Sup. Ct. 127, 54 L. Ed. 1155, 30 L. R. A. (N. S.) 
686; Green v. C, B. & Q. Ry. Co., 205 U. S. 530, 27 Sup. Ct. 595, 51 
L. Ed. 916; Territory of New Mexico ex rel. Caledonian Coal Co. v. 
Baker. 196 U. S. 432, 25 Sup. Ct. 375, 49 L. Ed. 540; Conley v. 
Mathieson Alkali Works, 190 U. S. 406, 23 Sup. Ct. 728, 47 L. Ed. 
1113; Mutual Reserve Fund Life Ass'n v. Phelps, 190 U. S. 147, 
23 Sup. Ct. 707, 47 L. Ed. 987; Cooper Mfg. Co. v. Ferguson & Har- 
rison, Partners, 113 U. S. 727, 5 Sup. Ct. 739, 28 L. Ed. 1137— cited 
by counsel for the surety company, and find that they are clearly dis- 
tinguishable from the case at bar in their facts, and in principle sus- 
tain the position hère taken. None of the cases cited by counsel pré- 
sent a case where a citizen or municipal corporation of a state with 
whom a foreign corporation has transacted business is seeking to 
enforce a liability under such a state of facts as presented by this rec- 
ord. We conclude that the trial court, upon the record before it, had 
jurisdiction to proceed and adjudicate the rights of the parties. 

[6] It is assigned as error that the court erred in allowing the 
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plaintiff below to amend its complaint. No exception was taken to 
the order allowing the amendment, and there was no error in making 
the order, as it was a matter within the discrétion of the trial court, 
which was wisely exercised. 

[7] The bond provided that suits at law or proceedings in equity 
brought on the bond to recover any claim thereunder, must be in- 
stituted within six months after the breach of the contract. It is 
claimed that at the time the complaint was amended, the six months 
had expired, but the amendment stated no new cause of action, and 
the point is without merit ; furthermore the point was never presented 
to the trial court in any way. 

[8] There was no error in overruling the demurrer to the amended 
complaint as it stated a good cause of action. The point that no no- 
tice was given to the surety company of any act on the part of its 
principal in the bond which would involve a loss for which the surety 
company would be responsible immediately after the occurrence of 
such act was neither pleaded by the surety company nor otherwise 
presented to the trial court, and therefore cannot now be considered. 
The point that the évidence did not support the verdict was in no 
way presented to the trial court. 

It results from what has been said that the judgment below must 
be affirmed. 

And it is so ordered. 



CHICAGO, ST. P., M. & O. EY. CO. v. BANCROFT DRAINAGE DIST. 

(Circuit Court of Appeals, Eighth Circuit. December 24, 1914.) 

No. 4146. 

Deains <S=>76 — Drainage Boabd — Notice of Hearino — Publication. 

TJnder the rule of décision in Rev. St. Neb. 1913, § 1877, relating to the 
apportionment of benefits for a drainage improvement, and providiug 
that "a notice shall be inserted for at least one week in a newspaper piib- 
lished at the county seat stating the time when, and the place where, the 
directors shall meet for the purpose of hearing ail parties interested in 
the apportionment of benefits by reason of the improvement, the word 
"for" is équivalent to "during," and notice is requlred to be published 
at least during the week immediately preceding the meeting. If the pub- 
lication is made in a weekly paper and the first publication is more than 
a week before the date of the meeting, it must be continued in the sub- 
séquent issues until that time. 

[Ed. Note. — For other cases, see Drains, Cent Dig. §§ 76-81 ; Dec. Dig. 
®=»76. 

For other définitions, see Words and Phrases, First and Second Séries, 
For.] 

Reed, District Judge, dissenting. 

In Error tp the District Court of the United States for the District 
of Nebraska; Wm. H. Munger, Judge. 

Action by the Bancroft Drainage District against the Chicago, St. 
Paul, Minneapolis & Omaha Railway Company. Judgment for plain- 
tiff, and défendant brings error. Reversed. 

®=5For other cases see same topîc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Wymer Dressler, of Omaha, Neb. (George W. Peterson, of St. Paul, 
Minn., and Edgar R. Hart and A, A. McLaughlin, both of Omaha, 
Neb., on the brief), for plaintifï in error. 

P. M. Moodie and O. C. Andersen, both of West Point, Neb., for 
défendant in error. 

Before HOOK and CARLAND, Circuit Judges, and REED. Dis- 
trict Judge. 

HOOK, Circuit Judge. This case involves the validity of an assess- 
ment levied by the Bancroft drainage district in Nebraska against the 
right of way and lands of the railway company. The gross cost of 
the work was charged against the property in the district and appor- 
tioned among the several tracts and parcels according to units of 
benefit. A statute of Nebraska required that : 

"A notice shall be Inserted for at least one week In a newspaper published 
at the county seat, stating the time when, and the place where, the directors 
shall meet for the piirpose of hearlns ail parties Interested in the apportion- 
ment of benefit by reason of the improvement." Section 1S77, R. S. Neb. 1913. 

The directors of the district fixed their meeting for September 11, 
1909. The notice was published in a weekly newspaper of the issue 
of September 3d, but not in the next issue of September lOth, the day 
before the hearing. It is conceded that the railway company had no 
actual knowledge of the organization or proceedings of the district or 
of the hearing referred to. The principal question hère is of the suf- 
ticiency of the publication. The district contends that the statutory 
requirement is satisfied by one publication in a weekly newspaper if 
made at least one week before the hearing regardless of a longer time 
intervening. The railway company contends that, if the first publica- 
tion is more than one week before the hearing, it should be f ollowed by 
insertions in each issue of the newspaper up to the date fixed, and 
therefore in the présent instance there should hâve been a publication 
on the lOth of September. The trial court with some doubt held with 
the district. 

In Nebraska such statutes must be literally complied with. The 
publications required are jurisdictional. Leavitt v. Bell, 55 Neb. 57, 
64, 75 N. W. 524; Wakeleyv. Omaha, 58 Neb. 245, 78 N. W. 511. 
There are two lines of décisions of the Suprême Court of that state 
each resting upon the peculiar statutory phrase employed. In Law- 
son V. Gibson, 18 Neb. 137, 24 N. W. 447, the phrase was "for at least 
thirty days before the day of sale, by advertisement in some news- 
paper." The court adopted the doctrine of Whitaker v. Beach, 12 Kan. 
493, and held that: 

"The notice must be flrst published at least thirty days before the day of 
sale, and continued in each successive issue of the paper up to the day of 
sale." 

In the Kansas case the court held that "for" meant "during." It 
said; 

"Such is a common signification of the Word, and unless it hâve that mean- 
ing hère It is entirely superfluous. If the Législature intended that a single 
insertion in the paper should be sufflcient, they would hâve expressed this 
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Intention much more clearly by omitting 'for,' and saying only 'at least thirty 
days.' " 

In Leavitt v. Bell, 55 Neb. 57, 75 N. W. 524, the expression was "for 
at least six days prior." The court said : 

"Tbe Word 'for' in that phrase means 'durlng,' and the phrase must be 
construed as though it read that the City council shallgive notice of its 
sitting as a board of equalization at least during the six days immediately 
prior to the date of its so convening." 

Lawson v. Gibson, supra, was followed, and the court approved 

Scammon v. Chicago, 40 111. 146, where the statute provided : 

"Notice shall be given by said commissioners by six days' publication in the 
corporation newspaper." 

State V. Cherry County, 58 Neb. 734, 79 N. W. 82S, involved the 
publication of a proposition to issue bonds to be voted upon at an élec- 
tion. The statute required the question with a statement of the dé- 
tails "to be published for four weeks in some newspaper published in 
the county." It was inserted in four successive weekly issues, but the 
élection day was less than a week after the last. The court again an- 
nounced the équivalence of "for" and "during" and said: 

"The statute is not complied with unless the notice is published during four 
weeks preceding the élection. Four weeks must intervene between the tirst 
publication and the élection." 

It may be observed that, when not otherwise provided, a publication 
may be made in either a weekly or a daily newspaper. One publica- 
tion in a weekly covers the period until the next issue ; but if a daily 
is selected the insertion must be in each daily issue during the time. 
In Shannon v. Omaha, 72 Neb. 281, 100 N. W. 298, a spécial assess- 
ment was held invalid for lack of sufficient notice of a meeting of the 
city council to equalize the levy. The statute required a notice of the 
sitting "for at least six days prior thereto." Publications were made 
seven consécutive days ending with March 20th. The court cited 
Leavitt v. Bell, supra, and said : 

"Aecording to this rule the notice should hâve been published for the six 
days immediately prior to the 24th day of March, and, this not having been 
doue, the notice was invalid." 

In the other class of cases the statutory phrases are held to signify 
the number of publications instead of the duration of time. In Davis 
V. Huston, 15 Neb. 28, 16 N. W. 820, the statute read, "The publication 
must be made fo.ur consécutive weeks in some newspaper." It was 
held that : 

"The notice should be printed in a weekly newspaper for four weeks suc- 
cessively, etc., and that the publication is deemed complète upon the distribu- 
tion of the newspaper containing its fourth successive weekly insertion." 

The requirement in Alexander v. Alexander, 26 Neb. 68, 41 N. W. 
1065, was a publication "three weeks successively" previous to the 
time appointed, and it was held to hâve been complied with by a publi- 
cation once each week for three successive weeks — three weekly publi- 
cations. 
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_^ In Claypool v. Robb, 90 Neb. 193, 133 N. W. 178, the phrase was 
"the publication must be made four consécutive weeks." A publica- 
tion in a weekly newspaper once each week for four weeks successively 
was held sufïicient; also, that the pubhcation should be made in ail 
the issues per week of the newspaper selected, if there were more 
than one. 

State V. Hanson, 80 Neb. 724, 115 N. W. 294, involved a publication 
of a notice of élection under another section of the drainage statute. 
It required the county clerk to "publish a notice once each week for 
three weeks in a newspaper." The court held that the phrase nieant 
the number of publications rather than the duration of the notice. Va- 
rious décisions of the court were reviewed with this conclusion : 

"There is no conflict in the authoritles cited. Where the tinie mentioned by 
the statute expresses the duration of the notice, tlie same must be publlsheil 
for and during the time mentioned. Where, however, the time mentioned lu- 
dicates only the number of thnes the notice Is required to be published, it Is 
satisfied if the notice Is published the number of times mentioned. It is ap- 
parent that the plirases, 'shall publish a notice once each week for three 
weeks' and 'a notice shall be given for three weeks by publication.' haye dif- 
férent meanlngs. In the flrst 'for three weeks' limits the number of publica- 
tions, and in the other phrase 'for three weeks' fixes the period of time 
during whieh the publication must be made." 

The expression "for at least one week" in the statute before us falls 
in the first class of cases mentioned and signifies the duration of the 
notice ; and a week or more of publication should be the week or more 
immediately before the time of hearing. Leavitt v. Bell, supra. As 
said in State v. Hanson, supra, the notice must be published "for and 
during" the time. If in the judgment of the directors of the district 
the conditions require a longer notice than one week, the publication 
should be made for and during the longer period. In other words, the 
statute would not be satisfied by one insertion of the notice long in ad- 
vance of the day fixed. No step in ail the proceedings of the drainage 
district is more important to the property owners than the décision up- 
on the units of benefit and the apporîionment and charging of the cost 
of the improvement against their property. The clash of individual in- 
terests arises then in which the judgment of the public officiais, not 
their discrétion, is invoked, and notice to the property owners with 
opportunity to be présent and to be heard in protection of their rela- 
tive rights is a vital part of the machinery prescribed by the statute. 
The distinction between the two kinds of publications is suggested in 
the very section of the statute in which the one before us occurs. The 
publication or insertion of a notice of the hearing "for at least one 
week" is first required. Next, the directors must file with the county 
clerk their completed apportionment and publish a copy of it "once 
each week for three consécutive weeks in a newspaper." Other sec- 
tions of the same article are similarly significant. Whether a drainage 
district shall be formed and, if so, who shall be its directors, is deter- 
mined at an élection on a day fixed by the county clerk. Section 1870 
provides that the clerk shall "publish a notice once each week for three 
weeks in a newspaper," stating among other things the time and place 
of the élection. Section 1882 requires that the board of directors "shall 
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give notice by publication once each week for three consécutive weeks" 
of a proposed issue of bonds ; and section 1914 requires the publication 
of "a notice once each week for three consécutive weeks'' of an élection 
to vote whether certain work shall be donc and the liability incurred. 

It is contended that the distinction drawn in the décisions is between 
giving notice and publishing notice, but we are unable to find where the 
State court has so held. Cuming County v. Bancroft Drainage District, 
90 Neb. 81, 132 N. W. 927, is cited. It did not involve the question 
hère. The expression in the opinion of the court that "due notice of 
the filing of the report was given" refers to the report made after the 
meeting at which the benefits were apportioned. The question hère 
is as to the notice of the meeting. None is made as to the subséquent 
notice of the report filed with the county clerk. Several cases of the 
pubhcation of city ordinances are cited, but they are not in point. Our 
attention is also directed to a récent opinion of the Suprême Court of 
Nebraska in White v. Papillion Drainage District (Neb.) 147 N. W. 
218. The court said: 

"The notice of apportionment of beneflts must be published at the county 
seat of each county, in which the lands of the district lie, for at least one 
weelï, but it is not necessary that it be published daily ; if It is published 
iu a weekly paper one week before the meeting for apportionment, it is suffl- 
elent." 

Counsel also présent a copy of the printed record in that case to 
show there was the same omission in publication as in the case at bar ; 
that is to say, the insertion was in but one issue of a weekly newspaper 
more than a week before the meeting. We are not authorized to go in- 
to the record in that case. The opinion of the court is what is authori- 
tative, not what it might hâve decided had its attention been directed to 
some other matter. Obviously the objection was that the publication 
should hâve been made in a daily instead of a weekly newspaper, and 
the court correctly denied it. 

The judgment is reversed, and the cause remanded for a new trial. 

REED, District Judge (dissenting). I am unable to concur in the 
conclusion reached in the foregoing opinion. The statute in question 
requires a notice of the meeting of the directors to apportion benefits 
to be "inserted for at least one week in a newspaper published at the 
county seat" stating the time when and the place where the meeting 
shall be held. The directors of the drainage district selected a weekly 
newspaper published at the proper county seat in which the notice 
should be published, and a sufïicient notice was published in such 
paper in its regular issue of Septmber 3, 1911 ; but it was not publish- 
ed in the succeeding issue of September lOth, which was the day be- 
fore the time fixed for the meeting. The opinion holds that the meet- 
ing of the directors on September llth, and the apportionment of 
benefits then made were unauthorized and void because the notice was 
not also published in the paper of September lOth. A weekly news- 
paper may rightly be selected in which to publish the notice; and 
one publication in a regular issue of such paper would satisfy the re- 
quirement of the statute if it was one week before the time fixed for 
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the meeting. Was the publication of September 3d one week before 
the meeting of September llth? A statute of Nebraska provides: 

"The time within which an act is to be done as herein provided, shall be 
computed by excluding tbe flrst day and including tlie last; if the last be 
Sunday, it shall be excluded." Section 1841, Cobbey's Annotated Statutes of 
Nebraska, 1909. 

And this act applies to publications of légal notices. Pelton v. Drum- 
mond, 21 Neb. 495, 32 N. W. 593. In the cited case a pétition was 
filed in the office of the village board on the 3d day of June, 1886, for 
a license to sell liquors in the village. The statute provided : 

"No action shall be taken upon said application until at least two weeks' 
notice of the filing of the same has been given by publication in a newspapcr 
published in said county." 

A sufficient notice of the application was published in the proper 
newspaper in its issues of June 5th, 12th, and 19th, stating that the 
applicant would apply to the village board for a license on the third 
Friday in June, which was the 18th day of that month. The board 
met on the third Friday in June in regular session, and Tuesday, the 
22d day of June, commencing at 7 o'clock p. m. was appointed for 
the hearing upon said application. The court said : 

"What action could the board take imtil the expiration of that time? 
Simply none. The Civil Code provides that: 'The time within which an act 
is to be done as herein provided shall be computed by excluding the first day 
and including the last. If the last day be Sunday it shall be excluded.' The 
language of thls act requires the application of this rule in the computatlon of 
the time during which notice is to be given. Saturday the 5th day of June 
must be excluded. Two weeks then would expire with Saturday, the 19th. As 
Sunday must be excluded, Monday, the 21st, would hâve been the first day on 
which the board could hâve taken any action whatever in the premises." 

Reviewing the décisions of the Suprême Court of Nebraska, the 
majority holds that the word "for" in a statute similar to the one in 
question, when it expresses the duration of the time of the publication 
requires that the notice must be published during the time mentioned ; 
but, when it indicates only the number of times the notice is to be pub- 
lished, the statute is satisfied if the notice is published the number of 
times specified, and such is the holding of the Nebraska courts. 

The meeting of the board of directors in question was fixed for 
September llth. The notice was published in the regular issue of the 
paper on September 3d. The requirement of the number of publica- 
tions was theref ore satisfied ; and, if the period of time during which 
the notice must be published is also satisfied, then the meeting of 
September llth was authorized and the apportionment of benefits law- 
fuîly made. The day of the publication, September 3d, must be ex- 
cluded in Computing the time of the publication, and the week during 
which the notice was required to be published expired with September 
lOth. Pelton v. Drummond, above. The meeting of the board of di- 
rectors was therefore fixed for the earliest possible date that it could 
be under the Nebraska statute, and the notice thereof published for the 
full time required by the statute. In the cited cases of the majority 
opinion, meetings of the city councils and of boards of directors, and the 
dates of judicial sales as the case may be, were in ail cases held be- 
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fore the notice thereof was published for the time required by the 
statute in the particular case. In State v. Hanson, 80 Neb. 724, 115 
N. W. 294, the question of the requirement of publication of notice 
under the drainage statute of Nebraska was involved. The opinion 
reviews the prior décisions of the Suprême Court of that state and 
says: 

"It is apparent that the phrases 'shall publish a notice once each week for 
three weeks,' and 'a notice shall be given for three weeks by publication,' hâve 
différent meanings. In the flrst 'for three weeks' limits the number of pub- 
lications, and in the other phrase 'for three weeks' fixes the period of time 
during which the publication must be made. Alexander v. Alexander, above, 
is in point and should be foUowed." 

In Alexander v. Alexander, 26 Neb. 68, 41 N. W. 1065, a statute 
requiring the publication of a notice for three successive weeks previ- 
ous to the time for a hearing upon the probate of a will was involved, 
and it was held that publication once each week for three successive 
weeks was sufficient, though the last publication was less than 21 days 
from the first. The hearing was 16 days later than the first publica- 
tion. 

It is said that the notice in question falls within the first class of no- 
tices mentioned in State v. Hanson ; if so, the statute is fuUy satisfied 
by one publication in a weekly newspaper; and, if such pubUcation 
is "at least one week" before the apportionment meeting, the require- 
ment of the statute is satisfied as to the duration of the publication. 
The statute does not require that the meeting shall be held upon the 
last day of the week for which the notice is required, and the meeting 
may rightly be held the day f oUowing the expiration of the week after 
the publication. Pelton v. Drummond, above. Of course, a meeting 
for the apportionment of benefits held long after one publication of a 
notice in a weekly newspaper as suggested, though that be for one 
f uU week, would not be a compliance with the statute ; neither would 
a meeting held long after any number of publications, if more than 
one was required ; but a meeting fixed for and held the day f oUowing 
the expiration of one week is not, it seems to me, vulnérable to such a 
criticism. 

See, also, White v. Papillion Drainage District (Neb.) 147 N. W. 
218, where it clearly appears that the sufiiciency of the notice of the 
meeting for the apportionment of benefits was called in question, and 
the court says : 

"ïhe notice of apportionment of benefits must be published * * * for at 
least one week, but it is not necessary that it be published daily; if it Is 
published in a weekly paper one week before the meeting for apportionment, 
it is sufficient" 

I think that the number of publications of the notice and the dura- 
tion thereof were in strict compliance with the requirements of the 
statute, and that the judgment should be affirmed. 
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CENTRAL TRUST CO. OF NEW YORK v. DENA-ER & R. G. R. CO. et al. 

(Circuit Court of Appeals, Bighth Circuit. December 7, 1914.) 

Nos. 4078, 4079. 

1. RAILEOADS ©=3167 MOBTGAQES CONSTRUCTIOÎ^ — PkOPERTT INCLTJDED. 

A railroad company owned a portion of the stock and a lease .iointl.\ 
with another Company on the property of a junction railroad company. 
On a foreclosure sale of its property, both the stock and leasehold intci- 
ests were sold and conveyed, by spécifie référence in the deed, to the pur- 
chaser, who, in conveying to a new compsjny, ineluded the leasehold in- 
terest but omitted the stock interest, as well as other property aequired 
by him at the sale. The new company executed a trust deed to eom- 
plainant to secure an issue of bonds, which covered specifically the raii- 
road and telegraph Unes so aequired, together with ail after-acquired 
property, and also "ail the property, right, title, and interest of the rail- 
way company in and to the foUowing railroads and railroad properties 
leased by the railway company," foUowed by a description of the prop- 
erty of the Junction railroad company. Held, that although the mort- 
gagor had aequired by delivery from tUe purchaser at foreclosure sale, 
and then owned the stock interest in the junction company, it was not 
covered by the mortgajre, nor did it pass under the after-acqulred property 
clause, and that complainant had no interest in such stock which would 
support a suit to question the disposition made of it by the mortgagor. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 510-533 ; Dec. 
Dig. <&=»167.] 

2. Raileoads <g=>169 — Insolvency^Riqhts of Mortgageb i>' Unmortoaqed 

Propeety. 

A mortgagee of a railroad company has no such interest In its un- 
mortgaged property as a gênerai creditor as will support a suit to enjoin 
a transfer thereof, although the mortgagor is insolvent, where it is not 
shown that the mortgaged property is insufficieut to pav the mortgage 
debt. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 536-548 ; Dec. 
Dig. <S=>1(J9.] 

Amidon, District Judge, disseuting. 

Appeals from the District Court of the United States for the Dis- 
trict of Colorado; John A. Riner, Judge. 

Suit by the Central Trust Company of New York, trustée, against 
the Colorado Midland Railway Company, the Denver & Rio Grande 
Railroad Company, the Rio Grande Junction Railway Company, and 
George Jay Gould. From a decree dismissing the bill as to the two 
last-named corporations, complainant appeals. AfBrmed. 

On December 13, 1912, the appellant brought suit against the Colorado Mid- 
land Railway Company, hereafter called the Midland Company, praying the 
appointment of receivers for ail its property under a mortgage or deed of 
trust to the complainant, as trustée, to secure certain bonds of the Midland 
Company, and if the earnings proved insufflcient, under the receivership, to 
pay the Interest on the bonds, a decree of foreclosure be entered, and that 
complainant hâve gênerai équitable relief. On the same day service was had 
of the subpœna and the District Court, upon appearance of the défendant by 
solicitors, appointed Mr. George W. Vallery, then président of the défendant, 
as receiver of ali its property. On March 7, 1913, the receiver flled a péti- 
tion for leave to pay rent to the Rio Grande Junction Company. In this péti- 
tion he sald: "That the total outstanding stock of said Junction Company is 

<g=nFor other cases see same topic & KEY-NUMBBR in al! Key-Numbered Digests & Indexes 
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20,000 shares, of vvhich the Midland Company, up to a comparatively reopnt 
time before tlie commencement of thls recelversliip, owned 7,371% shares; 
that a mnch larger nuniber of shares of said stock theretofore belonged and 
still belongs to the Deuver Company; that said 7,371% shares, heretofore 
the property of the Midland Company, as aforesaid, had prier to the appoint- 
ment of your receiver been pledged by said Midland Company as security for 
a loan, and upon the nonpayment of said loan were sold by the pledgee and 
purchased by the Denver Company ; that at the présent time said Denver 
Company holds and claims to own said 7,371% shares of the stock of said 
Junction Company, whlch together with other stock of said Junction Com- 
pany, held and elaimed to be owned by said Denver Company, comprises ail 
the stock of said Junction Company, with the exception of a few hundred 
shares, the exact amount of such outstanding shares being unknown to your 
receiver ; that complainant herein, and as well certain of the bondholders 
of the Midland Company, and as well certain creditors of said company, hâve 
elaimed, and still claim, that said sale of said pledge stock was and is invalid 
and vold, on the ground that said stock was and still is subject to the lien 
of the mortgage to secure bondholders, gicen by the Midland Company to 
complainant herein, and upon the further ground that if said stock was a 
free asset, and not eovered by the lien of said mortgage, the sale was for 
divers reasons nevertheless invalid and void and said stock is still the prop- 
erty of the Colorado Midland Railway Company, and that said company or 
your receiver alone is entitled to any dividends whlch may be declared and 
paid thereon, and that your receiver is in grave doubt as to the validity of 
said sale and whether or not said pledged stock Is legally the property of 
the Denver Company or whether the Midland Company is still the légal 
owner thereof." 

On Mareh 19, 1913, the complainant, having obtalned leave to file an amend- 
ed bill of complaint, did so, making défendants, not only the Alidland Com- 
pany, but the Denver & Rio Grande Bailroad Company, hereafter called the 
Denver Company, the Rio Grande Junction Itailway Company, hereafter 
called the Junction Company, and George Jay Gould. In this bill were set 
up substantially the facts In the original bill, and also those hereafter stated 
in relation to the stock once held by the Midland Company in the Junction 
Company, and that it was snbject to complainant's mortgage, and prayed 
that an Injunction issue against the Denver Company, the Junction Company, 
and George Jay Gould. The new défendants ail appeared. On April 9, 1913, 
the Denver Company and the Junction Company filed separate motions to 
disniiss the bill as to them. On May 9, 1913, on leave granted, the complain- 
ant filed its second amended bill of complaint, and the court ordered that the 
motions of tlie Denver Cou3pany and the Midland Company to dismiss the 
bill do stand and be taken as motions to dismiss the second amended bill. 
0n Juns 26, 27,. and 28, 1913, the application for temporary injunction was 
fuUy submitted to the court upon numerous affldavits and by it taken under 
advisement. On July 15, 1913, with leave of court, the complainant flled Its 
third amended and supplemental bill of complaint. It covers 25 pages of the 
présent record. This bill contained allégations showlng the jurisdiction of 
the fédéral court, and tlien alleged the existence of two mortgages upon the 
Unes of the Colorado Midland Railway Company, hereafter called the Old Mid- 
land Company ; a consolidation in 1S93 of the Old Midland Company with the 
Aspen Short Llne Railway Company under the uame of the Colorado Midland 
Tciailroad Company ; that the mortgages upon the property of the Colorado Mid- 
land Railroad Company were foreclosed and the property sold and eonveyed to 
Frederick P. Olcott, who in turn eonveyed it to the New Midland Company, and 
it gave thls complainant the deed of trust in suit. The origin and history of 
the Junction Company is set out in fuU, from which it appears that the Junc- 
tion road was constructed by the Junction Company under an agreement with 
the Denver and the old Midland Companies, by which the Junction road was 
leased for 50 years to the two railroads (that is, the Denver and Midland), and 
that each of said roads became the owner of 7,371% shares of Its stock, its total 
stock being 20,000 shares, of wliich originally outside parties held 5,257 shares ; 
that the aiidlaud's cei'tificate of shares, after being iucluded in complainant's 
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deed of trust, was taken by the Midland Company and deposlted in pledge 
wlth the Equitable Trust Company of New York to secure a loan; that thls 
certiflcate was sold by the Equitable for nonpayment of Its loan and bought 
by the Denver Company. The blU In effect charges fraud on the part of the 
Denver Company in this transaction. It closes with the prayer that the 
Denver Company be enjoined froni votlng or drawing dividends upon the 
7,371% shares of stock in the Jnnction Company, acqulred throngh sale by 
the Equitable, and that It likewise be enjoined from drawing dividends or 
voting upon any stock acqulred by it out of the 5,257 shares originally owned 
by outside parties, and from exerclsing any acts of ownership over same, 
and from claimlng that it is not covered by the Midland trust deed, and from, 
through the Junction Company, coUectlng any rents on the Juuction road 
from the Midland Company, and from declaring a forfeiture of its lease 
therein, and, as against the Junction Company, that it be enjoined from 
transferring the Equitable Trust Company stock, and from paying any div- 
idends thereon, except to some one representing the Midland Company, and 
from collecting from the Midland Company any arrears of rent, and from 
declaring any forfeiture of the lease. 

This brief synopsis, while lacking many éléments of the blU, wlll be sufii- 
clent for an understanding of the opinion of the court. By the order per- 
mitting Its filing it was provided that the separate motions of the défendants 
the Denver & Rio Grande Railroad Company and the Denver & Rio Grande 
Junction Railway Company, to dismiss the bill of complaint hereln, stand 
and be taken as motions to dlsmiss the thlrd amended and supplemental MU 
of complaint flled hereln this day. Thls motion of the Junction Railway Com- 
pany was as foUows: "The défendant the Rio Grande Junction Railway 
Company hereby moves that the bill of complaint in the above-entitled suit, 
and the whole thereof, be dlsmissed as against this défendant for Insuflaclency 
of fact to constitute a valld cause of action in equity against said défendant 
in thls: (1) It appears by the plaintifif's own showlng by said bill that it 
is not entitled to the relief prayed by the bill against thls défendant. (2) It 
appears by the said blU that certiflcates for the 7,371% shares of this com- 
pany's capital stock formerly held by the défendant the Colorado Midland 
Kailway Company, as set forth in said bill, hâve never been delivered to the 
plaintiff; and it also appears by said blU, and especially by the mortgage 
(Exhlbit A) thereto attached and made part thereof, that the plaintifC bas 
not and has never had any lien upon, or any right, title, or Interest whatso- 
ever in, said 7,371% shares of stock, or any portion thereof. * * • (4) 
That there is in the said bill of complaint no allégation of fact as to any 
action taken or proposed by this défendant which would entitle the plain- 
tiff to any relief whatsoever as against this défendant." 

The motion of the Denver Company was as foUows: "The défendant the 
Denver & Rio Grande Railroad Company hereby moves that the bill o:Ç 
complaint In the above-entitled suit, and the whole thereof, be dlsmissed as 
against thls défendant for Insufficlency of fact to constitute a valid cause of 
action in equity against said défendant in this: (1) It appears by the plaln- 
tiff's own showlng by said bill that it is not entitled to the relief prayed by 
the bill against this défendant. (2) It appears by the said bill that the 
alleged cause of action as against thls défendant is based wholly on the ac- 
quisition by this défendant of certain 7,371% shares of the capital stock of 
the Rio Grande Junction Railway Company formerly held by the défendant 
the Colorado Alidland Railway Company, and It also appears by the said 
bill, and especially by the mortgage (Exhlbit A) attached to and made a part 
of said bill, that the plaintiff has not and has never had any lien upon, or any 
right, tltle, or interest whatsoever in, said 7,371% shares of stock, or any 
portion thereof." 

On September 23, 1913, the court, without spécial référence to the applica- 
tion for a temporary writ of injunction, sustained the motion of the Denver 
Company and the Junction Company to dismiss as to them, and pursuant 
thereto dlsmissed the action as to said défendants. The complainant perfect- 
ed two appeals: First, from the f allure to allow a temporary writ of in- 
junction ; and, second, from the order of dismissal. The appellees hâve flled 
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In this court a motion to dlsmiss the appeal from the failure to grant a 
temporary writ of Injunctlon. This motion has been submitted with the case. 

C. C. Dorsey, of Denver, Colo. (Albert Rathbone, Arthur H. Van 
Brunt, and Albert Stickney, ail of New York City, Gerald Hughes, of 
Denver, Colo., and Joline, Larkin & Rathbone, of New York City, 
on the brief), for appellant. 

Joël F. Vaile, of Denver, Colo. (Elroy N. Clark and Russell G. 
lyucas, both of Denver, Colo., on the brief), for appellees. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge (after stating the facts as above). This case 
has been submitted upon the correctness of the ruling on the motions 
to dismiss and the refusai to pass upon the application for a temporary 
injunction with an élaboration and care that is to be approved. It 
has been examined with great care, but it cannot be expected that this 
court will in an opinion review ail the hundreds of authorities cited. 

The motions to dismiss were filed under rule 29 (188 Fed. xix, 109 
C. C. A. xix) of those in force February 1, 1913, and hâve the force 
and effect of demurrers. In the considération of such motions the 
court cannot consider affidavits filed by défendants on disputed ques- 
tions of fact. This additional difficulty is met with at the outset that, 
while many affidavits were introduced and are in the record ofïered 
by both the complainant and défendants, they were ofïered on the appli- 
cation for a temporary injunction and net on the motion to dismiss. 

Inasmuch as it seems désirable that the court first pass on the mo- 
tions to dismiss, the court, in considering them, can only consider the 
third amended and supplemental bill, including, however, the exhibits 
incorporated therein and such additional matters as are conceded by the 
complainant. 

[1] No allégations were made as the basis of reformation of the 
mortgage (see 27 Cyc. 1093), and no spécifie prayer or argument there- 
for has been made. The question, then, is whether, under the alléga- 
tions of the pétition, the plaintifï had a mortgage on the stock in the 
Junction Company owned by the New Midland Company or could 
maintain this action without such mortgage. In its argument the com- 
plainant says: 

"Like the deed from Mr. Olcott to the Midland Company this mortgage did 
not expressly describe the Junction stock nor any corporate stock whatever." 

This requires a critical examination of the mortgage to see what, 
if any, language therein includes the stock. The mortgage provides 
that: 

"Whereas, the railway company has, by virtue and in pursuance of the au- 
thority granted it by the laws of the state of Colorado and its certiflcate of 
incorporation, purchased and acquired and now owns, holds, maintains and 
opérâtes the Unes of railroad formerly held, owned, maintalned and operated 
by the Colorado Midland Railroad Company." 

And later provides that : 

"Whereas, the railway company, in the exercise of the powers in that behalf 
possessed by it under the laws of the state of Colorado, and its certiflcate 

219 F.— 8 
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of incorporation, and for the purpose of paying and discharging Its obliga- 
tions and indetitedness created and incurred in tlie purchase of the said 
property of said the Colorado Midland Railroad Company, and of paying and 
discharging other obligations and indebtedness created by it, and in order lo 
provide for the payment, funding, exehaiigiiig, and retiring of the said uiort- 
gage bonds issued by said the Aspen Short Lhie lîailway Company, and to 
provide for thie purchase of the railroad and railroad property of said the 
Busk Tunnel Railway Company, in case it shall be deemed advisable and 
proper to make such purchase, and for its other lawful corporate purposes, 
and in accordance with resolutions duly adopted by its stockholders and by 
its board of directors at meetings of said stockholders and of said board of 
directors, duly and regularly called and held, has deteruiiued to make and 
issua its flrst mortgage gold bonds to the aggregate aniount of ten million 
dollars ($10,000,000)," and "hath granted, bargained, sold, allened, remised. 
released, conveyed and confirmed, and by thèse présents doth grant, bargain, 
sell, alien, remise, release, convey and confirm unto the trustée, party of the 
second part, and to its successor or suecessors in the trust herein, ail the 
railways, railway property and franchises of the railway company, party of 
the first part, of every kind and nature, whether now owned or hereafter 
to be acquired, and however owned, held or enjoyed, and more particularly 
described as follows: The railway and lines of telegraph formerly owned by 
the Colorado Midland Railroad Company, now owned by the railway company. 
party of the flrst part. * * * AU the property, right, title and interest 
of the railway company in and to the following railroads and railroad prop- 
erties leased by the railway company: * * * (3) The railroad of the Rio 
Grande Junction Railway Company, a corporation of the state of Colorado, 
estending from a connection with the said road of said the Denver & Rio 
Grande Railroad Company at or near the mouth of Rifle creek aforesaid, in 
a southwesterly direction to a connection with the said road of said the Den- 
ver & Rio Grande Railroad Company on the east liue of the northwest quarter 
of section twenty-three (23), township one (1) south, range one (1) west of 
the Ute meridian, county of Mesa, state of Colorado, being about sixty-two 
and eight hundredths (62.0S) miles in length, more or less. * * * Also ail 
corporate franchises of every nature whatsoever, relatlng to said lines of 
railroad and telegraph, owned or leased by the railway company as aforesaia, 
together with ail and singular the iucome, endowment, advantages, tenements, 
hereditaœents and appurtenances to said lines of railway and telegraph be- 
longing or in any wise ar)pertaining, and the reversion and reversions, re- 
mainder and remainders, toUs, incomes, rents, profits and issues thereof, and 
also ail the estate, right, title, interest, property, possession, claim and demand 
whatsoever, as well in law as in equity, présent or prospective, of the rail- 
way company in and to the said lines of railway and telegraph above de- 
scribed and owned or leased by the railway company, aud every part of the 
same and every parcel thereof, with the appurtenances." 

It is apparent that the Old Midland Company and the New both 
held at least tvvo valuable claims in the Junction property : First, the 
stock interest for 7,371% shares; and, second, a lease jointly with the 
Denver Company of its visible property. In the foreclosure proceed- 
ing of the Old Midland of 1897 the master's deed to Frederick P. 
Olcott transferred ail the property held under the receivership. This 
was on the 8th day of September, 1897. In this deed was the fol- 
lowing description: 

"Stock of the Rio Grande Junction Raiiway Company, seven thousand three 
hundred seventy-one and one-half (7,371i^) shares, par value one hundred 
dollars ($100.00) per share." 

There was also included in this deed the Busk Tunnel Railway Com- 
pany property. When Olcott came to deed the property over to the 
New Midland Company there was omitted bolh the stock in the Junc- 
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tion Company and the Busk Tunnel Railway, and both were omitted 
from the trust deed to the complainant, but there was specifically car- 
ried therein the leasehold interest in the Junction Raihvay. 

The primary question is whether the trust deed accurately and 
specifically described the property hère chiefly in question, viz., the 
stock in the Junction C«mpany. Thompson on Corporations (2d Ed.) 
par. 2571. It is claimed that the whole transaction gave the Old Mid- 
land Company an équitable interest in the Junction Company and its 
property. As sustaining this, the appellant cites the unpublished opin- 
ion of the presiding judge of this court in the case of Ames et al. v. 
Union Pacific Railway Co. et al. ; National Waterworks Co. v. Kansas 
City (C. C.) 78 Fed. 428 ; Guaranty Trust Co. v. Atlantic Coast Elec- 
tric R. Co. (C. C.) 132 Fed. 68; Id., 138 Fed. 517, 71 C. C. A. 41 ; New 
England Waterworks Co. v. Farmers' Loan & Trust Co., 136 Fed. 521, 
69 C. C. A. 297 ; In re Rieger, Kapner & Altmark (D. C.) 157 Fed. 609 ; 
Linn & Lane Timber Co. v. United States, 196 Fed. 593, 116 C. C. A. 
267; and numerous other cases. 

Let it be conceded that this position is correct, and let it further 
be conceded that the same équitable interest passed to the New Mid- 
land Company. There is nothing to prevent an owner of such a char- 
acter from subdividing its interest and conveying one part to one ven- 
dee and another part to another. The deed to Frederick P. Olcott 
conveyed both the stock interest in the Junction Railway and the lease 
upon that railway. When he came to deed to the New Midland Rail- 
way he deliberately omitted the stock and the Busk Tunnel Railway, 
and they were omitted from the trust deed to the complainant, but said 
trust deed expressly covers the lease upon the Junction Railway. If 
the New Midland Railway ever acquired this stock it acquired it, not 
by the deed from Olcott, but by delivery to the New Midland Compa- 
ny. It appears that on December 8, 1897, Mr. George W. Ristine, 
président of the New Midland Company, sent the certificate for thèse 
shares of stock to the secretary and treasurer of the Junction Company, 
witha request that a new certificate be issued and sent to him. This 
was done, and the stock has always been in the possession of the New 
Midland Company until pledged to the Equitable Trust Company. 

From thèse undisputed facts it is clearly apparent that the trust deed 
to the complainant never covered it. The truth is that this stock had 
always been carried on the books of the Old Midland Company at a 
valuation of $1. It had paid no dividends up to the fîrst foreclosure 
and was at that time regarded as of substantially no value, except for 
its control over the Junction Company. If the New Midland Company 
had not only a lease upon but a stock interest in the Junction Com- 
pany, and in addition thereto had some gênerai equity in the property 
of the Junction Company, by deliberately striking the stock from the 
description in the trust deed it distinctly evidenced its purpose to sep- 
arate its interests in the Junction Company, and the complainant, hav- 
ing no mortgage upon the stock cannot, maintain an action to déter- 
mine where the title to the stock is or to enjoin any proceedings in con- 
nection therewith under its trust deed. 

In what has been said there has been no référence to the différence 
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between existing propcrty in a railroad conipany at the time of the 
exécution of a mortgage and after-acquired property. The latter is 
always of necessity covered by some gênerai language, as no one knows 
what the spécifie description of after-acquired property is to be. It v:, 
therefore essential that no spécifie description of it be inserted, biic 
that it be covered by a gênerai description. But in this case the stock 
in question had been in existence for eight years as the property oi 
the Old Midland Company. It and the leasehold had both been spe- 
cifically describcd in the deed to Olcott. Whcn the company came to 
give its trust deed to complainant, it left the leasehold in the descrip- 
tion but struck out the stock. As tins property vvas in existence and 
the property of the railroad, there can be no reason assigned vvhy a 
spécifie description of the leasehold was inserted and the stock omitted 
and why this stock was at ail tiincs allowed in the custody of the rail- 
road company, except the quite inanifest one that it was not theu re- 
garded as of intrinsic value. 

[2] It is claimed, however, that the complainant has the rights of a 
creditor and that it can maintain tlie action in its capacity as a gênerai 
créditer of the New Midland Company, and attention is called to the 
fact that the complaint allèges that the New Midland Company is in- 
solvent, but it is not alleged in the complaint that the property mort- 
gaged is not sufficient to ultimately realize the amount of the trust 
deed ; and the mère fact, if it be a fact, that the Midland Company 
owes other parties would not entitle the complainant to maintain this 
suit, if its own security is adéquate to meet the obligations due it, nor 
is there anything in the case of Central Improvement Co. -v. Cambria 
Steel Co., 210 Fed. 696, 127 C. C. A. 184, which would tend to sustain 
any such right upon its part. No reason is given in the final bill why 
the Junetion Company could not déclare a forfeiture of the lease under 
its terms, if the stipulated rent is not paid and there is no basis for any 
other of the injunctive relief sought. 

l'he motions to dismiss were properly sustained. This does not 
amount to a holding that the allégations of the bill if made by the -New 
Midland Company or its receiver might not be sufficient. 

The motions to dismiss having been sustained, there was nothing 
on which to issue an injunction, and, without passing on the motion 
to dismiss the appeal from the failure to grant an injunction, the action 
of the court in both matters is affirmed. 

AMIDON, District Judge, dissents. 



MACKAY V. TJINTA DEVELOPMENT CO. 
(Circuit Court of Appeals, Elglith Circuit. November 10, 1914.) 

No. 3411. 
Public Lands <g=>19 — Right of Passage for Stock — Unlawitui, Obsteuc- 

IION. 

Act iFeb. 25, 1885, c. 149, § 3, 23 Stat. 322 (Comp. St. 1913, § 4999), 
which provides that "no person by force, threats, intimidation, or by any 
fencing or inclosinf; oi- iiny other unlawful means, * * * shall pre- 
vent or obstruct free passaae or transit over or through the public lands," 

Ô=5>Fi>r other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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prohibits every method that works a practical déniai of access to and 
passage orer the public lands either by persons or stock, and the owner 
of a large quantity of railroad grant lands, comprising the odd-numbered 
sections, while the alternate sections are public lands, the entire tract 
being uninclosed, cannot by a warnlng notice deprive a stock owner of a 
reasonable right of way for his stock across the tract, or make him a 
trespasser and liable in damages because, in crossing, his stock neces- 
sarily passes over and consumes grass f rom some of the land of the pri- 
vate owner. 

[Ed. Note. — For other cases, see l'ublic Lands, Cent. Dig. §§ 25, 26 ; 
Dec. Dig. <S=>19.] 

Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the District 
of Wyoming; .John A. Riner, Judge. 

Action at law by the Uinta Development Company against John C. 
Mackay. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

Barnard J. Stewart, of Sait Lake City, Utah, for plaintiff in error. 

Jphn W. Lacey, of Cheyenne, Wyo. (T. S. Taliaferro, of Rock 
Springs, Wyo., and Herbert V. Lacey, of Cheyenne, Wyo., on the 
brief), for défendant in error. 

Before SANBORN and HOOK, Circuit Judges, and POPE, Dis- 
trict Judge. 

HOOK, Circuit Judge. The Uinta Development Company sued 
Mackay for damages for trespass by trailing his sheep across and 
depasturing its lands in Wyoming. Mackay denied that his acts con- 
stituted a trespass, asserted a right to cross the public lands and to do 
what was necessary for its exercise, and counterclaimed for damages 
because the company obstructed his passage and wrongfully caused 
his arrest and criminal prosecution for trespassing. Upon a trial by 
the court without a jury, a gênerai finding was made and judgment 
rendered for the company. There were no spécial findings. 

For the purposes of this case the company may be regarded as the 
owner by purchase of ail the odd-numbered sections in a large tract 
of land formerly a part of the land grant by the United States in aid 
of the construction of the Union Pacific Railroad. Almost ail of the 
intervening even-numbered sections remained unoccupied pubhc do- 
main. The tract of land in question with its odd and even numbered 
sections extended 20 miles from north to south. The particular de- 
scription in the pétition of the company's holdings indicates that the 
tract was 15 miles from east to west. One of its witnesses testified 
that the distance was about 58 miles. The lands of the company and 
the public lands were open and unfenced, and there was nothing on 
the face of the earth by which they could be readily distinguished from 
each other without a knowledge of surveying. The country was 
adapted and largely devoted to the sheep industry. The company was 
so using its property and also the intervening and adjacent public 
lands. Mackay was likewise in the sheep business. His spring, sum- 
mer, and fall ranges were north and northwest of the tract in ques- 

(Ê=3For other cases ses same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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tion. To the south of it was an unbroken tract of public land and also 
Mackay's winter range. The season required Mackay to take his 
band of sheep, about 3,500 head, from the north to his winter range 
on tlie south. The customary method was to drive sheep 10 or 12 
wniles a day, allowing them to graze on the way. The company warned 
Mackay not to cross its lands. It served a notice on him, setting 
forth its ownership "of ail the odd-numbered sections" in the stretch 
of country indicated, and forbidding ail persons from "trespassing 
thereon or from grazing or herding or driving any sheep or live stock 
thereon or across any of said lands, and from in any manner occupy- 
ing or making use of any portion thereof." Mackay nevertheless 
started across with his sheep and at the company's instance was ar- 
rested on the way. This action for damages followed. 

At the conclusion of the évidence Mackay asked the court for a 
déclaration of law that, if it found from the évidence that the com- 
pany was in the rightful possession of the odd-numbered sections 
and did not designate a course for him to follow, then as a licensee 
of the government he was entitled to sélect a reasonable way aver 
which to trail his sheep, and if it further found that the way he se- 
lected was a reasonable one, and was used for the purpose of driv- 
ing his sheep to and upon the public domain, then, as matter of law, 
he would not be liable in damages for crossing the company's sections. 
The court refused the request. There was substantial évidence of ail 
the facts assumed, and upon a trial without a jury the request was a 
proper way to raise the question of law. Though the arguments hâve 
taken a wider range, it is the only question we need décide. Mackay 
claimed the right to trail his sheep over the even-numbered sections 
of the public domain and to do what else was necessary to secure it 
without subjecting himself to a charge of trespass. The company ad- 
niitted his right as to the public domain, but warned him not to go 
over any of its lands on penalty of prosecution for trespass. The 
odd-numbered sections touch at their corners and their points of con- 
tact, like a point in mathematics, are without length or width. If the 
position of the company were sustained, a barrier embracing many 
thousand acres of public lands would be raised, unsurmountable ex- 
cept upon terms prescribed by it. Not even a solitary horseman could 
pick his way across without trespassing. In such a situation the law 
fixes the relative rights and responsibilities of the parties. It does not 
leave them to the détermination of either party. As long as the prés- 
ent policy of the government continues, ail persons as its licensees hâve 
an equal right of use of the public domain, which cannot be denied 
by interlocking lands held in private ownership. 

Section 1 of the act of February 25, 1885 (23 Stat. 321, U. S. Conip. 
Stat. 1913, § 4999), déclares unlawful, with some qualifications not 
material hère, ail inclosures and assertions of right to the exclusive 
use and occupancy of any part of the public lands of the United 
States. Section 3 provides "that no person, by force, threats, intimida- 
tion, or by any fencing or inclosing, or any other unlawful means, 
* * * shall prevent or obstruct free passage or transit over or 
through the public lands." Section 4 makes disobedience a raisde- 
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meanor. Tkis statute lias been construed to prohibit every method that 
Works a practical déniai of access to and passage over the public lands. 
The offending person is held to hâve intended the natural coniequences 
of his acts. Some thought at first that, notwithstanding the statute, 
they might accomplish the resuit prohibited by erecting fences on 
their own land net physically touching the public domain, and that 
any obstruction was an allowable incident of the exercise of a private 
right. But the Suprême Court said in Camfield v. United States, 167 
U. S. 518, 525, 17 Sup. Ct. 864, 867 (42 L. Ed. 260): 

"If the act he construed as iipplying only to fences actually erected vipoii 
public lands, it was uianitestly unnecessary, slnce the governmeut as an 
ordinary proprietor «'ould hâve the riïht to prosecute for snch a trespass. It 
is only by treatius it as prohibiting ail 'inclosnres' of public lands, by what- 
ever means, that the act becomes of auy avait." 

Nor can the obstruction or inclosure be lawfully secured by Con- 
necting with the fences of other persons, or by taking advantage of 
natural obstacles, as by fencing to précipitons bluffs or ravines, or to 
bodies of water, thickets, etc. Thomas v. United States, 69 C. C. A. 
157, 136 Fed. 159; Hanley v. United States, 108 C. C. A. 581, 186 
Fed. 711; Lilhs v. United" States, 111 C. C. A. 362, 190 Fed. 530; 
Stoddard v. United States, 131 C. C. A. 18, 214 Fed. 566. In the 
récent Stoddard Case it was argued that section 3 of the statute pro- 
hibited the obstruction of free passage or transit over public lands 
of persons only, not of stock. We held otherwise, saying: 

"It is a well-knowE fact that the free herdlng and grazing of cattle ou the 
public lands is a legitimate use to which they may be put, and we think 
Congress must hâve had the préservation aud protection of this use in mind 
in the enactment under considération." 

This case illustrâtes the conflict between the rights of private prop- 
erty and the public welfare under exceptional conditions. It is difïi- 
cult to say that a man may not inclose his own land, regardless of 
the effect upon others ; but the Camfield Case, supra, has been recog- 
nized as sustaining the doctrine that "wholesome législation" may be 
constitutionally enacted, though it lessens in a moderate degree what 
are frequently regarded as absolute rights of private property. Inter- 
state Railway Co. v. Massachusetts, 207 U. S. 79, 87, 28 Sup. Ct. 
26, 52 L. Ed. 111, 12 Ann. Cas. 555. This large body of land, with 
the odd-numbered sections of the company and the even-numbered sec- 
tions of the public domain located alternately like the squares of a 
checker-board, remains open as nature left it. Its appearance is that 
of a common, and the company is so using the contained public por- 
tions. In such use it makes no distinction between them and its own 
holdings. It has not attempted physically to separate the latter for 
exclusive private use. It admits that Mackay had the right in com- 
mon with the public to pass over the public lands. But the right 
admitted is a theoretical one, without utility, because practically it 
is denied except on terms it prescribes. Contrary to the prevailing ruie 
of construction, it seeks to cast upon the government and its licensees 
ail the disadvantages of the interlocking arrangement of the odd and 
even numbered sections because the grant in aid of the railroad took 
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that peculiar form. It could hâve lawfuUy fenced its own without ob- 
structing access to the public lands. That would hâve lessened the 
value of the entire tract as a great grazing pasture, but it cannot se- 
cure for itself that value, which includes as an clément the exclusive 
use of the public lands, by warnings and actions in trespass. 

It is contended that the act of February 25, 1885, is applicable only 
when the government complains, and not in an action between pri- 
vate litigants. We think, however, that a private litigant cannot re- 
cover from another for an invasion of an alleged right founded upon 
his own violation of the statute. The érection of fences to accom- 
plish what they sought by intangible means would hâve been a nui- 
sance and a misdemeanor. Buford v. Houtz, 133 U. S. 320, 10 Sup. 
Ct. 305, 33 L. Ed. 618, was a suit by cattlemen who owned the odd- 
numbered sections of a railroad land grant to enjoin sheepmen from 
entering their lands to get at the intermingled sections of the govern- 
ment domain. Its authority hère cannot be denied on the ground 
argued that it was a suit in equity, while this was an action in trespass 
at law. The resuit in the case cited did not go upon the ground of an 
adéquate remedy at law. On the contrary, the court went to the root 
of the principles governing the rights of the parties. The complain- 
ants' claim, which was denied, is thus described : 

"It seems to be founded upon the proposition that while they, as the owners 
of the 300,000 acres thus scattered through the whole area, are to be per- 
mitted for that reason to exercise the right of grazing their own cattle 
upon ail of the land embraced within thèse 1,440 square miles, the défendants 
cannot be permitted to use even the lands belongiug to the United States, 
because in doing this their cattle will trespass upon the unlnelosed lands 
of plaintiffs. In other words, they seek to introduce into the vast régions 
of the public domain, which hâve been open to the use of the herds of stock- 
raisers for nearly a century without objection, the principle of law derived 
from England and applicable to highly cultivated régions of country, that 
every man must restrain his stock within his own grounds, and if he does 
not do so, and they get upon the uninclosed grounds of his neighbor, it is a 
trespass for which their owner is responsible." 

Nor does the case at bar involve a deliberate intent to obtain the 
benefit of another's pasturage, as in Lazarus v. Phelps, 152 U. S. 81, 
14 Sup. Ct. 477, 38 L. Ed. 363. The question hère, which we think 
should be answered in the affirmative, is whether Mackay was entitled 
to a reasonable way of passage over the uninclosed tract of land with- 
out being guilty of trespass. 

The judgment is reversed, and the cause remanded for a new trial. 

SANBORN, Circuit Judge (dissenting). The gênerai finding of the 
trial court, in view of the évidence in the record, in my opinion estab- 
lishes thèse facts : 

The plaintiff below was the owner of the odd sections and the Unit- 
ed States was the owner of the even sections in the tract of land de- 
scribed in the opinion of the majority. For the purpose of taking 
his sheep from his summer ranch on the north of that tract to his 
winter ranch on the south of it, the défendant drove his sheep, over 
the protest and prohibition of the plaintifï, upon and along a strip 
of land three-fourths of a mile wide upon and across the entire length 



MACKAT V, UINTA DEVELOPMENT CO. 121 

or width of some of the plaintiff's sections of land, and caused his 
sheep to consume nine-tenths of the grass thereon, which was stored 
by it for the winter for the use of the plaintiff's animais, to the dam- 
age of the plaintiff in the sum of $25. Upon this state of facts the 
court rendered a judgment against the défendant for $25 and costs, 
and refused to make the déclaration of law requested by the défend- 
ant and set forth in the opinion of my Associates. 

The owner of land is not deprived of his right to recover the dam- 
ages he sustains by the taking by another of his grass, grovving grain, 
or timber from his land, or the minerai out of it, even if the taker 
has the right to cross his land; nor is the owner of land deprived 
of his right to recover his damages for the taking of such grass, tim- 
ber, or minerai because he fails to point out to the taker where he can 
rightfully cross his land. I am unable to assent to the view that the 
refusai of the request in question was error: (1) Because, even if 
the défendant below had the right to cross the plaintiff's land with 
his sheep, it was, in my judgment, neither the duty of the plaintiff nor 
a condition of its right to recover for the consumption of its grasses 
by the sheep of the défendant that it should sélect and designate for 
him a route for him to drive his sheep over the plaintifif's land ; and 
(2) because the déclaration requested was immaterial to the plaintiff's 
right to recover for the taking of the grass, and it clearly appears 
that the refusai to give it could not hâve prejudiced the défendant. 
Whether the défendant had such a right to cross with his sheep or 
not, he had no right to drive his sheep over, to hold them upon, and 
to cause them to consume the grasses on a strip three-fourths of a 
mile wide, and the plaintiff was entitled to the $25 damages which the 
court found the plaintiff sustained thereby. The taking of thèse 
grasses over so wide a strip across the width or the length of such 
sections of land was not, and the gênerai finding for the plaintiff was, 
in my opinion, in effect a finding that it was not, a reasonable way for 
the défendant to cross thèse sections, and even if it was the défend- 
ant could not take the grasses of the plaintiff over so large a tract of 
land without liability for the damages for the taking. 

For thèse reasons, it seems to me that the déclaration of law re- 
quested was immaterial to the right of the plaintiff to recover and to 
the amount of the recovery, and the failure to give it could not hâve 
been prejudicial to the défendant. There was no prejudicial error in 
the trial, and the judgment below should be affirmed. 
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STEWART-HARDING SHEEP CO. v. UINTA DEVELOPMENT CO. 

(two cases). 

(Circuit Court of Appeals, Eighth Circuit November 10, 1914.) 

Nos. 3412-3414. 

In Error to tlie Circuit Court of the United States for the District of Wy- 
oming. 

Actions at law by the Uinta Development Company against Daniel Mackay 
and against the Stewart-Hardlng Sheep Company. Judgments for plaintiff 
and défendants brlng error. Reversed. 
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Barnard J. Stewart, of Sait Labe City, Utah, for plaintlfCs in error. 
John W. Lacey, of Oheyenne, Wyo. (T. S. Taliaferro, of Rock Spriugs, Wyo., 
and Herbert V. Lacey, of Cheyenne, Wyo., on the brief), for défendant In error. 

Before SANBORN and HOOK, Circuit Judges, and POPE, District Judge. 

HOOK, Circuit Judge. The controlling features of thèse cases are !ike 
tliose of John O. Mackay v. Uinta Development Co., 219 Fed. IIG, 135 C. C. A, 
18, ]ust decided. The same conclusion accordingly follows. 

SANBORN, Circuit Judge, dissents. 



AMTJNDSON v. FOLSOM. 

(Circuit Court of Appeals, Eighth Circuit. November 25, 1914.) 

No. 4156. 

Fkaudulent Convetancbs <S=>10S — Transactions Subject to Attack by 
cueditoks. 

A firm, conslstlng of a father and son, and each of its members, were 
insolvent, and its creditors were pressing for payment. Défendant was 
the président of a bank, which had received for collection ruany drafts on 
the firm, most of which were returned unpaid, and he was also an in- 
dorser on a note of the firm. The father, at a meeting of the creditors. 
agreed to take an inventory in support of his daim that the firm liad 
more goods than the creditors admitted, but immediately sold hls iuter- 
est in the flrm property, worth over $10,000, to the son for his equlty in 
real estate worth about $350. The son immediately traded the stock aud 
fixtures to défendant for a farm belonglng to defendant's brother, titie 
to which was held by the bank as security for a debt; the note ou which 
défendant was an indorser being also deducted from the value of the 
stock and fixtures. Though in connection with this trade an inventory 
was taken, the représentative of the creditors was excluded. There were 
no buildings on the land conveyed to the son, but in the month of Janu- 
ary he moved thereon a building formerly used as a boathouse, aud early 
in February occupied it and claimed the land as a homestead. Held that, 
though each transaction may hâve been lawful in itself, flndings were jus- 
tlfied that the varions transactions were parts of a plan to hinder, delay, 
and defraud the creditors, and to enable the son to secure from the part- 
nership assets a personal exemption in the impending bankruptcy proceed- 
ings, which, except for the dissolution of the flrm, he could not hâve ob- 
tained, and that défendant, knowing the situation, secured a preferential 
payment of the note on viliich he was indorser, aud aided the debtors in 
accomplishing their design. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. |§ 
333-,336; Dec. Dig. ®=>108.] 

Appeal frorn the District Court of the United States for the Dis- 
trict of South Dakota ; James D. EUiott, Judge. 

Action by N. J. Folsom, as trustée in bankruptcy of Davis & Son 
and others, against Albert Amundson. From a decree for plaintiff, 
défendant appeals. Affirmed. 

George M. Caster, of Lake Andes, S. D., for appellant. 

P. G. Honegger and H. S. Snyder, both of Sioux Falls, S. D. (Bai- 
ley & Voorhees and T. M. Bailey, ail of Sioux Falls, S. D., and Sears 
& Snyder, of Sioux City, lowa, on the brief), for appellee. 

Before HOOK and CARLAND, Circuit Judges, and REED, Dis- 
trict Judge. 

©ssFor other cases see same topic & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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HOOK, Circuit Judge. This suit was brought by Folsom, as trus- 
tée in bankruptcy of the partnership estate of Davis & Son, and the 
iiidividual estâtes of Ernest Davis and Ernest B. Davis, the members 
of the firm, against Albert Amundson, to set aside a transfer to him of 
a stock of merchandise and fixtures as having been made with intent 
to hinder, delay, and defraud creditors fBankr. Act July 1, 1898, c. 
541, § 67e, 30 Stat. 564 [Comp. St. 1913, § 9651]), and to recover the 
property or its value. The case was referred to a master, who made 
exhaustive findings of fact in favor of the trustée. The trial court 
approved the findings and rendered a decree against Amundson, the 
défendant, for the value of the property and interest. This appeal 
followed. 

The trial court and master found that the scheme of Davis & Son, 
in which the défendant knowingly aided and participated, was to 
put the partnership assets so far as they could beyond the reach of 
tbeir mercantile creditors. The principal facts found were as folio ws : 

The firm of Davis & Son, in which Ernest Davis and Ernest B. 
Davis, his son, were equal partners, conducted a gênerai merchandise 
business in the town of Lake Andes, S. D,, for several years prior to 
December 29, 1911. At the latter date their stock and fixtures were 
worth $10,305, their outstanding crédits not exceeding $1,200, and ail 
other property not more than $200. Ernest B. Davis, the son, in- 
dividually owned a house, with two lots, in the town of Lake Andes, 
subject to a mortgage of $800, leaving an equity of not more than 
$350. The firm and also the partners individually were insolvent, and 
had been so for some time. Creditors were pressing for payment of 
their claims. The amount of their indebtedness is approximately in- 
dicated by the fact that claims aggregating $11,729 were proved and 
allowed in subséquent bankruptcy proceedings. In addition, Davis & 
Son were also indebted on an unsecured note for $3,000 given a local 
bank, of which the défendant was président. A note for that amount 
had been given in July, 1911. The défendant and the cashier of the 
bank indorsed it personally, and the bank indorsed it without recourse 
and discounted it in lowa. When it matured October 7, 1911, it was 
not paid by Davis & Son, but was renewed, indorsed in the same way, 
and again discounted. The maturity of the renewal note was January 
7, 1912. During the year 1911, and until the latter part of December, 
many drafts drawn by creditors on Davis & Son came to defendant's 
bank for collection. Most of them were returned unpaid. In De- 
cember of that year creditors became insistent. On December 28th, 
Ernest Davis, the father, attended a meeting with some of the credi- 
tors in Sioux City, lowa, where the condition of the firm was dis- 
cussed. He claimed that the firnn had more of a stock than the credi- 
tors thought it had, and it was agreed that an inventory should be 
taken to see whether his claim was correct, and that to assist in the 
work they would send a représentative to Lake Andes the following 
day. 

Davis then returned home, arriving the evening of December 29, 
1911 He went at once to the store, and that night verbally agreed 
with his son to dissolve the firm and to sell him his half interest in the 



124 219 FEDERAL EEPORTEB 

Smi property for the equity in the son's house and ground, which, 
as already stated, was worth not more than $350. The following fore- 
noon, December 30th, a written contract of dissolution and sale was 
accordingly drawn and executed. In the same forenoon Ernest B. 
Davis, the son, then claiming to own ail the firm property, traded the 
stock and fixtures to défendant for 140 acres of land belonging to a 
brother of the latter, the légal title to which was in the bank as se- 
curity for a debt. An inventory was to be taken of the stock and 
fixtures, and from the value so ascertained the aniount of the Davis 
partnership note, on which défendant was an indorser, was to be de- 
ducted. Ernest B. Davis was to take the land at $75 per acre, but 
was to give the bank his note and mortgage for $4,000 on account of 
the debt of defendant's brother. The papers — bill of sale, deed, and 
mortgage — were at once drawn and left in the possession of the cash- 
ier of the bank. They then worked at the inventory December 30th 
and 31st and January Ist, being Saturday, Sunday, and New Year's 
day, and into the nights of those days. The représentative of the 
creditors arrived Saturday evening, as agreed with Ernest Davis at 
Sioux City, but he was not admitted to the store. The inventory was 
completed, and the papers in the trade were exchanged Tuesday, 
January 2, 1912. The value of the stock and fixtures was determined 
to be $10,305. After deducting therefrom $3,075, the principal and 
interest of the Davis note, on which défendant was indorser, there re- 
mained $7,230. The land at $75 per acre (the trial court and the mas- 
ter found it was worth but $70) came to $10,500, leaving a balance of 
$6.500, after deducting the amount of the note and mortgage given by 
Ernest B. Davis to the bank. Défendant then gave Ernest B. Davis 
bip note for $730, the différence between thèse net sums. He put an- 
other similar stock into the store, and thereafter sold from the inter- 
miiigled goods at retail. On January 4, 1912, creditors commenced 
involuntary bankruptcy proceedings against Davis & Son and the 
partners individually, and adjudication folio wed January 24th. There 
were no buildings on the tract of land conveyed to Ernest B. Davis. 
In the latter part of the month of January he moved there over the 
ice on the lake a structure formerly used as a boathouse, and early 
in February he occupied it and claimed the land as a homestead. 

The trial court and the spécial master found from the évidence that 
the various transactions were steps in a single plan designed to hin- 
der, delay, and defraud the creditors of Davis & Son, that the disso- 
lution of the firm and the transfer from the father to the son were 
intended only to give the latter an apparent personal title to partner- 
ship assets, to enable him to secure a personal exemption which other- 
wise the law allowed neither of them, and that défendant, knowing the 
situation, not only secured a preferential payment of the note on 
which he was an indorser, but aided the Davises in accomplishing 
their own design. 

No useful purpose would be gained by reciting the facts in greater 
détail or pointing eut the inferences reasonably to be drawn from 
spécifie facts established. We think the évidence fairly sustains the 
findings of the master and the confirmation of the court. It is too 
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narrow a view to regard each step in the transaction separately and 
independently. It may be true, as argued, that creditors of a part- 
nership merely as such hâve not a lien on partnership assets, as dis- 
tinguished from an equity in their administration, or that the mem- 
bers of an insolvent firm may lawfully sever their relation, and one 
sell his interest in the firm property to the other, or that a debtor 
in failing circumstances can turn business assets into exempt property 
and hold it, or that one may lawfully purchase a stock of goods in 
bulk from another, or, finally, that it is not in itself fraudulent for an 
insolvent debtor merely to make a preferential transfer, or for his 
creditor to receive it. But ail such things, especially when in close 
consécutive association, are to be considered, with what else appears, 
in determining vsrhether the resuit was the consummation of a precon- 
ceived purpose to hinder, delay, or defraud creditors. As in tlie case 
of a préférence (Van Iderstine v. Nat. Discount Co., 227 U. S. 575, 
582, 33 Sup. Ct. 343, 57 L- Ed. 652), the other acts recited are often 
incidents or methods of a scheme to defraud. Transactions apparently 
innocent when separately regarded may take on a différent significa- 
tion when seen in their true connection with others. And it is not 
always safe to venture a prohibited course on a mosaic of sound, but 
unrelated, rules of law. The dissolution of Davis & Son and the 
transfer of the firm property to the son was by itself an ordinary oc- 
currence and seemingly lawful; but in view of what preceded and 
followed, and the doubtful" character of the considération, the rea- 
sonable inference is that, knowing failure was at hand, and that un- 
der the laws of the state neither partner had an exemption in part- 
nership assets (In re Abrams [D. C] 193 Fed. 271, 273), they souglit 
a color or appearance of individual title to enable them to évade their 
creditors. 

Counsel invoke the indulgence with which courts regard the home- 
stead right (In re Letson, 84 C. C. A. 582, 157 Fed. 78), but it may be 
pushed to an unconscionable extrême. The right is not upheld when 
secured by the fraudulent conversion of nonexempt assets. The case 
hère is materially différent from Sargent v. Blake, 87 C. C. A. 213, 
160 Fed. 57, 17 L. R. A. (N. S.) 1040, 15 Ann. Cas. 58. There it was 
affirmatively found that the dissolution of the firm was without fraud- 
ulent intent, and that the subséquent préférence of the individual 
creditor was neither fraudulent nor voidable. We agrée with the 
trial court that the défendant hère knew of the insolvency and the 
purposes of the Davises, or, which is legally équivalent, willfully 
closed his eyes to information within his reach. By indorsement of 
their note he was their creditor (Kobusch v. Hand, 84 C. C. A. 372, 
156 Fed. 660, 18 L. R. A. [N. S.] 660), and to obtain a payment of 
the note, which was unsecured, except by his indorsement and that of 
the cashier of his bank, he knowingly aided them in what they set out 
to accomplish. The trial court correctly saved défendant the right to 
prove a claim on the note in the bankruptcy proceedings. 

We hâve considered the other questions presented, and think no er- 
rer was committed with respect to them. 

The decree is affirmed. 
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COX et al. V. WALI.ACE. 

(Circuit Court of Aupeals, Fourth Circuit. November 5, 1914.) 

No. 1285. 

Bankkuptoy <©=>143 — Pboperty Passing to Trustée — Estatb bt the 
Cdrtesy. 

Under the law of Virginia, as established by décision tbat, where a 
husbaud bas conveyed or caused to be conveyed to bis wife land wbich 
beconies her statutory separate estate, a presumptiou arises from the na- 
ture of the transaction of an intent on bis part to rellnquish ail bis in- 
terest in the property, présent or prospective, uuless sonie interest Is re- 
served in the conveyance itself, a husband, who had paid the considéra- 
tion for land wbich he caused to be conveyed to bis wife without réserva- 
tion, after her death bas no interest in such land as tenant by the curtcsy, 
whlch on hls subséquent bankruptcy passes to bis trustée, and it Is im- 
material that a part of the considération, for wbich sbe gave a trust deed 
at the tiuie of the conveyance, was paid by him after her death, but wben 
be was solvent. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 194, 201, 202, 
213-217, 223, 224 ; Dec. Dig. ®=143.] 

Appeal from the District Court of tlie United States for the Eastern 
District of Virginia, at Richmond, in Bankruptcy; Edmund Waddill, 
Jr., judge. 

In the matter of Fred Cox, bankrupt ; Maxwell G. Wallace, trustée. 
From an order of the District Court, Levey C. Cox, Snow S. Cox, and 
Mamie J. Casper appeal. Reversed. 

Robert H. Talley, of Richmond, Va., for appellants. 
John B. Lightfoot, Jr., and S. S. P. Patteson, both of Richmond, 
Va., for appellce. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. The record présents this question: Has 
the bankrupt, Fred Cox, an interest as tenant by the curtcsy in the real 
estate wbich belonged to bis wife at the time of her death ? 

The real estate in question, wbich consists of about three acres of 
improved land in Henrico county. Va., near the city of Richmond, 
was conveyed to Fannie V. Cox, wife of the bankrupt, on May 24, 
1905. The considération received by the grantors was $2,500, ail of 
which was paid at the time. Of this sum $1,500, or thereabouts, was 
paid by Cox out of bis own funds, and the balance raised on the note 
of Mrs. Cox, secured by deed of trust on the property. Mrs. Cox 
died intestate December 2, 1906, and was survived by her husband and 
three children. The note and deed of trust were then outstanding and 
unpaid. On February 17, 1908, Cox paid this note with his own money 
and had the trust deed released to his wife, although she was dead, as 
it seems he might do under a Virginia statute. Something over five 
years later on June lô, 1913, Cox was adjudged a voluntary bankrupt, 
and shortly afterwards a trustée was appointed. The trustée claimed 
that Cox had an interest in the land in question as tenant by the cur- 
tcsy, and he sought to recover that interest as an asset of the bankrupt's 

<Ê=;5For other cases see same lopic & KEÏ-NUMBER in ail Key-Numbered Dlgesta &. Indexât 
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estate. The chiidren claimed that they inherited this property in fee 
simple upon the death of their mother, and that neither the banlcrupt 
nor his trustée had any interest therein. Accordingly they filed their 
pétition in the bankruptcy proceedings for an order to that effect. The 
matter was thereupon referred to the référée in bankruptcy, who heard 
the évidence and made a report that the bankrupt had no interest as ten- 
ant by the curtesy or otherwise in this real estate of his deceased wife. 
This report contains a statement of the facts, and discusses quite fully 
the question of law involved. Upon review of the referee's report, 
the District Court held that the bankrupt had the interest claimed by 
the trustée, and ordered the amount to be ascertained. From this déci- 
sion the heirs hâve appealed to this court. No opinion was filed, and 
we are therefore not advised of the grounds upon which the learned 
District Judge based his conclusion. 

The only witness before the référée was the bankrupt himself. He 
testified in substance that he caused this property to be conveyed to his 
wife, and paid $1,500 of the purchase price from his own funds, with 
the purpose and intent of giving the same outright to his wife. The 
record quotes him as saying: "I gave it to her absolutely." In the 
referee's report the transaction is summed up as follows: 

"It plaiiily appears — in fact there Is no dispute as to the facts in tliis mat- 
ter — ttiat Cox paid for this property out of his own funds, but had it con- 
veyed to his wife, a portion of the purchase price being paid when the deed of 
conveyance was made to his wife and the balance of $1,104 being paid sub- 
séquent to her death ; and upon this statement of facts both the heirs of Fan- 
nie V. Cox and the bankrupt's trustée base their respective claims to this 
property." 

Accepting this version of what took place and the purpose which 
Cox had in view, since nothing was shown of contrary import, we 
come at once to the question to be decMed. Whatever may be held 
in other jurisdictions, the law to be followed in this case is the law 
of Virginia. Bondurant v. Watson, 103 U. S. 281, 289, 26 L. Ed. 447; 
St. Anthony Falls Water Power Co. v. St. Paul Water Com'rs, 168 U. 
S. 349, 18 Sup. Ct. 157, 42 L. Ed. 497. And it seems to be the settled 
law of that state, under existing statutes, that the husband can convey 
real estate directly to his wife, and in so doing divest himself of any 
interest therein, the same as though the conveyance were made to a 
Etranger. The rule is clearly laid down that the exécution of such a 
conveyance opérâtes by the act itself to deprive him of any right of 
curtesy in tlie lands transferred, although ail the common law requisites 
of that right may thereafter exist. Thus, in Jones v. Jones' Exécuter 
et al., 96 Va. 749, 752, 32 S. E. 463, the Suprême Court of Appeals 
says: 

"But where the équitable separate estate is created by the husband, the in- 
tention to esclude is presumed or results from the transaction itself, except so 
far as he may hâve reserved his marital rights in the instrument creating the 
separate estate. The law attaches to every absolute conveyance complète 
aliénation of the entlre interest of the grantor, so far as the aliénation is 
permitted by the prlnciples of law and equlty. tlpon this principle, the law 
présumes that a husband, by an absolute conveyance creating an équitable 
separate estate in the wife, intended to vest in her his entire interest in the 
subject conveyed, including ail his marital rights, présent and future, and 
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the conveyance Is so construed. Consequently a husband has not an estate 
as tenant by the curtesy in land eonveyed by him In such manner as to ereate 
an équitable separate estate in Iiis wife, whether the conveyance be made di- 
rectly to her, or to another person (or her, lu the absence of a réservation in 
the conveyance of bis right thereto at her death." 

The underlying basis of this décision, as we understand it, is that a 
presumption arises from the nature of the transaction of an intent on 
the part of the husband to relinquish ail his interest in the property, 
présent and prospective, unless some interest is reserved in the convey- 
ance itself . But what diflference does it make, under this rule of law 
and the reason upon which it rests, vi^hether the husband conveys to 
his wife land then owned by himself, or causes to be eonveyed to her 
the land of another, for which he pays the entire considération? If 
in the one case he grants so completely that no interest survives the 
decease of his wife, upon what theory can it be claimed that in the 
other case he acquires an inchoate right which upon her death ripens 
into a life estate? With référence to the rétention of any interest by 
the husband, we find it impossible to distinguish between his direct 
conveyance to his wife and a conveyance to her by a third party at his 
instance. In the latter case, quite as much as in the former, the pre- 
sumption of intent arises from the nature of the transaction. And this 
appears to be decided by the Virginia court of last resort in the later 
case of Ratliff v. Ratliff, 102 Va. 887, 47 S. E. 1009, where the proposi- 
tion is stated as follows : 

"This court has held that a husband is not entitled to curtesy in the équita- 
ble separate estate of his wife, which he has created for her benefit ; that he 
is excluded by the nature of the transaction. Jones v. Jones, 96 Va. 749, 32 
S. E. 466. We are of opinion that the reasons given in the case cited for 
excluding the husband from curtesy in the équitable separate estate, which 
he has created, with equal force deny his right to curtesy In lands that he 
has eonveyed, or caused to be eonveyed, to her without réservation of his 
marital rights, where such lands constitute, as in the case at bar, statutory 
separate estate." 

This subject is ably discussed and the same views expressed in a 
thoughtful monogram entitled "Burk's Separate Estâtes." The con- 
clusion of the learned author is summed up, at page 18, in the foUow- 
ing paragraph: 

"ïhe husband's marital rights are not only excluded in deeds made by 
himself to his wife, or to a third person for her beneflt, but also in deeds made 
by third persons, where the considération moves from the husband and the 
conveyance is at his instance. In such case the conveyance stands ou the 
same footing as if it had been made by the husband himself." 

But the appellee argues that the property rule in question applies 
only to a completed gift, and that this gift to the wife was not complet- 
ed, because the husband did not at the time pay the full purchase price. 
We do not perceive the force of this contention. How doas the fact 
that part of the considération was left unpaid affect the intention of 
the husband, which is the point in dispute, to donate this property to 
his wife, or operate to make the amount of his payment any less a gift 
to her? It is altogether illogical to say that the husband may ereate 
for his wife a separate estate in lands eonveyed to her, if the whole 
considération is then paid by him, but cannot relinquish his curtesy 
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rights if a part of the purchase price remains unpaid. We entertain 
no doubt that in Virginia a husband can convey real estate to his wife 
subject to an existing incumbrance, and completely divest himself of 
any interest, présent or future, in the equity transferred to her. And 
if this may be donc with land which he himself owns, subject to an 
outstanding lien, it seems beyond question that he may do the same 
thing in respect of land conveyed to her at his request by a stranger. 
Surely it can make no différence whether the real estate purchased is 
already incumbered, or whether it is pledged by the wife as security 
for the balance of the considération. Inour judgment, theinheritance 
of appellants is not made subordinate to a lif e estate in their f ather by 
the circumstance that he did not pay the entire purchase price when 
he caused this property to be conveyed to his wife. 

Nor do we see any reason why Cox could not after his wife's de- 
cease pay ofï the debt which she had secured by a deed of trust on this 
property. He was solvent at the time, and had the right as against 
subséquent creditors to do what he pleased with his money. The dis- 
charge of this obligation inured to the benefit of his children and was 
in effect a gratuity to them. If it had happened that the interest of a 
tenant by the curtesy survived to him upon the death of his wife, he 
would hâve been at full liberty to convey that interest to the appellants, 
and we are convinced that he was equally at liberty* to free their in- 
heritance from the lien by which it was then incumbered. 

Applying the law of Virginia to the facts f ound by the référée, which 
are wholly undisputed, we are constrained to hold that the bankrupt 
has no interest as tenant by the curtesy or otherwise in the real estate 
in question. It follows that the decree appealed from must be reversed, 
and the matter remanded for further procecdings not inconsistent with 
this opinion. 

Reversed. 
219 F.— 9 
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CRESCENT SPECIALTY CO. v. NATIONAL FIRBWORKS DIS- 
TRIBUTING CO. 

(Circuit Court of Appeals, Sixth Circuit. January 15, 1915.) 

No. 2710. 

1. Appeal and Ekeob <S=>954 — Review — Oedee Gbanting Peeliminakt In- 

junction. 

On appeal (rom an order granting or refusing a preliminary injunction, 
the single question is whetber the action complained cl was clearly an im- 
provident exercise of discrétion. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3818- 
3821 ; Dec. Dig. <g==>954.] 

2. Patents i®=»297, 298 — Suits eoe Inebingement — Preliminaey Injunction. 

There is no inflexible rule that a preliminary injunction should not be 
granted restraining infringement of an unadjudicated patent, nor necd 
infringement be shovvn beyond reasonable doubt; but where complaln- 
ant's tltle is clear, and tlie record shows a fair probabillty that the patent 
is valid, and there is a sufficlent showing of public acquiescence therein, 
and that infringement exlsts, the same considérations relating to the ex- 
ercise of discrétion in issuing Injunctions in equity causes generally per- 
tain in patent causes. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 478, 481-488 ; 
Dec. Dig. <S=297, 298.] 

3. Patents <S=^30É — Validitt and Infringement — Toy Pistot,. 

The granting of a preliminary injunction against infringement of the 
Wertz patent, No. 920,308, and the Clark patent, No. 091,956, each for a 
toy pistol, h^ld within the discrétion of the court. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 496-498, 502, 
503; Dec. Dig. (g==>303.] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio ; John H. Clarke, Judge. 

Suit in equity by the National Fireworks Distributing Company 
against the Crescent Specialty Company. From an order granting a 
preliminary injunction, défendant appeals. Afiirmed. 

H. A. Toulmin, of Dayton, Ohio, for appellant. 
Nathan Heard, of Boston, Mass., for appellee. 

Before KNAPPEN and DENISON, Circuit Judges, and KILLITS, 
District Judge. 

KNAPPEN, Circuit Judge. This is an appeal from an order of the 
District Court granting a preliminary injunction against infringement 
of the Wertz patent (No. 926,308, June 29, 1909) and the Clark patent 
(No. 991,9.56, May 9, 1911). Both patents relate to toy pistols. Ail 
of the pistols hère involved are of the magazine type, by which a tape 
carrying patches of fulminating material at intervais on its surface 
is. automatically fed to the anvil through a movement of the trigger. 
According- to both the Wertz and Clark patents, the tape, which, in 
the form of a roU, is mounted upon a pin in the hoUow handle of the 
pistol, is held in place by a spring attached to the lower wall of the 
handle; the drawing back of the hammer caitsing another spring, 
which lies in the handle below the tape-holding spring, to feed the tape 

(S;;=Por other cases see same topio & KEY-NUMBER lu ail Key-Numbered Dig&sts & Indexes 
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to the anvil, formed by the upper end of the removable back of the 
pistol. Infringement is denied, as well as the validity of each of the 
patents sued upon, in view of the prier art. 

[1] Upon appeal from an order granting or refusing preliminary 
injunction, the single question is whether the action complained of was 
clearly an improvident exercise of discrétion on the part of the court 
whose action is assailed ; the rule being that the order should not be 
disturbed unless it clearly appears that the court below has exercised 
its discrétion upon a wholly erroneous conception of pertinent facts 
or law. We cite in the margin several of our décisions declaring this 
rule.' 

Claim 6 of the Wertz patent, which is the only claim involved hère, 
is given in the margin.* The vaHdity of the Wertz patent, upon the 
record presented hère, dépends largely upon which of the two conflict- 
ing théories of the respective parties, as to what was the prominent or 
novel feature of the combination disclosed, is the correct one. The 
drawings show a hammer intégral with the trigger, and défendant in- 
sists that that is the only feature of the combination which it can plaus- 
ibly be thought gave inventive novelty to the claim. Plaintifï con- 
tends that the prominent élément résides in the tape-holding and tape- 
feeding springs, which, in the form used, are so disposed as to prevent 
back-firing when the explosion occurs, and conséquent injury to the 
operator. The District Judge was plainly of opinion that the magazine 
and springs so feeding and regulating the ammunition tape constituted 
essential and valuable features of the invention. This conclusion seems 
amply sustained by the record, for the spécification states that : 

"The spring 14 perforais a very important function, as it retains the tape 
in its proper position along tlie back 4 and prevents tlie tape from slipping 
rearwardly down into the magazine or handle of the pistol when the feed 
spring 17 works down for feediug the tape In the path of the hammer. It also 
prevents the back flre from the explodlng cap from flashing back and ex- 
ploding the rest of the ammunition or tape." 

Adopting this conclusion of the District Judge, as we must upon this 
record and for the purposes of this hearing, we think the state of the 
art does not show the claim invalid. The prior patents relied upon 
are Crump (No. 370,378, September 27, 1887), Rightmyer (No. 624,- 
543. May 9, 1899), and Troxler (No. 707,036, Augiist 12, 1902). Nei- 
ther of thèse patents shows what seems from the évidence the retaining 
spring and feeding spring of Wertz. The magazine in each of the three 
patents mentioned is shown in the chamber or barrel in front of the 
hammer, instead of in the handle, and the feeding and retaining device 

1 Duplex Printlng Press Co. v. Campbell Printing Press & M. Co., 69 Fed. 
250, 252, 16 C. C. A. 220; Shelbyville v. Glover, 184 Fed. 234, 238, 106 C. C. 
A. 3T6 ; Grand Rapids v. Warren Bros. Co., 196 Fed. 892, 894, 116 C. C. A. 
454 ; Acme Acétylène Co. v. Commercial Acétylène Ce, 192 Fed. 321, 323, 112 
C. C. A. 573 ; LouisvUle & N. Ry. Co. v. Western Union Tel. Co., 207 Fed. 1, 4, 
124 C. C. A. 573. 

2 "6. A toy pistol comprising a magazine adapted to receive an explosive 
tape therein, a spring for guiding the tape, a trigger, a hammer on the 
trigger and a spring on the hammer adapted to engage the tape for feeding 
It in the path of the hammer as the hammer is actuated preparatory to stril:- 
ing the tape." 
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dOes not appear to be the équivalent of the Wertz device; nor is it 
apparent that they furnish substantial security against the danger of 
explosion f rom back-firing. 

Assuming that each of the éléments of the claim in question other 
than the Wertz tape-holding and tape-feeding springs were old when 
the Wertz patent issued, the claim is nevertheless valid, provided by the 
use of thèse springs a new resuit is accomplished or a better resuit ac- 
complished in a distinctively new way ; and the évidence fairly indi- 
cates that the Wertz invention has accomplished a new and better re- 
suit by practically eliminating danger from back-firing, at least when 
proper ammunition is used. 

The Clark patent seems to be the resuit of improvements made upon 
the Wertz device by plaintiflf's président, after the purchase by plain- 
tifif of the Wertz patent. The Clark device retains both the tape- 
holding and tape-feeding springs of the Wertz device, differing from 
the latter, in the respect most material hère, that, instead of having the 
hammer and trigger intégral, those éléments are separate. The single 
claim of the Clark patent is printed in the margin.' None of the 
pistols presented as évidence of prior use contain, so far as shown, the 
tape-holding and tape-feeding springs of Wertz and Clark or their 
équivalent. 

[2] What has been said regarding the prior art as affecting the 
validity of the Wertz patent has more or less pertinency to the Clark 
patent. It is urged, however, that preliminary injunction should not 
issue in the absence of adjudication of the validity of the patent sued 
on. No such hard and fast rule pertains in this court ; nor is it im- 
perative that infringement be shown beyond a reasonable doubt. 
Where plaintifï's title to a patent is clear (as is the case hère), and the 
record shows a fair probability that the patents are valid, and there is a 
sufficient showing of public acquiescence therein, and that infringement 
exists, the same considérations relating to the exercise of discrétion in 
issuing injunctions in patent causes pertain as in equity causes gen- 
erally; that is to say, injunction should be granted or withheld accord- 
ing as, upon a balancing of convenience and inconvenience, seems nec- 
essary to the protection of the rights of the parties. Blount v. Société 
Anonyme du Filtre Chamberland Système Pasteur, 53 Fed. 98, 101, 
3 C. C. A. 455 ; Grand Rapids v. Warren Bros. Co., supra. We think 
a substantial showing of acquiescence on the part of the public in the 

B "A toy pistol comprlslng a casing, an anvil at the upper end of said casing, 
a support for a roU of fulminate strip at the lower end of said casing beneatU 
said anvil, enabllng the strlp to pass In a direct course from the roU over the 
anvll, a strip-holding flat spring engaging the strip near the anvil to prevent 
rétrograde movement thereof, a hammer pivoted in the casing, provided with 
a slde beveled shoulder, a spring actuatlng the hammer against the anvil to 
explode the fulminate, a flat feeding spring carrled by the hammer wlth Ita 
edge in engagement wlth the fulminate strip and acting upon the cocking 
movement of the hammer to feed the strlp over the anvll, a trigger pivoted 
In the casing and provided wlth a head co-operating wlth the said shoulder, 
and a spring to retract the trigger whereby when the trigger is pressed it» 
bead will engage the said projection, cock the hammer, and passing there- 
from release the hammer, and then when itself released wUl return to normal 
position." 
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case of both the Wertz and Clark patents is shown. Plaintiff's pistol, 
manufacturée! under the Wertz patent, had been on the market for 
about five years, and its manufacture under the Clark patent about 
three years, when défendant began its alleged infringement. During 
that time, se far as shown by the record, no other manufacturer has 
employed the tape-holding and tape-feeding spring devices of the 
Wertz and Clark structures. This acquiescence is a proper élément 
entering into the exercise of judicial discrétion with respect to the issue 
of preliminary injunction. 

If the District Judge took the proper view of the validity of the two 
patents involved, there was room to find infringement. While défend- 
ant claims to hâve manufactured under the Beau patent (No. 1,098,215, 
May 26, 1914), it does not appear to employ the tape-retaining and 
tape-feeding springs of Bean. It does, however, use the précise flat 
springs commercially used by plaintiff, and which seem within the dis- 
closures of plaintiff's patents; for while the Wertz patent does not 
describe the two springs in question as flat, the Clark patent does spe- 
cifically so describe them. True, defendant's hammer is not intégral 
with the trigger, while the Wertz hammer is ; but we think the claim 
in question is not necessarily limited to a trigger intégral with the ham- 
mer, especially as the record indicates that it was old to form the ham- 
mer and trigger in one pièce. Indeed, the examiner so declared in con- 
nection with the history of the Wertz patent. This being so, infringe- 
ment is not avoided by making the hammer and trigger separate f rom 
each other. It is true, also, that defendant's hammer and trigger differ 
from that of Clark, in that the latter has a beveled shoulder from which 
the trigger extension slides by way of releasing the hammer, efifecting 
what is called a "wobbling movement," while défendant employs a 
wire trigger projecting below the guard, the resiliency of the wire aid- 
ing the trigger in slipping past the hammer; but, so far as appears 
from this record, thèse changes are not necessarily controlling, for 
there seems a reasonable probability that they may ultimately be found 
to represent substantial équivalents. 

A number of considérations were properly addressed to the court's 
discrétion, including an alleged cutting of price by défendant and the 
sale by it of inferior ammunition, which facts, if established, might 
materially afifect plaintiff's toy pistol trade. The public favor with 
which the Wertz and Clark pistols hâve been received has a bearing 
upon the question of invention, when otherwise in doubt. 

[3] Complaint is made that the injury to défendant from the issue 
of injunction is disproportioned to the injury plaintiff would suffer 
from its déniai. But in view of the showing as to the extent of plain- 
tiff's business, and the lack of as definite showing of defendant's loss as 
might be desired, we cannot say that the District Court, taking the entire 
case into account, improvidently exercised a discrétion in favor of in- 
junction. 

It is also complained that the court refused to require of plaintiff a 
bond for stipulated damages, according to the practice recognized in 
Grand Rapids v. Warren Bros. Co., supra. This question was like- 
wise addressed to the discrétion of the District Judge; and the case 
presented fails to show that the discrétion was improvidently exercised. 
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It should be unnecessary to say that we are not deciding the ulti- 
mate rights of the parties as they may be developed on final hearing, 
and perhaps on fuller testimony. 

Tt results from thèse views that the order complained of should be 
affirmed, with costs. The affirmance will be without préjudice to such 
further application, if any, as défendant may be advised to make, upon 
proper and sufficient showing, for reconsideration of the order com- 
plained of with référence to the matter of bonds by the respective par- 
ties, which would probably be within the competency of the court with- 
out the réservation stated. 



THE BEAYER. t 
(Circuit Court of Appeals, NlntU Circuit. January 4, 1915.) 
No. 2365. 

Collision @=3S2 — Steamships in Fog — Violation of Rule.s. 

Article 16 of the International Rules (Act Aug. 19, 1890. c. S02. § 1, 
26 Stat. 326 [Comp. St. 1913, § 7854]), providing that a steam vessel hear- 
ing, àpparently forward of her beam, the fog signal of a vessel the posi- 
tion of which is not ascertained, shall, so far as the nircumstances of the 
case admit, stop her engines, and then navigate with caution until dan- 
ger of collision is over, imposes a positive duty, and, where a vessel vio- 
lâtes the rule and a collision foUows, she cannot avoid liablUty without 
showing, not merely that her fault probably did not contribute to the col- 
lision, but that it could not hâve done so. 

[Ed. Xote. — For other cases, see Collision, Cent. Dig. §§ 170-174; Dec. 
Dig. <g=382. 

Collision rules, speed of steamers In fog, see note-to The Niagara, 28 
C. C. A. 532.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of California ; R. S. Bean, Judge. 

Suit for collision by Olaf Lie, master of the Norwegian steamship 
Selja, on behalf of himself and the owners, officers, and crew, against 
the steamship Beaver; the San Francisco & Portland Steamship Com- 
pany, claimant. From the decree, libelant appeals. Affirmed. 

For opinion below, see 197 Fed. 866. See, also, 219 Fed. 139, 135 
C. C. A. Z7. 

E. B. McClanahan, S. H. Derby, and Louis T. Hengstler, ail of 
San Francisco, Cal., for appellant. 

William Denman and Ira A. Campbell, both of San Francisco, Cal, 
for appellee. 

McCutchen, Olney & Willard and Denman & Arnold, ail of San 
Francisco, Cal., advocates. 

Before GILBERT and ROSS, Circuit Judges, and VAN FLEET, 
District Judge. 

ROSS, Circuit Judge. The record in this case is very voluminous 
and has been very carefully exaniined, as hâve also been the elaborate 
and able briefs of the respective parties. The case grew out of a col- 
lision between the steamships Selja and Beaver near Point Reyes 

igssFor otlier caaes see sanie topic & KKY-NUMBER lu ail Key-Numbered Digests & Indexes 
t Rehearlng denied March 8. 1915. 
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on the coast of California. The collision resulted in the sinking of 
the Selja and the bringing of three suits against the Beaver — the main 
one by the master of the Selja on behalf of her owner, officers, and 
crew, to recover for the loss of the ship and her equipment and for the 
loss of the Personal efïects of her officers and crew; the second, an 
intervening libel on behalf of the owners of the Selja's cargo; and, 
the third, an independent suit by the charterers of the Selja against 
the owners of the Beaver to recover for loss of freight. The three 
cases were Consolidated and tried together, resulting in both vessels 
being held in fault by the trial court and in an interlocutory decree 
providing, among other things, that the damages sustained by them 
be apportioned under the usual rule of cross-liabilities, subject to cer- 
tain specified offsets; that the master of the Selja hâve and recover 
from the Beaver on behalf of the officers and crew of the Selja, ex- 
cluding himself, the full damages suffered by them, without offset of 
any kind, and also hâve and recover from the Beaver on behalf of 
the owners and underwriters of the cargo of the Selja the full dam- 
ages sustained by its cargo, without offset of any kind, and reserving 
for final adjudication other questions of damages until after proofs 
should be taken before a commissioner, to whom the cases were refer- 
red for the purpose of taking such proofs, ascertaining and Computing 
the damages in accordance with the interlocutory decree, and witli 
directions that he report to the court such damages, together with ail 
of the évidence produced before him. 

Subséquent to the making of the order of référence, the respec- 
tive parties entered into such stipulations and agreements as enabled 
the trial court to fix the varions items of damage as a matter of law, 
which it did in and by the f ollowing finding : 

1. Cargo owners $260,344 41 

2. Officers and crew of Selja : 

Alfred Halvorsen, Ist offleer 643 50 

Alfred Larsen, 2d officer 372 00 

Arvld Bjorn, 3d offleer 249 90 

Eambek Eggen, Chief engineer 458 2S 

Axel Andersen, 2d engineer 349 30 

Pedar Hansen, 3d engineer 292 50 

Wong Hai, steward 791 10 

Cliol Hoy, carpenter 284 75 

3. Dajiiages of Olaf Lie, master of the Selja 1,973 23 

4. Damages of William Jebsen, owner of the Selja: 

Value of the Selja exclusive of tlie items bereinafter men- 

tioned 171,000 00 

Spare gear of the Selja 3,056 00 

Engine-room stores of Selja • 951 51 

Deck-room stores of Selja 950 63 

Provisions for Chlnese crew of Selja 261 45 

Cost of keeping Chlnese crew in San Francisco, pending their 

retum to China 160 63 

Cost of returning Chinese crew to China 1,771 20 

Cost of maritime déclaration made by the master of the Selja 43 00 

5. Damages to the Beaver 31,829 18 

ft Damages of the Portland & Aslatlc Steamship Company, char- 

terer of the Selja: 

For loss of pending freight 10,742 21 

Bunker coal, fleur slings, etc 3,209 04 
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It was admitted that the several amounts above specified should 
bcar interest at 6 per cent, per annum from the date of the colUsion 
to the entry of the final decree, and that the cargo owners and the offi- 
cers and crew of the Selja, other than her master, were entitled to 
judgment against the Beaver for their full damages without offset, 
and that the damages of the owner and master of the Selja and of the 
Beaver be apportioned, "and that, if any balance be found due from 
the steamship Beaver to said libelant, Olaf Lie, individually and also 
on behalf of the owners of said steamship Selja, there be deducted 
therefrom one-half of ail damages awarded under clauses 2, 3, 4, and 
5 of this (interlocutory) decree, and that, if no balance be then due, no 
damages be recovered by said libelant for himself individually or for 
the owners of said steamship Selja, but that, if any balance be found 
due, said libelant hâve and recover said balance from said steamship 
Beaver for himself and the owners of said Selja in proportion to tlie 
respective amounts of their claims." 

As half of the cargo damages were more than the half damages 
awarded to the Selja, the resuit was that the master and owner of 
that ship recovered nothing; and to that effect, in part, was the final 
decree. The appeal is from that portion of that decree, and from the 
further provision thereof that the costs be divided. 

It is conceded by the appellant that, if the trial court was right in 
holding both vessels in fault, the decree appealed from is correct. It 
is, however, strenuously contended on its behalf: First, that the Selja 
was not in fault ; and, secondly, that if so her fault did not contribute 
to the collision, and hence that the libelant should hâve been awarded 
the full amount of damages suffered, with interest and costs. 

At the time of the collision, and for some time before, a dense fog 
prevailed. The Beaver, which was a passenger as well as a freight 
ship was on her regular run from San Francisco, Cal, to Portland, 
Or., and was proceeding, according to the contention of the appellant, 
at about 15 knots an hour, and according to the contention of the ap- 
pellee at about 12 knots an hour. That either was excessive speed 
under the circumstances prevailing is conceded by the proctors for 
the appellee, so that in that respect, at least, the Beaver was clearly 
in fault. That fact, of course, attached to her some liability. Was 
she solely responsible for the collision? is the question. It occurred 
at 3:16 p. m. of September 22, 1910. The Selja was bound for San 
Francisco from Yokohama, Japan, in command of the libelant, Capt. 
Lie. She encountered the fog at 1 a. m. of the day of the accident. 
Except for the fog the weather was good, and the sea was calm, with 
a long, roUing swell.' When she entered the fog, the third officer, then 
on watch, called the captain to the bridge, where he remained prac- 
tically continuously, directing the navigation of the ship up to the 
time of the collision. He testified, among other things, substantially 
that from 1 o'clock a. m. to 3:05 p. m. of September 22d, the Selja 
was running at half speed ; that at 2 :50 he heard a whistle that sound- 
ed loud and clear from three to four points on his port bow, which 
he thought was the Point Reyes whistle; and that he continued to 
hear that whistle at intervais of 35 seconds to the time of the col- 



THE BEAVEE 137 

lisioii ; that at 3 o'clock, or a very short time after that, he heard 
the first whistle of the Beaver, "about right ahead," the Selja then 
still going at half speed, which speed was maintained until 3 :05 p. m. ; 
that the first whistle of the Beaver "sounded faint but distinct" and 
"sounded far off," and that he at first thought it might be one of the 
"fog horns ofif Golden Gâte"; that at 3:05 he came to the conclusion 
that the whistle ahead was that of an approaching steamer; and that 
thereupon he reduced the half speed of the Selja, which was 6 knots 
an hour, to "slow." When asked why he did not stop the engines 
of the Selja when he heard the first whistle of the Beaver, his answer 
was : 

"Well, beeause the sonnd was located as aood as could be located in a fog, 
and showed absolutely no danger of a collision." 

From 3:05 to 3:15 the Selja was kept at slow speed. At 3:15, ac- 
cording to Capt. Lie's testimony, the Beaver loomed in sight, and at 
3 :16 the collision occurred. The witness further testified that when he 
first saw the Beaver at 3 :15 he thought the Selja was making practical- 
ly no headway, which, though unimportant, could not hâve been true, 
since manifestly her speed of 3 knots or more an hour at 3 :15 must nec- 
assarily hâve carried her forward a considérable distance. One minute 
thereafter she collided with the Beaver. Capt. Lie also testified that 
when the Beaver first loomed in sight at 3:15 he heard her blow three 
whistles, at which time he also ordered three whistles and full speed 
astern — ail of which was ineffectuai, for the vessels collided at 3:16. 
Had the master of the Selja stopped her engines when he first heard the 
whistle of the Beaver, practically right ahead, as he himself testified, 
or at almost any time thereafter during the ten or more minutes that 
the Beaver was sounding her whistle every 35 seconds, manifestly 
the collision could not hâve occurred, for at the rapid and unlawful 
speed at which the Beaver was going she would necessarily hâve passed 
the point of collision. But the uncontradicted évidence shows that the 
Selja's engines were certainly not stopped prior to 3:10 — at least 10 
minutes after her master had heard the first whistle of the approaching 
vessel. No amount of argument, no matter how ingenious and clever, 
can justify a court in ignoring the plain provisions of statute law. Ar- 
ticle 16 of the act of Congress entitled "An act to adopt régulations for 
preventing collisions at sea" provides, among other things, that: 

"A steam vessel hearing, apparently forward of her beam, the fog signal 
of a vessel the position of which is not ascertained shall, so far as the cir- 
cumstances of the case admit, stop her engines. and then navigate with cau- 
tion until danger of collision is over." 26 St. L. 326. 

That the captain of the Selja did not know the position of the 
Beaver until she came in sight, only one minute before the collision, 
is perfectly manifest from his testimony. And that he was familiar 
with the requirements of article 16 above referred to is also appar- 
ent; he having testified in efïect that, as published in his own coun- 
try, it required the stopping of his engines, under the circumstances 
of this case, upon the hearing of the first whistle, until the location 
of the approaching vessel could be "surely or exactly located." 
' We regard it as clear that décisions based upon article 18 of the 
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Revised International Régulations for Preventing Collisions at Sea 
are inapplicable to the présent case. That article provided as f oUows : 

"Art. 18. Every steainship, when approaching anotlier sMp so as to Involve 
risk of collision shall slacken her speed, or stop and reverse, if uecei5sary." 
Act Marchés, 1885, c. 354, 2.3 St. L. 438. 441. 

i' That rule, as said by the court below, did not require any spécifie 
act to be done or left undone in a given case; still, under it, good 
judgment and good seamanship was required, as is thoroughly settled. 
But article 18 of the Revised International Régulations was subse- 
quently superseded by article 16, first herein referred to, imposing a 
positive duty upon every vessel hearing, apparently forward of her 
beam, the fog whistle of another vessel the position of which is not 
known, to, so far as the circumstances of the case admit, immediately 
stop her engines and then navigate with caution until the danger of 
collision is past.. In the présent case it is not pretended that any cir- 
cumstances existed which prevented the stopping of the Selja's en- 
gines when the first whistle of the Beaver was first heard by the 
master of the Selja, apparently right ahead. So far as anything to 
the contrary appears, not only was there no reason why he should not 
immediately hâve stopped his engines upon hearing the first whistle of 
the Beaver, as positively required by the express provision of Rule 
16, but his action in continuing to go forward in a dense fog at a 
speed of 6 knots an hour from the time he first heard the Beaver's 
whistTe at 3 p. m., until 3:05 p. m., and then at slow speed until 3:15 
p. m., cannot be reconciled with good seamanship. Although the 
Beaver's whistle was being sounded every 35 seconds, it is manifest 
from Capt. Lie's own testimony that he knew nothing of the location 
of the Beaver until the latter loomed in sight, only one minute before 
the collision. The cases are very numerous in which an approaching 
whistle which sounded far ofï was really very close, and in which the 
Sound seemed to corne from one direction while in fact it came from 
another. Indeed, it is a matter of common knowledge that sounds 
in a dense fog are very deceptive. 

The foregoing views are well supported by The El Monte (D. C.) 
114 Fed. 796; The Rondane, 9 Asp. M. C. 108; The Brittania, 10 
Asp. M. C. 67; The St. Louis, 98 Fed. 750, 39 C. C. A. 201; The 
Admirai Schley, 142 Fed. 64, 73 C. C. A. 250. 

The further contention on the part of the appellant that, even if 
the Selja was in fault in the particulars indicated, such fault was 
not a contributing cause to the collision, cannot be sustained. As 
pointed out by the trial court, the law is that, where a vessel has com- 
mitted a positive breach of a statutory duty, she must show not only 
that probably her fault did not contribute to the disaster, but that it 
could not hâve done so. The Pennsylvania, 19 Wall. 125, 136, 22 
L. Ed. 148; The EUis, 152 Fed. 981, 82 C. C. A. 112; The David- 
son V. American S. B. Co., 120 Fed. 250, 56 C. C. A. 86 ; The Daunt- 
less (D. C.) 121 Fed. 420 ; The Admirai Schley, 142 Fed. 64, 73 C. 
C. A. 250; Hawgood T. R. Co. v. Mesaba S. S. Co., 166 Fed. 697, 
92 C. C. A. 369. 
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So far from the Selja having sustained that burden, it is perfectly 
apparent that had she observed the statutory rule, or even the rule 
of good seamanship, the Beaver would necessarily, as has already been 
observed, hâve passed the point of collision before the Selja could hâve 
reached it. The record shows that the Beaver did not hear the Selja's 
whistle until about 3:13 p. m., when her engines were immsiliately 
reversed full speed astern — too late, however, to avoid the collision 
three minutes later. 

We agrée with the court below that the two ships were equally in 
fault, and, accordingly, affirm the judgment. 

Judgment affirmed. 



THE BEAA'ER. 
(Circuit Court of Appeals, Ninth Circuit January 4, 1915.) 

No. 2383. 

1. SHIPPING <&=»40 CONSTEUCTION OF TiME ChAETER DEMISE OB CONTBACT 

FOE Service. 

A provision In a time charter party that the master and offlcers, al- 
though appointed by the owner, shall carry out the orders of the char- 
terer as regards employment, ageucy, and other arrangements, and the 
handling of cargo, does not make the charter a démise of the vessel nor 
vest the charterer with any control over her navigation. 

[Ed. Note. — For other cases, see Shipping, Dec. Dig. <©=>40. 

Démise of vessel, see note to The Del Norte, 55 C. C. A. 225.] 

2. Collision <g=114 — Right of Action — "TiiiE Chaeter." 

A charterer of a vessel by a "time charter," which Is not a démise of 
the ship but merely a contract of affreightment under which the owner 
retains possession and control over its navigation, is not responsible for 
her faults of navigation ; and, where she is sunk In a collision for which 
both vessels were in fault, he may recover his entire loss from tUe other 
vessel. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 243; Dec. Dig. 
®=>114.] 

Appeal from the District Court of the United States for the First 
Division of the Northern District of Calif ornia ; Robert S. Bean, Judge. 

Suit for collision by the Portland & Asiatic Steamship Company, 
charterer of the steamship Selja, against the steamship Beaver; San 
Francisco & Portland Steamship Company, claimant. Decree for 
libelant, and claimant appeals. Affirmed. 

For opinion below, see 197 Fed. 866. See, also, 219 Fed. 134, 135 
C. C. A. 32. . 

William Denman, Ira A. Campbell, and McCutchen, Olney & Wil- 
lard, ail of San Francisco, Cal., for appellant. 

E. B. McClanahan and S. H. Derby, both of San Francisco, Cal., for 
appellee. 

Before GILBERT and ROSS, Circuit Judges, and VAN FLEET, 
District Judge. 

ROSS, Circuit Judge. The appeal in this case is from that portion 
of the judgment just affirmed in the case entitled Olaf Lie, Master, etc., 

®=>Far other cases see same topic & KEY-NUMEER In ail Key-Numbered Digests & Indexes 
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V. San Francisco & Portland Steamship Company, a Corporation, 
Claimant of the American Steamship Beaver, 219 Fed. 134, 135 C. C. 
A. 32, which awardcd the présent appellee full recovery against the 
présent appellant for the loss of its bill of lading freight through the 
sinking of.the Selja and for the value of the bunker coal, flour slings, 
house flag, and dunnage wood and mats belonging to the appellee, and 
which also went down with that ship. 

The parties to this appeal are agreed as to the value of those respec- 
tive items, but the appellant contends hère, as in the other case, that the 
disaster was caused by the joint fault of the two ships, and that be- 
cause of the fault of the Selja the appellee is entitled to recover only 
subject to the rule of cross-liabilities. 

It is conceded that at ail of the times in question the appellee held 
a time charter from the owner of the Selja, which was not a démise 
of the vessel, but a contract of affreightment merely, for the carriage 
of passengers, live stock, and merchandise; that the appellee procured 
to be shipped on board the Selja certain goods, wares, and merchan- 
dise, and gave bills of lading therefor on which the total freight was 
the amount that the appellee was awarded by the court below ; and that 
the bunker coal was furnished the Selja by the appellee for steaming 
purposes under the requirements of the charter party; and that the 
flour slings were likewise furnished that vessel by the appellee for 
loading and discharging her cargo, and the dunnage wood, mats, etc., 
for the proper stowing of the cargo. The property in question having 
been lost by the improper navigation of the Selja, in connection with 
the like improper navigation of the colliding ship Beaver, as has just 
been adjudged in the case above referred to, the real question hère 
manifestly is whether the charterer of the Selja, whose contract with 
her owner was simply one of affreightment, can be properly held in 
any way responsible for the navigation of that ship. The court below 
held, and we think rightly, that the charterer had no control whatever 
over the officers of the ship, or over its navigation, and cannot be prop- 
erly made to sufïer for her master's neghgence. 

[1] In Leary v. United States, 14 Wall. 607, 610, 20 L. Ed. 756, the 
court said: 

"If the charter party let the entire vessel to the charterer with a traiisfer 
to him of its command and possession and conséquent control over its naviga- 
tion, he will generally be considered as owner for the voyage or service 
stipulated. But, on the other hand, if the charter party let only the use of 
the vessel, the owner at the same time retaining its command and possession, 
and control over its navigation, the charterer is regarded as a mère contractor 
for a designated service, and the duties and responsibilities of the owner are 
not changed. In the first case the charter party is a contract for the lease 
of the vessel ; in the other it is a contract for a spécial service to be rendered 
by the owner of the vessel. In examining the adjudged cases on this subject, 
we find some différences of opinion, especially in the earlier cases, as to the 
effect to be given to certain technical terms used in the charter party in de- 
terminlng whether the instrument parts with the entire possession and con- 
trol of the vessel, but no différence as to the rule of law applicable when the 
construction is settled. AU the cases agrée that entire command and posses- 
sion of the vessel, and conséquent control over its navigation, must be sur- 
rendered to the charterer before he can be held as spécial owner for the voy- 
age or other service mentioned. The rétention by the gênerai owner of such 
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command, possession, and control Is Incompatible wlth the existence at the 
same tlme of such spécial ownership In the charterer." 

In 36 Cyc. 66, it is said : 

"If by the ternis of a charter, or necessary intendment of the parties, the 
entire vessel is left to the charterer. with a transfer to him of its command 
and possession, and consequently of control over its navigation, he wiU geii- 
erally be consldered as owner pro bac vice, that is, as owner for the voyage 
or service stipulated, as to parties dealing vcith him in such capacity, whether 
the letting is in writing or by paroi. ïhe gênerai owner is not a common 
carrier, but a bailee to transport for hlre, and the charter is a contract for 
the lease of the vessel. Tho officers and crew are servants of the charterer, 
and the charterer becomes the carrier of the goods shipped, and in procuring 
f reight the master is then the agent of the charterer, and the gênerai ovpner is 
not responsible for the contracts of the master or charterer if the creditor has 
notice of snch charter party, particnlarly vrhere the charter expressly makes 
the master the agent of the charterer. If the charter party lets only the 
lise of the vessel, the owner at the time retaiuing the command and posses- 
sion and control over its navigation, the charterer is regarded as a contractor 
for a designated service, the charter party being a mère contract of affreight- 
ment and the dutles and responsibilities of the owner are not changed, and 
the charterer is not clothed with the character or responsibility of owner- 
ship. A spécial ownership does not pass, although the terms of the Instru- 
ment are 'let and hired,' and the hlrer agrées to pay a gross sum. Under 
thèse circumstances, the master is the owner's agent and the latter is charged 
with his acts and contracts. So, although the charterer agrées to provide and 
pay ail port charges, it has been held that the owner is liable for delay to 
the vessel or a fine imposed for failure of the master to seeure a bill of 
health. Where the officers of the vessel are agents of the owners as to cer- 
tain matters, and of the charterers as to others, they wlU be regarded as 
agents of one party or the other according to the work on which they are 
engagea. The inclination of courts is to construe a charter party as a con- 
tract of aiïrelghtment, eharging the shipowners as carriers, and not a^ a 
démise of the vessel, unless its ténor clearly calls for the latter construction ; 
and the gênerai owner of a ship will be deemed owner for the voyage where 
the intention of the parties in that respect Is indeflnite on the face of the 
charter party ; and a charter party will not be construed as a démise of the 
ship, unless the possession is transferred to the charterer, even where the 
whole capacity of the vessel is let. But where the entire capacity of the ves- 
sel is chartered to one party. the owner becomes a spécial and not a com- 
mon carrier, and may contract against conseauences of his servants' nég- 
ligence." 

See, also, Scrutton on Charter Parties and Bills of Lading (6th Ed.) 
p. 1 et seq., in which it is also shown that the modem tendency is 
against the construction of a charter as a démise or lease. 

There is nothing in this case to show that the charterer had any- 
thing to do with the navigation of the Selja. On the contrary, it is 
expressly conceded that the contract between the owner and the char- 
terer was one of affreightment only. True, the charter party contained 
the common clause to the efifect that, though the master and officers 
of the ship were appointed by the owner, they were to carry out the 
orders of the charterer as regards employment, agency, and other ar- 
rangements, and in regard to the handling of the cargo, as though they 
received such instructions from the owner. 

A similar clause was in the charter party which was under consid- 
ération by the Circuit Court of Appeals of the Second Circuit in the 
case of The Volund, 181 Fed. 643, 666, 104 C. C. A. Z7Z, 396, in speak- 
ing of which the court said, among other things; 
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"Nor can we assent to tbe proposition, whlch is earnestly contended for, 
that under charter parties of tbis sort thore is some joint, two^headed navifra- 
tion of the vessel vvhieli will put botli parties in control. ïbe provisions 
(clauses 8, 10) tbat the captain shall be under the orders and direction of 
tlie charterers as regards employment and other arrangements merely au- 
thorize the charterer to designate the safe port, and tlie berth thereiu to 
whieh the ship shall proceed. How she shall be navigated to get tbere is ;i 
matter entirely vvithin the ovvner's hands." 

See, also, The Santona, 169 Fed. 275, 94 C. C. A. 551 ; Dunlop S. S. 
Co. V. Tweedie Trading Co., 178 Fed. 673, 102- C. C. A. 173 ; Lucken- 
bach V. Insular Une, 186 Fed. 327, 108 C. C. A. 405. 

[2] The charterer in the présent case, having nothing whatever to do 
with the navigation of the Selja, upon the most obvious principles of 
justice cannot be held in any way responsible for the négligence of her 
master, who, in the matter of her navigation, was the agent of her 
owner, and not the agent of the charterer. 

The judgment is affirmed. 



SHEEWSBURY et al. v. POCAHONTAS COAL & COKE CO. 
(Circuit Court of Appeals, Fourth Circuit. November 5, 1914.) 

No. 1263. 

1. Mines and Minerals ©=55 — Deeds — Fokgebt — Sufficienct of Peoof. 

Evidence considered, and heM to sustain the flnding of a trial court 
that a deed to the coal and minerais under a tract of land was not a 
forgery, but was executed by the owner of the land. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. §§ 153- 
165; Dec. Dig. <S=>55.] 

2. Deeds ©=116 — Geniibal Waebanty — After-Acquired Title. 

Under the law of West Virginia, a conveyance of land by deed with a 
gênerai warranty, executed by the équitable owner, opérâtes to pass to 
the grantee an after-acquired légal title. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. § 330; Dec. Dig. 

®=3ll6.] 

3. Mines and Minerals <S=>49 — Adverse Possession — Occupation or Sub- 

face. 

Possession of the surface of land is not adverse to the title to the coal 
thereunder, where the estate in the coal bas been severed as to title. 

[Ed. Note. — For other cases, see Mines and Minerals, Cent. Dig. § 135 ; 
Dec. Dig. cs=3-19.] 

Appeal f rom the District Court of the United States for the Southern 
District of West Virginia, at Bluefîeld; Benjamin F. Keller, Judge. 

Suit in equity by the Pocahontas Coal & Coke Company against G. 
W. Shrewsbury and others. Decree for complainant, and défendants 
appeal. Affirmed. 

Randolph Henry, of Roanoke, Va. (J. Hayden Gadd, of Princeton, 
W. Va., on the brief), for appellants. 

A. W. Reynolds, of Princeton, W. Va. (Col. Childers, of Pineville, 
W. Va., and Joseph S. Clark, on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

(g:=5For other cases see sarae topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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KNAPP, Circuit Judge. This suit was brought by the appellee, 
Pocahontas Coal & Coke Company, to quiet its title to the coal and 
minerais, the ownership of which is also claimed by appellants, in a 
certain tract of land in Wyoming county, W. Va., containing some 
393 acres, and knovvn as school section No. 163. 

It appears that an extensive tract, stated to be 273,000 acres, became 
forfeited to the state of West Virginia for nonpayment of taxes, and 
that proceedings were instituted in 1880, in the circuit court of Wyom- 
ing county, by W. B. McClure, commissioner of school lands, against 
Jos. Maitland and others, the former owners of this tract, for the pur- 
pose of selling the same, or a large portion thereof, for the benefit of 
the school fund of the state, as provided by the statute laws then in 
force. This tract was divided and laid ofï in sections of varying acre- 
age, and several hundred sections, including No. 163, were sold by the 
commissioner on November 1, 1881. The report of this sale, which was 
confirmed by decree of November 24, 1881, describes the land in ques- 
tion as f ollows : 

"Tract No. 163, containing 393 acres on Barker's creek, at 10c. per acre. 
Wasb Soiesbury purchaser, with G. R. McKinuey securlty; cash paid ?9.80, 
note for $29.50." 

By decree of July 13, 1882, it is recited that certain parties, among 
them "Wash Shrewsbury," had paid for the lands sold to them as above 
stated, and the commissioner was directed to convey the same by 
proper deeds to the respective purchasers. Accordingly, on August 
3, 1882, a deed was executed conveying this 393 acres to "Geo. W. 
Shrewsbury." It is conceded that "Wash. Soiesbury," "Wash. Shrews- 
bury," and "Geo. W. Shrewsbury" are différent names of the same 
person ; and both parties claim under deeds alleged to hâve been exe* 
cuted by him. 

The appellee contends that this person, on November 29, 1881, five 
days after the confirmation of the sale to him, conveyed the coal and 
minerais in this 393 acres, by deed with covenant of gênerai warranty, 
to Wm. A. French and G. W. Straley, from whom, by varions mesne 
conveyances, the title passed to and became vested in the appellee in the 
latter part of 1901. Such a deed, purporting to bave been acknowledg- 
ed on the day of its date before M. G. Clay, clerk of the circuit court of 
Wyoming county, was recorded in the clerk's office of that county on 
July 10, 1882, and again recorded in the same office, for reasons that 
do not appear, on May 1, 1886. This deed recites that it is made by 
"George W. Solsberry," and bears at the end the signature of "George 
W. Soleby," as nearly as the names can be deciphered from the photo- 
graphie copy submitted with the record. The wife of the grantor, 
who was married at the time, did not join in the conveyance ; the words 
"and — his wife" in the printed blank being erased. 

The appellants assert that this deed to French and Straley is a 
forgery, and they défend the pending suit mainly on that ground. 
Their own claim is based upon a conveyance to them, on December 8, 
1906, of the coal and minerais in the tract of land in dispute. This 
conveyance, the exécution of which is not questioned, was made by 
"Geo. W. Shrewsbury and Malinda Shrewsbury, his wife," and contains 
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a covenant that the grantors "will warrant generally the title to the coal 
and minerais hereby conveyed and that they hâve donc no act to in- 
cumber the same." In the meantime, during the years 1893, 1898, 
1902, 1904, and 1905, Shrewsbury and wife deeded to varions persons 
certain portions of the surface of this tract, and in one instance a quan- 
tity of standing timber. Thèse convenances are unimportant in this 
case, except for the réservations therein made, which will be referred 
to later, and which are claimed to support the contention that the 
French and Straley deed is genuine. 

Incidentally, it may be hère mentioned that George W. Shrewsbury— 
to call him by that name — died shortly before this action was com- 
menced, and that his heirs at law were afterwards substituted as de- 
fendants. 

[1] As already indicated, the controlling question of fact in con- 
troversy is the genuineness of the deed of November 29, 1881, to 
French and Straley, upon which the rights of appellee obviously dé- 
pend. Without repeating the argument in détail, it will be sufficient 
to State the principal facts upon which the appellants rely to sustain 
their charge that this deed is spurious. Among other things, they point 
out that neither Shrewsbury nor his wife could read or write ; that in 
every deed shown to hâve been made by him, except the one in dis- 
pute, his wife joined, and that both of them always signed by mark; 
that he is named George W. Shrewsbury in every other conveyance 
to or from him, and would certainly not sign himself "Soleby," even if 
he could Write his name at ail ; that ail the deeds above mentioned of 
portions of the surface describe the grantors as résidents of Raleigh 
county; that in the deed from French and Straley, on March 17, 1886, 
which conveys some 36 parcels, including the tract in question, they 
"warrant specially only the property hereby conveyed, taking the same 
a,s to quantity as represented by their title papers, and the titles just as 
they are, the parties of the first part guaranteeing nothing as to quanti- 
ty or title" ; that the appellants, when they received their conveyance 
from Shrewsbury and wife, in December, 1906, had no notice, actual 
or constructive, of any prior grant to French and Straley of the minerai 
deposits on this tract ; that Shrewsbury repeatedly denied having made 
any such grant to them; that he remained during his lifetime in the 
actual, visible, and notorious possession of the entire tract, except those 
portions of the surface which he had sold; that neither French and 
Straley nor their successors in interest, including the appellee, ever at- 
tempted any mining opérations on this tract, or took any steps to assert 
their rights of ownership therein, while Shrewsbury was living; and 
that this suit was not commenced until after his death. For thèse and 
other reasons it is alleged that the deed in question is a forgery. 

In reviewing briefly the appellee's proofs, it will not be necessary to 
notice the évidence bearing upon ail of the items in the foregoing sum- 
mary of appellants' case, since it sufBces to refer to the more significant 
and persuasive facts which presumably induced the conclusion of the 
court below. 

In the first place it cannot be doubted that in 1881, and for a number 
of years afterwards, George W. Shrewsbury was commonly known 
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as "Wash Solesbury." He is so named in the report of the commis- 
sioner of the sale in November, 1881, and the fact is testified to by sev- 
eral witnesses. The land he purchased was assessed to "G. W. Soles- 
bury" down to and including 1891, and it is noteworthy that the assess- 
ment to him for 1887 to 1890 was for the surface only of this 393 
acres. And in his deed to Hilton in 1904 the description begins at a 
planted stone "at the upper end of the said George W. Solesbury old 
farm on which he now lives," etc. It is therefofe not surprising, but 
rather to be expected, that if he gave a deed to French and Straley in 
1881 it would be by the name of "Solesbury," and not by the name of 
"Shrewsbury." 

That this man Solesbury, as he was then called, but who later as- 
sumed the name of Shrewsbury, acknowledged the exécution of the 
French and Straley deed, is sworn to positively by M. G. Clay, who 
was then clerk of the circuit court of Wyoming county and took the ac- 
knowledgment in that capacity. Clay was well acquainted with Soles- 
bury, or Shrewsbury, having served with him in the Civil War, and 
apparently could not be mistaken as to his identity. Whether the name 
signed to this deed was written by Solesbury, or by the witness him- 
self, or by some other person, is not made at ail certain by his testi- 
mony. But, whatever was the fact in that regard, we hâve his unquali- 
fied statement under oath that Solesbury appeared before him in per- 
son and acknowledged the exécution of the instrument. This instru- 
ment was recorded in his office on July 10, 1882; the deed from 
French and Straley to Clark and others, trustées, was recorded in the 
same office on May 12, 1887 ; and the deed from them to appellee on 
June 27, 1902. It is not altogether easy to believe that thèse con- 
veyances were made matters of public record without any knowledge 
of the same coming to Shrewsbury. Indeed, it would seem that some 
report must hâve reached him that he had given a deed to French and 
Straley, as otherwise there was no occasion for him to deny that he had 
made such a conveyance. Moreover, he could hardly hâve been una- 
ware that from 1887 he was assessed for surface ownership only, and 
that the underlying minerais were assessed to other parties. With this 
information concerning a matter of spécial importance to himself, it 
seems rather strange that he made no effort to ascertain what had oc- 
curred, and took no action against those who, as is now contended, 
sought to deprive him of his property by a forged conveyance. And in 
this connection it may be observed that, if the alleged crime was actual- 
ly committed, there was no attempt at concealment, for the deed was 
put upon record within a few months, and apparently the guilty par- 
ties could hâve been discovered without much difficulty. 

The réservations in the deeds to varions persons of portions of the 
surface of this tract are not without significance. In the deed to T. J. 
Shrewsbury in 1898, after describing the parcel sold by metes and 
bounds, it is stated that there is "reserved in this conveyance the coal 
and minerai and ail. the branded timber which has heretofore been 
conveyed to other parties." The réservation of branded timber appar- 
ently refers to the deed of 450 standing trees to one Blankenship in 
1893. The deed to Meadows in 1902, conveying 50 acres, more or less, 
219 F.— 10 
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States that the grantors "do reserve thereout and therefrom ail coal 
and mining rights and privilèges, together with such other timbei 
rights as has been stipulafed in former conveyances." The parcel in 
the Hilton deed of 1904 is described as "contàining 25 a^res, more or 
less, the surface only, with the coal and minerai excepted, and with 
such exceptions as has heretofore been conveyed away." In the deed 
to B. P. Shrewsbury in 1905, the land described is conveyed, "with 
the follomng exceptions; that is, the coal, minerai and such other 
privilèges as has heretofore been conveyed." Thèse deeds, which are 
hmited in terms to surface rights, plainly import a previous conveyance 
of the coal and minerais in the same lands, and the language used can- 
not well be claimed to hâve any other meaning. But to whom had 
the minerai deposits been conveyed, if not to French and Straley, by 
the deed of November 29, 1881? In the absence of any attempt to 
show that Shrewsbury had made any other conveyance of the coal and 
minerais in this tract, the réservations contained in thèse surface grants 
tend strongly, in our judgment, to support the genuineness of the 
French and Straley deed. 

The record contains the déposition of J. H. Shrewsbury, a son of 
Geo. W. Shrewsbury, who testified on behalf of appellants. On bis 
cross-examination he disclosed that the deed to them of December 8, 
1906, under which they claim the coal and minerais in this tract, was 
given without any considération passing at the time, but under an 
agreement that they were to pay $2,000 therefor if they should win this 
suit. It is reasonable to assume that this was the actual arrangement, 
since no attempt was made to deny it, and the fact is not without bear- 
ing upon the good faith of the transaction. It tends to create an im- 
pression that appellants had sufficient knowledge or information con- 
cerning a prior conveyance, and the adverse claims arising therefrom, 
to put them upon full inquiry, and this impression is not lessened by the 
circumstance that neither of them was called as a witness. 

We find no occasion for extended comment upon the opposing con- 
tentions to which we hâve thus referred. They bave been set forth 
as above for the purpose of showing that no sufficient ground appears 
for disturbing the finding of the trial court that the French and Stra- 
ley deed is genuine. As the case is presented in the printed record, 
and in the argument of counsel, we might hesitate to say that we 
"hâve not the least doubt" that George W. Shrewsbury executed and 
acknowledged the deed under which the appellee claims ; but that con- 
clusion appears to us to be supported by the weight of évidence and 
the balance of probabilities. Taking the most favorable aspect of ap- 
pellants' proofs, there is clearly no such prépondérance in their favor as 
would justify us in reversing the judgment on that ground. The case 
was fully argued before the learned District Judge, and again consid- 
ered by him upon an elaborate pétition for rehearing. The original 
deed was put in évidence and submitted to his personal inspection. If 
lie was satisfied beyond a doubt that this deed is genuine, it is not for 
us to say, upon the record now before us, that this was réversible 
error. The remaining questions must therefore be examined upon the 
assumption that Solesbury, or Shrewsbury, the purchaser at the com- 
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missioner's sale of school section 163, conveyed the coal and minerais 
in that tract of land to French and Straley by his deed to them of 
November 29, 1881. 

[2] At the time this deed was executed the grantor had only an éq- 
uitable title to the coal and minerais conveyed. But the deed con- 
tained a covenant of gênerai warranty, and this had the effect, under 
the settled law of West Virginia, of transferring to the grantees the 
légal title afterwards acquired. Thus in Summeriield v. White, 54 W. 
Va. 311, 46 S. E. 154, the Suprême Court of Appeals lays down the 
rule regarding the effect of a covenant of gênerai warranty as follows : 

"A conveyanee without warranty by mère estoppel euts off the assertion of 
any title or claim whicli the grantor had at the time of the conveyanee. 
but it will net operate to pa.ss to the grantee any title afterwards acquired 
by the grantor. If, however, there is a gênerai warranty in the deed, it not 
only cuts off the existing title of the grantor, but precludes him froni settin,:,' 
up any after-acquired title. It does more. Such after-acguired title inures 
to the beneflt of the grantee and passes to him." 

And the same court, in Clark v. Sayers, 55 W. Va. 527, 47 S. E. 
318, after referring to a number of cases, states the proposition as fol- 
lows : 

"In most States the covenant of gênerai warranty is held not only to estoi» 
the grantor and his heirs from setting up an after-acquired title, but also 
actually to transfer the estate subsequently acquired, as if It had passed bv 
the deed in the flrst instance." 

[3] It is equally well settled that the possession of the surface own- 
er is not adverse to the title of the owner of the coal and minerais ; 
on the contrary, it seems that such surface possession inures to the 
benefit of the owner of the underground minerais. 

"It is a gênerai presuraption that one who has the possession of the sur- 
face of the land has possession of the subsoil also. But when, by conveyanee 
or réservation, a séparation has been made of the ownership of the surface 
of the land from that of the underground minerais, the owner of the former 
can acquire no title to the latter by his exclusive and continued enjoyment of 
the surface ; nor does the owner of the minerais lose his right or his posses- 
sion by any length of nonnsage. He must be disseised to lose his rlght, and 
there can be no disseisln by an act whlch does not actually take the minerais 
ooit of his possession." 1 Cyc. 994, cited In Wallace v. Elm Grove Coal Co., 
58 W. Va. 453, 52 S. E. 486. 6 Ann. Cas. 140. 

"A conveyanee of the underlying coal with the privilège of Its removal 
from under the land of the grantor effects a severance of the right to tho 
surface from the right to the underlying coal. and makes them distinct cor- 
poreal hereditaments. The presumption that the party having the possession 
of the surface has the possession of the subsoil also does not exlst when thèse 
rights are severed." Armstroug v. Caldwell, 53 Pa. 284. 

"Possession of the surface land does not carry with It possession of tlie 
coal under that surface, where the estate In the coal has been severed as to 
title." Plant v. Humphries. 66 W. Va. 88, 66 S. E. 94, 20 L. R. A. (N. S.) 558. 

We hâve considered and hold to be clearly untenable the contentior 
of appellants that the conveyanee to French and Straley is not a deed,. 
but only a contract, which could be enforced, if genuine, by suit for 
spécifie performance. In our judgment it requires no argument be- 
yond an inspection of the instrument to demonstrate that it is nothing; 
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more or less tlian an ordinary deed with covenant of gênerai warranty. 

It is also urged with some insistence that the deed in question was 
not entitled to be recorded, because Clay, as clerk of the circuit court 
of Wyoming county, had no authority to take an acknowledgment. In 
answer to this we deem it sufficient to mprely express the opinion that 
Clay had such authority under the act of December 21, 1875, which is 
reproduced in section 3 [sec. 3806], chapter 73, of the Code of West 
Virginia. Moreover, the contention in this regard bears only upon 
the question of notice, and it is plain that the case does not turn upon 
that point. 

We are satisfied, after careful examination, that no cause for rever- 
sai has been made to appear, and the decree appealed f rom will there- 
f ore be affirmed. 



PITTSBURGIT, C, 0. & ST. L. RY. CO. y. GLINN. 

(Circuit Coiu't of Appeals, Sixth Circuit. January 5, 1915.) 
No. 2524. 

1. Commence <g=»27— Dbath of Servant — EMmoYEss' Liabilitt Act — Istee- 

STATE Commerce — Switchman. 

Where décèdent, a switctiman, was struck and killed at night by tho 
opération of a frei.aht train backwards at a high rate of speed, while he 
was aligning switches for his swltch engine to switcli more cars, after a 
eut had been di.sposed of, and it was couceded that the cars handled by 
décèdent just prior to his death carried both Interstate and intrastata 
freight, the jury were authorlzed to find that he was engaged in Inter- 
state commerce at the time of his death, and theref ore within the fédérai 
Employers' Liability Act (Act April 22, 1908, c. 149, 35 Stat. 65 [Comp. 
St. 1913, §§ 8057-8665]). 

[Ed. Note. — For other cases, see Commerce, Cent. Dlg. § 25 ; Dec. Dig. 
<S==>27. 

îjmployés engaged in Interstate commerce, within Employers' Liability 
Act, see note to Baltimore & O. K. Co. y. Darr, 124 O. G. A. 571.] 

2. Appeal and Erboe <S=744— Assignments or Eerob — Filing — Time. 

Assignments of error must be filed at the time of settling tbe bill of 
exceptions, as required by Circuit Court of Appeals rule 10 (150 Fed. 
xxyii, 79 C. C. A. xxvii), or they may be disregarded. 

[Ed. Xote.— For other cases, see Appeal and Error, Cent. Dig. §§ 304IÎ- 
3048; l>ec. Dig. (S=>744.] 

In Error to the District Court of the United States for the Western 
Division of the Southern District of Ohio; John E. Sater, Judge. 

Action by Annie B. Glinn, as administratrix of Hugh A. Morford, 
deceased, against the Pittsburgh, Cincinnati, Chicago & St. Louis Rail- 
way Company. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

See, also, 208 Fed. 989, 126 C. C. A. 77, 

Joseph S. Graydon, of Cincinnati. Ohio, for plaintiff in error. 
S. T. McPherson, of Cincinnati, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

<g=3For other cases see sams toplo & KEY-NUMBER lu ail Key-Numbered Digeats & Indexe» 
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DENISON, Circuit Judge. The défendant in error, as plaintiff be- 
low, recovered a verdict and judgment against the railway company on 
account of the wrongful death of the intestate, Morford, who was her 
son. He was a brakeman in a switching crew, working in and near 
yards of the railway company, close to Cincinnati. The action was 
brought in reliance upon the Employers' LiabiHty Act, and the pétition 
alleged that Morford was engaged in interstate commerce at the time 
he was killed. At the time in question, which was during a dark night, 
the switching crew had taken a eut of cars and distributed them in the 
yard, and had gone with only their engine outside the yard in order 
to re-enter upon anpther track to continue their switching work. It 
became necessary to use a cross-over switch to pass from the side track, 
upon which the engine was at the moment running, to the nearest main 
track, upon which the engine would then run in the opposite direction. 
Alorford set the switches to permit such crossing over. After the 
engine had gone upon the main track and stood , waiting for the 
last switch to be reset, so that the engine could return on that track, a 
train passed upon the other and adjacent main track. It was composed 
of freight cars, and was running backward, with a caboose in the lead, 
at 25 miles per hour. A few minutes later, Morford was found dead, 
evidently having been hit by this caboose or train. 

For the purpose of this review, and giving due effect to the instruc- 
tions to the jury and to the verdict rendered, it must be assumed that 
the railway company was négligent in running this freight train back- 
ward at such a speed and without proper lookout and warning, and that 
this négligence was a proximate cause of the in jury. Railway v. Jones 
(C. C. A. 6) 192 Fed. 769, 113 C. C. A. 55, 47 L. R. A. (N. S.) 483; 
Myers v. Pittsburgh Co., 233 U. S. 184, 34 Sup. 559, 58 L. Ed. 
906. There is no such lack of inferential basis as we found in Smith 
V. Raiiroad, 200 Fed. 553, 119 C. C. A. 33. 

[1] Did the proof sufficiently tend to show that Morford was en- 
gagea in interstate commerce ? At the moment, the switch engine was 
net hauling any cars, and so the true character of the employment can 
be determined only by a broader view. The évidence showed that the 
railway company, in and about thèse yards, was continuously and indis- 
criminately hauling intrastate and interstate freight, and that, in this 
part of the work, no distinction whatever was made between the two 
classes. Describing the work of this train crew, the yardmaster's 
clerk said that it handled both intrastate and interstate shipments, that 
it handled ail classes and character of freight and ail kinds of cars dur- 
ing its working hours, and that it did the work of transferring and put- 
ting into other trains everything that came in for transfer, making no 
différence or distinction. When it was sought to get the cards consti- 
tuting the record which would show exactly what cars had been handled 
that night, counsel for the raiiroad said : 

"We admit tliat when thèse cards corne in, they will show freight of every 
character and description, intrastate and interstate — both kinds." 

In answer to the statement by plaintiff's counsel that he wished "to 
show further that this character of interstate freight came in there 
and was handled by this train [crew] that night," counsel for the rail- 
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road Company admitted that at some time diiring that night this par- 
ticular décèdent had handled both intrastate and interstate f reight, and 
that other freight of both kinds was coming in and going out of those 
yards, and that ail the tracks down there were used for the handiing 
of both. Upon this stipulation of fact, the trial proceeded. 

The circumstances hère are not, in ail respects, the same as those 
found controlling in the Pedersen Case, 229 U. S. 146. 33 Sup. Ct. 
648, 57 L. Ed. 1125, Ann. Cas. 1914C, 153, or the Seale Case, 229 U. 
S. 156, 33 Sup. Ct. 651, 57 L. Ed. 1129, Ann. Cas. 1914C. 156. They 
may also be distinguished, though \ve think not effectivelv, from the 
facts in the Zachery Case, 232 U. S. 248, 34 Sup. Ct. 30.5, 58 L. Ed. 
591, Ann. Cas. 1914C, 159; because, in the latter case, it definitely ap- 
peared that the engine was about to be used, or was being prepared for 
use, in distinctively interstate commerce. The same différence and 
possible distinction exists with référence to Law v. Illinois Central (C. 
C. A. 6) 208 Fed. ,869, 126 C. C. A. 27. However, we can draw no in- 
ference from thèse and other familiar décisions of the Suprême Court 
(including the Behrens Case, 233 U. S. 473, 477, 34 Sup. Ct, 646, 58 
L. Ed. 1051, Ann. Cas. 1914C, 163), and the way in which they hâve 
interpreted the statute, save that liability is created where the service 
being rendered is of a gênerai, indiscriminate character, not segregated 
and tied to shipments within the state (as in the Behrens Case, supra, 
233 U. S. 478, 34 Sup. Ct. 646, 58 L. Ed. 1051, Ann. Cas. 1914C, 163) 
but applicable at least as well to the interstate commerce which the car- 
rier is conducting. While it may not be easy in some cases to draw the 
line between the results of this view and a breadth of construction 
which would make the statute invalid under the Employers' Liability 
Cases, 207 U. S. 463, 28 Sup. Ct. 141, 52 L. Ed. 297, yet cases like the 
présent are fairly within the line of vahdity. They hardly go beyond 
fixing the burden of proof and declaring that, where the facts show the 
case may well hâve been within the statute, the initial burden is satis- 
fied, and it is for the défendant to show the contrary. 

It folio ws that the jury in this case had a right to find, as it did, 
that at the time of his death Morford was employed in interstate com- 
merce. 

Morford's contributory négligence did not appear so clearly. nor, 
if it existed, was it of such an extrême character as to require the giving 
of defendant's spécial instructions beyond the extent to which they 
vvere embodied in the charge. The other objections to the charges, 
given or refused, indicate no error from which substantial préjudice 
should be presumed, if indeed there was error at ail. 

[2] The assignments of error were belated, not having been filed 
at the time of settling the bill of exceptions, and they might well be dis- 
regarded, under rule 10 (150 Fed. xxvii, 79 C. C. A. xxvii); but this 
was a new and probably unfamiliar rule at the time the bill of excep- 
tions was settled, and we hâve thought proper to look into the assign- 
ments. 

The judgment is affirmed, with costs. 
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CRUCIBLB STEEL FORGE CO. v. MOIR. 

(Circuit Court of Appeals, Sixth Circuit. January 5, 1915.) 

No. 2521. 

1. Death i©='58 — Cau.se of Death — Spéculation. 

A jury may not speculate between several causes of an accident, and 
find that detendant's négligence was tlie real cause of decedent's deatti, 
in Ihe absence of a satisfactory foundation therefor in the testiinouy. 

[Ed. Note. — For other cases, see Deatti, Cent Dig. §§ 75-78 ; Dec. Dig. 
<©=>58.] 

2. Master and Servant <S=>278 — ^Death of Servant — Unquaedbd Machin - 

ERT. 

In an action for deatli of a servant vpliile operating a lathe, évidence 
held to justlfy a flnding that the death was the resuit of defendant's nég- 
ligence in failing to cover or guard the projecting and revolving driver, 
dog, nuts, and bolts attached to the machine, as required by Gen. Code 
Ohio. § 1027, suhds. 3, 7, as amcnded by Act June 8, 1911 (102 Ohio Laws, 
p. 428). 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 954, 
956-958, 960-969, 971, 972, 977; Dec. Dig. <S=>278.] 

3. Teial <S=178 — Directed Verdict — View or Evidence. 

On reqnest for a directed verdict, the proofs must be viewed most 
favorahly to the party agalnst whom the direction is asked. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. S§ 401-403 ; Dec. Dig. 
<S=>178.] 

4. Masteb and Servant <g=»265 — Deatu of Servant — Peesumptions — Pee- 

FOEMANCE CI' DUTY. 

Where a lathe operator, whlle bending over bis machine, was caught 
and klUed, he would be presunied to hâve been In the performance of his 
duty, in the absence of évidence to the contrary. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 877- 
908, 955 ; Dec. Dig. <S=265.] 

6. Master and Seevant <g=87%, New, vol. 16 Key-No. Séries — Wobkmen's 
Compensation Act — Rejection — Défenses — Conteibutort Négligence 
— Assumed Risk. 

Where a master had elected not to be bound by the Workmen's Com- 
pensation Act of Ohio (Act June 15, 1911 [102 Ohio Laws, p. 529] § 21—1), 
contributory négligence and assumed risk are no défense. 

6. Master and Servant <®=121 — Death of Servant — Unguardbd Maciiin- 

EKT — Statutes — Négligence. 

Failure of an employer to guard projecting parts of a swift turning 
lathe, as required by Gen. Code Ohio, § 1027, subds. 3, 7, as amended by 
Act June 8, 1911 (102 Ohio Laws, p. 428), constitutes négligence par se. 

[Ed. Note. — For other cases see Master and Servant, Cent Dig. §§ 228- 
231; Dec. Dig. <S=3l21.] 

7. Master and Servant <S=>286 — Death of Servant — Unguaeded Machin - 

EHY — GUABDS — FEACTICABILITT — QUESTION FOR JURY. 

In an action for death of a servant by being caught in an unguarded 
lathe, whether it was practicable to guard the lathe Iteld, for the jury. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1001, 
1006, 1008, 1010-1015, 1017-1033, 1030-1042, 1044, 1046-1050; Dec. Dig. 

<g=>2S6.] 

.®=sFoT otber cases lee samc toplc & KEY-NUMBBB ia ail Key-Numbered Digests & Indexes 
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8. Masteb and Servant <S=>121 — Death of Servant — Unquarded Machin- 
ERT — State Officebs — Omissions. 

That the state inspecter of workshops and factories had not required 
guards to be placed on lathes of the character of that by which décèdent 
was caught and killed was not concluslve that défendant was not re- 
quired to guard the same by Gen. Code Ohio, § 1027, subds. 3, 7, as 
amended by Act June 8, 1911 (102 Ohio Laws, p. 428). 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 22»- 
231 ; Dec. Dlg. <S=»121.] 

In Error to the District Court of the United States for the North- 
ern District of Ohio; William R. Day, Judge. 

Action by Catherine Moir, as administratrix of the estate of Thomas 
Moir, deceased, against the Crucible Steel Forge Company. Judgment 
for plaintiff, and défendant brings error. Affirmed. 

E. G. Guthery, of Cleveland, Ohio, for plaintiff in error. 

R. B. Newcomb, of Cleveland, Ohio, for défendant in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Défendant in error recovered verdict 
and judgment for alleged négligent injuries resulting in the death of 
décèdent. The most prominent question concerns the refusai to direct 
verdict for défendant. Three grounds are urged in support of this al- 
leged error: 

(a) Lack of évidence tending to show that the négligence complain- 
ed of was the proximate cause of the accident. At the time of the acci- 
dent décèdent was operating a turning lathe in defendant's machine 
shop. This lathe comprised a face plate 36 inches in diameter, on the 
surface of which was bolted a projecting driver in the form of an angle 
iron ; the bolts extended three or four inches f rom the surface of the 
face plate ; a steel forging was held in the lathe by two centers, one of 
which was in the face plate; a dog was fastened to the forging by 
means of a projecting set screw ; the turning of the face plate (which 
made 200 révolutions per minute) caused the driver to engage the dog 
and thus to revolve the forging. The cutting tool was carried by a 
heavy post, mounted upon a carriage fed progressively by machinery 
toward the face plate. Just before the accident the tool post had nearly 
completed its travel, and décèdent was seen standing near it. There 
was no eyewitness to the accident. Décèdent was f ound with his head 
caught between the face plate and the tool post (then but 9 inches 
apart) ; the back of the head being against the face plate and the front 
of the face against the tool post. The lef t arm was lying across the body 
of the lathe ; the right arm hung limply outside. Deceased was kept 
on his f eet by the catching of the head as described. He had apparently 
. been killed by being struck upon the head by the bolts projecting from 
the driver on the face plate, which revolved toward the front of the 
machine. The négligence relied upon is the failure to cover or guard 

€=)For otber cases see same toplc ft KBT-NUMBBR in ail Key-Numbered Digests & Indexes 
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the projecting and revolving driver and dog and the nuts and bolts at- 
tached thereto, as required by the Ohio statute.^ 

[1] It is urged that the manner ôf the accident can only be conjec- 
tured ; in other words, that there is no tangible évidence supporting 
the theory that he was caught or injured by the projecting and revolv- 
ing parts of the machine. The rule is well settled that a jury is not 
permitted to speculate between several causes of an accident, and to 
find def endant's négligence to be the real cause in the ^absence of a sat- 
isfactory foundation therefor in the testimony. This proposition is 
sufficiently illustrated by décisions of the Suprême Court and of this 
court cited in the margin." 

[2] We think there was substantial testimony tending to show that 
the death occurred through the négligence complained of . There was 
testimony that following the accident a canvas glove was found on the 
floor on the back side of the machine, directly in Une with the face 
plate, and in line with decedent's left arm if projected that far, and was 
kept in def endant's possession until the trial ; that décèdent more of ten 
than not wore canvas gloves when at work ; that the glove, while made 
for the right hand, had apparently been worn upon the left hand, and 
was "ripped clean open ; it was just like a fiât pièce of cloth." The de- 
ceased, when found, had no glove upon either hand, and the glove 
found was not identified as his. No attempt, however, has been made 
to account for the glove on any other theory than that it belonged to 
and was worn by décèdent at the time of the accident, and the jury 
might not improperly so find. It was the duty of décèdent to "watch 
his work" and to look over "to see what his tool is doing." He some- 
times brushed ofï the machine the iron chips thrown off by the cutting, 
and while the machine was operating. 

[3-5] The rule is too well settled, to require more than the merest 
référence to authority, that on a request for directed verdict that view 
of the proofs most favorable to the party against whom the direction 
is asked must be taken.'' We think the évidence sufficient to support a 
finding that décèdent was drawn into the machine through the catching 
of his glove on the projecting and revolving parts of the driving mech- 
anism, in spite of the suggestion that he must hâve been engaged in do- 
ing something for the satisfaction of his own whim or fancy. He is 
presumed to hâve been in the performance of his duty. Worthington v. 
Elmer, supra, 207 Fed. at page 309, 125 C. C. A. 50, and cases there 
cited. And négligence on decedent's part would not bar recovery in 
cases where, as hère, the employer had not elected to take the benefit 
of the Ohio Workmen's Compensation Act (Act June 15, 1911 [102 

1 Code Ohio, § 1027, subds. 3 and 7, as amended by Act June 8, 1911 (102 
Ohio Laws, 428). 

2 Patton V. Texas & Pacific K. K. Ce, 179 U. S. 658, 21 Sup. Ct. 275, 45 
L. Ed. 361 : Carnegie Steel Co. v. Byers. 149 Fed. 667, 82 C. C. A. 115, 8 h. 
n. A. (N. s.) 677 ; Byers v. Carnegie Steel Co., 159 Fed. 347, 86 C. C. A. 347, 
16 L. R. A. (N. S.) 214 ; Moit v. Illinois Central R. R. Ce, 153 Fed. 354, 356, 82 
C. C. A. 430 ; Smith v. Illinois Central R. R. Co., 200 Fed. 553, 555, 119 C. C. 
A. 33. 

3 Worthington v. Elmer (C. C. A. 6) 207 Fed. 306, 308, 125 C. C. A. 50, and 
cases there cited. 
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Ohio Laws, p. 529] § 21 — 1). The testimony supporting plaintiff's the- 
ory of the cause of the accident is no more spéculative than that which 
has been held by this court, in cases cited in the margin,* to justify 
submission to the jury. 

[6] (b) It is contended that the évidence does not show défendant 
negUgent. The statute requires owners and operators of shops and f ac- 
tories, by way of suitable provision to prevent injury to persons coming 
into contact with piachinery therein : (3) To "cover, eut off, or counter- 
sink keys, bolts, set screws and ail parts of wheels, shafting or other 
revolving machinery projecting unevenly beyond the surface of such 
revolving machinery" ; and (7) to "guard ail saws * * * and ail 
other dangerous machinery." This statute imposes an absolute and 
positive duty to furnish the statutory protection, and f ailure to do so is 
négligence per se. Variety Iron & Steel Works Co. v. Poak, 106 N. E. 
24, recently decided by the Suprême Court of Ohio ; Sterhng Paper Co. 
v. Hamel (C. C. A. 6), 207 Fed. 300, 302, 125 C. G. A. 44, and cases 
there cited, 

[7] Défendant contends, however, that the spécifie driving mechan- 
ism in question was merely temporary in character, and that the stat- 
ute is not applicable thereto. The testimony showed that in defend- 
ant's shop work of ail sizes was donc on the one lathe; that for work 
upon large forgings a large face plate, such as was in use at the time 
of the accident, is necessary ; that for small forgings (at the time of the 
accident the lathe was working on small forgings) a smaller face plate 
was generally used, in which case the dog which engages the work was 
attachable directly to the face plate through a slot therein, so making 
unnecessary the use of separate driver and projecting bolts there- 
through; that the large face plate was, however, sometimes used for 
small work; that for several days preceding the accident the lathe had 
been employed upon large forgings, requiring a large face plate and a 
driving device in addition to the dog. Whether it was the identical de- 
vice in use at the time of the accident does not appear. The work on 
the small forgings had been begun on the morning of the accident, but 
with the face plate used for several previous days. Notwithstanding 
the testimony of another witness, not directed to the practice in de- 
f endant's shop, that it was not usual to employ the large face plate on a 
two or three days' run upon small work (the job in question would 
probably hâve lasted that long), and although décèdent had sole charge 
of the equipment and opération of the lathe, it did not conclusively 
appear that the use by him of the device in question was a mère tem- 
porary makeshift on his part. It was open to the jury to find that the 
mechanism in question was a part of defendant's well-known means for 
operating the lathe, rather than so unforeseen or so out of the ordinary 
as to deprive décèdent of the benefit of the remédiai statute invoked. 
The mischief which the statute is intended to prevent was in fact 
présent. 

* Felton V. Newpoit, 105 Fed. 332, 44 C. C. A. 530; C, N. O. & T. P. R. R. 
Co. V. Jones, 192 Fed. 769, 770, 113 C. 0. A. 55, 47 L. R. A. (N. S.) 483 ; Pltts- 
burgh, C. C. & St. L. Ry. Co. v. Sclierer, 205 Fed. 356, 358, 123 C. C. A. 484 J 

Kailwav Co. v. Glimi, 21!» Fed. 148, 135 C. C. A. 46, thi.s û&y decided. 
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Défendant introduced considérable testimony to the effect that it 
was impracticable to safeguard driving mechanism of this nature, and 
compétent witnesses for défendant testified that they knew of no fac- 
tories using such safety devices. On the other hand, a compétent wit- 
ness for plaintifï testified that it would be practicable to cover the driv- 
er and its attachments, either by putting a hollow casting or stamping 
over the entire dog and driver, or by a fixed guard bolted to the head- 
stock ; that such safety devices were shown in certain trade journals ; 
that, while it would be necessary to take ofï the guard whenever the 
method of attachment to the face plate was changed, there would be 
otherwise no interférence with the opération of the machine ; and that 
while such guards would not prevent injury if the operator deliberate- 
ly put his hand or head into the open space encircled by the guard, they 
would protect against an accidentai falling into such space, and se into 
contact with the driving mechanism. 

[8] We think this testimony clearly raised a question of fact for the 
jury respecting defendant's négligence in failing to guard the driving 
mechanism. The fact that the state inspector of workshops and fac- 
tories is not shown to hâve required guards upon lathes of the charac- 
ter in question is not conclusive upon that subject. The décisions of 
tliis court in Republic I. & S. Co. v. Yanuszka, 166 Fed. 684, 92 C. C. 
A. 280, and Standard Pire Exting. Co. v. Heltman, 194 Fed. 400, 114 
C. C. A. 362, hâve more or less application. 

(c) It is urged that the évidence clearly shows that the danger com- 
plained of was unnecessarily created by décèdent. The charge upon this 
subject was as favorable to défendant as it was entitled to. More- 
over, the contention invokes the défense of contributory négligence or 
of assumption of risk, both of which were denied défendant through 
its f ailure to corne under the Workmen's Compensation Act. 

We bave examined ail the remaining assignments, so far as dis- 
cussed orally or in briefs, and are satisfied that at least no error prej- 
udicial to défendant appears. 

The judgment of the District Court is accordingly affirmed, with 
costs. 



DENVER-LARAMIB REALTY CO. v. WYOMING TROUT & PRODUCE CO.t 

(Circuit Court of Appeals, Elglith Circuit January 4, 1915,) 

No. 4055. 

1. Vendob and Purchaseb i©=>322 — Breach of Conteact — Riqht of Action. 
D., the président of a trout company, conducting a flsh hatchery on a 
site owned by a ranch company under a grant from the ranch company 
of the right to use and possess such site, procured an option to purchase 
the ranch company's property and contracted to sell it to défendant. Sub- 
sequently a contract, reclting that D. was acting for the sole use and 
l)eneflt of défendant, was made between him and the ranch company for 
the purchase of the property, in which the ranch company agreed to keep 
and maintain certain state leases, paying ail charges thereon, and to as- 
sign them to D. on a .certain date, except that certain leases for the land 
on which the hatchery was sitnated were to be Assigned at any time to D. 
The lanch company refused to assign the leases because défendant failed 

©ssKor other ta-ses see same topic & KEY-NUMBBR la ail Key Numbered Dlgests & Indexes 
t Rehearins denied March 19, 1915. 



156 219 FEDERAL REPORTER 

to pay the purchase price as agreed, and, because of defendant's failure 
to carry out the contract, the trout company was compelled to abandon 
the hatchery. SeU, that whether D., in making the last-mentioned con- 
tract, acted for himself or for défendant, the failure of the ranch Com- 
pany to assign the leases gave rise to no cause of action by D. or his suc- 
cessors in interest agalnst défendant for the value of the unexplred term 
of the leases. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
944-947; Dec. Dig. ®3>322.] 

2. Tbial <S=ï91 — RECEPTION OF Evidence — Motions to Strike Out — Neces- 
siTY OF Objections. 

As a gênerai rule, where a question propounded to a witness clearly 
discloses whether the testimony to be elicited is admissible or not, if a 
party neglects to object to the question, the déniai of a subséquent mo- 
tion to strike out the évidence is not error, unless such party for some 
good reason has been prevented from objecting. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 242-244, 252 ; Dec. 
Dig. <g=39i.] 

In Error to the District Court of the United States for the Dis- 
trict of Wyoming ; John A. Riner, Judge. 

Action by the Wyoming Trout & Produce Company against the 
Denver-Ivaramie Realty Company. Judgment for plaintifï, and de- 
fendant brings error. Reversed, and new trial ordered. 

N. E. Corthell, of Laramie, Wyo., for plaintifï in error. 
C. P. Arnold, of Laramie, Wyo., and Sheridan Downey, of Sacra- 
mento, Cal., for défendant in error. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

CARLAND, Circuit Judge. This is an action by the Wyoming 
Trout & Produce Company, hereinafter called the produce company, 
to recover damages for breach of contract from the Denver-Laramie 
Realty Company, hereinafter called the realty company. A judgment 
for $17,000 was recovered in the court belovi'. The realty company 
complains of certain rulings of the trial court. In order to more clear- 
ly understand the position of the parties at the trial, a brief statement 
of some of the surrounding circumstances as they appear in the rec- 
ord is necessary. 

[1] In November, 1909, the Wyoming Trout Company, hereinafter 
called tjje trout company, was organized as a corporation under the laws 
of Wyoming, for the purpose of spawning, hatching, and maturing trout 
in the county of Albany, Wyo., and selling the said trout and the eggs 
and fry thereof. For the purpose of commencing and carrying on 
its business, it made a contract with the Willow Creek Ranch Com- 
pany, whereby the ranch company granted to the trout company the 
right to use and possess for 99 years a certain site owned by the ranch 
company for the culture of trout in return for a certain amount of 
the net profits of the business. The trout company, relying on the 
contract, erected a fish hatchery with troughs and a syphon, for the 
purpose of conducting water through said building. It also erected 
an icehouse and other buildings on the land and site mentioned, and 

(Ê=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgeats & Indexes 
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constructed thereupon ditches, ponds, dams, and réservoirs such as 
were necessary and convenient for the culture of trout and the market- 
ing thereof. 

One Sheridan Downey was the président of the trout company. 
On June 4, 1910, Downey, having an option to purchase the Willow 
Creek ranch, entered into a contract in writing with the realty com- 
pany for the sale thereof. The ranch consisted of 14,150 acres, for 
which the realty company agreed to pay $5.15 per acre. The fish 
hatchery, hereinbefore mentioned, was located upon a portion of the 
ranch. On June 30, 1910, Downey, for the sole use and benefit of 
the realty company, entered into a supplemental contract with the 
ranch company for the purchase of the Willow Creek ranch. In said 
contract it was provided, among other things, as foUows: 

"And it is further agreed by the said ranch company that it will keep and 
maintain ail of its présent state leases on the lands hereinbefore set eut uutil 
November 1, 1911, paying ail charges on same until said date, when it 
shall assign, without further charge, each and ail of same, together with 
ail improvements thereon, to said Downey, with this exception: That the 
State leases on the northeast qiiarter of the northwest quarter, northwest 
quarter of northeast quarter, and southwest quarter of northeast quarter 
of section four (4), township thirteen (13) north, of range 73 W., shall be 
assigned at any time after date hereof to said Downey in his Personal 
capacity." 

July 1, 1910, Downey, in considération of the sum of $1 and other 
lawful considérations, sold, assigned, and transferred to the trout com- 
pany ail his right, title, and interest in and to the contracts of June 4, 
and 30, 1910, including the right to the assignment of 120 acres of land 
in section 4, township 13, range 73, mentioned in the contract of June 
30, 1910. January 24, 1911, the produce company was organized, with 
Downey as président and gênerai manager. February, 1911, the trout 
company, in considération of the sum of $17,700, sold, assigned, and 
transferred to the produce company ail its real and personal property, 
accounts, rights, and contracts of whatsoever kind and nature. The 
présent action was commenced by the produce company as the succes- 
sor in interest of Downey and the trout company, to recover damages 
from the realty company for the alleged breach of the contracts of 
June 4 and June 30, 1910. At the trial of the action in the court be- 
low, the produce company claimed the right to recover damages from 
the realty company as the successor of Downey and the trout company 
for the failure of the ranch company to assign to Downey personally 
the state leases covering the land descrîbed in the excerpt, above quoted, 
from the contract of June 30, 1910. It appeared that the leases refer- 
red to were executed by the state of Wyoming in 1908, and that the 
produce company abandoned the fish hatchery October 10, 1911, claim- 
ing it was compelled to do so by reason of the failure of the realty 
company to carry out its contract to purchase the ranch property. The 
leases ran for five years, and therefore there was an unexpired term of 
about two years. The ranch company refused to assign thèse leases to 
Downey, because the realty company had failed to make payment of 
the purchase price for the ranch as agreed. 

Testimony was admitted over objection for the purpose of showing 
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the value of the unexpired term of the leases, and the failure of the 
ranch company to assign the leases to Downey in his personal capacity, 
as mentioned in the contract of June 30, 1910, was submitted to the 
jury by the trial court as an item of damage for which the realty Com- 
pany was liable. Downey testified as a witness that the value of the 
unexpired term of the leases was $3,000. Other testimony was given 
upon the same subject. At the close of the testimony for the plaintiff, 
counsel for the realty company made the f oUowing motion : 

"The défendant moves the court, at the conclusion of the évidence for the 
plaintiff in this case, as follows: (1) To strike ont ail of the évidence otfered 
and introduced tending to show the value of the unexpired term of the state 
laud lease on the 120 acres in section 4, lying below the Willow creek réser- 
voir, and containing the buildings and improvements of the plaintiff com- 
pany, upon the ground that the défendant never becanie obligated, by contract 
or otherwise, to do anything witli référence to the assignaient or transfer or 
a couveyance for that property to the plaintiff in this case, or its assignors." 

This motion was qverruled and exception taken. 
At the close of ail the testimony counsel for the realty company re- 
quested the court to charge the jury as follows: 

"It appears from the évidence that the défendant had nothing to do with 
the lease of the 120 acres of state land, lying below the Willow creek réser- 
voir, and on whlcli the fish hatchery improvements of the plaintiff were lo- 
cated, and did uot at any time assume any obligation to assign or convey J;he 
lease of such lands. The jury, therefore, wi)l not allow any damages for 
failure to assign or convey such lease." 

The request was denied and exception allowed. 

The contract of June 30, 1910, contained the following récital: 

"Whereas the realty company is desirous of having said Downey act for and 
in its behalf and for its sole use and benefit in that certain contract of even 
date hère with between the Willow Creek Kanch Company and James Mc- 
Glbbon, Sr,, James McGibbon, Jr., Ralph McGibbon, and George McGibbon, 
and Sheridan Downey, which contract is hereto attaehed and made a part 
hereof ; and whereas said Downey is desirous of acting in such capacity for 
the sole use and benefit of the realty company." 

The paragraph quoted herein from the same contract, and which 
it is claimed was broken in the failure of the ranch company to assign 
to Downey the leases for the land described therein, contains an ex- 
pression that the leases should be assigned to Downey in his personal 
capacity. We do not see how the failure of the ranch company to 
assign the leases in question to Downey can give rise to any cause of 
action by Downey or his successors in interest against the realty com- 
pany. Downey either acted for the realty company in making the con- 
tract or he acted for himself. If he acted for the realty company, as 
the express language of the contract said he did, then he has no cause 
of action against it, and if he acted for himself he certainly has no 
cause of action against it. Therefore it was clearly error to submit 
this item of damage to the jury as a basis of recovery against the 
realty company. 

[2] Numerous other errors are assigned as to the rulings of the 
trial court upon the admission and rejection of évidence, some of 
which cannot occur again by reason of the ruling now made. In 
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regard to the others, we deem it sufficient to say that counsel may 
not, as a gênerai rule in the trial of a cause, when the question pro- 
pounded to the witness discloses clearly whether the testimony to be 
elicited is admissible or not, neglect to object to the question and then 
at some further stage of the trial move to strike eut the évidence of 
the witness and assign the ruling of the court thereon as error, unless 
for good reason he has been prevented from objecting to the question. 
Judgment reversed, and a new trial ordered. 



In re McGINLEY et al. 

Appeal of FISHBACK et al. 

(Circuit Court of Appeals, Sixtli Circuit. January 15, 1915.) 

No. 2726. 

1. Bankbuptct <g=102 — Seizure or Pkopebtt Pendino Peoceedings — In- 

jonction. 

F. and two others, promoters and ofBcers of a corporation, having been 
arrested for fraudulent use of the mails, took corporate funds with whlch 
to indemnify the sureties on their bail bonds, and on this alleged act of 
bankruptey involuntary proceedings were instituted, and injunctions pro- 
cured restraining such parties and their wives from withdrawing any 
deposits in their names or the name of the corporation. The diverted 
funds of the corporation were returned to the receiver in bankruptey. 
On October Ist, F.'s-wife and bis attorney applied for a modification of 
the injunction with respect to certiflcates of deposit in F.'s name, on a 
pétition alleging that they were his individual property, that the cor- 
poration had no interest therein, and that the proceeds were needed in 
his défense. The pétition was supported by atBdavits whlch, if true, 
showed his individual ownership thereof. On a hearing before a spécial 
master the petitioning creditors in bankruptey opposed the modiflcation, 
without denying F.'s ownership or making any showing that the cor- 
poration was interested therein. Held that, when the matter came on 
for hearing before the District Judge on November 2d, the petitioning 
creditors had been given a sufficient opportunity to dispute F.'s claim, and 
assuming that it was proper to restrain the use of the certiflcates until 
some investigation could be made, the modification should then hâve been 
granted. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 156-162; 
Dec. Dig. ®=>102.] 

2. Bankkitptct <Si=>140 — Seizube of Peoperty Pewding Pboceedings. 

Such certiflcates could not, as contended, be held so that they mlght 
be available to satisfy a judgment which might be had in a suit brought 
by the trustée in bankruptey against F. 

[Ed. Note.— For other cases, see Bankruptey, Cent Dig. §§ 198, 199, 219, 
225; Dec. Dig. <g=»140.] 

Appeal from the District Court of the United States for the Eastem 
District of Michigan; Arthur J. Tuttle, Judge. 

Pétition by Wayne McGinley and others to hâve the Savage Motor 
Car Company adjudicated a bankrupt. From an order denying a pé- 
tition for the modification of an injunction, Katie I. Fishback and 
another appeal. Reversed and remanded, with directions. 

Robert W. Fishback, with Cummings and Taylor, promoted, and became 
officers and managers of, the Savage Motor Car Company, a corporation which 

<Ê=3For other cases see same topio & KEY-NUMBER In ail Key-Numbered Dig-ests & Indexe» 
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engagea In business at Détroit. On August 10, 1914, thèse three offlcers were 
there arrested, upon warrants from Cincinnati, for alleged fraudaient use 
of the mails in tlie promotion of the company, and their individual appear- 
ance bonds were flxed at $7,500 eacb. For the purpose of getting bail they 
took $22,500 of the eorporate funds, and dellvered checks or certiflcates there- 
for to a surety company, as Indemnity for glving bonds. The next day an 
involuntary pétition In bankruptcy against the corporation was filed, alleging 
fhis diversion of eorporate funds as the act of bankruptcy, i and after sum- 
mary hearing, at which there were présent thèse three and their respective 
wives and Robert M. Brownson, their attorney, the court issued an order 
restraining the three officers and Mr. Brownson from withdrawing any de- 
posits in the name of the corporation or in the name of any of thèse indlvid- 
uals, and from In any way disposing of any of the $22,500 funds. At about 
the same time, whether by advlce of their couusel or solely by order of the 
court does not appear, the att^mpt to get thèse bonds was abandoned, and 
the $22,500 turned over to the bankruptcy receiver, who had been the same 
day appointed. On the next day, August 12th, it being represented to the 
court that Katie I. Fishback, wife of Eobert W., was endeavoring to cash 
$3,000 of certiflcates standing in hls name, another Injunction was issued, 
directed to the same three officers and their respective wives and Mr. Brown- 
son, more explicitly forbidding the negotiatlon or use of any certificate stand- 
ing in the name of any one of tlie three officers. 

No further proceedings appear until. on September 17th, Messrs. Fishback. 
Cummings; and Taylor, wlth Mrs. Fishback, joined in a pétition requesting 
that the Injunctions be so modifled as to permit them to cash their Individual 
certiflcates and withdraw their individual deposits. This pétition was denied 
September 21st, without préjudice. On October Ist it was renewed or in 
part renewed, tiy the pétition of Mrs. Fishback and Mr. Brownson, which 
showed that on August lOth Mr. Brownson was engaged as attorney for 
Fishback lu the crlminal proceedlng; that on that day Mrs. Fishback had 
In her possession certiflcates of deposlt amounting to $3,000 standing in her 
husband's name ; that he directed her to cash them and deliver the proceeds 
to Mr. Brownson ; that payment was refused and she thereupon gave Mr. 
Brownson the certiflcates tbemselves ; that thèse certiflcates were the individ- 
ual property of Mr. Fishback, and that the corporation had no interest 
thereln ; and that they were greatly needed to be used in Mr. Flshbaek's dé- 
fense to the crlminal prosecution, as nelther he nor hls wlfe had any other 
means and he was in jail. It prayed for relief generally, and specially that 
the injunction be modifled, so that Mr. Brownson might cash the $3,000 
certiflcates. Attached were aflldavits which. If true, clearly showed that be- 
fore the corporation was fornied Mr. Fishback had sold hls former business 
for $5,000, had used part for payments to the corporation and for persDnal 
expenses, and that this sum of $3,000 was the remainder. Détails are glven, 
and aflSdavits from those who pald the $5,000 which make the showing very 
strong and unless contradlcted it must be regarded as convincing. 

The pétition was referred to a spécial master, before whom the petitioning 
creditors in bankruptcy flled an answer which opposed the desired modiflca- 
tlon, because (1) Mrs. Fishback and Mr. Brownson were not purchasers of 
the certiflcates; and (2 and 3) the corporation had claims against Mr. FlsTi- 
back, and the certiflcates ougbt to be impounded until they eould be reached 
by the trustée in a suit to be brought, if there should be a bankruptcy ad- 
judication, and if a trustée should be appointed. The master treated the 
pétition and aflldavits as sufllciently establlshing the faets stated until they 
sliould be contradlcted ; no one offered any testlmony before him tendlng 
to contradlct ; and he made a report concluding that, because Fishback was 
an oflicer of the corporation, the question involved could be heard on a 
summary proceedlng, and that there was power to continue the injunctioii, 
but that to justify so doing the petitioning creditors should at least make 

1 The record does not show that any adjudication has yet been made. 
Counsel state that on the trial of the indictment the court directed a verdict 
of acquittai 
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a prima facie case that the corporation was interested In the certiflcates, 
and that tliis tliey had not done. In order tliat they migtit liave further 
opportunity to do so, he recommended that the injunctioua be modifled aa 
prayed, unless the petitioning creditors gave bond "fully protecting" Mr. and 
Mrs. Fishback and Mr. Brownsou, if it should ultimately be determined that 
the certiflcates "ought not to be turned over to the Savage Motor Car Com- 
pany." It Is not cleat how such a bond could hâve hurt the creditors or 
helped Fishback ; but to tlils report, dated October 15th, the creditors flied 
objections October 26th, and the matter came on to be heard November 2d 
before the District Judge. He ordered that the desired modification be denled, 
but that Fishbaclï or Brownson might withdravp and use the certiflcates upon 
giving a $3,000 bond conditioned to redellver the certiflcates or pay the full 
amount to the trustée in bankruptcy, 1£ one should be appolnted and If wlthin 
three months he should commence proceedings to establish, and in due course 
should establish, that the funds represented 'oy the certiflcates were legally 
or equitably the property of the corporation. Mrs. Fishback and Mr. Brown- 
son appealed from this order, clalming that their pétition should hâve been 
granted without conditions. ^ 

E. G. Wasey, of Détroit, Mich., for appellants. 

F. H. Watson, of Détroit, Mich., for appellees. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER. 
District Judge. 

PER CURIAM. [1] Without deciding whether summary pro- 
ceedings were sufficient, or whether Mr. Brownson had acquired rights 
superior to Fishback's, and assuming that the court might rightfuUy 
restrain the use of the certiflcates until some investigation could be 
made, we thinli it clear that the maximum of opportunity, which it 
can be permissible to give petitioning creditors in such a case, was ex- 
ceeded. Where there is no testimony tending to show that property 
in the possession of an ofificer of a bankrupt corporation really belongs 
to the corporation, or that it has any interest therein, and where there 
is nothing to challenge the officer's claim of personal ownership, except 
suspicion due to the gênerai situation, any impounding of the proper- 
ty while petitioning creditors look for évidence at least approaches 
the margin line of the rightful exercise of power; but, in any event, 
only the briefest practicable delay can be allowed, and the exercise 
of diligence must be imposed upon the attacking creditors. In this 
case, and in response to a superficially convincing showing of person- 
al ownership made by Fishback on October Ist, it appears that after 
30 days the creditors had not made even a pro forma déniai, much less 
taken any steps in the direction of disputing Fishback's claim. We 
are compelled to conclude that, whatever the rights of the parties 
might hâve been on October Ist, on November 2d it was not within 
the provident exercise of discrétion to require further delay, or to 
impose conditions which were équivalent to continuing the injunctions 
until 3 months after a trustée should be appointed, if that time should 
ever come. 

[2] The contention made before the master, that the certiflcates 
should be held so that they might be available to satisfy a judgment 
which might be had in a suit which might be brought by the trustée 
against Fishback, was obviously untenable, and seems to be abandon- 
ed. Appellees suggest that an issue of ownership should not be tried 
219 F.— 11 
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out on affidavits without opportunity for cross-examination. This 
may be conceded ; but we see no necessity for swearing witnesses un- 
til the allégations of the pétition were denied, or until the petitioning 
creditors tendered issue and indicated that there was proof to be tak- 
en. Appellees say their reason for not doing this was that they re- 
garded their opposition before the master as in the nature of a demur- 
rer. Whatever its character, it was not the exercise of that diligence 
which the situation required. 

The motion to file supplemental return is granted, but because its 
filing has become immaterial, and without implying approval of the 
practice. The order appealed from must be reversed, and the cause 
remanded, with instructions to modify the injunctions as prayed. Ap- 
pelants will recover costs. 



MONTGOMERY v. UNITED STATES, t 

(Circuit Court of Appeals, Eighth Circuit. January 4, 1915.) 

No. 413T. ' 

1. Criminal Law (E=>400 — Best akd Secondart Evidence — Telegrams. 

Primary évidence of the contents of a telegram is tbe original message 
or admissions of tïie sender, vvblle secondary évidence may consi.st of a 
copy proved to be correct or an oral account of the contents of the mes- 
sage by one who has seen It, and lînows its contents; It being necessary 
to account for the absence of primary evidenc-e before secondary évidence 
is admissible. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 879-8SG, 
1208-1210; Dec. Dig. <S=^400.] 

2. Criminal Law <S=>400 — Evidence — Telegrams — Original. 

Where the goverument sought to prove a telegram alleged to hâve been 
sent by accused as an incriminating eircumstance, the message flled at 
the sending office would be the original, and proof of its loss or destruc- 
tion was required before secondary évidence of its contents was admis- 
sible. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 879-886, 
1208-1210; Dec. Dig. <©=3400.] 

3. Criminal Law ©=3402 — Evidence, — Copt of Telegram — Corroboration. 

In a prosecutiou for causlng the transportation in Interstate commerce 
of two women for immoral purposes, one of them testified that accused 
told her that he wired A. to meet them at G. The other woman testified 
that accused said A. would meet them at the train, and A. testified tliat 
she received a telegram like the copy of the one offered In évidence, but 
that It was unsigned, and that she did in fact meet the women as di- 
rected. Held, that the copy of the telegram found in the files of the re- 
ceiving office was admissible, not by reason of its own probative quallty, 
but in corroboration of and in connection with the testimony of the 
women, though the absence of the original was not accounted for. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 887, 888; 
Dec. Dig. <S=>402.] 

*. Criminal Law <3==>115G — Keview — Discrétion — Geounds fob New Trial. 
Misconduct of a juror and newly discovered évidence alleged as ground 
for new trial are not reviewable. 

[Ed. Note. — For othor cases, see Criminal Law, Cent Dig. §§ 3007- 
3071; Dec. Dig. ©=^1156.] 

®=s>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
Rehearing denied March 19, 1915. 
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In Error to the District Court of the United States for the District 
of Wyoming ; John A. Riner, Judge. 

Roy Montgomery was convicted of having caused the transportatiqn 
in interstate commerce of two women for immoral purposes, and he 
brings error. Affirmed. 

William S. Metz, of Sheridan, Wyo. (Cari L. Sackett, of Sheridan, 
Wyo., and Gibson Clark, of Cheyenne, Wyo., on the brief), for plain- 
tiff in error. 

David J. Howell, Asst. U. S. Atty., of Cheyenne, Wyo. (Charles L. 
Rigdon, U. S. Atty., of Cheyenne, Wyo., on the brief), for the United 
States. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

CARLAND, Circuit Judge. Montgomery was tried, convicted and 
sentenced for having on February 12, 1911, caused the transportation 
in interstate commerce of two women from Denver, Colo., to Gillette, 
Wyo., for the purpose of there engaging in the practice of prostitution. 
At the trial the prosecution offered in évidence a paper which contain- 
ed the foUowing language: 

"Denver, Colo., Feb. 12, 1911. 

"To Ollîe Allen, Gillette, Wyo.: Meet two girls at train ïorty-one tomorrow. 
Leaving tonight for home. 'Roy Montgomery." 

To which offer counsel for Montgomery made the following objec- 
tion: 

"We object to the introduction of the paper for the reason that the same 
is wholly incompétent, irrelevant, and immaterial, and for the reason that it 
Is not the original, and that it Is not the best évidence and not properly 

identified." 

The court ruled as foUows : 

"Tou can offer Droof that the original is lost, and thls is a true copy. The 
objection is overruled." 

This ruling of the court is assignée as error. At the time this paper 
was offered, one of the women had testified that Montgomery told her 
in Denver that he had wired Ollie Allen to meet them at the train. The 
other woman had testified that Montgomery said Ollie Allen would 
meet them at the train. Thomas D. Harper, spécial agent, department 
of justice, Elwood Anderson, county attorney, John W. Hanson, and 
George Roe, had testified that on the night of May 16, 1913, they had 
gone to the express office, adjoining the Western Union Office at Gil- 
lette, and secured a number of packages of the files of the telegraph 
Company and took them to a little house or cabin on the edge of the 
town ; that they investigated thèse files and f ound therein what the wit- 
ness called an original telegram, of which the paper offered in évidence 
was a true copy made by the witness Anderson ; that af ter making the 
copy the files were returned to the place where they were obtained. 

Earl C. Reed, operator for the Western Union at Gillette, at the 
time of the trial, which was in November, 1913, had testified that ha 
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had made a search among the files in his office and could not find a 
telegram like the one offered in évidence; that the entire file of tele- 
grams for the month of February, 1911, was gone; that, so far as the 
witness knew, the telegrams had been destroyed in the ordinary and 
regular course of business. After the paper was admitted in évidence, 
Montgomery testified that he never sent such a telegram, and Ollie 
Allen, the person to whom the telegram purported to be addressed, tes- 
tified that she received a telegram like the one ofifered in évidence, but 
that it was unsigned ; that she did meet the women at the train. 

If the admissibility of the paper offered in évidence depended upon 
proof by the employés of the Western Union at Denver that Montgom- 
ery filed the telegram there for transmission, or upon proof by the same 
employés at Gillette that such a telegram was received at that office, 
then its admission in évidence was clearly erroneous, as there was no 
testimony from said employés that any such telegram was filed at Den- 
ver or received at Gillette. 

[1] The contents of telegrams are proved either by primary or 
secondary évidence. Primary évidence is the original telegram itself 
or the admissions of the sender. Secondary évidence of a telegram 
may consist of a copy proved to be correct or an oral account of the 
contents by one who has seen it and knows its contents. Before sec- 
ondary évidence, however, may be received, the absence of the primary 
évidence must be satisf actorily accounted for. 

[2] In the practical application of this rule, for the proof of the 
contents of telegrams, it must first be determined which is the orig- 
inal, the message sent or the one received. This, as a gênerai rule, 
is determined by ascertaining whether the contents of the telegram 
sent or that of the one received are in issue. In suits between the im- 
médiate parties to telegrams, the telegram received is often the original. 
In suits against the telegraph company for damages for f ailure to send 
a telegram correctly or at ail, the original would be the telegram sent. 
Scott & Jernigan, Law of Tel. par. 341 ; Gray on Com. by Tel. par. 
128; 1 Whart. on Ev. par. 76; Reg. v. Regan, 16 Cox's Cr. Cas. 203 ; 
Smith V. Easton, 54 Md. 138, 39 Am. Rep. 355; U. S. v. Babcock, 3 
Dillon, 571; Abernathy & Co. v. Hewlett, 2 Willson, Civ. Cas. Ct. 
(Tex.) App. § 805 ; Steamship Co. v. Otis, 100 N. Y. 446, 3 N. E. 485, 
53 Am. Rep. 221; Barons et al. v. Brown, 25 Kan. 410; Common- 
wealth v. Jeffries, 7 Allen (Mass.) 548, 83 Am. Dec. 712. 

Confining ourselves to the case at bar, we think that under the rule 
above stated, and in view of the fact that the prosecution was en- 
deavoring to charge Montgomery with having sent a certain telegram, 
the original would be the one filed at the Denver office. Therè was no 
proof whatever of the loss or destruction of this telegram so as to ad- 
mit secondary évidence of its contents. 

[3] We think, however, that counsel for Montgomery failed to give 
sufficient force to other testimony that appears in the record. The tes- 
timony of one of the women that Montgomery told her that he had 
wired Ollie Allen to meet them at the train at Gillette was primary évi- 
dence that Montgomery did send such a telegram. The testimony of 
the other women, to the effect that Montgomery said Ollie Allen would 
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meet them at the train, bears upon the satne question. With this testi- 
mony in the record a copy of the telegram, which was found in the 
files of the receiving office at Gillette, was admissible, not by reason of 
its own probative quality, but in corroboration of and in connection 
with the testimony given by the woman, to the effect that Montgomery 
had told her that he had wired Ollie Allen just such a telegram. 

The question when the paper was offered in évidence was whether 
there was a sufficient f oundation prima f acie to admit it ; the court not 
undertaking to détermine whether Montgomery in f act sent it. After 
the paper was admitted, it was then a question for the jury on ail the 
testimony, including that of Montgomery and Ollie Allen, to détermine 
whether Montgomery sent the telegram. We are clearly of the opin- 
ion that on the whole record there was no error in admitting the paper 
complained of. In the récent case of Johnson v. United States, 215 
Fed. 679, 131 C. C. A. 613, there was no direct évidence adduced to 
establish the authenticity of certain telegrams. The Court of Appeals, 
however, decided that from évidence in the case the jury were war- 
ranted in finding that the défendant was the author of the messages. 

[4J The only other errors urged in the argument are the misconduct 
of the juror Walker, and newly discovered évidence. Thèse questions 
arose on a motion for a new trial, which was addressed to the discré- 
tion of the trial court. The ruling of a trial court on such a motion 
is not reviewable hère. 

It results that the judgment must be affirmed. 

And it is so ordered. 



TEXAS GUM 00. v. AUTOSALES GUM & CHOCOLATE CO. 

(Circuit Court of Appeals, Fifth Circuit. January 11, 1915.) 

No. 2575. 

1. Statutes <S=3276 — Fedebal Courts — Jurisdiction — *'Ant Bight Accbit- 

ING OR AcCRUED." 

Judicial Code, § 299 (Act March S, 1911, c. 231, 36 Stat. 1169 [Comp. 
St. 191,S, § 1276]), provides that the repeal of existing laws or the amend- 
ments embraced in the act shall not afCect any act done or rlght accruing 
or accrued or suit or proceeding instituted or pending on writ of error, 
etc., when the act took effect, but that ail suits and proceedings for causes 
arising or acts done prlor to such date may be commenced and prosecuted 
withln the same time and with the same effect as If the repeal or amend- 
ments had not been made. Meld. that the clause "any right accruing or 
accrued" referred to suits and proceedings for causes arising or acts done 
prier to the date of the taking efCect of the act, excluding suits on causes 
of action which had not arisen while the former law was in force, and 
forbidding the conclusion that the right exlsted when the cause of action 
asserted had not accrued when the Judicial Code went into effect, but 
was in process of accrual, with some things remaining to be done before 
a right to sue accrued. 

[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 371, 872 ; Dec. 
Dig. <S==>276.] 

2. Cot'ETS <S=:>329 — FEDERAL CoURTS— JURISDICTION — AmOTJNT IN CONTRO- 

VEBSY. 

Averments that the matter in dispute, when the bill was filed on June 
?k 1912, exceeded, exclusive of interest and costs, the sum or value of 

Ê=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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52,000, dld not show that a cause of action Involving $2,000 had accrued 
to complainant ; while the law prior to Judicial Code, § 24, raising the 
jurisdictlonal amount, was In force. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 897; Dec. Dig. 
©=>329. 

Jurlsdiction as determined by amount in controversy, see notes to Auer 
V. Lombard, 19 C. C. A. 75; Tennet-Stribllng Shoe Ce. v. Eoper. 36 C. 
C. A. 459; O. J. Lewis Mercantile Co. v. Klepuer, 100 C. C. A. 2SS.] 

Appeal from the District Court of the United States for the West- 
ern District of Texas; Thomas S. Maxey, Judge. 

Bill by the Autosales Gum & Chocolaté Company against the Texas 
Gum Company. Decree for complainant, and défendant appeals. Re- 
versed and remanded. 

J. B. Talley, of Temple, Tex., and Charles Carroil and Joseph W. 
Carroll, both of New Orléans, La. (Sam Henderson, Jr., of New Or- 
léans, La., on the brief), for appellant. 

O. L. Stribling, of Waco, Tex., and A. Alexander Thomas, of New 
York City, for appellee. 

Before FARDEE and WALKER, Circuit Judges, and SHEP- 
PARD, District Judge. 

WALKER, Circuit Judge. The bill in this case was filed on the .5th 
day of June, 1912. It complained of conduct of the défendant which 
commenced on or prior to May 15, 1911, was continued to the time of 
the liling of the bill, and would, as alleged, not be desisted from unless 
the defendant's discontinuance of it is required by injunction. The 
bill contained averments to the eflfect that the plaintiff bas sustained 
damages as a resuit of the conduct complained of, and that it will con- 
tinue to be damaged by the defendant's future persistence in such con- 
duct, unless it is restrained therefrom by injunction. The foUovving 
is the allégation as to the amount of damages sustained and anticipated : 

"That jour complainant, by reason of tlie vvrongs committed by tbe défend- 
ant, as liereinabove alleged, and which the défendant is now committing in 
like manner, has suft'ored irréparable injury in its property rights, and bas 
lost large profits in the sale of its chewing gum, by reason of the defendant's 
wrongful acts and unfair compétition, which profit would amount to more 
than $2,000; tliat your complainant lias no adéquate remedy at law for 
redress of injuries hereln alleged ; and complainant f urther avers that the 
matters in dispute and damage done to it by défendant, and that will be 
suiïered by complainant in the future, exclusive of Interest and cost, ex- 
ceeds the sum of $2,000." 

[1] There is no room for claiming, and it is not claimed, that the 
averments of the bill show that the matter in controversy "exceeds, 
exclusive of interest and costs, the sum or value of $3,000," so that 
the court acquired jurisdiction of the case under the provision of sec- 
tion 24 of the Judicial Code. The claim is that the case is one of which 
the court would bave had jurisdiction under the law as it was before 
that statute became effective, and that the suit was maintainable under 
the provision of section 299 of that statute that: 

"ïhe repeal of existing laws, or the amendments thereof, embraced in this 
net, shali not affect auy act done, or any fight accruing or accrued, or any 

(gz=>Fûr other cases see same topic & KEY-NUMBER in ail Key-Kumbered Dlgests & Indexes 
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suit or proceeding, includlng those pending on writ ot error, appeal, cer- 
tificate, or writ of certiorarl, In any appellate court referred to or included 
within, the provisions of this act, pending at the time of the taking efEect 
of tbis act, but ail such suits and proceedings, and suits and proceedlngs for 
causes arising or acts done prlor to such date, may be commenced and pros- 
ecuted within the same time, and wlth the same efCect, as if said repeal or 
amendments had not been made." 

Whatever doubts there may be as to what was intended to be embrac- 
ed by the saving clause of this section, which refers to "any right ac- 
cniing or accrued," it seems to us to be apparent that, in so far as 
the provisions of the section évidence a purpose to préserve the right 
to bring suits which, under the terms of other provisions of the act, 
could not be brought in a court of the United States, the only right 
saved is to hâve the previously existing law applied to "suits and pro- 
ceedings for causes arising or acts done prior to" the date of the tak- 
ing efifect of the act. It is such suits and proceedings which the con- 
cluding clause of the section authorizes to be "commenced and prose- 
cuted within the same time, and with the same efFect, as if said repeal 
or amendments had not been made." The extent to which the right 
to sue, as it existed under the former law, is saved, is not left to be 
determined by an interprétation of the ambiguous language of the 
clause first above quoted from, which is qualified and explained by the 
succeeding clauses of the section, but is clearly defined by the explicit 
language of the last clause, to the efifect that the former law should be 
applicable to "suits and proceedings for causes arising or acts done 
prior to" the date of the taking effect of the act. Washington Home 
v. American Security Co., 224 U. S. 486, 32 Sup. Ct. 554, 56 L. Ed. 
854. This plain description of the kind of suits, the right to bring 
which was intended to be saved, excludes suits on causes of action 
which had not arisen while the former law was in force, and forbids 
the conclusion that the right exists when the cause of action asserted 
had not accrued at the time the Judicial Code went into effect, but 
was only in process of accruing, something else then remaining to 
Jiappen before a right to sue was perfected. Dallyn v. Brady (D. C.) 
197 Fed. 494; Cady v. Barnes (D. C.) 208 Fed. 359. 

[2] The averments of the bill in the instant case fail to show that 
when the Judicial Code went into efifect on the Ist day of January, ■ 
1912, there had already accrued to the plaintiff a right of action against 
the défendant under the previously existing law, which made it a 
prerequisite of the existence of the right of action that the matter in 
dispute exceed, exclusive of interest and costs, the sum or value of 
$2,000. Act March 3, 1875, c. 137, 18 Stat. 470, 4 Fed. St. An. 265. 
Averments to the effect that the matter in dispute, at the time the bill 
was filed on the 5th day of June, 1912, exceeded, exclusive of interest 
and costs, the sum or value of $2,000, by no means show that, while 
the former law was in force, a cause of action involving what was the 
jurisdictional amount under it had accrued to the plaintiff. For any- 
thing that is shown to the contrary, what the défendant did or omitted 
to do while the former law was in force may not hâve given rise to a 
cause of action in favor of the plaintiff which involved anything like 
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the amount which was required to authorize the bringing of a suit in 
a court of the United States. 

The conclusion is that the bill fails to show that the suit is one with- 
in the jurisdiction of the court in which it was brought. It follows that 
the court was in error in entertaining the bill and granting relief un- 
der it. 

The decree appealed from is reversed, and the cause is remanded. 

SHEPPARD, District Judge. I am unable to concur in the major- 
ity opinion that the court below was without jurisdiction. In this 
character of cases, where the remedy sought is an injunction against 
the injury, the value of the right to be protected is the test of jurisdic- 
tion. It is demonstrated by the record that, if the complainant suffers 
any damage by the alleged unfair compétition, it would be in excess 
of the jurisdictional amount necessary to give the court jurisdiction. 
Hunt V. N. Y. Cotton Exchange, 205 U. S. 336, 27 Sup. Ct, 529, 51 L. 
Ed. 821, 19 C. C. A. 76, note; Nashville, C. & St. L. Ry. Co. v. Mc- 
Connell (C. C.) 82 Fed. 65. 

I think jurisdiction should be maintained, but the cause dismissed 
on the merits on the authority of the foUowing cases: Gulden v. 
Chance, 182 Fed. 303, 105 C. C. A. 16; McLean v. Fleming, 96 U. S. 
245, 24 Iv, Ed. 828. 



YOUNG V. GORDON et al. 

In re FOSTER MOTOR CAR CO. 

(Circuit Court of Appeals, Fourth Circuit December 15, 1914.) 

No. 1304. 

Bankkuptct iS=>323 — Peoop or Claims— "Seoured Oeeditoe." 

Where a creditor of a bankrupt held the bankrupt's note, Indorsed by 
T., for a part of the indebtedness, it was entitled to a dividend on the 
fuU amount of the claim, though after the proofs of claims were flled Y. 
paid the note, and Y. was net entitled to a dividend on the amount paid ; 
such creditor not being a "secured creditor," within Bankr. Act July 1, 
1898, e. 541, § 57h, 30 Stat. 560 (Comp. St. 1913, § 9641), providing for the 
payment of a dividend only on the unpaid balance of claims of secured 
creditors, after crediting thereon the value of the securities, in view of 
section 1, cl. 23, defining a "secured creditor" as a creditor havlng se- 
curity for his debt upon the property of a bankrupt of a nature to be as- 
signable under that act, or who owns such a debt for which some in- 
dorser, surety, or other person secondarily liable has security upon the 
bankrupt's assets. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 503, 505, 
513 ; Dec. Dig. <S=323. 

For other définitions, see Words and Phrases, First and Second Séries, 
Secured Créditer.] 

Pétition to Superintend and Revise, in Matter of Law, Proceedings 
of the District Court of the Unîted States for the Eastern District of 
Virginia, at Richmond, in Bankruptey ; Edmund Waddill, Jr., Judge. 

In the matter of the Poster Motor Car Company, bankrupt; James 
W. Gordon and John B. Lightfoot, receivers. An order of the référée 

(gssFor other cases see same topio & KEY-NUMBBR la ail Key-Numbered Dlgest3 & Iiici6xe3 
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for the payment of a dividend was afSrmed by the District Court, and 
C. L. Young files a pétition to superintend and revise the proceedings. 
Affirmed. 

S. S. P. Patteson, of Richmond, Va., for petitioner. 

John B. Lightfoot, Jr., of Richmond, Va., for respondents. 

Before PRITCHARD and WOODS, Circuit Judges, and Mc- 
DOWELL, District Judge. 

McDOWELL, District Judge. From May, 1911, until December, 
1913, the Commonwealth Bank was lending money to the Poster 
Motor Car Company, to be herein called the Poster Company. On 
December 8, 1911, the Poster Company executed a note to the bank 
for $5,000, which was secured by the indorsement of C. L. Young — 
an officer of the Poster Company — and L. M. Poster and Nixon Bail. 
This note was delivered to the bank with the f ollowing letter : 

"Richmond, Va., Dec. 7, 1911. 

"Commonwealth Bank, Richmond, Va. — Gentlemen: We herewith hand yoii 
our note dated Bec. —, 1911. payable on demand at the Commonwealth 
Bank for the sum of five thousand ($5,000.00) dollars, indorsed by us, and 
also indorsed by C. L. Young, L. M. Foster, and Nixon Bail. This note Is to 
be held by your bank as collatéral security for any and ail amounts which you 
niay loan or advance to the Foster Motor Car Company until notified in 
writing by the said Indorsers to the contrary. 

"Tours truly, [Signed] Foster Motor Car Co., Inc., 

"Per Nixon Bail." 

On August 29, 1913, the estate of the bank was put in charge of 
receivers, the respondents hère, by order of the chancery court of the 
city of Richmond. On January 17, 1914, the Foster Company was 
adjudicated a bankrupt. The receivers of the bank filed proof of un- 
secured debt on Pebruary 7, 1914, for $11,689.57. This claim does 
not include the $5,000 note of December 8, 1911, on which Young was 
indorser. The receivers claimed only as unsecured creditors. Young 
also on the same day filed his claim as an unsecured creditor of the 
Foster Company for $18,371.97, and at the foot thereof was the fol- 
lowing additional claim : 

"C. L. Young is indorser on .?5,000 note for Foster Motor Car Company 
held by receivers of the Commonwealth Bank, which he will hâve to pay, 
and when paid the Foster Motor Car Company will owe him. In addition to 
the above, the further sum of $5,000, with interest thereon which may hâve 
accrued as of that date. C. L. Young, Creditor." 

On April 25, 1914, Young paid the note of December 8, 1911, with 
interest, amounting to $5,249.81, to the receivers of the bank. On 
May 6, 1914, the référée in bankruptcy ordered the payment of a divi- 
dend of a little over six cents on the dollar on the claims of the cred- 
itors of the Foster Company. Under this order Young was to receive 
a dividend on $18,371.97, and the receivers on $11,689.57. On May 
14, 1914, Young filed a pétition for a review of the order of the réf- 
érée. The District Court affirmed the order, and the case is hère on 
pétition to revise. 

The contention made on behalf of Young is that he should bave the 
dividend on the $5,249.81 paid by him in satisfaction of the collatéral 
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note, and that the dividend payable to the receivers should be cor- 
respondingly reduced. As laid dovvn by the majority opinion in Mer- 
rill V. National Bank, 173 U. S. 131, 136, 19 Sup. Ct. 360, 362 (43 L. 
Ed. 640) the équitable rule for the distribution of an insolvent estate 
is as follows: 

"The eredltor can prove for, and recelve dividends upon, the full araount: 
of his clalm, regardless of any sums received froin his collatéral atter the 
trausfer of the assets from the debtor in insolvency, provided that he shall 
not receive more than tJie full amount due Mm." 

See, aiso, Aldrich v. Chemical Bank, 176 U. S. 618. 638, 20 Sup. Ct. 
498, 44 L. Ed. 611 ; Sexton v. Dreyfus, 219 U. S. 339, 345, 31 Sup. 
Ct. 256, 55 L. Ed. 244; Hitner v. Diamond State Co. (C. C.) 176 
Fed. 389, 390; Commercial Bank v. Tenks Co. (D. C.) 194 Fed. 739, 
741, 742. 

It is argued, however in behalf of the petitioner, that receivers are 
secured creditors and that section ,57h of the Bankrupt Act is applica- 
ble. But the words "secured creditors" in this section must be read 
in view of the définition of this phrase in clause 23 of section 1 of the 
act: 

" 'Secured creditor' shall include a créditer who has securlty for his debt 
upon the property of the bankrupt of a nature to be assignable under this 
act, or who owns such a debt for which some indorser, surety, or other per- 
sons secondariiy llable for the bankrupt has such securlty upon the bank- 
rupt's assets." 

When the receivers proved their claim, they held the $5,000 note 
of the Foster Company, secured by the indorsement of Young. There 
is no contention that Young had security upon the property of the 
bankrupt. Unless, therefore, the note made by the Foster Company 
and indorsed by Young was a part of the estate of the Foster Com- 
pany at the date of filing the pétition in bankruptcy, there would seem 
to be no ground for the contention made for the petitioner. The mo- 
ment this note was delivered to the bank, it became a liability of the 
Foster Company, as well as of Young. The obligation on the part of 
Young was to the bank, and not to the Foster Company. In no sensé 
therefore could this collatéral security to the bank be considered as 
an asset of the Foster Company. It follows that the receivers were 
not "secured creditors" within the meaning of section 57h and that 
this section has no application hère. . See In re Headley (D. C.) 97 Fed. 
765, 771 ; In re Sweetzer (D. C.) 128 Fed. 165 ; Gorman v. Wright, 136 
Fed. 164, 69 C. C. A. 76; Board v. Hurley, 169 F^ed. 92, 97, 94 C. C. A. 
362 ; In re Matthews (D. C.) 188 Fed. 445, 26 Am. Bankr. Rep. 19 ; In 
re Thompson (D. C.) 31 Am. Bankr. Rep. 236, 208 Fed. 207; In re 
Manhattan Brush Co. (D. C.) 209 Fed. 997; Collier, Bankruptcy (lOth 
Ed.) pp. 12, 13, 724. 

Nor do we find any reason elsewhere in the Bankrupt Act. or in the 
décisions of the courts for sustaining the contention of the petitioner. 
The discussions of the "bankruptcy rule" in the opinions in Merrill v. 
Bank, supra, are based on the express or implied assumption that the 
creditor has collatéral security on the property of the bankrupt. In 
the Pulsifer Case (D. C, 1880) 14 Fed. 247, 249, it is said: 
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"There Is no donbt that It has been repeatedly held, under our bankruptcy 
law, that even if the holder of a note has received a sum of money from an 
indorsbr, he may nevertheless prove it in full against the estate of the maker 
in bankruptcy, and collect as much as he can, and any surplus he may receive 
oyer the amount actually due the holder will be held In trust for the indorser 
or surety." 

And this statement is in full accord with the décisions, cited above, 
arising under the présent Bankrupt Act. The ruling of the trial court 
must be affirmed, at the cost of the petitioner. 

Affirmed. 



In re POST & DAVIS CO. 
(Circuit Court of Appeals, Second Circuit December 15, 1914.) 

No. 43. 
CoKPOKATiOKS ©=>42C — Chattel Mortgages— Execution — Eequisites — Stat ■ 

UTES. 

Stock Corporation Law N. Y. (Consol. Laws, c. 59) § 6, provides that 
a corporate mortgage, except for purchase money, must be consented to 
by the holders of not less than two-thirds of the corporate stock, which 
consent must be given at a spécial meeting of the stockholders called 
for the purpose, upon the same notice as that required for the annual 
meetings of the corporation ; and a certificate under seal of the corpora- 
tion that such consent was given by the stockholders in writing, or that 
it was given at a vote at a meeting as aforesaid, shall be subscribed and 
acknowledged by the président or vice président, and by the secretary or 
assistant secretary, and shall be flled and recorded In the office of the 
clerk or register of the county wherein the corporation has its principal 
place of business. Held, that subséquent action or inaction of stockhold- 
ers cannot take the place of previous action under such statute, and hence 
a chattel mortgage executed by a corporation without the required con- 
sent properly evidenced was invalid and could not be ratified. 

[Ed. Note.-— For other cases, see Corporations, Cent Dig. §§ 1596, 1702- 
1704, 1707, 1708, 1710-1716 ; Dec. Dig. ®=»426.] 

Pétition to Revise and Appeal from Order of the District Court of 
the United States for the Southern District of New York. 

This cause cornes hère upon appeal by the trustée in bankruptcy and 
pétition to revise an order of the District Court, Southern District of 
New York, directing him to turn over to Libbie Buggeln, the respond- 
ent, the proceeds of a sale of certain chattels claimed by her under a 
chattel mortgage made by the corporation to Elizabeth Post, the wife 
of its président and by her assigned to the respondent. 

J. J. Lesser, of New York City, for appellant. 
A. A. Wheat.'of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. Three objections to the chattel mort- 
ji-age were urged by the trustée. First. That there was no considéra- 
tion proved. Second. That the mortgage had not been kept alive as a 
lien by proper refiling under the statutes. Third. That it was invalid 
because it was not executed in compliance with section 6 of article 2 

<Ë=5For other cases see same toplc & KBY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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of the Laws of 1909 (Consolidated Laws, c. 59). Ail three objections 
were overruled by the Spécial Master and the District Court." The last 
objection only need be hère considered. 
The statute referred to reads as follows : 

"Every stock corporation • ♦ * may mortgage Its property and fran- 
chises to secnre the payment of such obligations, or of any debt contracted 
for said purposes. Every such mortgage, except purchase money mortgages 
and mortgages authorized by con tracts made prior to May flrst, eighteen 
hundred and ninety-one, shall be consented to by the holders of not less 
than two-thirds of the capital stock of the corporation, which consent shall 
be given either in writing or by vote at a spécial meeting of the stockholders 
ealled for that purpose, upon the same notice as that required for the annual 
meetings of the corporation ; and a certiflcate under the seal of the corporation 
that such consent was given by the stockholders in writing, or that it was 
given by vote at a meeting as aforesaid, shall be subscribed and acUnowledged 
by the président or vice président and by the secretary or an assistant see- 
retary, of the corporation, and shall be filed and recorded in the office of 
the elerk or register of the couuty vvherein the corporation bas its principal 
place of business." 

It is conceded that the exécution of the chatte! mortgage was not 
consented to in writing at any time by the holders of not less than 
two-thirds of the capital stock, nor by a vote at a spécial meeting ealled 
for that purpose — nor indeed at any meeting — and that no certificate 
was filed and recorded in the office of the county clerk. It was not a 
purchase money mortgage. 

There is testimony from which the Spécial Master found that the 
three stockholders, who held practically ail the shares, were aware of 
or participated in the préparation of the chattel mortgage and after it 
was filed did nothing to attack it. He reached the conclusion, as did 
the District Judge, that any irregularities as to the original exécution 
of the mortgage were cured by the subséquent action or inaction of the 
stockholders ; that there was a substantial consent by the directors and 
stockholders or a subséquent ratification by them, which would make 
the provisions of the statute inapplicable. 

The language of the statute is most clear and spécifie ; manif estly it 
was made so to accomplish some purpose. That purpose is very plain- 
ly indicated on the face of the statute ; it substitutes for mère oral ex- 
pressions of assent, casually given it may be, an orderly permanent 
record which can be referred to. The provision, in the language of the 
New York Court of Appeals, "involves an application to the stock- 
holders, and, on their part, considération, judgment, and final détermi- 
nation, and, on the part of the assenting stockholders, a written expres- 
sion of their conclusion." Rochester Bank v. Averell, 96 N. Y. 475. 
The same court has been libéral in its construction of the statute as 
to détails of compliance. Thus in Greenpoint Sugar Co. v. Whitin, 69 
N. Y. 335, a written assent was held good, although it did not itself 
State the amount of the debt which it was given to secure ; the court 
saying "the défendant could not hâve been misled. The consent 
* * * was ample to put him on inquiry." In Rochester Savings 
Bank v. Averell, supra, it was held that a mortgage dated January, 
1874, and invalid when originally filed because of the absence of any 
written assent, was validated by the signing of such an assent in No- 
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vember, 1894; the mortgage being then reacknowledged. "Such as- 
sent," says the court, "makes the instrument, as of the time it was 
given, a valid mortgage." It has also been held that a court of equity 
will enforce a mortgage given by a corporation without the written 
assent, where the mortgage is given by the corporation pursuant to a 
valid agreement made by it to give the mortgage, and in considération 
of which agreement and in reliance upon which, the mortgagee gave 
property or other valuable considération to the corporation. Paulding 
V. Chrome Steel Co., 94 N. Y. 340 ; Hamilton Trust Co. v. Clemes, 163 
N. Y. 423, 57 N. E. 614; Black v. Ellis, 197 N. Y. 402, 90 N. E. 958. 
Such mortgages are of the same type as the "purchase-money mort- 
gages," which the statute itself expressly excludes from the opération 
of the section above quoted. The mortgage in the case at bar is not 
of this type ; it was given to secure past indebtedness for moneys loan- 
ed from time to time during the five preceding years. 

To hold that written assent of two-thirds of the stockholders may be 
dispensed with in this case would go much further than any décision 
of the New York Court of Appeals to which we hâve been referred or 
which we hâve found. There is no pretense that any written assent 
was ever signed, or that it was ever voted at any stockholders' meeting, 
spécial or gênerai. If the statute had been so construed by the state 
court of last resort, we should follow its construction of the state 
statute ; but until such a décision is cited, we are unwilling to f ritter 
away the spécifie provisions of an act which manifestly were put there 
to accomplish a plain purpose. Respondent fînds support for her con- 
tention in Black v. ElHs, 129 App. Div. 140, 113 N. Y. Supp. 558, but 
that cause was decided by a divided court, and we are in accord with 
the views as to the construction of this statute expressed by the minor- 
ity. Black v. Ellis was affirmed in the Court of Appeals (197 N. Y. 
402, 90 N. E. 958), but on another ground. 

The order is reversed. 



THATCHER v. UNITED STATES. 

(Circuit Court of Appeals, Slxth Circuit January 5, 1915.) 

No. 2314. 

On application for rehearing. Denied. 
For former opinion, see 212 Fed. 801. 

Before DENISON, Circuit Judge, and COCHRAN and SAN- 
FORD, District Judges. 

PER CURIAM. Mr. Thatcher's appHcation for a rehearing pré- 
sents several criticisms of the opinion of the court with such insis- 
tence as to make proper a further mémorandum with respect to some 
of them, although no attempt will be made to comment upon ail. 
They are thought to be sufficiently covered hereby and by the opinion. 

It is said that the opinion confused différent circulars, and gave to 
a statement in one a meaning derived by treating as context another 
statement in a separate circular. The record cbntains .four complète 
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circulars, A, B, C, and D. Our opinion does associate statements 
specifically taken from Exhibit A and Exhibit B; but, in se far as 
this association is inaccurate, it is immaterial, because (if for no oth- 
er reason) Exhibit B alone contains every statement recited. in our 
opinion, and in substantially the mutual relationship and with the nec- 
essary interprétative efïect which we attributed thereto. 

It is said that our statement of percentages was erroneous, and that 
the charge in the circular that there were "one hundred such cases" 
was only one-half wrong, instead of, as we said, three-fourths. Tliis 
may not be vitally important; but further considération demonstrates 
that our arithmetic was accurate. We think it clear enough that both 
the circular and our opinion referred to the gênerai class of personal 
injury cases against private corporations. Such cases against individ- 
uals certainly would not, and those against municipal corporations 
would not naturally, be included ; and the circular, after an enumera- 
tion which would not include cases against municipal corporations, 
but plainly refers only to those against private corporations, says : 
"From the records of a hundred such cases, we cite a few at random." 
The Gravelle Case is included both in the gênerai list and in the spécial 
list. No other one of the cases specially cited was included in the 
gênerai list. The Gravelle Case was hence, as inferentially appears 
from the opinion, not considered in the groups with which it was com- 
pared. For this reason, the opinion used the numbers 70, 10, and 
80; and we see ngthing to correct. 

With référence to the Reiter-Hudson matter: The opinion recites 
the charge in the instant proceeding as "bringing suit upon notes which 
he knew had been paid, and as part of a scheme to defraud a former 
client." This récital is, in one respect, wrong. The former client 
was Milburn, and the charge was that this act was donc "with intent 
to deceive the court in which the action was begun, and for the pur- 
pose and with the intent of deceiving and defrauding said George R. 
Hudson." 

The error in the récital does not seem material. As explained in 
the opinion, the act necessarily operated to injure unlawfully the for- 
mer client, Milburn ; and if conduct by an attorney was intended to 
and necessarily operated to deceive the court, it is not important in 
just what words it is additionally characterized. 

The rehearing pétition, with respect to the Reiter-Hudson matter, 
is largely based on the theory that Milburn, a former client, had au- 
thorized the suit which was brought in Reiter's name. A review of 
the évidence confirms the statement of the opinion to the contrary; 
such authority had not been given, but had been refused. The earlier 
correspondence between Milburn and Thatcher doubtless contemplat- 
ed that this course vifould be taken, and Milburn even executed, and 
sent to Thatcher for delivery to Reiter, an assignment of Milburn's 
interest in the notes; but Thatcher refused to accept this assignment, 
and drafted others, which Milburn refused to exécute. After much 
correspondence and a clear failure to reach any meeting of minds, 
because no satisfactory plan had been reached for "protecting" Mil- 
burn and hi'S friend, Knapp, to whom Milburn's interest had perhaps. 
been transferred, the correspondence ended with thèse letters : 
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From Thatcher's letter of Septeniber 9, 1904: "Tour letter of August 12th 
came during my absence from the city. I thlnk it best that you hâve your 
own attorney draft such papers as are necessary to be sigtied by Mr. Kuaiip 
transferrlng the Hudson notes to Reiter. In fact, I think tbe notes are 
already indorsed without recourse and can be transferred by delivery. If 
you will consent to my proceedlng in Uelter's name, will do so, and not ask 
for any papers at ail. Would llke to make some progress in this raatter." 

From Milburn's answer of September 12, 1904: "Answering your fayor of 
the 9th, will say that, if a way can be devised for going to work on this 
matter which will absolutely hold Mr. Knapp and myself harmless, ail right. 
We will then sign papers authorizing you to go on. If this cannot be doue, 
the matter will hâve to be dropped." 

Nothing occurred, after this, for more than two years, and until 
Thatcher entered into his contract with Reiter, accepting employment 
from Reiter to collect for him from Hudson ail that can be recovered 
on thèse notes "now owned by the said Reiter." The fact that suit 
was brought by Mr. Thatcher without authority from Milburn, and 
in the teeth of Milburn's instructions to drop the matter, is clear. 

Complaint is made of the opinion's référence to Mr. Thatcher's con- 
tract with Milburn for a contingent fee of two-thirds of the amount 
recovered on thèse notes, because, in fact, his final contract with Reiter 
gave him a contingent fee of only one-fourth, and because, in fact, 
he turned over to Reiter, without any déduction, ail that he did later 
collect. The language of the opinion obviously refers to the contract 
existing at the early stage of the correspondence, and correctly states 
the amount of the contingent fee there provided; but if the opinion 
causes the impression that Mr. Thatcher's final bringing of the suit 
was influenced by the expectation of getting 66 per cent., instead of 
25 per cent., of the recovery, and so, as the rehearing pétition says, 
becomes a charge that he was "greedy," it is unjust to Mr. Thatcher, 
and the impression should be corrected. 

The real purpose and efifect of the discussion of the Reiter-Hudson 
matter in the opinion should not be misapprehended. It was not stat- 
ed to be the ground for sustaining the judgment below; indeed, we 
suggested our opinion that for this matter alone the extrême penalty 
imposed would hâve been too severe. Grounds requiring the affirm- 
ance of the judgment had already been stated. Discussion of the 
Reiter-Hudson matter might liave been omitted, save for the extent 
to which it had figured in the criticism of the District Judge found 
in Mr. Thatcher's briefs. For this reason, we were justified in refer- 
ring to a phase of the matter which had not been formulated in the 
charges below, but which appeared in connection with Mr. Thatcher's 
défense. We hâve carefully reviewed what the opinion says on this 
subject, and are satisfied that its comments are well within bounds. 
That the judgment souglit in that case could rightfully dépend only 
on this theory of Milburn's fraud was obvions on the undisputed 
facts ; that, when recovered, it did in fact so dépend, appears from 
Judge Wanamaker's opinion. Our référence to the Boone opinion 
served to indicate our view of the matter, but was not intended to 
be the basis of our judgment. 

The rehearing application has been denied. 
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EISON V. PARHAM. 

In re RISON'S, Incorporated. 

(Circuit Court of Appeals, Fourth Circuit. January 13, 1915.) 

No. 1295. 

1. Bankruptct <©=>440 — Revibw — Appeal ob Revision as Proper Remedt. 

Where, ia bankruptcy proceedings against a corporation, the référée 
on the trustee's pétition adjudicated that a deed of trust on property of 
the corporation, given prier to the organlzation of the corporation, bad 
been paid and that the bonds secured thereby should be dellvered to the 
trustée, and hls findings and order were afflrmed by the District Court, 
such court's décision could be brought to the Circuit Court of Appeals 
for revlew only by appeal, and a pétition to superintend and revise was 
not authorlzed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dlg. § 915; Dec. 
DIg. ®=»440. 

Appeal and revlew In bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Bankruptcy <S=>303 — Liens — Sufficienct of Evidence. 

In a bankruptcy proceeding against a corporation organlzed to take 
over the business of R., évidence helé sufficient to support a findlng that 
a deed of trust, given by R. to hls wife prlor to the organlzation of the 
corporation, had been pald by the Issuance of stock to the wife. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 458-^62; 
Dec. Dlg. <g=303.] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Norfolk, in Bankruptcy; Edmund Waddill, 
Judge. 

In the matter of Rison's, Incorporated, bankrupt. An order of the 
référée adjudging that a deed of trust was not a lien, and that the 
bond secured thereby should be delivered to the trustée, was affirmed 
by the District Court, and S. Isabel Rison appeals. Affirmed. 

S. M. Brandt, of Norfolk, Va., for appellant. 
James H. Corbitt, of Suffolk, Va., for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. In November, 1910, John W. Rison, Jr., 
the proprietor of a drug store in the city of Suffolk, Va., executed a 
deed of trust on his store fixtures and furniture, including a soda foun- 
tain of considérable value, to secure a bond given by him to his wife, 
S. Isabel Rison, the appellant herein, for the sum of $3,855.33. This 
deed of trust was duly recorded shortly after its exécution, and the 
validity of the debt represented thereby is not questioned. 

Something over two years later, in January, 1913, a corporation was 
organized, under the name of "Rison's, Incorporated," with an au- 
thorlzed capital of $25,000, to take over the business which Rison had 
individually conducted. Two of the three directors of this corporation 
were Rison and his wife, the third an attorney to whom a qualifying 
share was issued. Rison was elected président and Mrs. Rison secre- 

ig=sFar other cases see same topic £ KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tary. At a meeting of the directors on the 5th of February, 1913, ail 
of them being présent, a resolution was adopted to purchase the en- 
tire stock of goods belonging to Rison, including ail his store fixtures, 
etc., for $10,000 par value of the fuU-paid and nonassessable stock of 
the corporation, of which 64 shares, each of the par value of $100, 
were to be issued to Rison and 36 shares to his wife. Two days later 
59 shares were issued to Mrs. Rison, who signed the certificates as 
secretary, and she paid $2,000 into the treasury of the company. The 
considération for the other 39 shares received by her is the subject of 
controversy in this proceeding. 

Upon a pétition filed in August, 1913, Rison's, Incorporated, was ad- 
judicated bankrupt, and the appellee, Parham, appointed trustée on the 
3d of October foUowing. The deed of trust above mentioned had 
never been released, and Mrs. Rison claimed that the same was still a 
valid lien upon the property therein described. The trustée insisted 
that the debt secured by this instrument had been paid the previous 
February by the 39 shares of stock then issued to her. Accordingly, 
he filed a pétition alleging such payment and praying for leave to sell 
the property free from the Hen asserted by Mrs. Rison. 

After hearing before the référée in bankruptcy, at which considéra- 
ble testimony was taken, an order was made by him on the 18th of 
November, 1913, "that the said deed of trust be and the same is hereby 
repudiated as a lien against the said effects," and that the bond held 
by Mrs. Rison be forthwith delivered by her to the trustée. In April, 
1914, the findings and order of the référée were afïirmed by the District 
Court. From this décision Mrs. Rison appealed to this court and also 
filed hère a pétition to superintend and revise. The trustée answered 
the pétition and also filed a motion to dismiss. 

[ 1 ] We are clearly of opinion, without discussing the point, that the 
décision below could be brought to this court for review only by ap- 
peal, and that a pétition to superintend and revise is not authorized 
by the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 544 [Comp. 
St. 1913, § 9585]) in such a case as is hère presented. 

[2] The matter in dispute is purely one of fact, and we see no rea- 
son for doubting that the référée reached a correct conclusion. Rison 
himself testified that the 39 shares of stock were issued to his wife in 
payment of the debt secured by the deed of trust, and the bookkeeper 
gave évidence to the efïect that this was his understanding. Moreover, 
the contention of the trustée finds at least négative support in the 
resolution of purchase adopted by the directors, Mrs. Rison being 
présent and presumably voting in the affirmative, and in the report 
to the State Corporation Commission which showed that Rison's stock 
of goods, including the soda fountain and store fixtures, were apprais- 
ed at $10,000, their inventory value being $10,245, for which 100 shares 
of the corporation were issued. Against this was the testimony of 
Mrs. Rison that her husband agreed to assign to her his 64 shares to 
secure her for other indebtedness, that the deed of trust was not to be 
released until this was done, and that he had f ailed to keep his agree- 
ment. 

219 F.— 12 



178 219 PEDBEAL REPORTER 

It is true that the référée slates in his certificate that appellant "was 
estopped to assert any claim by virtue of the foregoing deed of trust," 
and that the same was "repudiated as a lien upon any of the funds 
in this bankruptcy," and her counsel argues that this is réversible error 
because, as he says, "not a single élément essential to the application 
of the doctrine of estoppel is présent in this case." But this criticism 
rests wholly upon the form of the referee's report and ignores the 
substance of his finding. The issue really decided by him was that as 
between Mrs. Rison and the creditors of the corporation the bond in 
question must be deemed paid and the lien of the trust deed discharg- 
ed. In our judgment this conclusion was justified by the évidence, and 
there is no occasion for further comment. 

The pétition to superintend and revise will be dismissed, and the 
decree appealed from afïirmed. 



RISON V. PARHAM. 

In re RISON'S, Incorporated. 

(Circuit Court of Appeals, Fourth Circuit. January 13, 1915.) 

No. 1284. 

Pétition to Superintend and Révise, in Matter of Law, ProceedIng.s of 
the District Court of the United States for the ISastern District of Virginia, 
at Norfolk, in Bankruptcy ; Edmund Waddill, .Tudge. 

In the matter of Rison's, Incorporated, bankrupt. An order of the référée 
adjudging that a deed of trust was not a lien, and that the bond secured 
ther-eby should be dellvered to the trustée, was atRrmed by the District Court, 
and S. Isabel Rison files a pétition to superintend and revise. Pétition dis- 
missed. 

S. M. Brandt, of Norfolk, Va. for appellant 
James H. Corbitt, of Suffolk, Va., for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

KNAPP, Circuit Judge. For reasons stated in the opinion in No. 1295, 
Rison, Appellant, v. Parhani, Trustée, Appellee, 219 Fed. 176, 134, C. C. A. 550, 
decided this day, the pétition to superintend and revise wiJl be dismissed. 

Dismissed. 



DAVIES V. BOWES. 

(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

No. 89. 

1. CoPYEiGHTs <S=>8o — Suit fob Infkingeaienï — Evidence of Copyright. 

In a suit for infringement, tbe certificate of the Register of Copyrights 
that two copies of pl.'iiutitî's work piiblished in a New York newspaper 
of .June 23d were reoeived as copyright deposits on June 24th was not 
sufficient évidence that thcy were delivered at the office of the Librarian 
of Congress or deposited in the mail addressed to him on June 23d, as 
retiuired by Act Mareh 3, ISOl, c. 565, § 3, 26 Stat. 1106, notwithstanding 
Copyright Act 1909 (Act March 4, 1909, c. 320) § 55, 35 Stat 1086 (Comp. 
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St. 1913, § 9576), provldlng that such certiflcate shall be prima facle ev 
idence of the facts stated therein. 

[Ed. Note.- 
Dig. <©=5S3.] 

2. Copyrights <S:=583 — Suit for Infrinqement — Evidence of Copyright. 

Under Copyright Act 1909, § 55, providing tliat the certiflcate of the 
Register of Copyrights therein required to be given to each copyright 
claimant stiall be admitted in aiiy court as prima faeie evideuce of the 
facts stated therein, a certiflcate stating that two copies of a publica- 
tion vvere received "as copyright deposits" on a certain date was not prima 
facie evideuce that they were delivered or mailed in tirue, but only that 
they were turned over to bis offlee in attempted compliance with the copy- 
right statiito, as the Librarian of Congress, when a copy Is delivered to 
him or cornes to him by mail, is required to make no investigation as to 
the date of the publication. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. §§ 74-TG; Dec. 
Dig. <g=s83.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a decree dismissing a bill for 
iufiingement of United States copyright. The complainant, a writer in the 
employ of the Sun Printing & Publlshiiig Company, published In the Eveniiiir 
Sun of June 2.'î, 1908, a story whieh purported to be a "real life draraa," a 
narrative of events occurring In the présence of the narrator in an unuameif 
little town in the interior of Massachusetts. The Sun Printing & Publishins 
Company undertakes to copyright the entire copy of each édition of the 
Evening Sun. Whatever copyright it obtained in tlils story It assigned to the 
plaintifC. The story was really not a narrative of facts, as it purported to be, 
but was in large part pure fiction, the Imaginative work of the writer. It 
presented some dramatic incidents. 

Défendant bas produced a play called "Klndling," eontalning certain dra- 
matic incidents, which complainant contends constitute an infringement of 
the copyrighted story. 

The District Judge dismissed the Mil for reasons which will be fouud in 
his opinion, reported 209 Fed. 53. 

Edward Lauterbach, of New York City, for appellant. 
G. B. Rosenheim, of New York City, for appellee. 

Eefore LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The statute in force at the time, sec- 
tion 3 of the act of March 3, 1891, made it an essential to the secur- 
ing of a valid copyright that on or before the day of publication a 
printed copy of the title or book, etc., shall be delivered at the office of 
the Librarian or deposited in the mail addressed to him. The record 
shows compliance with this provision of the act. The statute further 
provides as an essential to securing a valid copyright that not later 
than the day of publication two copies shall be either delivered at the 
office of the Librarian or deposited in the mail addressed to him. The 
day of publication was June 23, 1908. 

To entitle the complainant to maintain this suit it must, therefore, 
appear that the two copies were delivered on that day or mailed on 
that day. The complaint allèges that the two copies were delivered 
or caused to be delivered to the Librarian on June 24, 1908, which 
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is a day îater tban the day of publication. Tlie complaint tlius fails 
îo allège compliance with the statute ; but, if the proofs showed com- 
pliance, the complaint could be amended to conforra thereto. 

[ 1 ] The only évidence introduced on this point is the certificate of 
the Register of Copyrights that two copies of the Evening Sun of 
Tune 23, 1908 "were received as copyright deposits on June 24, 1908." 
It was physically possible for thèse copies to hâve been sent to Wash- 
ington by messenger on an early train June 24th, and delivered to th.e 
IJbrarian on that day. It was also physically possible for them to 
hâve been deposited in the mail in New York on June 23d, and to 
hâve reached the Librarian on June 24th. In the latter case, the 
statute would hâve been complicd with ; in the former case, it would 
not. We cannot say which course was followed, in the absence of 
testimony; therefore complainant bas not proved this essential fact, 
and has not shown the grantiiig of a valid copyright, under the stat- 
ute. 

[2] He is not helped by the provisions of Act 1909, § 55, that the 
certificate shal! be prima facie évidence of the facts stated thercin, 
because the only fcu:t stated is that the two copies were received on 
June 24th. The statement in the certificate that they were received 
"as copyright deposits" indicate nothing more than they were turned 
over to the office in attempted compliance with the copyright statute. 
The receipt of them by the Librarian does not involve any détermina- 
tion by him as to whether or not the deposit is made in tirne ; he is 
not required to make any investigation when a copy is delivered to 
him or comes to him by mail as to what was the date of publication. 
The complaint was properly dismissed. 

Although we place our affirmance on this ground, we may state, 
without reciting at length the varions incidents of the newspaper story 
and of the play, that we are inclined to the opinion that the play would 
not infringe the copyright of the story, if such copyright had been 
proved. 

Decree affirmed, with costs. 



THOMAS V. BOSTON & M. K. R. 

(Circuit Court of Appeals, First Circuit. January 15, 1915.) 

No. 1099. 

Mastek and Seevamt <S=3256 — Injuries to Sebvant — Fedebal Bmployebs' 

LiABILITT AcT IkTERSTATE COMMERCE — ^DeCLAKATION — CONSTRUCTION— 

"Bnoaoed in Interstate Commerce." 

Plaintiffi, a railroad carpenter, was Injured by the fall of a tlmber while 
working on a roundhouse, whicli Uad been partially destroyed by fire and 
which had been previously used to house euglnes used by défendant iii 
Interstate commerce. The déclaration alleged that on the day of the in- 
jury the roundhouso had been partially damaged by fire, lu conséquence 
whereof it beeame necessary for défendant, for the conduct of its Inter- 
state commerce, to tear down so much thereof as was so damaged and re- 
build the same, and that the défendant wns tindertaking to tear down 
and rebuild such roundhouse, with the intent and for the purposo of 
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agaln using It in interstate commerce, and that plaintiff was then and 
there employed on such work. Held, that such allégation warranted a 
construction that the damage whleh plaintiff was repairlng was a partial 
damage to the structure, temporarily suspending its former use, and not 
damage requirlng the complète removal of the roundhouse to permit the 
construction of a new one, and as so construed stated a cause of action 
for injury to plaintiff while engaged in interstate commerce, under the 
rule that one engaged in repairing an instrumentality of interstate com- 
merce may be engaged in such commerce. 

[Ed. Xote. — For other cases, see Master and Servant, Cent. Dig. §§ 809- 
812, 815; Dec. Dig. <®=>256. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce. 

Employés engaged in Interstate commerce within Employers' LdablHty 
Act, see Baltimore & O. R. Co. v. Darr, 124 C. C. A. 571.] 

In Error to the District Court of the United States for the District 
of New Hampshire; Edgar Aldrich, Judge. 

Action by Gordon Thomas against the Boston & Maine Railroad. 
From a judgment sustaining a demurrer to the déclaration (218 Fed. 
143) plaintiff brings error. Reversed and remanded. 

Louis E. Wyman, of Manchester, N. H. (David A. Taggart and 
Taggart, Burroughs, Wyman & McLane, ail of Manchester, N. H., on 
the brief), for plaintiff in error. 

Oliver E. Branch, of Manchester, N. H. (Branch & Branch, of 
Manchester, N. H., on the brief), for défendant in error. 

Before PUTNAM, DODGE, and BINGHAM, Circuit Judges. 

DODGE, Circuit Judge. The error assigned by the plaintiff is the 
sustaining of a demurrer to his déclaration, in which he has described 
both himself and the défendant as citizens of New Hampshire, and 
has expressly based his suit upon the fédéral- Employers' Liability 
Act. 

According to his déclaration, the plaintiff was in the defendant's 
continuons employ as a carpenter, and was injured by the falling of a 
timber, while engaged in work upon a roundhouse owned and operated 
by the défendant. The injury is charged to hâve been in conséquence 
of négligence on the part of the défendant, its agents, or servants. 

The question raised by the demurrer is whether or not the plaintiff's 
allégations sufficiently show him to hâve been employed in interstate 
commerce within the meaning of the act, at the time of his injury. The 
déclaration sets f orth that, at and before that time, the roundhouse re- 
ferred to constituted a part of the appliances or equipment used by 
the défendant while engaging in such commerce, "for the purpose of 
housing and storing * * * the engines used by it in such inter- 
state commerce." 

The District Court understood the déclaration as follows: 

"According to the déclaration, the plaintiff was engaged in tearing down 
a roundhouse, or that part of it, which had been rendered useless by the Ste, 
and was injured, not by an instrumentality being actively used in interstate 
commerce, but by a falling timber. 

"The active function of the roundhouse as an instrumentality in interstate 
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business bas ceased to exlst, and tlie employment, therefore, was In eonnee- 
tlon wlth the reinoval of a useless structure, to the end tliat a new one mlght 
be created for rallroad purijoses, and very likely for uses in connection with 
Interstate commerce." 

The plaintiff dénies that his allégations warrant the statement that 
the roiindhouse had ceased to exist as an instrumentality in Inter- 
state business, or the statement that his employment was in removing 
d useless structure to the end that it might be replaced by a new one. 

The allégations hère in question are as follows : 

"That [on the alleged day of the Injury] said roundhouse was partii'.lly 
damaged by tire, in conséquence whereof it became necessary for said defeiui- 
ant for the conduet of its Interstate commerce to tear down so much thereof 
as was damaged by tire and to rebuild the same, and tliat said défendant 
* * • was undertaking to tear down and rebuild f^aid roundhouse, witli 
tlie intent and for the purpose of again using the same in such interstate 
commerce ; that said plaintilî was then and there employed * • * on 
aaid work." 

While this is not wholly consistent, we do not think it must neces- 
sarily be understood in the sensé attrilîuted to it by the District Court. 
We think it may fairly be taken as alleging that the damage which 
the plaintiff was repairing was partial damage to the structure, tem- 
porarily suspending its former regular use, instead of damage requiring 
its complète removal, in order to perinit the construction of a wholly 
new structure to begin. 

So construed, we think the déclaration states a case within the act. 
One engaged in repairing an instrumentality of interstate commerce 
may be engaged in such commerce. Pedersen v. Delaware, etc.. Co.. 
229 U. S. 146. 33 Sup. Ct. 648, 57 L. Ed. 1125, Ann. Cas. 1914C, 153, 
In Law V. Illinois Central, etc., Co., 208 Fed. 869, 126 C. C. A. 27, 
the plaintiff employé was repairing an engine, regularly used for in- 
terstate transportation, but at the time, and for 21 days before his 
injury, dismantled and in the repair shop where his injury was sus- 
tained. Two days later, its former use was resumed. The Court of 
Appeals for the Sixth Circuit held that the suit was maintainable un- 
der the act. 

The judgment of the District Court is therefore reversed, and the 
case remanded to that court for further proceedings not inconsistent 
with this opinion; and the plaintiff in error recovers his costs in this 
court. 



WILMAMS et al. v. HOGUE. 

(Circuit Court of Appeals, Fourth Circuit. November 28, 1014.) 

No. 1202. 

Bankbuptcy 'S=2G9 — Sales of Pkoperty — Keheving from Bid — Poffinq. 
It was not ground for releasiug a person from a bid made at a publie 
sale of a bankrupt's property that the only other bidder was a puffer, em- 
ployed by persons who took advantage of the successful bidder's well- 
known désire to buy the property to run up the biddlng and oblige hiui 
to pay more than the property was worthi, and more than any other boua 
fide bidder would pay, where such other bidder made no tictitious bid, 

(Ê=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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under the bellef. wlth good reason, that he would not be held personally 
liable for his bids, and no assurance of imraunity frora any pei'son hai- 
ing the power to make good the assurance bad l)een raade ; and hence an 
application to be released from the bid was properly denied, where it 
faiîed to show any such assurance or belief. 

[Ed. Note. — For other cases, see Bankruiitcy, Cent. Dig. § 370; Dec. 
Dig. <Êr:x>:;(i9.] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Philippi; Alston G. Dayton, Tudge. 

In the matter of Benjamin G. Williams, bankrupt ; George R. Hogue, 
trustée. From an order confirming an order of the référée, denying 
an application to be released frora a bid at a sale of the bankrupt's 
property and ordering a resaîe in default of compliance with such bid, 
the bankrupt and another appeal. Affirmed. 

Neely & Lively, of Fairmont, W. Va., for appellants. 
E. F. Morgan, of Fairmont, W. Va., and J. M. Ritz, of Wheeling, 
W. Va., for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. Under an order of sale made in bank- 
ruptcy (In re Benjamin G. Williams), the property known as Skin- 
ner's Tavern," which had been divided into three parcels, was sold at 
public auction and bid oflf by Charles T. Herd for $75,525. A resale 
was made by George R. Hogue, trustée, in pursuance of an order which 
required "ofïering said property for sale both in the pièce and in the 
bulk, and selling the same in whichever way he was able to obtain the 
most money therefor." The property was then first put up as a whole, 
and after compétitive bidding by Herd and the bankrupt, Williams, 
commencing with Herd's répétition of his former bid of $75,525, it 
was knocked down to Williams, the bankrupt, at $75,550. It was then 
offered in parcels, and No. 1 was bid ofï by Herd at $14,000; No. 2 
and 3 by Williams at $17,050 and $44,600; the aggregate being $75,650. 
Williams then insisted that he was entitled to hold his bid of $75,550, 
or at ail events that he should hâve the two parcels bid off by him. 
The trustée, nevertheless, ofïered the property again as a whole, and 
after compétition between Herd and Williams it was knocked down to 
Williams at $85,750. The trustée having reported the sale at $85,750, 
by pétition, Williams set up his claim to take the property at his for- 
mer bid for the whole, and insisted that in any event he should be al- 
lowed to hold his separate bids for the two parcels struck off to him. 
Williams further set up in his pétition that he should be released from 
his bid of $85,750 because : 

"Herd, who was the only bidder at such sale of September 18, 1912, was 
not a bona fide bidder, but a puffer employed by designing men, who took 
advantage of the well-known désire of your petltloner to buy said property, 
and of the contracts which your petltioner has entered Into the Schmulbach 
Brewing Company, above mentioned, to run up the bidding at such sale, so 
that your petitioner would be obligea to pay more for said property than It 
was worth and more than any other bona fide bidder would pay." 

<©=3For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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The référée refused to consider the pétition, and ordered a resale 
in def ault of compliance with the bid of $85,750, and the District Court 
confirmed his action. 

The only point made in the argument on appeal is that there was 
error in holding Williams to his bid in the face of his allégation that 
Herd was "a puffer employed by designing men." The law thus laid 
down in Peck v. List, 23 W. Va. 395, 48 Am. Rep. 398, is well estab- 
lished : 

"It will be observed that In most of the cases where there hâve beeii by- 
bidders, they were employed by the owners of the property about to be sold 
at auction ; that is, were puffers In the strict sensé of the word. But it is 
obviously unimportant vvhether the by-bidder is employed by the owner of 
the land or by some one else, having a pecunlary interest in the auction 
about to be made, and who stands in such a relation to it that he can make 
good his assurances to the by-bidder that he shall not be held responsible 
for his bid, if it happens to be the highest bid made. The real essence of 
the fraud is not that the owner is bidding for the property, but it consists 
in the fact that a by-bidder, pretending to be a bona flde bidder, deceives 
honest bidders, raises the price of the property by fictitious bids, increasing 
compétition, whlle he himself bas good reason to belle ve, and does belle ve, 
that he is secure from any risk of being held personally liable for his blds. 
It Is immaterial from whom he dérives this assurance of immunity, pro- 
vlded the party glving the assurance expressly or impliedly bas the power 
either legally or practically to make good the assurance." 

See Veazie v. Williams, 8 How. (49 U. S.) 134, 12 L. Ed. 1018; 
Rowley v. D'Arcy, 184 Mass. 550, 69 N. E. 325, 64 L. R. A. 190. 

There was no allégation that Herd made iictitious bids, while he be- 
lieved with good reason that he was secure from risk of being held 
personally liable for his bids, or that he had any assurance of immu- 
nity from any person having the power to make good the assurance. 
Therefore the allégation of the pétition, taken as true, was not suffi- 
cient to relieve the purchaser. 

Affirmed. 



NEW YORK CENT. & H. R. R. CO. et al. v. GILL, Internai Revenue Collecter. 

(Circuit Court of Appeals, ï^rst Circuit. January 13, 1915.) 

No. 1082. 

IHTEBNAL REVENDE <S=>9 CoBPOBATION EXCISE TAX RAILEOADS — LEASB — 

"DoiNG Business." 

A railroad having leased its property to another railroad corporation, 
which is operating the same, the lessor, continuing its corporate exist- 
ence only, is not "doing business," so as to render it liable to taxation, un- 
der Corporation Spécial Excise Tax Act Cong. Aug. 5, 1909, a 6, § 38 
(Comp. St. 1913, §§ 6300-6307). 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13-28 ; 
Dec. Dig. ®=»9. 

For other définitions, see Words and Phrases, First and Second Séries, 
Doing Business.] 

In Error to the District Court of the United States for the District of 
Massachusetts; George H. Bingham, Judge. 

^ssFoT otber cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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Action by the New York Central & Hudson River Railroad Company 
and others against James D. Gill, Internai Revenue Collector. Judg- 
ment for défendant, and plaintiffs bring error. Reversed and remand- 
ed, with directions. 

Ralph A. Stewart, of Boston, Mass. (Edmund S. Kochersperger, of 
Boston, Mass., on the brief), for plaintifïs in error. 

Asa P. French, U. S. Atty., of Boston, Mass. (Léo A. Rogers, Asst. 
U. S. Atty., of Boston, Mass., on the brief), for défendant in error. 

Before PUTNAM and DODGE, Circuit Judges, and ALDRICH, 
District Judge. 

PUTNAM, Circuit Judge. This is a question of a corporation spé- 
cial excise tax, assessed under Act Aug. 5, 1909, 36 Stat. It was as- 
sessed against the Boston & Albany Railroad Company, which had been 
duly leased to the New York Central & Hudson River Railroad Com- 
pany. Under those circumstances the New York Central & Hudson 
River Railroad Company paid the tax under protest, and claims that 
the tax should be refunded to it by force of the application of the déci- 
sion of the Suprême Court in McCoach v. Minehill & Schuylkill Haven 
Railroad Co., 228 U. S. 295, 33 Sup. Ct. 419, 57 L. Ed. 842, and of 
other décisions of the Suprême Court of like class. 

Possible distinctions between some of the cases decided in the Su- 
prême Court and the case now under review hâve been suggested ; but, 
considering the interprétation to be given to the words "doing busi- 
ness," as used in this statute, those distinctions are fanciful. That they 
are so in this connection is shown by Anderson v. Morris & Essex Rail- 
road Co., decided by the Circuit Court of Appeals in the Second Cir- 
cuit, on September 9, 1914, 216 Fed. 83, 132 C. C. A. 327. There the 
meaning of the words "doing business" in the sensé of this statute was 
fully considered, and interpreted as having an entirely différent mean- 
ing from the same words in other statutes framed with référence to 
other purposes. That case related to a lease from the Morris & Essex 
Railroad Company to the Delaware, Lackawanna & Western Railroad 
Company; and we accept the interprétation there given by the Circuit 
Court of Appeals for the Second Circuit, construing the words in this 
statute, "doing business," or "engaged in business," as having direct 
référence to the active business for which a railroad corporation is in- 
corporated, as correct. The court held, at page 91, that thèse words 
had such relation in this statute that they must be given "an ordinary 
and natural signification," and in effect that the corporation must be 
an actively operating concern. Further, the court held : 

"The lessor corporation had practically gone out of business, and was dis- 
qualified from any activity respecting the opération and management of the 
railroad which it had been incorporated to carry on." 

This was a sensible interprétation of the statute, and one in harmony 
with its gênerai terms and purposes. It would be sufficient to say that, 
in cases of doubt, our practice is to follow the décisions of the Circuit 
Courts of Appeals in other circuits ; and we may add that the décision 
in the Second Circuit, to which we hâve referred, seems to us in har- 
mony with the gênerai terms of the statute involved, even though we 
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rind that, in tlie présent case, we hâve a casus omissus, and a gap in the 
législation which we are net authorized to supply. 

The exercise of corporate power by the Morris & Essex Railroad 
Company, which was held not to amount to a resumption of the busi- 
ness transferred by its lease, or a doing of business in the statutory 
sensé, consisted in an issue of bonds at the lessee's request, in accord- 
ance with provisions contained in the lease. The lessor company in tb.e 
présent case, besides so issuing bonds, had on certain occasions taken 
steps in exercise of its right of eminent domain. The steps so taken 
were taken at the lessee's request, in order to obtain additional land 
necessary for the proper opération of the leased railroad, at the lessee's 
sole expense and under its direction, and in accordance with provisions 
in the lease. Bonds were issued to pay for the land thus acquired. We 
find no reason for regarding thèse land takings as "doing business" in 
the statutory sensé, if, as held in the aboyé case, and as we hold, the 
issuance of the bonds is not to be so regarded. We make thèse observa- 
tions more as a matter of illustration than to fix limitations, and we do 
not intend thereby to detract anything from the citations froni the 
Morris & Essex Railroad Ce. Case. 

Inasmuch as this case is submitted on agreed 'facts, we hâve no diffi- 
culty in directing final judgment. 

The judgment of the District Court is reversed, and the case is re- 
manded to that court, with directions to enter judgment in favor of the 
New York Central & Hudson River Railroad Company, with interest, 
and the plaintiffs in error recover their costs of appeal. 



MILLON V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

No. 59. 

ALIENS <S=»59 — IMMIGBATION LAWS — CONTKACT LaBOK — CiVIL OB CRIMINAL 

Rembdy. 

Act Feb. 20, 1907, c. 1134, § 2, 34 Stat. SOS, as amended by Act Marcli 20. 
1910, e. 128, § 1, 36 Stat. 263 (Comp. St. 1913, § 4244), provides, in section 4 
(Comp. St. 1913, § 424S), Chat it shall be a niisdemeanor for any person to 
prepay transportaUon or assist or encourage tbe Importation of contraot 
labor icto the United States, and in section 5 (Comp. St. 1913, § 4250) dé- 
clares that a violator of section 4 shall forfelt and pay for such oiïense 
$1,000, which may be sued for and recovered by the United States, or by 
any person who shall flrst briug his action therefor in his own nauie and 
for his own benelit. Including any alien thus jn-omised lal)or or service of 
any kind, as debts of like amount are recovered in the courts of the United 
States, and it shall be the duty of the district attorney of the proper dis- 
trict to prosecute every such suit when brought by the United States. 
Held, that the two sections, construed together, indicated an intention of 
Congress to provide a fine of $1,000 as a puulshment for the mlsdemeaoor, 
and that the provision for a civil remedy did not exclude a criminal prose- 
cution ; the government being authorized to proceed either by iudictmeut to 
punish the misdemeanor or by civil remedy to collect the penalty as a debt. 

[Ed. Note. — For other cases, see Alieus, Cent. Dig. §§ 115, 116; Dec. 
Dig. <g=559. 

Importation of contract labor, see note to United States v. Parsons, 
GG 0. C. A. 133.] 

<g=)For other cases see same topic & KEY-NUMBER iu ail Key-Numbered Digests & Indexes 



MILLON V, UNITED STATES 187 

In Error to the District Court of the United States fer the South- 
ern District of New York. 

I. H. Levy, of New York City, for plaintiiï in error. 
J. C. Knox, Asst. U. S. Atty., of New York City. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. In this case the plaintiff in error was in- 
dicted under section 4 of the act of February 20, 1907, for the im- 
portation of three contract laborers, in violation of section 2 of that 
act, as amended March 26, 1910. The défendant objects to the ju- 
risdiction of the court on the ground that, while section 4 defines a 
crime, it prescribes no punishment and therefore the whole provision 
is a nullity. Sections 4 and 5 read as follows: 

"Sec. 4. That It shall be a misdemeanor for any person, company, partner- 
ship, or corporation, in any manner whatsoever, to prepay the transportation 
or in auy way to assist or encourage the Importation or migration of any con- 
tract laborer or contract laborers into the United States, unless such con- 
tract laborer or contract laborers are exempted under the terms of the last 
two provisos contained in section two of this act. 

"Sec. 5. That for every violation of any of the provisions of section four of 
this act the persons, partnership, company, or corporation violating the same, 
by knowingly asslsting, encouraging, or soliciting the migration or Importa- 
tion of any contract laborer into the United States shall forfeit and pay 
for every such offense the sum of one thousand dollars, which may be sued 
for and recovered by the United States, or by any person who shall flrst bring 
his action therefor in his own name and for his own beneflt, including any 
such alien thus promised labor or service of any kind as aforesaid, as debts 
of like amount are now recovered in the courts of the United States; and 
sepai'ate suits may be brought for each alien thus promised labor or service of 
any kind as aforesaid. And it shall be the duty of the district attorney of 
the proper district to prosecute every such suit when brought by the United 
States." 

The séparation of thèse two sections may be disregarded. Read 
together, as if they both constituted section 4, it is quite clear that 
the punishment for the misdemeanor is a fine of $1,000. The pro- 
vision of a civil does not exchide a criminal remedy. The govern- 
ment may proceed either by indictment to punish the misdemeanor or 
by civil remedy to coîlect the penalty as for a debt. In either case 
the fine or penalty is the sum of $1,000. We regard the décision in 
United States v. Stevenson, 215 U. S. 190, 199, 30 Sup. Ct. 35, 37 (54 
L. Ed. 153), as controlling. Mr. Justice Day says: 

"Congress having doclared the aots in question to constitute a misdemeanor, 
and having provided that an action for a penalty may be prosecuted, we think 
there is nothing in the terms of the statute which will eut down the right 
of the government to prosecute by indictment, If it shall choose to restore to 
that method of seeking to punish an alleged offender against the statute." 

The judgment is affirmed. 
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DRUM V. TURNEE.t 
(Circuit Court of Appeals, Eighth Circuit. Decerober 10, 1914.) 

No. 4165. 

(Sylialfus hy the Court.) 

1. Patents <S=j168 — Claims — Acquiescenoe in Kejection — Estoppbl. 

While one who acquiesces in the rejection of liis elaim on références Is 
estopped from malntalnlng that an amended elaim covers the combina- 
tions and devlces shown in those références, or that it has the breadth 
of the rejected elaim, he la not estopped from elaiming and securing by 
an amended elaim every improvement and combination he has invented 
that was not disclosed by the références on which his original elaim was 
rejected. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 243%, 244 ; Dec. 
Dig. <S=5l68. 

Amendment of application for patent, see notes to Cleveland Foundry 
Co. V. Détroit Vapor Stove Co., 68 C. C. A. 239; Hestonville, M. & F. 
Passenger Ry. Co. v. McDufEee, 109 C. 0. A. 613.] 

2. Patents <g=>168 — Claims — Acquiescence in Rejection— Estoppel. 

Acquiescence in the rejection of a elaim for a beamless "flooring com- 
posed of concrète having metallic network inclosed thereln" on the cita- 
tion of the patent to Seeley, No. 467,141, for various forms of beams to 
support a floor and the substitution of a elaim for a beamless flooring 
consisting of concrète having metallic network consisting of strips of 
wire netting inclosed thereln, did not estop the patentée from maintaln- 
ing that a flooring consisting of concrète having metallic network con- 
sisting of belts of small iron rods from three-eighths to one-half an ineh 
in diameter inclosed therein disposed and operating in the same way and 
aecompllshing the same results as the strips of wire netting of the pat- 
entée was an infringement of his patent. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 243%, 244; Dec. 
Dig. ©=>ies.] 

3. Patents ®=»91 — Anticipation — Peoof. 

The burden is on him who allèges priority of dlscovery of an invention 
which has been patented to another to establish that faet. And where 
the elaim of such priority is first made many years af ter a patent issued, 
and it is supported by oral évidence only, the proof must be beyond a 
reasonable doubt. 

Where the évidence is principally oral, accompanied by sketches or 
writings, the genuineness and dates of which are' dépendent upon oral 
testimony only, the proof must be at least clear, convincing, and satis- 
factory. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 121-123; Dec. 
Dig. <®=>91.] 

4. Patents <®=>283, 289 — Continuing Tbespasses — Défense — Lâches. 

Delay and silence during the llfe of a patent, unaccompanied by such 
acts or omissions to act by the owner as amount to inducing deceit and 
thereby to an équitable estoppel, will not deprive such owner of his right 
to recover for an infringement of his patent 

It is no défense to a suit for an injunction and an accountlng on ac- 
eount of the continuing trespasses of an infringer that the latter has long 
been trespasslng on the rights of the owner with impunlty. 

[Ed. Note.— For other cases, see ï'atents. Cent. Dig. §§ 448^50, 452, 467- 
469; Dec. Dig. (©:==283, 2S9.] 

^:;=oFar otlier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & lud&Kefl 
t Rehearlng denied March SI, 1915. 
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5. Patents i©=328 — Vaxidity — Infeingement. 

Claims 1, 3, and 4 of letters patent No. 698,542, Issued Aprll 29, 1902, 
to Norcross for a metallic-concrete flooring without supporting beaœs, 
are valid and are Infringed by flooriugs constructed In tbe way described 
in letters patent Nos. 985,119 and 1,003,384. 

Appeal from the District Court of the United States for the Dis- 
trict of Minnesota; Charles A. Willard, Judge. 

Suit by John L. Drum against Claude A. P. Turner. From decree 
for défendant (209 Fed. 854), plaintiflf . appeals. Reversed and re- 
manded, with instructions to render decree for plaintifï. 

Edward Rector, of Chicago, 111., and Amasa C. Paul, of Minne- 
apolis, Minn., for appellant. 

Charles J. Williamson, of Washington, D. C, for appellee. 

Before SANBORN, Circuit Judge, and TRIEBER and REED, Dis- 
trict Judges. 

SANBORN, Circuit Judge. This appeal questions a decree which 
dismissed a complaint of the infringement of letters patent No. 698,- 
542, issued April 29, 1902, to Orlando W. Norcross, for a metallic 
and concrète flooring by a flooring made substantially in the manner 
described by the spécifications of letters patent No. 985,119 and No. 
1,003,384, issued to Claude A. P. Turner, February 21, 1911, and 
September 12, 1911, respectively. The grounds of the dismissal were 
that Norcross had so limited his claims by his acquiescence in the re- 
jection of his earlier claims by the examiner on the citation of the 
patent to Seeley No. 467,141, issued January 12, 1892, that they were 
not infringed. 

The purpose of the invention patented to Norcross was to make 
in one panel or pièce, extending throughout a building however large, 
a monolithic flooring composed of a metallic network embedded in 
concrète which would sustain itself and its load upon separated posts 
without the use of girders, floor beams, or other horizontal supports. 
The principle or mode of opération of the device by which this ob- 
ject was attained was to imbed in a concrète flooring a metallic net- 
work consisting of strips of heavy wire netting which were laid length- 
wise of the building, crosswise of the building, and diagonally over 
the tops of and supported by the columns, so that a strip lengthwise, 
a strip crosswise, and a strip laid diagonally would lie on or under 
each other over the top of each post in cobhouse fashion and leave 
only small triangular spaces in any rectangular space Between four 
posts free from this metallic network. In his spécification Norcross 
wrote : 

"It bas heretofore been thought necessary to elther rest or hang the floora 
upon girders or floor beams. In the larger type of buildings heavy rolled 
iron girders are now universally employed and assoeiated with narrower 
floor beams constituting in effect a separate floor section. * * * In a 
flooring constructed according to my invention I propose to entlrely dispense 
vrith ail floor beams, girders, joists, or other horizontal supports providlng a 
construction in which a floor is directly supported upon separated posts. 
• * * I am aware that numerous changes may be made in practicing my 
invention by those who are sklUed in the art without departing from the 

®=jFor other cases Ee« same topic & KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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seope theveof as expressed in the claims. I do not wisli, therefore, to be 
limited to the constructions I bave lierein shown and described." 

At the time Norcross vvrote and filed this spécification, it was true 
that in the larger type of buildings heavy iron girders and narrower 
floor beams were deemed necessary and were generally used. It is 
also true that a flooring constructed in accordance with his spécifica- 
tion and claims is capable of supporting itself and its reasonable load 
upon separated posts in a single panel or pièce throughout large build- 
ings without girders, floor beams, or other horizontal supports, and 
that the principle or mode of opération of his invention and the use 
of the means he has described, or their équivalents, hâve gone into use 
in such buildings very generally, although they had never been used 
therein before. The claims of his patent which are to be considered 
in this case are: 

"(1) Tlie c-ombination of separated posts or supports, and a flooring con- 
sistlng of metallic network formed by strips of wire netting inclosed therein, 
so as to radiate from the posts or suppoi-ts on which the floor rests. 

"(2) A flooring resting on separated supports, and consisting of concrète 
wlth metallic network so arranged therein that tlie amount of métal will 
be greatest at the points where the greatest tensile and shearing strains are 
to be supported. 

"(3) A flooring resting on separated posts, and consisting of metallic net- 
work formed by strips of wire netting laid from post to post to cross each 
other in cobhouse fashion, and concrète inclosing the metallic network. 

"(4) A flooring resting on separated posts, and consisting of metallic net- 
work formed by strij^s of wire netting laid from post to post, and on the 
diagonaîs of the figures outlined by the posts, and concrète inclosing the 
metallic network." 

The principle or method of opération of the construction of the 
floors which are alleged to infringe the patent of Norcross is disclosed 
in the dravvings and spécifications of Turner's patents Nos. 985,119 
and 1,003,384. Those drawings and spécifications describe much that 
has been found to be immaterial to the issue hère, the reinforcement 
of vertical bars of the columns or posts, the enlargement of the cap- 
itals or heads of the posts, the construction and use of cantilever heads 
thereon, and the method of attaching and rendering intégral the heads 
of the columns and the metallic-concrete flooring which the columns 
support, and thèse things are hère dismissed. 

What it is important to know and consider is that Turner imbeds 
in his concrète flooring a metallic network consisting of belts of 
small iron rods from three-eighths to one-half an inch in diameter laid 
lengthwise of the building, cross-wise of the building, and diagonally 
so that on the top of each post there lie one of thèse belts extending 
lengthwise, one of them extending crosswise, and one of them ex- 
tending diagonally in cobhouse fashion, so that the concrète flooring 
is supported by thèse belts of rods and the floor itself by the posts 
alone without beams or girders, and so that thèse belts of rods cover 
practically ail the space between the posts. Thèse belts of small iron 
rods diiîer from the strips of wire netting of Norcross in that they 
are made of the rods from three-eighths to one-half an inch in diameter, 
while Norcross' strips are made of heavy wire netting three-eighths 
of an inch in diameter, in that the belts are wider than the strips of 
wire netting, and in that at the places where they lie over the posts 



DRUM V. TUKNER 191 

they are imbedded in the upper, while Norcross' strips are inibedded 
in the lower, part of the concrète flooring. But they support the 
fiooring and dispense with girders and beams by the use of the same 
principle by means similar, if not équivalent, to the strips of Norcross 
disposed in the same way. 

[1,2] In his spécification fîrst presented to the Patent Office Nor- 
cross clainied: 

"(1) A flooring consisting of concrète having metallie network inclosed 
therein so as to radiate from the posts on which the flooring rests." 

His second and third claims were for metallie network inclosed in 
a flooring consisting of concrète, and he also made what are now 
claims 2, 3, and 4 of his patent. The examiner rejected the first 
three claims on the ground that they were met by the patent to Seeley 
No. 467,141, issued January 12, 1892. Norcross then amended his 
spécification by substituting claim 1 of the patent for the three re^ 
jected claims, and replied: 

"The patent of record to Seeley shows a construction In whlch rolled Iron 
plates and beams are Inclosed in concrète. One especial object of the ap- 
plicant's invention is to dispense with the use of rolled iron of ail forms 
eroploying wire netting in place tbereof." 

Thereupon the présent claim 1 was allowed, and claims 2, 3, and 4 
passed to patent in their original form. Did this action of Norcross 
estop him from claiming that the defendant's construction is an in- 
fringement of the claims of his patent? The ruie by which this ques- 
tion must be answered is that a patentée who acquiesces in the rejec- 
tion of his claim on a référence cited in the Patent Office and accepts 
a patent on an amended claim is thereby estopped from maintaining 
that the latter claim covers the device shown in the référence and that 
it has the breadth of the original claim. But one who acquiesces in 
the rejection of his claim because it is said to be anticipated by another 
patent or référence is not thereby estopped from claiming and securing 
by an amended claim every known and useful improvement that is not 
described in such référence. National Plollow Brake Beam Co. v. 
Interchangeable Brake Beam Co., 106 Fed. 693, 714, 45 C. C. A. 544, 
565 ; J. L. Owens Co. v. Twin City Separator Co., 168 Fed. 259, 268, 
93 C. C. A. 561, 570; O'Brien-Worthen Co. v. Stempel, 209 Fed. 847, 
851, 128 C. C. A. 53; Ottumwa Box Car Loader Co. v. Christy Box 
Car Loader Co., 215 Fed. 362, Z7Z, 131 C. C. A. 504. 

The patent to Seeley describes numerous arrangements of beams to 
support floors. In one arrangement he makes the spaces between the 
columns narrow and uses beams disposed at right angles to each other 
so that they inclose a substantially square space, places other beams 
diagonally across this rectangle, and secures the ends of ail the beams 
to the respective columns surrounding this rectangle which they reach. 
Other arrangements of the beams which he shows were to secure a 
ring to each of the columns and to attach the ends of the beams form- 
ing each small rectangle to the rings of the columns they respectively 
reached and to. substitute for the diagonal beams others in various 
forms, always retaining the direct beams forming the small rectangles. 
The patent discloses plans for multiplying the number of beams regui- 
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site to support a floor, but no suggestion of the construction of a floor 
supported upon posts without beams. The spécification contains the 
statement that the spaces between the beams of the floor frame which 
consist of thèse varicus beams may be filled with tile cernent, etc. 
With this patent to Seeley and the varions claims of Norcross before 
us, it is plain that in order to reject the first three original claims of 
Norcross and to sustain, as he did, the first four claims of the patent 
to Norcross, the examiner must hâve held that a claim for "a flooring 
consisting of concrète having metallic network inclosed therein so as 
to radiate from the posts on which the flooring rests," in the way de- 
scribed by Norcross, was broad enough to include the network of 
beams which might be made of iron, devised by Seeley to support a 
floor, but that Norcross had invented and was entitled to a patent for 
the construction of a flooring consisting of concrète and of metallic 
network formed by strips of wire netting inclosed therein so as to ra- 
diate from and be supported by separate posts without girders or 
beams. Norcross, and his assignée, are estopped by his acquiescence 
in the rejection of the first three original claims of Norcross and the 
substitution of the first claim of his patent from questioning this déci- 
sion. But the extent of its efifect is to deprive them of a right to a 
monopoly of the device disclosed by the patent to Seeley and its me- 
chanical équivalents and to grant them a monopoly of the device se- 
cured by the patent to Norcross and ail its mechanical équivalents that 
are not the mechanical équivalents of Seeley's floor beams, and the 
question in this case in the last analysis is whether Tumer's flooring 
is the mechanical équivalent of Seeley's beàmed floor frame or of Nor- 
cross' concrete-metallic floor. 

An inspection of the drawings and a study of the spécifications of the 
patent to Seeley, the patent to Norcross, and the two patents to Turner 
leave no doubt of the true answer to this question. The purpose of 
Seeley's invention was to provide beams to support a floor. The pur- 
pose of the invention of Norcross and of the device of Turner was to 
provide a monolithic single panel floor composed of concrète wherein 
large wire or small rods were inclosed which would support itself and 
its load on separate columns without beams or horizontal supports of 
any kind. Seeley's invention never accomplished, and never could ac- 
complish, the purpose of Norcross or of Turner. The invention of 
Norcross attained it by the use of strips of heavy wire netting inclosed 
in concrète extending lengthwise of the building, crosswise of the 
building and diagonally over the tops of supporting posts, and Turner 
by the use of belts of small iron rods inclosed in concrète extending 
in the same way over the tops of sustaining posts. The monolithic 
flooring of Turner in which were imbedded the belts of small iron 
rods in order to dispense with the use of beams and girders to support 
the floor was the plain mechanical équivalent of the flooring of Nor- 
cross in which were inclosed the strips of heavy wire netting for the 
same purpose because it appropriated the principle, the mode of opéra- 
tion of the latter, and attained the same resuit in the same way by 
équivalent mechanical means. The resuit is that the plaintifï was not 
estopped by the acquiescence of Norcross in the rejection of the first 
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three of his original daims and the substitution of the first claim of 
his patent therefor from enforcing his présent claim against the de- 
fendant for the infringement of his patent by the latter's use of the 
belts of small iron rods instead of the strips of the wire netting of 
Norcross, and that Turner's construction of his flooring was an in- 
fringement of the patent to Norcross. 

Before reaching thèse conclusions, the argument that the reply of 
Norcross to the examiner, to the efifect that one especial object of his 
invention was to dispense with rolled iron in ail forms employing wire 
netting in place thereof, ought to estop him and the plaintifF from 
claiming that the use of the small iron rods constitutes an infringe- 
ment, received study and méditation. But this statement must be read 
and given efïect in the light of the circumstances surrounding Norcross 
at the time he made it, in the light of the question which was then be- 
fore him for considération, and in the light of the knowledge then pos- 
sessed of the use of rolled iron for the purpose for which he used his 
strips of wire netting. The only use of rolled iron then under con- 
sidération was its use in the form of beams to support floors and es- 
pecially in the form of the beams of Seeley. It had never been used in 
the place of strips of wire netting to construct a monolithic floor 
throughout a large building in a single panel capable of supporting it- 
self on separate posts. The abandonment of a right is generally con- 
ditioned by the intention to abandon it. It is net to be presumed, but 
must be clearly evidenced by the act or déclaration of the party 
charged therewith. The circumstances surrounding Norcross when he 
made his déclaration, the subject-matter regarding which he uttered it, 
his knowledge of the use of rolled iroa for the purpose for which he 
was using his strips of wire netting, hâve converged to convince that 
he never intended to renounce, and did not by this déclaration re- 
nounce, his right to enf orce his claim for an infringement of his patent 
as plain as that presented by the construction of Turner and so remote 
from the device of Seeley to meet which his statement was made. 

Nor hâve the contentions that the flooring of Turner is not the 
mechanical équivalent of that of Norcross, because the cross-wires 
in the strips of netting hâve an efïect in keeping the long wires from 
slipping which is not produced by the belts of small rods, but the belts 
of small rods are spaced apart and tied to keep them in place in the 
actual construction of Turner's device, because Turner places his rods 
in the upper while Norcross places his wires in the lower part of the 
flooring where they lie over the tops of the columns, because Turner's 
belts of rods are wider than Norcross' strips of wire netting, because 
Turner has enlarged the capitals of his columns and constructed can- 
tilever heads for them and for other reasons of like character, failed to 
receive considération. Conceding that thèse changes which Turner 
claims to hâve made were improvements on the device patented to Nor- 
cross, they did not deprive the plaintiiï of his right to a remedy for 
the defendant's appropriation and use by équivalent means of the prin- 
ciple of his invention. The answer to ail of thèse contentions is that 
the basic principle or mode of opération of the defendant's construc- 
tion of beamless flooring is strips or belts of large wires or small rods 
219 F.— 13 
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imbedded in concrète and laid over the tops of columns in the way 
described in and secured to Norcross by his patent, whereby a monoli- 
thic floor inclosing the Avires or rods in a single panel, however large the 
building, is made to sustain itself and its load on separate columns 
without girders or beams. Extract this principle or mode of opération 
from the devices of Turner, and they become inefficient and useless. 
The floors will not sustain themselves on the posts. And as long as he 
continues to use the principle of Norcross and the mechanical means 
which he described and secured, or their mechanical équivalents, he can- 
not escape infringement. 

[3] It is next said that the prior art discloses the fact that the in- 
vention of Norcross was anticipated or the claims of his patent so 
limited that either his patent is void or its effect is so narrovv that the 
defendant's device fails to infringe. Much of this argument rests on 
the theory that the portions of the fîooring of Norcross, in which the 
strips of v^fire netting lie, may be segregated from the remainder of the 
flooring by imaginary vertical planes drawn through the flooring along 
the sides of the strips and called beams, and that the resuit is that his 
floor is not without but is full of beams. It is an ingénions contention, 
but it is not sound. In the construction of the patents in this case and 
in the application of the law to the facts it présents, words must be 
given the same meaning that the patentées gave them and must be used 
to designate the same things they used them to indicate or nothing but 
confusion and mystification can resuit. Throughout the prior art and 
throughout thèse patents, girders and beams were and are horizontal 
supports of iron, wood, or other material, generally separate frora the 
flooring, upon which the flooring rests or to which it is attached so that 
the girders or beams may support it. Floors which, witiiout such 
beams or girders under, in, or over them, sustain themselves on sepa- 
rate columns by reason of strips of large wire netting or belts of small 
rods or like material which hâve been made intégral parts of them, are 
floors without beams in the nomenclature of the art, and in thought 
and expression thèse meanings must be preserved in the discussion, 
considération, and détermination of the issues hère in hand. The 
theory that the floors of Norcross and Turner contain and are sup- 
ported by girders or beams is fallacious and cannot be permitted to 
prevail. 

We turn to the prior art. Payne, in 1874, in English patent No. 
2,786, disclosed a device for constructing a floor without girders to 
support it by dividing "the floor space into angular, generally rectan- 
gular compartments providing supports at the corners of the compart- 
ments" and disposing "the plastic concrète in vaults, groins, or fan 
vaulting." He stated in his spécification that he connected the pillars 
îongitudinally, transversely, or diagonally by ties or strengthened the 
outermost ones by buttresses to resist any thrust from flaws in the 
concrète, and that he sometimes used light diagonal arched, braced, or 
other girders to divide the rectangular spaces. But the spécification 
and drawings conclusively show that the principle of his construction 
was the support of the floor by disposing in a séries of arches or vaults 
restiug on the supports concrète of sufficient thickness to sustain it- 
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self and tlien filling the arches or vaults, if desired, in order to make the 
lower side of the floor levai. No conception of the suppoit of a com- 
paratively thin, level, smooth concrète floor in one panel or pièce 
throughout a large building by strips or belts of large wire netting or 
small iron rods imbedded in the concrète and lying over the tops of 
the posts is suggested, much less taught by this patent, and it neither 
anticipâtes the patent of Norcross nor reduces the range of mechani- 
cal équivalents ascribed to it in the earlier part of this opinion. 

Hyatt in his patent No. 206,112, issued July 16, 1878, shows how to 
strengthen slabs of concrète by inclosing flat thin rolled iron ties there- 
in, as he says, so as to make it possible "to construct them sufficiently 
large to form an entire sidewalk having the side walls of the basement 
extension under the sidewalk for their foundation." He discloses 
methods of making beams or girders by inclosing iron ties of large size 
in cernent or concrète, and writes in his spécification : 

"Where the spaees are great, as in mills and warehouses, the manner of 
eonstructing the beams admits of considérable vai'iation, for they are needed 
in part, under thèse circumstances, to be fasliioued as girders or short bridges 
in order to carry a portion of the flooring in place of the wall." 

He déclares that : 

"It is the practice in common warehouse building to break the span by a 
row of columns topped by a girder, to carry the floor in conjunetion with 
the side walls, the whole depth of such girder being seen underneath the 
floor, and to this extent at that Une lessening the headroom of the apartment 
underneath, but by my method of construction the girder and floor become 
one, the girder not being underneath the floor, but a portion of it, and thus 
to a large extent lost to view in it," and that "/," in his figure 12, "represents 
the portion of the girder below the floor being only a fraction of the entire 
depth, the top of the floor at tliat part being the actual top of the girder." 

Thèse statements and a reading and considération of the entire spéci- 
fication bave convinced that Hyatt never conceived or so suggested 
that a mechanic skilled in the art could hâve constructed such a metallic- 
concrete flooring as that of Norcross, or the practicability or possibil- 
ity of the use of such a floor in mills, warehouses, or other buildings 
without horizontal supports to sustain it. Hyatt's construction was 
clearly conditioned by the use of beams and girders to support the floor 
whenever the spaees between the walls were greater than the width of 
a city sidewalk. 

Hallberg in his patents No. 659,965 and No. 659,966, issued October 
16, 1900, describes various forms of tension rods to support tile floor- 
ing. In the form which most resembles the device of Norcross, he 
fastens to collars on the tops of supporting columns the ends of sagged 
tension rods which extend radially f rom each column to other columns 
or walls that outline a small rectangle. He incloses each of thèse rods 
in concrète or cément forming, what he calls, girders or beams, each 
composée of a single tension rod inclosed in concrète and extending 
from one column to another of the four columns or to the wall which 
outhne the rectangle, but no farther, and he fills the triangles formed 
by thèse beams with flat arch tile. , In one of his patents he shows a 
concrète layer spread upon the tile and writes that such a concrète 
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flooring is applicable to any of the constructions he describes. But 
none of his forms of construction suggests or describes the flooring of 
Norcross or his means of constructing it. None of them describes or 
suggests strips or belts of wire netting or small rods imbedded in con- 
crète extending throughout the building and lying over the tops of the 
columns, each strip or belt extending out f rom each column in oppo- 
site directions, or a flooring composed of such strips or belts inclosed 
in a single level panel or pièce of concrète extending throughout the 
building constituting a solid monolithic flooring capable of sustaining 
itself and its load upon the columns alone without beams or girders or 
other horizontal supports. None of them could hâve called to the 
mind of a mechanic skilled in the art the principle or mode of opéra- 
tion and the means invented by Norcross to accomplish the object he 
sought to secure. 

English patent No. 452, issued to Scott in 1867 ; German patent No. 
560,137, issued May 12, 1896, to Knoche; patent No. 634,986, issued 
to Matrai, October 17, 1899; English patent No. 16,187, issued to Gurt- 
1er in 1899; and a clipping from "The Doings in Expanded Métal," 
1901 — hâve also received study and méditation, but none of them 
comes nearer to an anticipation of the claims of the patent to Norcross 
or to a limitation of the range of mechanical équivalents which they 
secure than the patents which hâve already been discussed. It would 
therefore be useless to review them at length. Suffice it to say that 
a careful reading of the briefs of counsel and a study of the prier art 
as it is disclosed by the patents, pubhcations, and testimony in évidence, 
hâve led to the conclusion that there is nothing in thèse patents or pub- 
lications which anticipâtes the claims of the patents of Norcross or so 
restricts the range of mechanical équivalents which they secure to the 
plaintiff that the construction and the flooring of the défendant can 
escape from infringement. 

One of the défenses which Turner pleaded and upon which his 
counsel insists is that before Norcross conceived the invention patented 
to him on April 29, 1902, on his application filed November 22, 1901, 
Turner had conceived, disclosed to others, and was diligently adapting 
and perfecting the flooring disclosed in his patent No. 1,003,384, and 
that "Norcross unjustly or surreptitiously obtained the said patent 
No. 698.542." This défense concèdes, and rightly we think, although 
Turner has taken the opposite position in his other défenses, that 
Turner's construction embodies the principle and the means claimed 
and patented to Norcross ; for if it did not the obtaining of the patent 
for them by Norcross could not hâve been donc unjustly or surrep- 
titiously, and this défense must be discussed and decided upon this 
concession. The patent raises the presumption that Norcross first con- 
ceived and reduced to practice thisi invention, and the burden was on 
the défendant, Turner, to prove by satisfactory évidence the averments 
of this défense. The burden is on him who allèges priority of con- 
ception or discovery of an invention secured by a patent to another to 
establish that fact. Where the claim of such priority is first made 
many years after a patent issued and it is supported by oral évidence 
only, the proof must be beyond a reasonable doubt. And where the 
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évidence is principally oral, accompanied by sketches or writings 
whose genuineness and dates are evidenced by oral testimony only, 
the proof must be at least clear, convincing, and satisfactory. Cantrell 
V. Wallick, 117 U. S. 689, 696, 6 Sup. Ct. 970, 29 L. Ed. 1017; Barbed 
AVire Patent, 143 U. S. 275, 285, 12 Sup. Ct. 443, 36 L. Ed. 154; Na- 
tional Hollow Brake Beam Co. v. Interchangeable Brake Beam Co., 
106 Fed. 693, 703, 45 C. C. A. 544, 554; Keasbey & Mattison Co. v. 
American Magnesia & Covering Co., 143 Fed. 490, 497, 74 C. C. A. 
510, 517; Emerson & Norris Co. v. Simpson Bros. Corporation, 202 
Fed. 747, 750, 121 C. C. A. 113, 116. 

The évidence is conflicting. Turner and Bell testified that in 1898 
Turner made and exhibited to Bell a sketch in his mémorandum book 
of four posts and of small rods extending over the tops of them on the 
lines of a rectangle and diagonally and a photograph of that sketch is 
in évidence. They also testified that in 1904 similar sketches, which 
hâve been lost, were made by Turner. Turner and Boatrite testified 
that in 1901 Turner made a sketch of belts of rods extending over 
piers of masonry in the same way, that this sketch has been lost, and 
Boatrite, at the time he testified, made a sketch from memory which 
he said illustrated that made by Turner in 1901. Thèse witnesses also 
testified that thèse sketches were made to represent rods to be imbed- 
ded in a concrète floor for the purpose of dispensing with beams. 
Turner testified that he had made other sketches, but that he never had 
any expérimental data to indicate how floors constructed according to 
his sketches would sustain themselves and that he never constructed 
such floors until 1906. Norcross and French testified that in 1899 or 

1900 they constructed and tested a single panel or pièce of concrète 
flooring 30x16 feet in area, in which were inclosed strips of wire 
netting, that the wire netting extended along the sides and ends of the 
rectangle formed by the eight outer posts and diagonally from thèse 
posts to the ninth post, which was located near the center of the 
rectangle, and that this flooring was supported by thèse nine posts 
alone. There was évidence tending to prove that prior to 1906 Nor- 
cross had successfully used in the construction of buildings a floor 
made in the way described in his patent, and there was no évidence 
in the case that Norcross derived his conception of his invention direct- 
ly or indirectly from Turner. The record discloses the indisputable 
and significant fact that, although Norcross applied for his patent in 

1901 and secured it in April, 1902, Turner never assailed it prior to 
this suit and never reduced the invention he describes, or that which 
he describes in his patent, to practice until 1906, nor applied for a 
patent for it until January 23, 1905. There is other testimony upon 
this issue. It has been read and considered, and the resuit is : (1) That 
the évidence that Turner first conceived this invention is not of that 
clear and satisfactory nature which is required by the law to overcome 
the counter presumption raised by the patent and Turner's silence and 
inactivity from 1898, when he claims to hâve conceived the invention, 
until 1905 ; and (2) that the record fails to convince that Turner was 
using reasonable diligence in adapting and perfecting the invention 
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when Norcrobs obtained the patent for it, or that Norcross obtained 
that patent either unjustly or surreptitiously. 

[4] It is argued that because Norcross brought no suit for infringe- 
ment of his patent for many years and embodied it in few buildings 
and sold it to the plaintiff for sorae $2,000, the latter is estopped by 
lâches and by this silence and inactivity in its grantor froni maintain- 
ing this suit for an infringement of the patent. But this patent was 
of record and was itself notice to the défendant and to ail the vvorld 
that the owner of it held the exclusive right to make, use, and sell 
tlie flooring which it secured, and that any one who made, sold, or 
used it violated that right. Neither Norcross nor the plaintiff ever 
witlidrew that notice, neither of theni ever in answer to any inquiry 
of the défendant, by act or deed, renounced or indicated that he would 
renounce his right to prosecute for such trespasses. Delay and silence 
within the life of a patent, unaccompanied by such acts or silence of 
the owner as amount to inducing deceit and thereby to an équitable 
estoppel, and the évidence fails to satisfy that there hâve becn any 
such acts or omissions in this case, will not deprive such owner of his 
right to recover for an infringement of the exclusive rights secured to 
him by the patent. It is no défense to a suit for an injunction and an 
accounting on account of the continuing trespasses of an inf ringer that 
the latter has been trespassing on the rights of the owner of the patent 
for years with impunity. Menendez v. Holt, 128 U. S. 514, 523, 9 Sup. 
Ct. 143, 32 L. Ed. 526; McLean v. Fleming, 96 U. S. 245, 253, 24 L. 
Ed. 828; Stearns-Rogers Mfg. Co. v. Brown, 114 Fed. 939, 944, 52 C. 
C. A. 559, 564; Ide v. Trorlicht, Duncker & Renard Carpet Co., 115 
Fed. 137, 148, 53 C. C. A. 341, 352. The plaintiff was not estopped 
from maintaining this suit. 

[5J In view of the state of the prtor art and the restriction of the 
breadth of the claims wrought by the acquiescence of Norcross in the 
rejection of his first three original claims, claim 2 of his patent is 
useless. It must be read and interpreted as a part of the spécification 
which disçloses the fact that the greatest shearing strains are at and 
near the supports, and the greatest tensions are at and near the sup- 
ports and near the centers of the spans. This claim 2 therefore is for 
a flooring of concrète with metallic network so arranged therein that 
it wili be greatest at and near the supports and near the centers of 
the spans. It is limited by Seeley's patent to the metallic network 
composed of strips of wire netting and the mechanical équivalents 
thereof that are not the mechanical équivalents of Seeley's beanis. In 
so far as it assumes to secure anything more than is saved by claims 1, 
3, and 4, it is therefore void. 

The argument that claims 1, 3, and 4, or either of them, when read 
and construed, as they must be, as a part of the entire contract evi- 
denced by the spécification which contains them between the United 
States and the patentée, is so indefinite as to be void, has not proved 
convincing. A careful perusal of the spécification sufficiently ré- 
futes it. 

The review of the prier art, the long and fruitless endeavor l^efore 
the disclosure of tliis patent to find a way to construct concrète floors 
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for large buildings without beams or girders, the graduai approach 
to the desideraUim, its first conception and réduction to practice by 
Norcross, and its large and successful subséquent use, bave satisfied 
that bis flooring and bis metbed of construction were not witbin the 
reacb of the mechanic skilled in the art, but were novel and useful and 
the product of the genius of the inventor. The chief contentions of the 
parties bave now been noticed, none of their arguments which are con- 
tained in 522 printed pages of briefs has escaped perusal and study; 
but it would be useless to extend this opinion by a review of those 
which bave not been discussed herein. The conclusion of the whole 
matter is that claims 1, 3, and 4 of patent No. 698,542 are valid and are 
infringed by the construction of a flooring in the way described in No. 
985,119 and No. 1,003,384; that the decree below must be reversed; 
and that the case must be remanded to the court below, with instruc- 
tions to render a decree in favor of the plaintifï for an accounting and 
an injunction. 
It is so ordered. 



CONTINUOUS GLASS PRESS CO. v. SCHMEETZ WIRE GLASS CO. et al. 

(Circuit Court of Appeals, Third Circuit. January 8, 1915.) 

No. 1896. 

1. Patents i©=:i318 — Infringement— Accouktino fob PaoriTS. 

On an accounting for proflts of infringement of a process patent, the 
défendant is entltled to crédit for the total cost of the product made by 
him, and is chargeable with the proeeeds of its sale; but he must ac- 
count for ail the product so made, aud is not entitled to crédit for the 
cost of production of any part not accounted for. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 566-576; Dec. 
Dig. <S=»318. 

Accounting by infringer of patent for proflts, see notes to Brickill v. 
Mayor, etc., of City of New York, 50 G. O. A. 8; Clark v. Johnson, 120 
C. O. A. 389.] 

2. Patents iS=s322 — Accounting fok Profits of Infringement — Findings 

OF Master. 

In eonsldering exceptions to a master's report on matters of fact af- 
fecting the accuracy of his findings in respect to profits, gains, and sav- 
ings made by the use of an infringlng apparatus or process, the conclu- 
sions of the master, depending on the weighing of confllcting testimony, 
hâve every reasonable presumption in their favor, and are not to be set 
aside or modified, unless there clearly appears to hâve been error or mis- 
take on his part. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 590-595; Dec. 
Dig. <®=322.] 

3. Patents ©=319 — Infringement— Comptjtation or Damages. 

On an accounting for damages for infringement of apparatus and pro- 
cess patents, where the price at which the infringlng product was pro- 
duced by both complainant and défendant was stipulated, but it appeared 
that complainant procured its product to be made by anotiier, for which it 
paid a fixed price, such cost price must be taken as the basis for Com- 
puting its damages. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 577-586; Dec. 
Dig. <S=>319.] 

@=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Joseph Buffington, Judge. 

Suit by the Schmertz Wire Glass Company and the Mississippi 
Wire Glass Company against the Continuons Glass Press Company. 
Decree for complainants, and défendant appeals. Modified and af- 
firmed. 

For opinion below, see 216 Fed. 828. 

A. B. Stoughton, of Philadelphia, Pa., for appellant. 
Drury W. Cooper and Arthur J. Baldwin, both of New York City, 
for appellees. 

Before McPHERSON, HUNT, and WOOLLEY, Circuit Judges. 

WOOLrLEY, Circuit Judge. This is an appeal from the final decree 
entered against the défendant in two suits for inf ringement of patents 
owned by the complainant, for apparatus and process for the manu- 
facture of wire glass. The court held the patents vaHd and infringed, 
and, upon a revision of the master's finding, ascertained profits made 
by the défendant from its infringement in the amount of $7,835.35, and 
damages to the complainants in the amount of $15,812.81, and awarded 
judgment thereon against the défendant for the total sum of $23,- 
648.16, with interest thereon at the rate of 6 per centum per annum 
from the 21st day of October, 1913, and allowed to the complainants 
their costs of the actions, including the costs of the proceedings before 
the master. 

The questions presented for review pertain only to the parts of the 
decree awarding profits, damages, and costs. 

The Schmertz patents covered apparatus and process for the manu- 
facture of polished wire glass, which, after litigation extending over a 
period of 18 years, were held to be valid. To produce polished wire 
glass, the défendant employed an apparatus and process which were 
charged, and hâve since been held, to inf ringe the patents of Schmertz. 
In making polished wire glass by either process, the first product is a 
sheet or pane of glass, into the central plane of which a sheet of wire 
fabric has been introduced during its manufacture. This sheet of glass 
is rough, and is known as unpolished wire glass. To complète the 
process, the rough sheet is ground and polished, and then becomes the 
finished product, and is known as polished wire glass. In response 
to questions propounded at the hearing under the order of the court for 
an accounting, officers of the défendant company disclosed the quan- 
tity of glass of both kinds produced by the infringing process and the 
disposition of a portion thereof, by statements consisting of tables of 
figures. Thèse statements form the bases upon which the master made 
his several findings ; and as they are very complicated, they will be re- 
arranged in an effort to produce simplicity, adhering, of course, to the 
précise figures given. 

By its first statement, the défendant showed the quantity of rough or 
unpolished glass produced by the infringing process and the manner 
of its disposition, measured by square feet, the substance of which is as 
f ollows : 
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Unpolished Wire Glass. 

Total amount produced 80,983 feet 

Amount sold 3,728 feet 

Amount used for polishing 65,871 " 

Amount on hand 1,950 " 

Amount unaccounted for 9,433 " 

80,983 feet 80,983 feet 

Thus is shown the quantity of rough or unpolished wire glass pro- 
duced, and what was done with it, excepting the last item of 9,433 feet 
"unaccounted for." 

From the 65,871 feet of rough glass "used for polishing," it appears 
from the defendant's tabulated statement that but 57,318 feet of pol- 
ished glass were produced, the différence between the two figures being 
waste, for which no claim was made by complainants either as profits or 
damages. 

The total product of polished wire glass and the disposition of it ap- 
pear by another tabulated statement of the défendant, as follows : 

Polished Wire Glass. 

Polished wire glass made 13,940 feet 

" 13,507 " 

' 29,871 " 

Polished wire glass sold 36,200 feet 

Polished wire glass on hand 8,886 " 

Total polished wire glass sold and on haiid 45,086 feet 

Polished wire glass unaccounted for 12,232 " 

57,318 feet 57,318 feet 

The important figures in this statement are 57,318 feet, the total 
amount of polished glass made by the inf ringing process ; 36,200 feet, 
the amount of polished glass sold ; 8,886 feet, the amount of polished 
glass "on hand" ; and 12,232 feet, the amount of polished glass "un- 
accounted for." The figures of thèse two tables constitute the whole 
évidence in the case of the quantity of unpolished and polished wire 
glass produced by the infringing process. They were undisputed and 
were accepted by both parties as proper figures upon which to base 
a calculation of profits. 

With respect to the cost of producing wire glass, the parties stipulat- 
ed, for the purposes of this accounting, that the cost to each of produc- 
ing one-half inch wire glass (unpolished) was 15 cents per square foot, 
and the cost of grinding and polishing the same was 18.79 cents per 
square foot, making the cost of producing the finished product 33.79 
cents per square foot. 

As additional data upon the cost of production, as well as upon re- 
turns from sales, the défendant produced testimony, which was un- 
disputed, and therefore entered into the master's calculations, that the 
cost of making ail the glass, polished as well as unpolished, unaccount- 
ed for as well as accounted for, merchantable as well as waste, aggre- 
gating 80,983 feet, amounted to the sum of $26,085.99, and that the 
total receipts from the sale of 36,200 feet of polished glass, which was 
ail the polished giass that was sold, amounted to but $25,370.62, there- 
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by causing the défendant a loss of $715.37. The défendant therefore 
claimed that, as it made no profits by the infringing process, it was net 
chargeable for profits. 

Vv ith the déduction of a loss made by the défendant f rom its figures, 
based upon the two items of cost of total production and cash returns 
from sale of a part, the master did not agrée, but found, under the 
évidence, that the défendant, both upon its own showing and upon ex- 
amination of its officers as witnesses, had failed satisfactorily to ac- 
count for a very considérable portion of the unpolished and polished 
g!a.-s which it admitted to hâve produced, and, upon the theory that an 
infringer must account for the disposition of ail the product manu- 
factured, held that, as it had credited itself in the total cost item of 
.$26,085.99 with the cost of producing the unaccounted for portion, it 
was chargeable with a like amount as unaccounted for profits, as fol- 
lows: 

Unpolished glass "unaccounted for," 9,433 feet at 15 cents $1,414 95 

l'olished wire glass "on hand," 8,8S6 feet at 33.79 cents 3,002 58 

rolished wire glass "unaccounted for," 12,232 foet at 33.79 cents. . . . 4,133 19 

Total $8,550 72 

From this tbe référée deducted the apparent loss shovvn by the dé- 
fendant'» statcment above referred to 715 37 

Net profits $7,835 35 

The master's finding of profits was approved by the District Court, 
and the decree of the court was attacked upon the ground that, in the 
ascertainment of an infringer's profits, the infringer is not chargeable 
with material manufactured but not sold, or in any way a source of 
saving or income or remaining an asset to the infringer. 

Against this contention as an abstract proposition, unrelated to the 
facts of this case, very little need be said. The infringer in this case 
is chargeable only for profits actually made and not for profits which 
it might hâve made. In ascertaining profits, the élément of cost must 
enter — not merely the cost of manufacturing the part of the product 
sold, but the cost of manufacturing the whole product — and when the 
part of the product unsold is satisfactorily accounted for by the in- 
fringer, showing that it was not converted into money or other thing 
from which profits might properly be calculated, then the cost of pro- 
ducing the whole is set off against the returns from the sale of the 
portion sold, and a profit or loss is deduced. This rule, however, is to 
be applied only when the infringer makes a disclosure of his transac- 
tions of production and disposition, with the fullness and completeness 
required of a trustée accounting for the property of his cestui que 
trust, for the generic rule for ascertaining the amount of profits recov- 
erable in equity for the infringement of a patent is that of treating the 
infringer as though he were a trustée for the patentée, in respect to the 
profits which he realized from his infringement. Walker on Patents, 
§ 715. 

In the case under considération, the défendant primarily is entitled 
to crédit for the cost of making ail the glass it manufactured by the 
infriDgir.g process. The quantity produced is fixed, and the cost of its 
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production is known. In order, however, to maintain its riglit to a 
crédit for the cost of producing the whole, the défendant must show 
what it did with the whole, and, if converted into money, vvhat it re- 
ceived from its sale. If it shows an amount produced in excess of the 
amount sold, it must make a satisfactory accounting for the amount un- 
=old; that is, it must make a satisfactory disclosure that it has not 
been turned into money or other thing from which profits might be 
calculated. While the défendant is entitled to a fuU crédit fçr the cost 
of ail that it made when it renders a satisfactory account of the dis- 
position of ail, it cannot make and keep a crédit for the cost of making 
ail when it accounts only for a part. Craving a crédit for the cost of 
making a given quantity of the product, the défendant must account 
for the disposition of that quantity. If a part was waste, the cost of 
making the waste should not be deducted from the cost of making the 
whole, for the cost of producing waste was an ingrédient in the cost of 
producing the résultant finished product, to the benefit of a crédit for 
which, as against the profits to be charged to it, the défendant is en- 
titled. But to hâve and maintain a crédit for producing waste, the de- 
fendant must show first that waste was produced, and, second, the 
quantity of it, otherwise the défendant must be charged with the value 
of the product unaccounted for, at least in the précise amount which 
ihe défendant appropriâtes to itself a crédit for producing it. What 
did the master find as matters of fact? 

[1] In disclosing the disposition it made of the two grades of glass 
produced by it, as shown by the figures previously tabulated, the de- 
fendant returned 9,433 feet of unpolished glass and 12,232 feet of 
polished glass "unaccounted for" and 8,886 feet of polished glass "on 
hand." The last two items aggregate 21,118 feet, which, together with 
the 36,200 feet sold, aggregate the 57,318 feet, which comprised ail 
the polished glass made. The item of 9,433 feet is an additional item 
of glass "unaccounted for," making an accounting of 36,200 feet sold 
and 30,551 feet unsold, and denominated "unaccounted for" and "on 
hand." The master found that the 8,886 feet of polished glass re- 
ported on hand was not waste, nor had it been culleted, but on a 
given date was received in stock as finished product. After its receipt 
there is nothing to show what became of it, and therefore it is a por- 
tion of the product as completely unaccounted for as the glass ex- 
pressly classified by that expression. This item, with the other two 
last mentioned, makes 30,551 feet of glass admittedly made by the in- 
fringing process, for the disposition of which the défendant gave no 
satisfactory explanation. The master did not hold that thèse three 
items, aggregating 30,551 feet, unsold and not converted into money, 
constituted profits, within the meaning given by the law to that term, 
but held in effect that there were 30,551 feet of glass, other than waste, 
made by the infringing process, for which the défendant did not ac- 
count ; that the défendant kept no separate books of account for the 
infringing business, nor did it keep the product of the infringement 
separate from the noninfringing products of its factory, but com- 
mingled the two together; that évidence of the extent and character 
of the glass produced by the infringing process and of its disposition 
was mainly, if not exclusively, within the knowledge and power of the 
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défendant, which, in face of its duty, it failed to produce. Therefore 
the cost of manufacturing the 30,551 feet which stand unaccounted 
for, and to a crédit for the cost of manufacturing which the défendant 
is not entitled, should be subtracted from the cost of manufacturing 
the whole. This calculation results in the same figures found by the 
master, as follows : 

Cost of manufacturing ail glass, 80,983 feet $26,085 99 

Cost of manufacturing glass "on hand," and "unaccounted for," 
30,551 feet 8,550 72 

Cost of manufacturing glass accounted for $17,535 27 

Total amount received from "sales" of glass $25,370 62 

Total cost of glass accounted for 17,535 27 

The amount of profit found by master $ 7,835 35 

The défendant attacks this method of calculation and maintains 
that it not only inflicts injustice but présents an absurdity. Briefly put, 
the défendant says the master and the court treated the making of the 
"glass sold" and the making of the "glass unsold" as two distinct opér- 
ations, and that from the "glass sold" a profit was made, which profit 
was expended in making the "glass unsold," and the quantity of glass 
"unsold" was therefore "charged" as a "profit" against the défendant. 
From this process of calculation, the absurdity is deduced: 

"That, if the respondent is to be charged in the item of profit with the 
cost of the glass unsold, then the greater the amount of glass unsold, and 
from which the respondent received nothing whatever of value, the greater the 
profit which the complainant would assert the respondent made and was 
liable for. In other words, the greater the loss to the respondent, the greater 
the profit to the complainant" 

We find nothing in the method of the master's calculation of profits 
to warrant this déduction, and we think the défendant has missed the 
point of the master's award. 

Instead of treating the transaction as one separable into two parts, 
"sold" and "unsold" glass, we find the master treated the production 
of 80,983 feet of glass as one indivisible and inséparable transaction. 
He then treated the disposition of this quantity of glass as divisible 
and separable into two parts, not into "sold" and "unsold," but into 
"accounted for" and "unaccounted for." He allowed the défendant 
ail it asked for ail it "accounted for," including what was sold and 
what was waste, but declined to allow it what it claimed for what it had 
not "accounted for." The défendant did not wait to ask the master 
for an allowance for making the glass "unaccounted for," but appro- 
priated or took to itself a crédit of $8,550.72 for making 30,551 feet 
of glass, which, upon its own showing, had somewhere, somehow, 
and at some time disappeared. The master in effect said, "I will not 
allow you to keep that crédit unless you satisfactorily show me what 
you bave donc with that glass ;" and as this it failed to do, the master 
took that crédit away from the défendant by charging or debiting 
against it a like amount, leaving for subséquent calculation only the 
known factors of glass accounted for, its cost, and the amount of mon- 
ey received from sales. In this we see neither absurdity nor error. 



CONTINUOUS GLASS PKESS CO. V. SCHMERTZ WIKE GLASS CO. 205 

It bas been suggested that the logic of the case might require the de- 
fendant to be charged with the selling priée rather than with the cost 
of the unaccounted for product. As an abstract proposition, this is 
not without force ; but in the case with which we are dealing, the com- 
plainant did not urge nor did the master find that the infringer should 
be 30 charged, and no errer was assigned that raises that question. 

This case is not without its hardship. It is impossible to award the 
complainant the précise amount of profits to which it is entitled. It is 
likewise impossible to formulate a decree against the défendant as to 
profits, without the hazard of inequity. Thèse difïiculties are due to 
the incomplète state of the évidence, and the incomplète state of the 
évidence is due to the natural difficulty of the complainant to produce 
évidence of profits which was almost whoUy within the possession of 
the défendant, and the failure of the défendant to fairly and fully dis- 
close what it did with its product. The master evidently strove to 
make an équitable finding upon the facts before him, in doing which he 
was controlled by the rule laid down in the case of Westinghouse v. 
Wagner, 225 U. S. 618 to 620, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. 
R. A. (N. S.) 653, which recognized the duty of an infringer to ac- 
couiit for the profits of his inf ringement, and that loss must be placed 
upon the wrongdoer, when, in the alternative, loss must fall either 
upon him or upon the innocent. Directed by this rule, the master made 
his findings of fact and his award. 

[2] It is well settled that in considering exceptions taken to a mas- 
ter's report in matters of fact, afifecting the accuracy of his findings 
in respect to profits, gains and savings made by the use of an infringing 
apparatus or process, the conclusions of the master, depending upon the 
weighing of conflicting testimony, hâve every reasonable presumption in 
their favor, and are not to be set aside or modified, unless there clearly 
appears to hâve been error or mistake on his part. Tilghman v. Proc- 
tor, 125 U. S. 136, 149, 150, 8 Sup. Ct. 894, 31 L. Ed. 664; Medsker v. 
Bonebrake, 108 U. S. 66, 2 Sup. Ct. 351, 27 L. Ed. 654; Donnell v. 
Columbian Ins. Co., 2 Sumn. 366, 371 ; Mason v. Crosby, 3 Woodb. & 
M. 258, 269; Paddock v. Commercial Ins. Co., 104 Mass. 521, 531; 
Richards v. Todd, 127 Mass. 167, 172 ; Callaghan v. Myers, 128 U. S. 
666, 9 Sup. Ct. 177, 32 L. Ed. 547; Crawford v. Neal, 144 U. S. 596, 
12 Sup. Ct. 759, 36 L. Ed. 552; Davis v. Schwartz, 155 U. S. 636, 15 
Sup. Ct. 237, 39 L. Ed. 289; Girard Insurance Co. v. Cooper, 162 U. 
S. 538, 16 Sup. Ct. 879, 40 L. Ed. 1062. 

In the master's finding of fact respecting profits, there appears nei- 
ther clear error nor mistake, and in his ascertainment of the légal re- 
sponsibility of the défendant for an accounting for profits, under the 
facts as disclosed by the testimony, we find no error in law. It occurs 
to us, however, that a less involved and more direct method of ascer- 
taining profits, one in strict harmony with the rule upon the subject, 
might hâve been employed, resulting possibly in a différent amount. 
But as the method foUowed was based upon the complainant's theory 
of profits, concerning which', of course, no complaint could hâve been 
made nor error assigned by it, and as the other conceivable theory was 
of course not urged by the défendant nor error assigned for failing to 
pursue the same, the case is decided upon the record as made, and, 
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from the record as made, we are satisfied there exists no errer of whicli 
either party can complain. 

[3] The next question charged as error to the court below relates 
to the master's finding on the matter of damages and to the modifica- 
tion of that finding by the court. There are several grounds suggestcd 
for error, one of which merits serious considération. 

There is no doubt that, if the défendant had not manufactured tlie 
glass in question, the complainant would hâve produced and sold to its 
own profit an equal amount, for the complainant and the défendant at 
that time were the only manufacturers of this product. In order to 
ascertain damages, two stipulations were entered into, the first of 
which related to the cost of production, and the second of which relat- 
ed to the price at which the kinds and sizes of glass were sold. The 
first stipulation is as f ollows : 

"It is stipulated between the parties that, for the purpose of this account- 
ing, the cost to the complainant of producing one-half inch wire glass Is the 
same as that of the défendant, nainely, 15 cents per square foot, and the cost 
of grindlng and polishing is the same as that of the défendant, namely, 18.79 
cents per square foot. ïhis cost is the cost of producing stock sheets and 
talie no account of loss resulting from cutting to size." 

The figures contained in this stipulation would hâve been taken b}'' 
the master as the basis of his calculation of cost, but for the fact that 
it subsequently appeared in the testimony that the plaintiff did not 
produce its own polished glass, but purchased the same from another 
corporation. The price at which it purchased polished glass was 40 
cents a square foot. The master, therefore, disregarded the stipulation 
of 33.79 cents a square foot as the complainant's cost of producing pol- 
ished glass, and made his estimate at the rate of 40 cents a square foot. 
He did this upon the theory that the stipulation as to the complainant 
could hâve no force in this case, because, when made, it was predicat- 
ed upon an assumption of a fact which afterwards was proven did 
not exist, namely, that the complainant produced its own glass, and 
that the stipulation could not stand, nor should the calculation of dam- 
ages be based upon its figures, in view of the subséquent and uncon- 
tradicted testimony that glass purchased by the complainant during the 
period in controversy really cost the complainant 40 cents. The mas- 
ter made his finding accordingly. Upon exception, the court modified 
the finding of the master in his calculation of damages, and held that 
the stipulation was made to fix facts, and by the facts as fixed, the mas- 
ter was bound. 

The évidence subséquent to the stipulation established as a fact what 
it cost the complainant to procure rather than produce its glass, and 
that it did not produce but procured its glass elsewhere, and thereby 
fixed to a certainty, we think, the cost figure by which the master was 
bound to base his calculation of the complainant's damage. The mas- 
ter calculated damages upon the quantifies of glass of both kinds ad- 
mitted by the défendant to hâve been made and sold by it, from selling 
priées agreed to by another stipulation, and the cost price at which it 
was proven and admitted that the complainant could hâve procured the 
same. 
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It is therefore ordered that the decree of the court awarding damages 
in the amount of $15,812.81 be modified and made to conform to the 
damages awarded by the master in the amount of $13,564,85, and, 
when so modified, the decree in ail other respects be affirmed, with costs. 



PATTERSON v. HOHLFELD. 

(Circuit Court of Appeals, Third Circuit. December 28, 1914.) 

No. 1S92. 

Patents <S=»328 — Infbingement- — Sette£-Hammock. 

The Holilfeld patent. No. 947,.ô46, for a settee-hammock, Is entltled to 
a narrow construction only in view of the prior art, and, as so construed, 
held not infringed. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suit in equity by Herman L,. Hohlfeld, individually and trading as 
the Hohlfeld Manufacturing Company, against James B. Patterson, in- 
dividually and trading as the Patterson Manufacturing Company. De- 
cree for complainant, and défendant appeals. Reversed. 

For opinion below, see 216 Fed. 183. 

A. B. Stoughton, of Philadelphia, Pa., for appellant. 
Frederick A. Blount and Hector T. Fenton, both of Philadelphia, 
Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In this case Herman Hohlfeld, 
the plaintifï, charged James P. Patterson with infringing patent No. 
947,546, granted said Hohlfeld January 25, 1910, for a settee-ham- 
mock. The court below, in an opinion reported at 216 Fed. 183, keld 
the patent vaHd and infringed. From a decree in accord with such 
findings Patterson appealed to this court. By référence to such opin- 
ion, wherein is a full description of the devices of both parties, we 
avoid needless répétition. The claim hère in controversy is the twenty- 
third, which reads as f ollows : 

"A .settee-hammock comprismg a seat, a flexible end connected to each end 
of sald seat, a flexible back connected to the rear of said seat, a spreader se- 
cured to the free edge of each of sald flexible ends and to the free edge of 
sald flexible back, means for detachably Connecting the spreaders, and means 
connected to the end spreaders for suspeuding the hammock, and whereby 
sald end spreaders are held detachably connected to said back spreader." 

Briefly referring to some features of the prior art, we note that the 
hammock-couch made by Rowe, of Gloucester, Mass., many years 
before Hohlfeld's patent, was supported by flexible canvas ends and 
a flexible canvas back, ail of which were fixedly connected respec- 
tively to the liammock seat. Rowe's flexible ends had the top spread- 

-©::^For other cat?es see saiiie topic & KEY-NUMBER in ail Key->'umbered Disese.s &, indexer 
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ers common to the hammock art, while the back had a stiff cross-pole 
pocketed in its top. This cross-pole was fastened to the canvas ends 
by cords. Hohlfeld adopted this gênerai form of construction and 
improved it by attaching the spreader of the back and the spreaders 
of the ends to each other by a metallic slide joint such as is used in 
Connecting the sides and ends of an iron bedstead. The view we take 
of this case renders it unnecessary for us to décide whether Hohl- 
f eld's devJce involved invention ; but, assuming such validity for prés- 
ent purposes, it is clear the field for inventive exercise was so restrict- 
ed that Hohlfeld's clainis are 
also narrow. Referring to the 
claim élément of "flexible ends," 
we find their character and pur- 
pose pointed out in the spécifica- 
tion. As seen by the drawing 
No. 1, the flexible end 30 is pro- 
vided at its upper end with a 
cross-pocket 31 by means of 
which the pocketed spreader 33 
is enabled, through cords laced 
around it and through eyelets in 
the enveloping, pocketing, flexi- 
ble canvas end, to transmit the 
load to a single central cord. 




No. 1. 



So, also, as will be seen by draw- 
ing No. 2, the flexible end 30 is pro- 
vided at its lower end with a cross- 
pocket 3^ by means of which the 
pocketed spreader S^. is enabled, 
through cleats, 35, to carry the seat. 
The construction and function of 
thèse parts are thus set forth in the 
patent : 

"The pièces of fabric forming the 

ends of the settee are substantially 

rectangular in shape and the spreaders 

in the edges of the ends are at rlght 

angles to the warp of the fabric, so 

that the pull upon the spreaders when 

the settee is suspended will be in a 

direction perpendicular to the warp to 

give the maximum strength and to avoid displacement of the fabric on the 

spreaders which would be apt to occur were the pull on the fabric oblique to 

the stretchers." 

"Each fabric end SO of the settee is provided at each end edge with 
pocliets SI and S2 respectlvely containing spreaders SS and Slf respectively. 
The inner or lower edges of thèse fabric ends are secured upon the under side 
of the ends of the seat respectively by means of cleats S5 passing around the 
spreaders SJf and through the pockets, the cleats being fastened by screws 36 
or other suitable means." 

In the defendanfs device we find a différent end construction. In- 
stead of carrying his seat on two flexible canvas ends, the défendant 
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swings the seat by four métal corner rods 10, which .swing from two 
end crosspieces 1 as shown 
in No. 3. Such method of 
swinging, corner-rod suspension 
was well known in cellar and 
spring-house swirif-board equip- 
ment. To call such corner-plac- 
ed, metallic supports flexible 
ends merely because they per- 
mit swinging is to lose sight of 
the functional use of the flexi- 
bility of canvas pointed out in 
the spécification, which is to 
form pockets for carrying 
spreaders. The rods of Patter- 
son's hammock hâve no such 
function. It is clear, therefore 
that the hammocks of thèse par- 
ties are of différent types in their 
mode of suspension, and in- 
fringement cannot be sustained 
on the use by Patterson of thèse 
corner supports. The two ham- 
mocks then having no infringing 
equivalency in their end sup- 
ports, does Patterson infringe by 
providing such noninfringing 
hammock with the détachable 
end curtains shown in No. 3, 
which neither carry the seat nor 
pocket either upper or lower 
spreader ? Manif estly not. It is 
also equally clear that the use of 
a back curtain, which can be attached either to the front or back of 
the seat, is not the "flexible back connected to the rear of said seat" 
of Hohlfeld's combination claim. While the spreader of Patterson's 
détachable back is, when put in place, rigidly locked to the ends of the 
top-end-crossbars, and to the seat frame of the hammock, and thus 
forms a rigid back, yet it must not be overlooked that even when so 
attached the attachment is not to a spreader pocketed in the free edge 
of a flexible end, and that the détachable back curtain and the end 
curtains of Patterson's device hâve no functional connection or phys- 
ical relation to each other. They are mère nonfunctional, aggrega- 
tion additions, the présence or absence of which in no way affects the 
carrying of the hammock seat. 

The decree below must therefore be reversed, and the cause re- 
manded, with directions to enter a decree dismissing the bill for non- 
infringement. 
219 F.— 14 
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trî:ip.achkr-citemische werke gesbllsohaft mit bb- 

sohrankter haftung v. rorsslbr & hasslachek 

chemical co. 

(Circuit Court of Appeals, Second Circuit. Decenjjber 15, 1914.) 

No. 61. 

1. Patents ©=3828 — Validitt and Infringement — Pyrophoric Allot. 

The Welsliach patent, No. 837,017, for a pyropliorie alloy, is a pioneer 
patent, and entitled to that libéral application o£ tlie doctrine of équiva- 
lents whicli is usually accorded to such patenta ; also held infringed. 

2. Patents <g=>179 — Construction of Terms — "Iron." 

In a claim in a pioneer patent for an alloy "containing cerium al- 
loyed with iron," the word "iron" should be eonstrued to mean iron or 
its équivalent. 

[Ed. Note. — For otlier cases, .see Patents, Cent. Dig. § 2,55; Dec. Dig. 
(S=>179. 

For other définitions, see Words and Phrases, Iron.] 

3. Patents <ê=5179 — Construction — Equivalents. 

A patentée is not confined to those équivalents to which he bas ex- 
pressly referred in his spécification. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 255 ; Dec. Dig. 
'©=j179.] 

4. Patents ig=3l79 — Construction — Limitation of Claims. 

Where a pioneer patentée claims an alloy of one or more rare earth 
metals with one or more nonrare eaith metals, he is not restricted to 
named varieties of either, unless he has himself restricted his claim by 
something in his spécification. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 255; Dec. Dig. 
®=179.] 

5. Patents ©=179 — Scope — Equivalents. 

In a patent for an alloy dcx-ribed as an alloy of cerium "with certain 
other metals, in partier.lar iron," the equivalency of other metals with 
iron is to be found, not in tlieir chemical structure, but in their functional 
efficlency, when combined with cerium in a metallic alloy. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 255; Dec. Di.,', 
©=>170.] 

6. Patents <e=3l79 — Equivalents. 

Although some nonrare earth metals will produce with cerium a less 
efficient pyrophoric alloy thau does iron, and although proportions must 
be varied with difl'erent toustitueuts to produce better results, each of 
such metals, with the exception of those found in such small quantitie.s 
that they are known merely in the laboratory and hâve not been eiperi- 
mented with, is a fair équivalent of iron in a patented compound. 

[Ed. Note. — For otiier cases, see Patents, Cent. Dig. § 255; Dec. Dig. 
©=>179.] 

7. Words and Phrases — "Allot." 

An "aîloy'' is a coinpouiul of two or more metals. 

S. Words and Phrasks — "Pyrophoric Alloy." 

A "pyrophoric alloy" i.s one wiiich gives forth sparks on being rubbed 
with a file or other wise abraded. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 



©=3For other cases see same topie & KEY-NU.MBER la ail Key-Nuujbered Dlgests & Indexes 



TREIBACHER-CHEMISCHE WEEKB, ETC. V. ROESSLEK <fe H. C. CO. 211 

Suit in equity by the Treibacher-Chemische Werlîe Gesdlschaft mit 
Beschrânkter Haftung against the Roessler & Hasslacher Chemical 
Company. Decree for complainant, and défendant appeals. Affirnied. 

For opinion below, see 214 Fed. 410. 

Seabury C. Mastick, of New York City, for appellant. 
James Hamilton, of New York City, for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [7, 8] The invention relates to manu- 
facture of metallic alloys having pyrophoric action and their applica- 
tion to the purposes of ignition and illumination. The alloy gives 
forth sparks on being rubbed with a file or otherwise abraded ; hence, 
the term "pyrophoric." The substance is of conceded commercial 
utility. Being an alloy, it is a compound of two or more metals. Out 
of 55 or more known and classified metals, 16 are recognized as "rare 
earth metals." Thèse 16 are divided into three groups— the ceriuni 
group, the terbium group, and the ytterbium group. One of the met- 
als in the alloy of the patent must be a rare earth métal, and, by the 
language of his spécifications, the patentée states that "for the pur- 
poses of this invention the présence of the cerium is relied on as es- 
sential." Therefore, although there may be a mixture of rare earth 
metals in the one élément of the combination, cerium, or at least, a 
métal of the cerium group, must be présent. The testimony shows that 
an alloy composed solely of rare earth metals will not produce the pyro- 
phoric alloy desired. The patent indicates this. The présence of one 
or more of the nonrare earth metals is essential. The spécification 
States that the rare earth métal, cerium, becomes pyrophoric, if alloyed 
with certain other metals, in particular iron. It indicates that with 
about 30 per cent, of iron the alloy attains its maximum of pyrophoric 
energy; also that the iron can be partially replaced by nickel or co- 
balt, but, if entirely replaced by thèse, the pyrophoric property is con- 
siderably diminished. 

The first claim reads: 

1. "A pyrophoric alloy, containing cerium alloyed with Iron, substantially 
as and for the purposes deseribed." 

The only other claim is identical, except that the iron is stated as 
being 30 per cent, of the compound. As defendant's compound consists 
of cerium with from 11 to 15 per cent, of magnésium, the first claim 
only is declared upon. 

[1] Judge Hough, discussing the most pertinent références in the 
prior art, found that the patentée "taught how certainly and knowing- 
ly to produce that [a compound usefully pyrophoric] which had been 
observed, indeed, but not understood." We fully concur in this find- 
ing, and in the conclusion that this Welsbach patent covers a pioneer 
invention, and is entitled to that libéral application of the doctrine of 
équivalents which is usually accorded to such patents. 

In défense it is contended that defendant's product, made, it is said, 
according to the process set forth in a patent to Huber (No. 967,775, 
issued August 16, 1910), is not a "metallic alloy" at ail, but a chemical 
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compound. What défendant does is, first, to make a metallic alloy of 
cerium and magnésium (in the proportions of about 85 to 15). This 
alloy is then subjected to the action of hydrogen in a fire clay miiffle 
under a température of 500 degrees to 600 degrees C, Changes are 
produced by this hydrogen treatment — the pyrophoric property of tlie 
compound is improved, possibly sufficiently to give validity to the 
Huber patent— and there is a conflict between the experts as to wheth- 
er the résultant product bas become a chemical compound or still re- 
mains a metallic allo}' saturated vvith hydrogen. We concur in Judge 
Hough's finding that the weight of testimony supports the latter con- 
clusion. 

[2,, 3] The claim in suit mentions only iron as the nonrare earth 
métal ; but multitudinous authorities support the proposition that, in 
construing a pioneer patent such as this, "iron" should be held to meau 
"iron or its équivalent." In the spécification tvvo other metals, nickel 
and cobalt, are expressly referred to as équivalents; and défendant 
concèdes that if a metallic alloy, in which thèse, or even manganèse, 
which, like the other three, belongs to a group known as the "heavy" 
metals, bas been substituted for the iron, it would infringe. But the 
doctrine of équivalents does not confine a patentée to équivalents which 
he bas expressly referred to. 

[4] Numerous authorities sustain the proposition that when, as 
hère, a pioneer patentée claims an alloy of one or more rare earth met- 
als with one or more nonrare earth metals, he is not restricted to nam- 
ed varieties of either, unless he bas himself restricted bis claim by 
something in bis spécifications, as Welsbach did, on the rare earth side 
of the combination, by the statement that in bis alloy cerium is an es- 
sential. Winans v. Denmead, 15 How. 330, 14 L. Ed. 717. Welsbach 
nowhere intimâtes that iron is essential ; on the contrary, he states 
bis invention is the alloy of cerium "with certain other metals, in par- 
ticular iron." 

[5] We are satisfied that the "equivalency" of other metals with 
iron is to be found, not in their chemical structure, but in their func- 
tional efiîciency when combined with cerium in a. metallic alloy. Cas- 
es in this circuit (Matheson v. Campbell, 78 Fed. 910, 24 C, C. A. 384; 
Rickards v. Du Bon [C. C] 97 Fed. 96; Panzl v. Battle Island Paper 
Co., 138 Fed. 48, 70 C. C. A. 474) bave indicated a qualification of this 
theory of broad équivalents. A patentée will not be allowed to main- 
tain a claim for more than he has discovered and disclosed. 

In the first of thèse cases the claim was for a dyestuff as a new prod- 
uct, The patentée described a spécial process by which the product 
was obtained, using therein a specified sulpho acid. He stated as his 
discovery, invention, and disclosure that "any sulpho acid of any radi- 
cal," when treated according to the process described, would produce 
the dyestufï of the patent. The testimony showed that there were 
over 100 diflferent substances in the group of "sulpho acids of any 
radical," and that only some of them — di-sulpho acids, with which 
alone the patentée had experimented — would, when treated according 
to the process, produce the dyestuff. The complainant contended that 
whenever a particular sulpho acid, not tried bef ore, produced the dye- 
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stuff, his patent would cover it, although it did not cover sulpho acids 
which would not produce the resuit. We held that he could not thus 
"speculate on the équivalents of his claimed invention, and thereby 
oblige the public to resort to experiment in order to détermine the 
scope of the claim of his patent." 

In the second case above cited the claim was for an improvement in 
the art of treating tobacco leaves, vi^hich consisted in "applying an 
alkali to the leaves of the growing plant." Patentée had produced his 
resuit of applying a specifîed alkali to the leaves ; but the broad con- 
struction of the claim covering ail alkalis was held void because it 
would be broader than the invention, as it would cover potash, an al- 
kali which would not accomplish the resuit, and the patentée had not 
experimented to discover what alkalis would and what would not 
do 80. 

[6] The case at bar, however, does not corne within the principle 
laid down in thèse décisions. Of the 40 or more nonrare earth metals, 
it is not shown that there is one of them which will not, when alloyed 
with cerium, produce a pyrophoric compound. Some of them will 
produce a less efficient one than iron does. As the patent indicates, 
proportions must be varied with différent constituents to product bet- 
ter results ; but we are satisfied f rom the record that (with the excep- 
tion of metals found in such small quantities that they are known mere- 
ly in the laboratory and so no one has experimented in combining them 
with cerium) each and every nonrare earth métal is a fait équivalent 
of iron in the compound of this patent 

The decree is affirmed, with costs. 



FORUM INV. CO. et al. v. CEMENT STAVE SILO CO. et al. 

(Circuit Court of Appeals, Eighth Circuit. December 7, 1914.) 

No. 4151. 

Patents <@=>196 — Assignment — Validitt — Considbeation. 

An instrument under seal and dnly reeorded in the Patent Office, by 
which a patentée assigned ail his rights under the patent in certain 
States (or the expressed considération of a sum in hand paid, receipt of 
which was acknowledged, and a royalty to be paid on the articles manu- 
faetured, binds the assignée who accepted the same to pay the considéra- 
tion stated, and it is not void for want of considération, nor Invalid to 
pass title to the patent as agalnst a subséquent licensee of the assigner, 
because the cash payment named therein was not in fact made. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 275-280; Dec. 

Dig. «s^ï'ige. 

Agreements to assign patents, see note to Paine v. Parkhurst, 126 C. 
C. A. 200.1 

Appeal from the District Court of the United States for the South- 
ern District of lowa ; Smith McPherson, Judge. 

Suit by the Forum Investment Company, the American Cément 
Stave Silo Company, and J. Emil Nelson against the Cément Stave 
Silo Company, Sterling T. Playford, and L. H. Paul. Decree for 
défendants, and complainants appeal. Reversed. 

^=3Por other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & indexes 
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John E. Stryker, of St. Paul, Minn. (W. H. Williams, of St. Paul, 
Minn., on the brief), for appellants. 

J. R. Orwig and J. M. Parsons, both of Des Moines, lowa (Orwig 
& Bair, and Parsons & Mills, ail of Des Moines, lowa, on the brief), 
for appellees. 

Before HOOK and CARLAND, Circuit Judges, and REED, Dis- 
trict Judge. 

REED, District Judge. The Forum Investment Company, the 
American Cernent Stave Silo Company, Minnesota corporations, and 
J. Emil Nelson, a citizen of Minnesota, sued the Cément Stave Silo 
Company, an lowa corporation. Sterling T. Playford, a citizen of Illi- 
nois, and L. H. Paul, a citizen of lowa, for alleged infringements of 
letters patent No. 850,048, issued to the défendant Sterling T. Play- 
ford, Âpril 9, 1907, for building blocks used in the construction of 
buildings, cernent silos, tanks, culverts, and other similar structures, 
and for an injunction and accounting of damages. The suit was dis- 
missed by the plaintiffs as to the défendant Paul, and upon a hearing a 
decree went in favor of the other défendants, dismissing the bill at 
plaintiffs' costs, but without determining the validity or invalidity of 
the patent, and the plaintiffs appeal. 

The validity of the patent is not challenged, and the défendants 
admit that the défendant Cément Stave Silo Company has made 
and sold the patented article in the territory described in the bill, and 
that such sales, if unauthorized, would be in légal effect an infringe- 
raent of the patent, but claim that it had the prior right to do so under 
L-ontract with the défendant Playford. The contest, therefore, is over 
the ownership of the patent, or which of the parties has the prior or 
better right to make, sell and use the patented device. The contracts 
relating to the patent, and the asignment thereof, or of some interest 
therein, under which the respective parties claim, in the order of their 
dates, are : 

(1) December 24, 1909, Playford assigned to J. A. Giantvalley, of 
St. Paul, Minn., ail rights under the patent (except in the states of 
Michigan, Indiana, and Ohio) for a considération of $500, receipt of 
which is acknowledged. Giantvalley also agreed to form a stock Com- 
pany to manufacture the patented article and pay to Playford a roy- 
alty of two cents for each stave manufactured and sold by him or the 
company which he was to organize. 

(2) January 28, 1911, Playford made a written contract with the 
plaintiff J. Emil Nelson to sell and assign to him ail his rights under 
the patent in certain states named, for a specified royalty of two cents 
a stave, to be paid by Nelson to Playford upon the number of staves or 
blocks made or sold under the patent by Nelson in each year. 

(3) November 10, 1911, défendant Playford and one W. J. Ranimer, 
as parties of the first part, made a contract with L. H. Paul and F. 
Henderson, of Des Moines, lowa, as parties of the second part, where- 
by the first parties gave to the second parties the exclusive right to 
manufacture and sell a certain "steel angle iron frame machine," in ail 
states west of the Mississippi river and north of Texas, for which ma- 
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chine (iî is stated in the contract) patents are pending and controllcd 
by the first parties and used for making the Playford cernent slaves. 
Second parties to pay first parties a royalty of $10 on every machine 
sold. This agreement was signed and acknowledged by the parties 
thereto and recorded in the United States Patent Office July 15, 1912. 

(4) December 27, 1911, Giantvalley reassigned to Playford ail his 
rights under the assignment of Playford to him of December 24, 
1909, which assignment was duly acknowledged by Giantvalley and 
recorded in the United States Patent Office, January 2, 1912. 

(5) December 29, 1911, défendant Playford and plaintifï Nelson en- 
tered into a written agreement, the pertinent parts of which are: 

Grant. 

Whereas. I Sterling T. riayford, • • • on April 9, 1907, dld obtain 
letters patent of the United States, No. 850,048, for iniproveinent in cernent 
"staves" or lilock.s, * * » and am now the sole owner of said patent and 
of ail rights under the same ; and whereas, J. Emil Nelson, of Wilimar, 
Minnesota, is désirons of acquiring an interest in the satoe: 

Now, therefoie, * * * be it known that for and in considération of five 
hundred dollars to me in hand paid, the receipt of which is hereby acknowl- 
edged, and for the further considération of a royalty of one cent per stave 
to he paid by Nelson as long as the production is less than 50,000 staves a 
year, and one-half of one per cent, in excess of such amount to be paid by 
said Nelson in each year, I, the said Sterling T. Playford, hâve sold, assigned. 
transferred, and by tJiese présents do sell, assign, and transfer, unto said 
J. Emil Nelson ail the right, title, and interest in and to said Invention as 
seeured by said letters patent in the states [namlng them, Including Minne- 
sota and lowa], the same to be held aud en.ioyed by the said J. Emil Nelson 
within and throughout said territory, but nowhere else, for the full term 
for which said letters patent are granted. * • * 

It Is also understood and agreed that said second party, his assigns or 
légal représentatives, shall hâve the right to manufacture, sell, and use a 
«ertain machine invented by the party of the flrst part for making said cément 
staves, or if he should so deniaud, the flrst party agrées to furnish the said 
second party, his assigns or légal représentatives, wlth machines with ail im- 
provements used by himself, at a price which shall not exceed that of the 
lowest quotation for making same that can be gotten. 

It is also agreed that the party of the flrst part shall glve his services, ald, 
and assistance in ail possible ways for three months each year for three years, 
said service to be given when ueeded and demanded, at five dollars per day 
and necessary expenses, figured from his home. • • • 

Which agreement was duly signed and acknowledged by Playford, 
and, together with the reassignment of Giantvalley to him, mailed by 
the parties to the United States Patent Office December 29, 1911, and 
duly recorded therein January 2, 1912. 

(6) February 14, 1912, the défendant Playford and W. J. Rammer 
entered into an agreement with the défendant Cément Stave Silo Com- 
pany, whereby they granted to said company the exclusive right to 
manufacture, sell, and use throughout the United States, exçept cer- 
tain parts of Illinois, a certain machine to be known as a steel an- 
gle iron frame ihachine with self-cleaning mold for making the Play- 
ford patent cément staves described in letters patent No. 850,048, for 
which machine it is stated in the agreement they had applied for a 
patent under sériai No. 866,928; said Playford and Rammer agree- 
ing to proceed at once to procure the aforementioned patent to bè al- 
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lowed as soon as possible at their own expense. They further agrée 
that they will license and empower said Cernent Stave Silo Company 
to manufacture, lease, use, and sell such machine so to be patented 
throughout the entire United States, except certain designated parts 
of Illinois ; and also the exclusive right to manufacture, use, sell, or 
lease ail staves or blocks to be manufactured and made under the 
aforesaid patent (No. 850,048) within said territory, subject, however, 
to ail outstanding contracts made by the first parties with certain per- 
sons (naming them) and J. Emil Nelson for the manufacture, sale, 
lease, and use of such staves or patent rights. The Cément Stave 
Silo Company agrées to protect said Playford as to the contracts or 
assignments known and referred to as the Nelson contract, saving and 
protecting him in every manner and form, with the express understand- 
ing and agreement that said first parties (Playford and Rammer) are to 
furnish ail necessary assistance within their power, but not at their ex- 
pense, to defeat any litigation that may arise in relation thereto, either 
between themselves and said Nelson, or the said company and said Nel- 
son. It is also agreed that said first parties will "protect said second 
parties in their rights under said patent in theîr territory, except that 
covered by the Nelson contract and that territory reserved herein. 
* * * " Which agreement was duly filed and recorded in the United 
States Patent Office July 15, 1912. 

The corporate plaintifïs, the Forum Investment Company and the 
American Cément Stave Silo Company, hâve acquired interests in the 
Playford patent, No. 850,048, by assignment from J. Emil Nelson of 
the grant to him by Playford of December 29, 1911 (No. 5 of the 
contracts above mentioned). The right of the American Cément Stave 
Silo Company is subject or inferior to the rights of the Forum Invest- 
ment Company. The corporate défendant, the Cément Stave Silo 
Company, has acquired whatever right it has in the Playford patent 
by assignment from Paul and Henderson of their agreement with 
Playford and Rammer of November 10, 1911, and its agreement with 
Playford and Rammer of February 14, 1912 (Nos. 3 and 6 of the con- 
tracts above mentioned). 

The défendants admit that Playford made to Nelson the grant of 
December 29, 1911, but aver that the same was without considération 
to Playford and was obtained from him by the fraud of Nelson. The 
plaintifïs deny this, and also allège that the défendant Cément Stave 
Silo Company acquired no rights in the Playford patent under the con- 
tract of November 10, 1911, or the contract of February 14, 1912: 
(1) Because the subject-matter of the contract of November lOth is 
an unpatented machine only for making the staves covered by the 
Playford patent No. 850,048, and does not cover that patent nor the 
cément staves covered thereby ; (2) that when the contract of Febru- 
ary 14, 1912, was made said défendant had full notice of the assign- 
ment or grant of Playford to Nelson of December 29, 1911, and it is 
expressly made subject to the Nelson contract. 

The want of considération to Playford for the assignment or grant 
of December 29, 1911, rests upon the alleged ground that the $500, 
mentioned in this assignment as part of the considération thereof, was 
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never in fact paid by Nelson to Playford (though the receipt ther;of is 
acknowledged by Playford in the contract). That the contract ex- 
presses a considération is not disputed, and being in writing and under 
seal is presumptively valid. Nelson admits in his testimony that the 
$500, and the royalties to be paid by him as mentioned, were not paid 
by him in cash when the contract was made ; but he claims that Play- 
ford was then owing him more than the amount of thèse two sums 
when the contract was made. He bases this claim upon the following 
grounds, viz. : That subséquent to the assignment of Playford to Giant- 
valley of December 4, 1909 (No. 1 of the contracts above mentioned), 
Giant^ alley assigned to him (Nelson) an interest in that contract ; that 
a corporation was then organized by Giantvalley under the laws of 
Arizona, known as the American Manufacturing Company, of which 
Nelson was président, for making the cément staves covered by the 
Playford patent; that some time in 1910 this corporation made certain 
cernent staves or blocks according to the Playford patent No. 850,048, 
and that Nelson and Giantvalley, with the assistance of Playford, con- 
structed certain silos therefrom, one of which was on the State Agri- 
cultural Farm near St. Paul, Minn., and one upon the State Fair 
Grounds near that city. Thèse silos for some reason proved to be de- 
fective and practically worthless. The one on the State Fair Grounds 
was examined by a large number of visitors at the fair in 1910, and it 
was claimed by Nelson and Giantvalley that the worthless silos work- 
ed a great damage to them, in that they ruined the sale of the cément 
staves covered by the Playford patent, and Nelson at least claimed that 
Playford was liable for such damages, and responsible to him therefor. 
Upon the merits of such claim we express no opinion ; but out of this 
controversy or dispute arose the contract of January 28, 1911 (No. 2 of 
the contracts above mentioned). That contract in terms provides : 

"It is hereby agreed by and between Sterling T. Playford, party of the 
flrst part, and J. Emll Xelson, party of the second part: That for the con- 
sidération hereinafter expressed the party of the flrst part will sell and 
assign ail rights under patent No. 850,048, and any and ail improvements on 
the same, relating to the manufacture and sale of cément staves in the states 
[naming them, and including Minnesota, lowa, Nebraska, Wlseonsin, and 
others], subjeet to adverse rights. That as a considération for said sale and 
assignment the second party agrées to pay the party of the flrst part a 
royalty of one cent per stave on the flrst flfty thousand staves made and sold 
each year, and on ail staves made and sold above that number a royalty of 
one-half cent shall be paid. As a further considération, the party of the 
second part agrées to procure a release to party of the flrst part from any 
and ail rights under the said patent held by the party of the second part, 
the American Manufacturing Corporation, and the .1. Emil Nelson Corpora- 
tion. AU accounts, claims, and royalties to date existiug or claimed by or 
against elther of the parties hereto or by one of the parties against the 
other, and any accounts or claims by the party of the flrst part against the 
party of the second part, the American Manufacturing Corporation, and the J. 
Emil Nelson Corporation are hereby canceled. That the party of the flrst part 
hereby agrées to assume and does assume any and ail liability for royalty 
and rights held or claimed by W. J. Rammer, his assigns or légal représenta- 
tives, against party of the second part, the American Manufacturing Corpora- 
tion, and the J. Emil Nelson Corporation. That the party of the flrst part 
further agrées to give his services, ald, and assistance in ail possible vvays for 
three months each year for three years. That said services shall be given 
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when needed and demanded at five dollars per day and necessary expenses. 
That ail knowledge tliat can be glven in regard to the machinery necessary 
in making the staves be given freely and without pay. That ail sald machines 
shall be furnished at cost. 
"Witness our hands and seals the 28th day of Jany., 1911. 

"S. Playford. [Seal.] 

"Witness: J. Emil Nelson. [Seal.l 

"E. J. Wahl. 
"J. A. Giantvalley." 

After this contract was signed, fiirther disputes and controversies 
arose between Nelson and Giantvalley and Playford, Paul, and Hen- 
derson, and there were meetings between them in St. Paul, Minneap- 
olis, and Des Moines, in efforts to settle such controversies or dis- 
putes, during which time the contract of November 10, 1911, between 
Playford and Rammer and L. H. Paul and F. Henderson, of Des 
Moines, lowa, was made (No. 3 of the contracts above mentioned). 

Deceinber 27, 1911, Nelson procured from Giantvalley pursuant to 
the contract of January 28, 1911, a reassignment to Playford of Giant- 
valley's rights under the contract of Playford to him of December 24, 
1909, which assignment was duly acknowledged by Giantvalley Decem- 
ber 29, 1911, and Playford then made to the plaintifï Nelson the con- 
tract or agreement of that date (which is No. 5 of the contracts or 
agreements above mentioned). This contract was made apparently in 
fuU settlement of the controversy between Nelson and Playford, grow- 
ing out of the alleged defects in the cément staves of which the silos 
at the Agricultural Farm and the State Fair Grounds near St. Paul, 
Minn., arose, and it is the contention of Nelson that it was made in 
pursuance of the contract of January 28, 1911, and the real considéra- 
tion therefor was the settlement of the controversies theretofore aris- 
ing between them in regard to the alleged defects in the cernent 
staves or blocks that the American Manufacturing Company had made, 
and which were used in the construction of silos with the assistance 
and under the direction of Playford, and was in lieu of the $500 men- 
tioned in the contract ; that the royalties to be paid were only to be 
paid after the specified number of staves had been made and sold sub- 
séquent to the making of such contract; that the défendant the Cément 
Stave Silo Company under the contract of February 14, 1912, claimed 
the right to such royalties, whatever they may be ; and that until the 
right to them is determined he should not be required to pay them. Be 
this as it may, the acceptance by Nelson of the contract of December 
29th, though it is not signed by him, binds him to pay the considéra- 
tion expressed in that contract, and is a sufficient considération to sup- 
port the same. The payment of the considération is not a condition 
précèdent to the validity of the contract, and his failure alone to pay 
the same does not under the terms of the contract render it void for 
want of considération; and such considération, if not paid or settled 
by the parties, may be recovered by Playford from Nelson. The con- 
tention, therefore, that the contract of December 29th is void for want 
of considération, cannot rightly be sustained. 

The contract of February 14, 1912, is no défense to the plaintiffs' 
action ; nor does it aflford the défendants any grounds for affirmative 
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relief against the plaintiffs, for by its express terms it is made subject 
to the Nelson contract, and the proofs show that Paul and Henderson 
had actual notice of the Nelson claim when their contract of November 
10, 1911, was made. Besides, the Nelson contract of December 29th 
and the reassignment of the Giantvalley contract to Playford of De- 
cember 27th (reconveying the full légal title to the patent to Playford) 
had been recorded in the United States Patent Office January 2, 1912, 
more than a month before the contract of February 14, 1912. 

Of the alleged fraud of Nelson in procuring the contract of Decem- 
ber 29th from Playford, it must suffice to say that we hâve carefully 
considered the testimony bearing upon this question, and reach the con- 
clusion that it is wholly insufficient to support this défense. It need 
not be reviewed or further considered. 

The District Court held the equities to be with the défendants, 
upon what ground is not stated, and dismissed the bill with préjudice, 
at plaintiffs' costs, and added : 

"This decree will not be construed as an adjudication of either tlie validity 
or invalidity of letters patent Ko. 850,048, or of any claim thereof." 

In dismissing the bill the court erred. Its decree is therefore re- 
versed, and the cause remanded to the District Court, with directions 
to render a decree for the plaintiffs with costs, and the usual order for 
an accounting. It is ordered accordingly. 

Reversed. 



McMASTEK et al. v. DAUGHERTT MFG. CO. 

(Circuit Court of Appeals, Tliird Circuit December 30, 1914.) 

No. 1909. 

1. Patents <S='328 — Infeingement— Bareel Jack. 

The grantlng of a preliminary injunction restraining Infringement of 
the Daugherty patent, No. 1,111,219, for a barrel jack, held, on the évi- 
dence, within the discrétion of the trial court. 

2. Patents <S=>294 — Suit fob Infringement — Preliminary Injunction. 

Where it is shown that défendants examined the device of complain- 
anfs patent while the application for the patent was pending, and before 
its issuance commenced making and selling the alleged infringing device, 
which is in no substantiel respect différent from that of the patent, it is 
within the discrétion of the court to grant a preliminary injunction, al- 
though the patent is of récent Issuance and its validity has not been ad- 
judicated. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 473; Dec. Dig. 

<S=3294.] 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the Daugherty Manufacturing Company against 
John McMaster, James McMaster, and the Waverly Oil Works Com- 
pany. Défendants appeal from an order granting a preliminary injunc- 
tion. Affirmed. 

(gssFor otiicr cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexe.- 
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Robert D. Totten, of Pittsburgh, Pa., for appellants. 

James D. Heard, of Pittsburgh, Pa., for appellee. 

Before HUNT, McPHERSON, and WOOLLEY, Circuit Judges. 

HUNT, Circuit Judge. Appeal from a decree made after a hearing 
by the United States District Court for the Western District of Penn- 
sylvania granting a preliminary injunction restraining the appellants 
herein, défendants below, from manufacturing and selling a device 
known as a "barrel jack," alleged to infringe letters patent No. 1,111,- 
219, granted September 22, 1914, to Alexander R. Daugherty, of Kit- 
tanning, Pa. The bill was fîled November 4, 1914. The injunction 
was granted November 9, 1914. 

The allégations of the bill are those such as are usually employed in 
suits for infringement of letters patent. 

[ 1 ] The device is one in which a barrel can be lif ted and supported 
off the ground in a horizontal position so that the contents can be read- 
ily drawn from the barrel, and is so constructed that the barrel is 
slightly tilted, whereby ail the contents can be readily drawn without 
moving the barrel. The object of the invention is to provide a simple, 
cheap, and more effective barrel jack with détails of structure more 
fully set forth in the spécifications but not necessary to be elaborated 
hère. It is enough to state that the device has two cross arms which 
are mortised together about midway their end and secured together by 
plates secured to the cross arms by bolts ; the arms above the connec- 
tion being of such a length and arranged at such an angle that an ordi- 
nary barrel will readily fit between them. Below the connection of the 
cross arms is an elongated arm. This elongated arm has a short portion 
forward of the cross arms of the device and a longer portion in the rear 
of the cross arms. Extending from the end of the longer portion of 
the cross arms and connected thereto is a brace which is bolted to an- 
other brace and extends forwardly, being secured to the forward end 
of the short portion of the elongated arm. The rear longer portion of 
the arm is adapted to support the rear end of the barrel, and the for- 
ward portion, being shorter than the other, allows the barrel to be sup- 
portée! in a slightly tilted position. In opération, the jack is placed 
in a position with the longer portion of the arms upon the ground at the 
base or head of the barrel, and the barrel is tilted to the upper ends of 
the cross arms and thereby supported. The barrel is then raised. the 
lower ends of the cross arms forming the fulcrum points on the ground, 
until the shorter portion of the arm rests upon the ground, when the 
cross arms assume a forwardly inclined position past a vertical line, 
whereby the weight of the barrel, being past a vertical line, is sup- 
ported, and the barrel, being sHghtly tilted forward, is so placed that 
its contents can be drawn without tilting it. As we read the claims 
of the patent of the Daugherty device and the file wrapper in évi- 
dence, the applicant did not claim the broad idea of a barrel jack, 
but limited his claims, so that by means of the device, comprising 
a fork member adapted to receive a barrel, a rearward extending arm 
carried by the fork member, and a forwardly extending foot carried 
by the fork member and adapted to engage the ground for supporting 
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the forked member in a f orward inclined position, a barrel can be rais- 
ed from the ground and kept in a tilted position so that ail of the con- 
tents thereof can be readily drawn out. 

Sale of the Daugherty barrel jack commenced in the early part of 
1914, patent having been applied for January 7, 1914. The sales indi- 
cated acceptance by the public. The testimony heard by the District 
Court shows that James McMaster, one of the appellants, conceived the 
idea of the barrel jack introduced in évidence by appellants as the "Mc- 
Master Barrel Jack" in March, 1914, and that upon March 28, 1914, 
he applied for letters patent for a barrel jack, application being al- 
lowed September 10, 1914; but that final government fee for issuing 
the patent has not yet been paid. One of the McMaster appellants saw 
the Daugherty barrel jack before the device herein alleged to infringe 
was conceived of. A witness testified that the appellant Waverly Oil 
Works, selling agents for the McMaster barrel jack, asked the appel- 
lee for the exclusive right to sell the Daugherty jack, and it is shown 
that, after application for a patent therefor was filed, a Daugherty 
barrel jack was shown to one or both of the McMaster brothers, and 
that one of them said he thought he could build a better jack or could 
improve on the one shown. 

There is no application or drawing or spécification of any kind for 
letters patent introduced in évidence by appellants whereby we can as- 
certain with précision just how the device which appellants claim is 
their invention is constructed. Accompanying the record, however, is 
a device exhibited and treated by the appellants as a model of their 
barrel jack. Examination of it satisfies us that the District Court did 
not err in holding that, in making it, appellants employed a mechanism 
intended to procure a jack which would meet the public demand for the 
barrel jacks put on the market by the Daugherty Company. The Mc- 
Master device appears to be specially designed for raising and sup- 
porting a barrel. It has a forwardly extending arm in combination 
with a member adapted to embrace the barrel. The arm extends down- 
ward, and, if sunk into the ground or rested upon a dépression in the 
floor, will efifect a slightly forward inclination of the barrel upon the 
jack. The argument of the appellants that their jack does not raise 
the barrel to a tilted, but to a horizontal, position, is not persuasive; 
for it is too plain that opportunity to use the McMaster jack in a way 
to efifect a forward inclination of the barrel can be easily availed of. 

[2] It will not be disputed that appellants are right in arguing that 
ordinarily preliminary injunctions will not issue in cases of alleged in- 
f ringement, unless the patent has been adjudicated and held to be valid, 
and the question of infringement is not in doubt. But, with every re- 
spect to this usual practice, it does not conflict with the doctrine that, 
under a state of facts such as is presented hère, the granting or denying 
of a preliminary injunction is a matter within the sound judicial dis- 
crétion of a court of equity, and, where the rights of the parties appear 
to be such that injunctive relief is necessary for the protection of the 
one as against the other, it will be granted, even where acceptance of a 
patented device may hâve been somewhat limited. Wilson v. Con- 
solidated Store Co., 88 Fed. 286, 31 C. C. A. 533; Foster v. Crossin (C. 
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C.) 23 Fed. 400; Chester Forging Co. v. Tindel-Morris Co., 165 Fed. 
899, 91 C. C. A. 577. 

The fact that the device of the appellants is collapsible does not ap- 
pear to be material to the présent considération of the case. Standard 
Typewriter Co. v. Standard F. T. S. Co., 181 Fed. 500, 104 C. C. A. 
248. 

Nor can appellants gain by the point that they and appellees had ap- 
plications for patents pending at the same time without interférence 
having been declared for the reason that, as indicated, the évidence 
shows no substantial différence in mode of opération of the two devices. 

Finding no error in the action of the District Court, the order ap- 
pealed from is aiîirmed. 



STANDARD TRUCK CO. et al. v. PITTSBURGH RTS. CO. et al. 

(Circuit Court of Appeals, Third Circuit. December 28, 1914.) 

No. 1845. 

Patents <S=>328 — Infkingemknt — Car Bbake. 

Tlie l'rice patent, No. 818,639, for a brake sUoe mechanism, construed, 
and held not infrlnged by a brake in vvhicli there is no initial or sus- 
taiiied contact betwecn the brake shoe and the wheel. 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; James S. Young, Judge. 

Suit by the Standard Truck Company and others against the Pitts- 
burgh Raiiways Company and others. Decree for défendants, and 
complainants appeal. Affirmed. 

For opinion below, see Standard Motor Truck Co. v. Pittsburgh 
Rys. Co., 211 Fed. 667. 

Kay & Totten, of Pittsburgh, Pa., for appellants. 
Reed, Smith, Shavv & Beal, of Pittsburgh, Pa., and Jos. L. Levy, 
of New York City, for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 

Judges. 

BUFFINGTON, Circuit Judge. In the court below the plaintifïs, 
the grantee of , and the licensee under, patent No. 818,639, issued April 
24, 1906, to W. G. Price, for a brake, charged the Brill Company, as 
maker, and the Pittsburgh Raiiways Company, as user, with infringe- 
ment thereof. On final hearing that court, in an opinion reported at 
211 Fed. 667, held infringement was not shown. From a decree dis- 
missing the bill, plaintiffs took this appeal. 

After careful considération, we agrée with and adopt that opinion 
as expressive of our view that the decree below should be affirmed. 
Adopting it, therefore, as the opinion of this court, we restrict our- 
selves to briefly stating the conclusions reached by us from a study 
of Price's patent. 

Price's brake, as disclosed by his spécification, shows, first, an initial 
contact of the brake shoes with the car wheel, effected by nuts and 

<g=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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springs ; second, maintenance of such contact by means of an auto- 
matic turnbuckle; and, third, taking claim 48 as illustrative, the first 
recited features of nut and spring are shown in the elen-.vîiis. "a boit 
pivotally Connecting said link with said support, a nut on saicl boit, a 
spring engaged by said nut for producing frictional contact between 
the Hnk and support when the nut is lightened," and the second re- 
cited ïeature, an automatic turnbuckle, is shown in the élément, "means 
for taking up the slack of the brake shoe." That there was initial, 
subséquent, and actual contact of shoe and wheel is shown by the 
spécification : 

"With this and further objects In view the Invention consists ♦ ♦ * of 
brake shoes for said wheels and means for nonnaîly retaining swid shoes in 
contact with tiie said wheels. * * * The nut 25 may be adjusted agalnst 
the spring 2i to any desired degree for producing sufflcient frictional con- 
tact between the link 22 and the bar Zl for retaining the said- Unie in a çiven 
adjusted position. * • * In opération the shoes are retained in contact 
with the wheels, but not with sufficient pressure for materlally retarding 
the movement of such wheels. * * * The prime object of the invention 
is the rétention of the hrake shoes against the tvheels by the provision of 
means for taking up the wear on said shoes and retaining the shoes against 
the wheels after the same hâve been applied by the application of the brake- 
applying means. For a more comprehensive understanding of the invention 
the opération of the structure dlsclosed should be fully underatood and the 
functions of the springs 84 and 30 appreciated. The springs 24 and 30 pro- 
duce such frictional engagement between the parts as to sustain the shoes 
and beams in their given positions for application thereof at least for a 
sufficient period for permltting even a very weak spring 50 to actuate the 
parts of the turnbuckle for spreading the same sufflclently for taking up and 
wear upon the brake shoes thus assurvng the constant application of the shoes 
to the wheels, as each time said shoes are applied for stopping the rotation 
of the wheels the friction occasioned by the springs 2/f and SO will be suffi- 
cient to glve the turnbuckle an opportunity for actuation ; * * * the 
movement of the live lever permltting the turnbuckle to lengthen itself for 
automatically taking up the slack between the shoes and the wheels result- 
ing from wear." 

Turning to the defendant's device, we find a différent type of struc- 
ture. Instead of initially placing the shoe and wheel in contact, de- 
fendants' wheel and shoe are spaced apart. Instead of maintaining 
or continuing, through an automatic turnbuckle, such initial contact, 
the défendants' device does not use any automatic means for taking 
up the slack caused by the wear of the shoe. 

In view of thèse différences, the court below rightly held there was 
no infringement, and its decree is therefore affirmed. 



INTERNATIONAL MOLDING MACH. CO. v. TABOR MFG. CO. 

(Circuit Court of Appeals, Seventh Circuit. October 6, 1914.) 

No. 2076. 

Patents <S=>328 — Validity and Infkingement — Molding Machine. 

The Tabor patent, No. 824,317, for a molding machine, discloses patenta- 
ble invention, and Is valld, the patented machine being new, useful, and 
successful ; also held infrlnged. 

^ssFor other casos Bee same topic & KEY-NXJMBER in ail Key-Numbered Digesta & Indexes 
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Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. 

Suit in equity by the Tabor Manufacturing Company against the In- 
lernational Molding Machine Company. Decree for complainant, and 
défendant appcals. Affirmed. 

Action on patent No. 824.317, on a molding machine, granted to Harriri 
'l'abor, assigner to tlie appellee, June 26, 1906. Decree for appellee, tiudiiii; 
tho patent valid and infringed. Atîirmed. 

Tlie machine in question is a "tnrn-over draw" molding machine, or a turn- 
over pattern lift machine, in whieh the pattern is placed in the "flask" or 
mold box used to hold the molding material, is rammed or tamped, a bottom 
board clamped on to hold the mold in place, the flask then turned over to 
the opposite slde ol the machine, and laid bottom side up on a receiving sup- 
port, unclamped, and the pattern drawn vertlcally upward eut of the mold. 
Claim 6 is sued on, as follows: "In a molding machine, the combinatiou of 
a movable frame, means for elevating it, a carrier marginally hinged to sald 
frame, and stops for holding the carrier at rlght angles to the direction of 
motion of the frame, snbstantially as descrlbed." 

ïabor was not the first to provide a machine in whlch the pattern carrier 
Is plvotally mounted to permit it to he rotated to Inverted position, nor to 
provide for straight-llne draw, nor to provide for straight-llne dravr by 
lifting the pattern out of the mold ; nor was he the first to provide a 
marginally hinged carrier machine involving séparation of the mold and 
pattern by straight-llne draw ; and while Tabor dld produce a machine whlch 
is différent from the machines of the prior art, the contention of the appel- 
lant is that the production of thls machine dld not Involve Invention, in vlew 
of the prior art, but was merely the resuit of the exercise of mechanlcal skili 
In the sélection of parts of prior machines, and the rearrangement of élé- 
ments old in thls particular art, and Involved merely the reversai of tho 
opération of prior machines wlthout produclng a new resuit. ïhe patented 
machine has been quite successful, 1,700 having been sold slnce 1905 for about 
$350,000. Appellant had been maklng a "drop-mold" machine, in whlch thf 
mold was withdrawn downwardly from the pattern ; but in 1912 adopted the 
patent construction. Thls Is the Infrlngenient complained of. 

Wm. B. Davies, of Chicago, 111., for appellant. 
Francis T. Chambers, of Philadelphia, Pa., for appellee. 

Before BAKER and SEAMAN, Circuit Judges, and SANBORN, 
District Judge. 

SANBORN, District Judge (after stating the facts as above). There 
can be little doubt of tlie novelty and utility of the patented machine 
hère in question. It is unlike anything in the prior art, and it possess- 
es utility in a marked degree, besides having had a considérable suc- 
cess. To put it in another way, the patented device is new, it is useful 
and successful, and appellant has adopted it, although the prior art was 
open to it, and it had previously made another kind of machine, of the 
marginally hinged drop-mold t)'pe. There is an improved resuit, be- 
cause it is better to lift a light pattern from the mold than to lower a 
heavy mold away from the pattern, and it is better to lift the pattern 
straight out of the mold than to do so with a turning movement, as in 
the earher trunnion machines. 

The earlier machines are of three kinds. There were trunnion ma- 
chines where the mold plate was supported by centrally located trun- 
nions on which it could turn over. Thèse are not as convenient as the 
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Tabor machines, because the pivoted plates necessarily limit the size 
of the mold. In other machines the pattern was withdrawn, not in a 
straight Une, but in the arc of a circle. In others, the mpld dropped 
away f rom the patterns. Tabor improved on ail of thèse by producing 
a machine which may use any size of mold, together with the vertical 
lift. There are also other points of improvement in respect to main- 
taining the center of gravity and compensating lost motion. It is, how- 
ever, enough to say that Tabor produced something new, with an im- 
proved resuit, and that appellant bas taken it. The device is exceed- 
ingly simple, practical, and reliable. A witness testified that one of the 
machines had been used six years at a total expense for repairs of 35 
cents. Even if there were doubt on the question of invention, appel- 
lant's action would be enough to turn the scale. While praising the 
prior art, it prefers to use complainant's machine. 

The decree finding the patent valid and infringed is afRrmed. 



AMERICAN FRUIT MAOHINERY 00. v. ROBINSON. 

(Circuit Court of Appeals, Third Circuit. December 28, 1914.) 

No. 1866. 

Patents <S=>.S2S — Invention — Vesetable Paeing Machine. 

The Robinson patent, No. 942,932, for a vegetable paring macliine, in 
View of the prior art, Is void for lack of Invention. 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Suit in equity by Henry Robinson against the American Fruit Ma- 
chinery Company. Decree for complainant, and défendant appeals. 
Reversed. 

For opinion below, see Robinson v. American Fruit Machinery Co., 
216 Fed. 179. 

E. H. Hunter, of Philadelphia, Pa., for appellant. 

H. S. Mackaye, of New York City, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below the plaintiff, 
Henry Robinson, charged the American Fruit Machinery Company 
with infringing patent No. 942,932, granted to him December 14, 1909, 
for a vegetable paring machine. That court, in an opinion reported at 
216 Fed. 179, held the patent valid and infringed. From a decree in 
accord therewith défendant appealed. 

Prior to the patent in suit potato paring machines of high excellence 
had been patented by complainant and others. Some such machines 
were before this court in American Co. v. Robinson Co., 191 Fed. 723, 
112 C. C. A. 313. Their construction and gênerai mode of opération 
are there described. By référence to such opinion it will be seen that 
the part which peeled the potatoes mechanically was a revolving bottom 

©ssFor other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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disk of peculiar formation, monnted on a rotating shaft rîsîng through 
liie bottom of a container. The peculiar form and function of the disk 
is not hère involved, bas nothirig to do with the device of the patent 
in suit, and therefore need not be hère described. The action of a par- 
ing machine generally is thus described in Robinson's spécification : 

"The vegetables beijig charged into the container and onto the rotating 
l>ottom, and the latter set ia rotation, the vegetables are glven a violent 
motion, tossing against the side walls of the container and dropping down 
onto the bottom, until by a constant and rapid succession of small abraising 
action the peel is removed." 

As this rapid rotary motion was kept up, and additional potatoes 
were thrown continuously against the sides of the container, the pota- 
toes rose against the sides of such vessel until they fell away from its 
wall, dropped down on the revolving bottom, and were again forced 
by its révolution against the container wall. In this state of the art, 
vvhich, it will be observed, effectively and mechanically peeled potatoes 
and other vegetables, Rot)inson conceived the idea of fastening a lug 
or wing to the side of the container wall to force the potatoes to fall 
back on the revolving bottom sooner than they would otherwise do. 

Stripped of the elaborate verbiage so often resorted to in patent spéc- 
ifications to impart inventive character to a simple device, we may 
say the alleged inventive act consisted in fastening a scoop-shaped lug 
to the side of the container to scoop or force the potatoes inward. 
When it is borne in mind that efl^ective potato paring machines already 
existed, that this lug had no part in the mechanical peeling of the pota- 
to, that it was a mère means of speeding the work of the machine, and 
differed in no functional respect from inserting one's hands and pushing 
over the potatoes, it will be apparent that to confer on such a device 
the reward of a 17-year monopoly is a misapplication of the patent 
System. 

So vievving this palpable mechanical expédient, we are of opinion the 
claim in question is invalid, and the case should be remanded, with 
instructions to dismiss the bill. 



H. K. PORTEE CO. t. BALDWIN LOCOMOTIVE WORKS et al. 

(District Court, E. D. Pennsylvania. December 31, 1914.) 

No. 751. 

Patents <S=>328 — Invention — Method of Opekating Compkessed Aib En- 

GINES. 

The Hodges patent. No. 953,334, for a method of operating compound 
compressed air eugines, which consists In conducting the worklng air on 
its passage from the liigh pressure to the low pressure cyllnder through 
an intermédiare chamber, through the walls of which it absorbs beat 
from the atmosphère, is void for lack of invention, in view of the prior 
art, and especially in view of the fact that claims made by the patentée, 
in a prior application for a patent, for an apparatus which operated in 
accordanee with the same method, were rejected for want of invention 
by the Patent Office, which was sustained by the court on appeal. 

SzsFoT other cases see same tople & KEY-NUMBBR In ail Key-Numbered Digests & Indej.eK 
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In Equity. Suit by the H. K. Porter Company against the Baldwin 
Locomotive Works and the Four States Coal & Coke Company. On 
final hearing. Decree for défendants. 

James I. Kay and Robert D. Totten, both of Pittsburgh, Pa., and 
Francis T. Charnbers, of Philadelphia, Pa., for plaintiff. 

William A. Redding and William B. Greeley, both of New York City, 
for défendants. 

THOMPSON, District Judge. The complainant's patent, No. 953,- 
334, for which application was filed June 11, 1909, and patent allowed 
March 29, 1910, is for a method of operating compound compressed 
air engines. The complainant relies on claims 1 and 4, which are as 
f ollows : 

"1. The method of operating compressed air engines, consisting in carrying 
the air at high pressure through and expanding it in one cylinder and thereby 
reduclug it below lowest atmospheric température, reheating the exhaust air 
from said cylinder wheu confined by estended exposure to air heating at 
atmospheric température and thereby increasing the volume thereof and its 
capaclty to générale power, and carrying the reheated air througU a low 
pressure cylinder." 

"4. The method of operating compressed air engines, consisting in carrjing 
the air at high pressure through and expanding it in one cylinder and there- 
by reducing it below lowest atmospheric température and reheating the ex- 
haust air when coniined by extended exposure thereof to air at atmospheric 
température and thereby Increasing it to the necessary volume to generate 
substantially llke power within another cylinder of greater cubical contents 
and carrying such reheated air through sucU low pressure cylinder." 

The distinction between the two claims is that the object of the 
method under claim 1 is to increase generally the volume of air ex- 
hausted from the high pressure cylinder in its discharge to the low 
pressure cylinder, and its capacity to generate power, while the fourth 
claim is more spécifie, in that it states as the object the increasing of 
the compressed air in its discharge from the high pressure cylinder 
to the low pressure cylinder to the necessary volume to generate power 
within the low pressure cylinder equal to that in the high pressure 
cylinder. 

The difficulties in compressed air engines, which the patentée at- 
tempted to overcome, are caused by the fall in température of the com- 
pressed air in the high pressure cylinder in expanding, thereby freezing 
any moisture présent, forming snow and frost upon the valves, and 
f reezmg the lubricants of the engine, so as to interfère with its opéra- 
tion. It was found that there was a limit of low température which 
prohibited the expansion of the working air to an extent beyond that 
which would produce such a degree of low température. Thèse dif- 
ficulties prevented the obtaining of power from the working air to its 
full capacity for expansion. It had been well known in the art that in 
a compound compressed air engine the heating of the exhaust com- 
pressed air while passing from the high pressure cylinder to the low 
pressure cylinder would overcome the difficulties due to freezing and 
solidification or thickening of the lubricant, and would increase the ex- 
pansive power of the exhaust air which remained under a consider- 
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able degree of compression while confined in passing from the one 
cylinder to the other. 

While this was the state of the prier art, Hodges, the patentée, fiied 
October 10, 1904, his application for a patent for an interheater for 
compound compressed air engines, upon which patent No. 863,560 
was issued October 15, 1907. The application contained the foliowing 
claims, which were rejected by the examiner: 

"1. An interheater for a compound compressed air eugine, which cousists 
of a réceptacle receivins air from the high pressure cylinder and deliveriii;; 
air to the law pressure cylinder and provided with an extended surface 
adapted to absorb beat from the atmosphère at normal température and 
impart heat so absorbed to the compressed air in its flow to the low pres- 
sure cylinder, substantially as described. 

"2. An interheater for a compound compressed air locomotive engine, which 
consists of a réceptacle receiving air from the high pressure cylinder and 
delivering air to the low pressure cylinder, the said réceptacle provided with 
an extended heating surface and arrangea to receive a flow of atmospheric 
air at normal température over said surface, substantially as described. 

"3. An interheater for a compound compressed air locomotive engine, which 
consists of a réceptacle receiving air from the high pressure cylinder and 
delivering air to the low pressure cylinder, together with means operative on 
the opération of said locomotive engine for causing a flow of atmospheric air 
at normal température over said heating surface, substantially as described. 

"4. An interheater for a compound compressed air engine, which consists 
of a réceptacle receiving air from the high pressure cylinder and delivering 
air to the low pressure cylinder, and provided with an extended heating sur- 
face, together with means for causing a flow of atmospheric air at normal 
température over the said surface of said réceptacle, substantially as de- 
scribed. 

"5. An interheater for a compound compressed air engine, which consists 
of a réceptacle for the air In its passage from the high pressure cylinder to 
the low pressure cylinder, provided with an inlet at its lowest end and an 
outlet at its upper end, and haviug an extended surface exposed to the heat- 
ing influence of atmospheric air at normal température, substantially as 
described." 

A comparison of the claims of the two patents in the light of the 
spécifications makes it apparent that the only substantial matter in 
which they difïer is that the rejected claims of the prior patent were 
for an interheater for using atmospheric air at normal température for 
imparting heat to the working air, while those of the patent in suit are 
for a method of operating compressed air engines in which the only 
claim of novelty is in the method of using the heat of the atmospheric 
air at normal température in the interheater for imparting heat to the 
working air. 

In determining the bearing of the five rejected claims of the appli- 
cation for the prior patent upon the patent in suit, the action of the 
tribunals considering the claims which resulted in their final rejection 
will be considered. It appears by the file wrapper that the primary ex- 
aminer in charge rejected the claims in view of the Reynolds & Haupt 
patent No. 222,950, of December 23, 1879, for an improvement in 
pneumatic motors. The claim in the Reynolds' patent is for : 

"The combination, with a compound engine for the use of compressed air as 
a motive power, of a heater, arranged between the high and low pressure 
cyllnders of sueh engine, aud containing heated water or other liquid, through 
or In direct contact with which the air passes on its way from the high 
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pressure to the low pressure cylinder, substantially as and for the piuiio^e 
herein described." 

Upon a request for reconsideration the daims were again rejected 
by the priniary examiner upon an additional référence to Nutty patent, 
No. 745,373, of December 1, 1903, for utihzation of compressed air. 
This patent shows high and low pressure air engines connected by 
pipes. Nutty heated the working air by means of hot water contained 
in réservoirs; the air being brought in contact with the hot water and 
maintained in its heated condition by means of a heater supported upon 
the engine. The examiner cited as examples of the prior use of atmos- 
pheric air for heating the British patent to Geisenburger, No. 3056 of 
1871, for air and gas engines, Calorie; the patents to Palmer, No. 
344,006, of June 22, 1886, and to Dickerson, No. 655,148 of July 31, 
1900, both of which were for réfrigération. Upon appeal to the board 
of examiners in chief , the assistant examiner in charge stated, referring 
to the patents to Nutty, Reynolds, Geisenburger, Palmer, and Dicker- 
son: 

"The claims differ from Reynolds only in the substance used for cooling the 
air as it passes through the interheater on its way from one power cylinder 
to the other. The use of atmospheric air as a heating material is common 
as shown by Geisenburger, Palmer, or Dickerson, and by substituting air for 
the heating material used by Reynolds, a structure the same as applicant's 
is obtained. ' This combination is substantially shown by Nutty. In Nutty 
the pipes p and q Connecting the high and low pressure cylinders are ex- 
posed to atmospheric air which will tend to bring the air in the pipes to the 
température of the atmosphère, or there will be an interchange of heat." 

The examiners in chief affirmed the décision of the primary examiner 
upon the following grounds : 

"The examiner staies that the thing claimed dlffers from the heater shown 
in the Reynolds & Haupt patent 'only in the substance used for cooling the 
air as it passes tlirough the interheater on its way from one power cylinder 
to the other,' and that 'the use of atmospheric air as a heating material is 
common, as is shown by Geisenburger, Palmer or Dickerson.' The examiner's 
conclusion is that it would require no invention to make this substitution and 
we agrée with him." 

Thereupon an appeal was taken to the Commissioner, who agreed 
with the conclusions of the examiners in chief for the reasons stated 
by them and affirmed their décision. The cause thereupon came be- 
fore the Court of Appeals for the District of Columbia on an appeal 
from the Commissioner of Patents, and for its bearing upon the ques- 
tions at issue, I cite from the opinion of Mr. Justice Robb of that court : 

"A compound compressed air engine is an engine in which the compressed 
air is first used in a high pressure cylinder ; that is, in a cylinder of relativel.v 
small diameter, and, after drlving the piston connected therewith, instead 
of being permitted to escape is conveyed to a low pressure cylinder, that is, 
to a cylinder of larger diameter where it still has suflicient expansive force 
to drive another piston. This opération may be again repeated in a third 
cylinder, or the air be permitted to escape to the atmosphère. When the 
compressed air enters the first cylinder, it necessarily partially expands and 
in expandlng becomes much colder, and by becoming colder its expansive 
power is, of course, correspondingly lessened or diminished. It Is manifest, 
therefore, that any arrangement or deviee that will operate to warm or heat 
the air after It leaves one cylinder and before it enters the next will greatly 
increase its eflHclency in the second cylinder. Inasmuch as such compressed 
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air, after being partially expaiidod in the flrst eylinder, Is frequently colder 
than atmospheric température, appellant has arranged wliat he calls an 'inter- 
iieater,' which in fact is a plurality ot longitudiually extending tubes within 
aud along which the compressed air fiows froiii oiie cyliuder to auollier, ami 
over which a current of atmospheric air passes. T!ie atmospheric air, beJu,u' 
warmer than the compressed air within the tuljes. iiiiiiarts or gives up soiiio 
of its warmth to the compressed air witliin, aiid to that exteut increases the 
efficieney oî the compressed air. It is simply a revei-sal of the oid idea ot 
warming atmospheric air by a plurality of tubes called radiators, through 
which steam or hot water passes. In one case the atmospheric air absorbs 
heat frora the substance witliin the tubes, and in the other case it imparts 
beat to the tubes and the substance therein. 

"The following références are cited by the Conunissioner as the basis for 
the rejectlon of the above claim: British patent, ^'o. 3056 of 1871, Geisen- 
burger; No. 222,950, December 23, 1879, Reynolds & Haupt; No. 344,006, 
June 22, 1886, Palnier ; No. 655.148, July 31, 1900, Dickerson ; No. 745,373, 
December 1, 4903, Nutty. 

"Reynolds & Haupt in their spécification sa y 'we employ an engine of the 
compound type and though we may or may not heat the air before its intro- 
duction to the engine ive alivays heat it aftcr its exhaust from the high 
pressure eylinder and hcfore its induction to the loto pressure eylinder; and 
to this end our invention consists in the combinatiou, witli a couiî'ound en- 
gine for the lise of compressed air for motive power. of a heater placed 
between its high and low pressure cylinders and coutalning heated water or 
other iiquid, through or in contact with which the air passes between its 
eduction from the one eylinder and its induction into the other.' It will 
be observed that this patent, like the claim in issue, bas référence to an in- 
terheater for a compound compressed air eugine, the only real différence 
l)eing that Hodges uses atmospheric air instead of a Iiquid substance to 
impart beat to the eouijjressed air within the luterheater. Inasmuch as it is 
obvions that, under certain conditions, an interlieater dépendent wholly upon 
atmospheric air for its succcssful opération possesses advantages over one 
requiriug some Iiquid substance, Hodges will be entitled to a patent if it eau 
te successfuily demoustrated that he is the originator of the idea embodied 
in this différence betV)-een the tvs-o deviceSiCJn the other hand, if he is not 
the originator of the idea of using atmosùBeric air to impart heat to air 
within some réceptacle for the purpose and with the effect of increasing 
its expansive force, then obviously he onght not to be given a monopoly on 
ail such devices. We pass, therefore, to the other références to détermine 
yiis question. 

"The Dickerson patent, as described by him, 'consists in the combination, 
with a receiver for containing the iiquid air, of an air motor connected there- 
with through suitable iutermediate expansion coils or chambers, and a blower 
or fan which is driven by the motor and which is arranged to produce a 
current of air nver the expansion coll. se as to impart to the latter sufflcient 
heat to efPect the expansion of the air therein and to be delivered at a re- 
duced température into the room or other space which is to be cooled and 
ventilated. • * * The expansion coils are located In the conduit, through 
which air is forced by the blower, so that by the absorption of heat from the 
latter the air in said coils Is raisod in température and expanded. ïhis 
expanded air on reaching the réservoir is still further expanded by the ab- 
sorption of heat from the incoming air and exerts a sufflciently high pressure 
to run the motor.' Without describing this patent further, we refer to the 
statemeut in the brief of counsel for appellant in référence thereto: 'Although 
Dickei'son hère shows that one body of air may impart heat to another body 
aowing in a coil, and by thus imparting heat may increase the expansive Pow- 
er of the iuclosed body of air, it teaches nothing more which is pertinent to 
the invention under considération.' 

"Appellant concèdes he did not invent the Interheater. He fotmd that in 
the Reynolds & Haupt patent. His claim is for a device susceptible of using 
atmospheric air, instead of a Iiquid substance, to heat and expand air therein, 
and in the Dickerson patent we find such a device for such a purpose. We 
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thinls appellant concèdes this In the statement taken from his brief. In 
Smith V. Nichols, 21 Wall. 112, 22 L. Ed. .506, it is said: 'A mère carrying 
forward or new or more extcnded application of the original thouglit. a 
change only in forni, proportions, or degree, the substitution of équivalents, 
doing substantially the same thing in the same way by substantially the same 
means with better rcsults, Is not such Invention as wlU sustain a patent.' 
"The use of atmospheric air as a heatlng médium Is also shown in the 
Geisenburger patent, and also In the Palnier patent. In the Geisenburger 
patent the carbonlc acid gas in liquid form passes to the expansion cylinder 
through a coil or heater 'inclosed in a tank or vessel flUed with water or air, 
or any body capable of having the same température as the circumambient 
air.' A careful examinatlon of thèse cited patents and the drawings and 
spécifications filed therewith convinces us that the Commissioner of Patents 
vras right in disallovving ail thèse clalms, and we therefore affirm his déci- 
sion, and direct the clerk to certify the proceedings in this court to him as the 
law provides." 

The application for the patent in suit was filed June 11, 1909. The 
claims were originally rejected, the examiner citing Rix patent, No. 
605,187, June 7, 1898, for air and gas pumps, in view of Worthington, 
No. 917,232, April 6, 1900, and Bushnell, No. 137,889, April 15, 1873, 
air and gas pumps, air moto'rs; but subsequently, December 20, 1909, 
they were held allowable by the examiner and the patent issued March 
29, 1910. 

The Rix patent related to a pneumatic pump operated by a com- 
pound compressed air engine having a high pressure cylinder and a 
low pressure cylinder. The interheating of the air between the high 
pressure and low pressure cylinders was accomplished by causing 
the water on its way to the pump to pass over an interheating cas- 
ing containing pipes leading the exhaust compressed air from the high 
pressure cylinder to the low pressure cylinder. 

Subséquent to the favorable décision of the examiner, the applica- 
tion was amended by inserting a référence to the prior Hodges patent, 
No. 868,560. 

It is contended by the défendants that the supposed invention cov- 
ered by the claims for the method of the patent in suit is coexten- 
sive with the claims for the apparatus Nos. 1 to 5, which were in- 
cluded in the original application for the prior patent and were re- 
jected and canceled; that the patent in suit for the method was there- 
fore improperly granted ; and that the alleged method is nothing more 
than the necessary mode of opération or function of the apparatus 
for which Hodges had previously obtained letters patent. 

It is urged by the défendants that, if the examiner had been aware 
of the références cited in the rejection of the previous application 
showing that heating for expanding compressed air and atmospheric 
air as a means of interheating were known in the prior art, he would 
hâve rejected the claims of the second application on the ground that 
no invention was involved in substituting atmospheric air heating for 
the interheating means used in connection with compound compressed 
air engines as disclosed in the Rix and the Reynolds and Haupt 
patents, and that if the examiner had known of the décision of the 
Court of Appeals of the District of Columbia, sustaining the action 
of the Patent Office in rejecting claims 1 to 5 of the prior patent, he 
would hâve been bound by force of this superior authority to reject 
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the claims presented in the later application, as being of practically 
equal scope with those rejected in the prior application. 

The défendants further refer to two patents alleged to be antici- 
pations of complainant's method of operating a compound compress- 
ed air engine, namely, Hill, No. 244,601, July 19, 1881 ; and Smith, 
No. 596,386, December 28, 1897. Both of thèse patents relate to re- 
frigerating apparatus, but it is claimed by the défendants that the 
apparatus disclosed include compound compressed air engines op- 
erated according to the method claimed by Hodges. 

It is contended by the complainant that the Hill and Smith patents 
are not anticipations, because they relate to a différent art, namely, 
that of réfrigération, while the patent in suit relates to the produc- 
tion of power. In both of thèse patents the primary object is the 
maintaining of an even température in the chill room of a refrig- 
erating plant by a continuing circulation of air of low température 
obtained by expansion of compressed air in a compound compressed 
air engine. 

The Hill patent discloses an arrangement which is thus defined in 
the spécifications : 

"The object of this arrangement of the apparatus is to draw out the 
warmest air of the chill room, and by bringin.ç it in close contact with the 
expanding engines and their interheater to extract ail possible beat froai 
it and use it for doing work la drivLng the compressors." 

In the Smith patent, the spécification states: 

"The invention ts based upon the fact that atmospheric air, when coni- 
pres^sed and then cooled, will, upon such air being made to perform mechani- 
cal work during its expansion, bave its température lowered, and wlU con- 
seiiuently lower the température of bodies in contact with it, owing to the 
absorption by such expanded air of beat from bodies in its particular locali- 
ty." 

And again in the spécification : 

"During the expansion in the cylinder M the air does work in assisting to 
eompress the air in cylinders Q and 0, and during this practically adiabatic 
expansion the working air becouies cooled to a température depending ou 
the initial pressure and température, and the amount of expansion is so 
regulated that the air is cooled to a température a llttle lower than that of 
the refrigerating room, say to a température of 36 degrees centigrade or 23S 
degrees absolute. * * * The air is drawn off through the pipe P to tlie 
second expanding cylinder Q, where it is again allowed to expand till its 
pressure falls to about 40 pounds per square incli absolute and work in as- 
sisting to drive the compressors O and Q, the expansion beiug regulated by 
means of any approved expansion valve and the température of the air 
falliug to 238 degrees absolute. The expanded air then exhausts from the 
cylinder Q through pipe K at a lower température than that of the cooling 
chamber, namely, 238 degrees absolute, into the surface condenser S. By 
the circulation of air by blowers Ti» TJ* throngh and from the tubes in the 
surface condenser the température of the air is again raised during its pas- 
sage from the pipe B through the condenser to the pipe T to the température 
252 degrees absolute. The air, having completed the cycle, is reduced to Its 
initial pressure and température and is consequently ready to go through the 
same process again. It must be distinctly understood that the pressures and 
températures given above are subject to altération according to circum- 
stauces, the efficiency of the plant becoming greater as the range of tem- 
pérature is reduced." 
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It is apparent that both the Hill patent and the Smith patent disclose 
a compound compressed air engine, the use of an air interheater be- 
tween the cylinders, increasing the volume of the exhaust air from 
the high pressure cylinder and its capacity to generate power, and the 
carrying of the reheated air into the low pressure cylinder of the com- 
pound engine. 

Notwithstanding the fact that the primary object of the Smith and 
Hill patents is to cool the air in the chill room by means of the expan- 
sion of the compressed air, while the object of the patent in suit is to 
produce power by the transfer of the heat of the surrounding air to 
the compressed air, 1 tail to see any essential and tundamental différ- 
ence between the interheating methods employed by Hill and Smith 
and that employed by Hodges. In either case the température of the 
compressed air after expansion is raised and that of the surround- 
ing air lowered, but in effect it is a mère exchange between the l'icat 
in the surrounding air and the air coniined within the pipes of the 
interheater. Moreover, in the Smith and Hill patents there is the 
stated object of obtaining additional work from the compressed air 
by raising its température. While the amount of power produced in 
the Smith and Hill apparatus would perhaps be negligible as an ef- 
fective sole means of producing power, yet this is a différence merely 
of degree and not of principle. 

The contention of the complainant that, in the patents for refrig- 
erating apparatus, its invention is not anticipated because they are ap- 
plicable to another art than that of producing power, is not sustained 
upon an examination of those patents because the production of pow- 
er is an essential object in the Smith and Hill patents as a function 
employed in the apparatus in accomplishing the effect of réfrigération. 
The complainant relies upon the well-established principle that a pat- 
ent for an apparatus in which a new method is employed does not 
preclude the patentée from later obtaining a method patent for the 
process. The claims in the prior patent, however, were rejected be- 
cause the method was not new, that is, because air as a means of in- 
terheating was not new, and that is what is shown by the pnor pat- 
ents cited by the défendants. The use of air as a means of interheat- 
ing is the essence of the method of the patent in suit and is the func- 
tion or mode of opération of his prior patent. 

While the patentée has no doubt overcome many difficulties in the 
practical working of compound compressed air engines, what he did is 
tersely described by Judge Robb in his opinion cited above as — 

"simply a reversai of the old idea of warming atmospheric air by a plurality 
of tubes, called radiators, through which steam or hot water passes. In one 
case the atmospheric air absorbs heat from the substance within the tubes, 
and in ti>e other case it imparts heat to the tubes and the substance therein." 

Ever)'thing claimed as novelty disclosed by claims 1 and 4 of the 
patent in suit is covered by claims 1 to 5, inclusive, in the application 
under the earlier patent. While the action of the Patent Office in 
granting a patent is prima facie évidence of its validity, it is appar- 
ent from the record in this case that the examiner did not hâve under 
considerah'on prior patents which show anticipation, nor did he hâve 



234 219 FEDERAL REPORTER 

the rejection of the prior claims before him. As the prior daims 
were rejected because the use of air as a means of heating was not 
new, the prima facie efifect of the issuing of the patent in suit loses 
its force. If the Hill and Smith patents and the références cited by 
Judge Robb in sustaining the rejection of claims 1 to 5 of the ear- 
lier patent had been before tlie examiner in considering the 
patent in suit, no doubt the resuit would not hâve been the issue of the 
présent letters patent. 

It is concluded that no patentable invention is disclosed in the 
method of operating compound compressed air engines by the use of 
atmospheric air as an interheating means in view of the prior art ; that 
the method described in claims 1 and 4 is nothing more than the necessa- 
ry mode of opération of the apparatus for which the patentée, Hodges, 
had previously obtained letters patent No. 868,560; that thèse claims 
are coextensive with the claims 1 to 5 for the apparatus which were 
rejected upon the application for the prior patent on the apparatus ; 
and that the patent in suit for the method of opération was improperlv 
granted, and is invalid. 

A decree may be entered dismissing the bill. 



FARMEES' HANDY WAGON CO. v. BEAVER SILO & BOX AIFG. 00. 

(District Court, E. D. Wisconsin. October 16, 1914.) 

Patents (g=»328 — Validity — Improvement in Silos. 

The McClure patent, No. 814,007, for an improvement in silos, which 
relates to a door frame for a continuons silo openlng, held void, on the 
ground that the construction shown discloses no inventive différence from, 
but is substantially identlcal with, the structure of the Crosby patent, 
No. 792,069, which was pending in the Patent Office at the same time on 
an earlier application, and was first issued. 

In Equity. Suit by the Farmers' Handy Wagon Company against 
the Beaver Silo & Box Manufacturing Company. On final hearing. 
Decree for défendant. 

Wallace R. Lane and George Mankle, both of Chicago, 111., for com- 
plainant. 

John E. Stryker, of St. Paul, Minn. (George B. Swan, of Beaver 
Dam, Wis., on the brief), for défendant. 

'■ GEIGER, District Judge. The suit is brought to restrain unfair com- 
pétition, and infringement of letters patent No. 814,067, granted March 
6, 1906, to McClure, for an "improvement in silos." If the patent is 
valid, it has been infringed by défendant. 

The court recently (Ryder et al. v. Beaver Silo Mfg. Co., 219 Fed. 
242), considered and sustained the Harder patent, No. 627,732, granted 
June 27, 1899. The présent suit — the complainant herein being not 
only owner of the McClure, but also licensee under the Harder, pat- 
ents—discloses considérable development in silo construction in the 
seven years intervening the date of the two patents. In the Harder 
suit, nnich stress was laid upon the impetus given by that invention 

cg^For otlier ciises soe same topic & KEY-NUMBER in ail Key-Numborcd Digelts & ludeiov 
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to "factory" silo building — its solution of the problem of economical 
and easy construction of silos which successfully withstand the strains 
of wind and weather to which such structures are subject — -ail in sup- 
port of the claim that the patentée had, in his discovery of the re-in- 
forced continuous door opening, exercised the inventive faculty. The 
patent was sustained, as was also the contention that its claims should 
receive a libéral interprétation. 

The présent complainant urges, in support of the McClure patent, 
many of the considérations pressed in the Harder suit; and while the 
latter patent was accorded a libéral interprétation in successive tests 
in litigation (Ryder v. Schlicter [C. C] 121 Fed. 198; Id., 126 Fed. 
487, 61 C. C. A. 469; Ryder v. Townsend [C. C] 188 Fed. 792; Ryder 
V. Lacey [D. C] 200 Fed. 966), there is nevertheless good ground for 
the conviction that the inventor had net entered a large field. 

The claims of the McClure patent are : 

1. A frame for silo openings, comprlslng in combination a pair of iipright 
liars of L-section, eacli bar being arranged with ODe of Its members flusli with 
Ibe face of tlie adjacent silo slaves; a plurallty of transverse bars spauning 
the silo opening and rigidly secnred to said uprigbt bars, tlie ends of said 
transverse bars projectlng beyond said upright bars, together witli hoops 
cucircling the silo and overlying tbe ends of said bars to hold them in contact 
with the silo staves, substantially as descrlbed. 

2. The combination, with the staves of a silo, of a metallic door frame 
therefor relative to which frame the staves are erected, said frame com- 
prising a pair of continuous angle irons, one flange of each of which abuts 
the end staves of the silo, the remaining flange of which projects over the 
opening in the silo, to form seats or guides for the doors, and braces extending 
between tbe angle irons and superposed upon the enter faces thereof, the 
ends of the braces overlying the end staves of the silo and separate means for 
securing the braces to the outer faces of the angle Irons and to the end staves. 

3. In a silo provided with a continuous opening, the combination of a door 
frame comprlslng a pair of vertical angle irons lining the walls of the open- 
ing from end to end, one flange of each of the angle irons abutting the wall 
and the remaining flange overlapping the opening to form seats for the doors, 
braces Connecting the angle irons, and braces applied to the outer faces of 
the angle irons and overlapping that portion of the silo adjacent the frame, 
and separate means for securing the braces to the angle irons and to the 
silo respectively. 

The invention is stated to be "an improvement in silos," and relates 
more particularly to an independent rigid door frame construction for 
the vertical opening of the silo, and its objects, "to produce for silo 
doors a frame that can be quickly and readily assembled without the 
aid of skilled labor, that will serve as a gauge or guide for setting up the 
silo, and will form a secure support for the silo doors and provide a 
support for the silo hoops." 

Upon the trial the case narrowed down to a considération of the 
patent in suit in the light of patents to Crosby and to Haag, copending 
in the Patent Office prior to the date of the former's issue. The dates 
of application and issue respectively are: 

Patentée. Application. Issue. 

MnClure 814,067 April 27, 1904 March 6, 1906. 

Crosby 792,969 April 13. 1904. .Tune 20, 1905. 

Hitag S02,.31)l February 8, 1904. October 24, 1905. 
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It is conceded that, in view of the dates, the Crosby and Haag in- 
ventions — if such they be — were not in the prior art to be claimed as 
anticipatory of McClure ; but, under the answer hère the status of Mc- 
Clure as the first and original inventer is challenged, and thereunder 
it is urged that the McCIure invention is substantially identical (within 
the rules for testing identity) with the Crosby invention, and this néces- 
sitâtes some considération, as well, of the Haag invention. 

Now, vi^ithout setting forth the claims of the Crosby patent, it will 
suffice to say that each of thèse structures is an iron frame for the ''con- 
tinuons opening" of a silo. While complainant urges that McClure's 
particular improvement consists of an "independent rigid door frame," 
the feature of "independence" is certainly not novel. Indeed, that 
feature was, in substance, claimed in behalf of Harder — that is to say, 
in support of the latter's claim of novelty and invention. It was strong- 
ly urged that his structure was a great step in the art of silo building, 
because it provided an intégral opening having continuity from top to 
bottom of the silo, with the requisite strength to resist the strains pecu- 
liar to a circular silo. It initiated, and made possible, so it was claimed, 
the présent era of the "factory silo." 

Assuming that McClure made advances over the Harder and other 
silo structures disclosed in patents issued in the intérim, which are to be 
accredited as inventions, the facts hère show that copending with his 
appHcation was that of Crosby, whose structure diiïers in two partic- 
ulars only: (1) The former uses for his uprights, which constitute the 
sides of the door frames, L-shaped or ordinary angle bars, the latter 
a Z-bar. (2) The cross-bars of the former extend beyond the upright 
angle bars to the adjacent silo stave, to which they are fastened by boit 
or screw — this being claimed as an élément in the combination structure ; 
whereas, Crosby extends his cross-bars to his upright Z-bars, to whose 
inwardly projecting fjange they are fastened by rabbeting and bolting. 
It may be noted that the feature of extending the cross-bars to the ad- 
jacent staves is found in the copending Haag patent; and while it 
may not be permissible to make a comparison of the McClure with the 
combined Crosby and Haag structures, the question is whether the 
structural différences are such as disclose radically différent inventive 
acts, or merely the carrying out of the same purpose through a sélection 
of différent mechanical expédients. Certainly the use of an L instead 
of a Z bar involves no more than choice between well-known means, 
and to my mind makes a différence which, structurally and functionally, 
is not substantial ; and if the case rested upon that alone, it would be 
one of substantial identity. 

Does the second feature above noted — the extension and fastening 
of the cross-bars beyond the uprights and to the adjacent stave — save 
the McClure structure from the charge of identity with Crosby? In 
other words, must the fact that that feature appears in the Haag pat- 
ent, and is absent from the Crosby claim, preclude identification of the 
latter with McClure, wherein it is also found? I am inclined to test 
the situation in this way: If Crosby and McClure are alike in ail re- 
spects excepting this one particular, and if the former were in the prior 
art, would the latter infringe, or would the former be anticipatory? I 
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should answer that McClure added an élément which did not make a 
new combination ; that, for the purpose of securing rigidity, the choice 
between the methods of fastening was one to be made by a capable 
structural iron mechanic, and not an inventive genius. 

The fact that the copending status of the patents forbids their con- 
sidération as anticipatory or prior art patents does not, upon an issue 
of substantial identity, forbid using some of the tests of infringement 
or anticipation ; nor does it forbid considering which of the éléments of 
the claims of the several copending patents are or are not éléments of a 
true combination. 

"It is not necessary," said JuUge Lacombe, in discusslng the basis upon 
which structures shown in copending patents are to be compared, "to go Into 
détails of mechanism. The substantial invention of each patent is the in- 
vention set forth in the claims when such claims are construed in the light 
of the spécifications." Electric Co. v. Transit Ce, 198 Fed. 94, 117 C. C. A. 
280. 

In the case before us, while it is not possible to take the claims or 
structure of one, and conclude, upon comparison, that the claims or 
structure of the other are exact copies, still the invention disclosed in 
each is that of an "independent" silo door frame — difïering from one 
another in the two particulars only. The one patentée can well assert 
that the end sought to be attained, required, in his judgment, the use 
of an L-bar; the other, the use of a Z-bar. The former believed great- 
er rigidity best attained by the extension and fastening of the cross-bars 
to the adjacent stave ; the other, by using a T-flange cross-bar f astened 
by bolting and rabbeting to the upright. Neither can claim to hâve dis- 
covered that which introduces into his combination an élément sub- 
stantially différent from the others. 

It is my judgment that, upon a fair application of the rule above 
noted, the Crosby and McClure structures are substantially identical, 
and that the défendant must prevail upon its défense. 

A decree dismissing the complaint may be entered. 



LUTEN V. BEARCE et al. 

(District Court, D. Maine. December 22, 1914.) 

No. 680. 

1. Patents <S=>202 — Suit foe Infeingement — Estoppel to Maintain — Im- 

PLIBD LiCENSE. 

A corporation of which eomplainant was président entered into a con- 
tract with défendants by which they were authorized to use as con- 
tractors in the construction of a bridge certain Inventions covered by pat- 
ents owned by eomplainant, for which they were to pay as a llcense fee 
ten per cent, of the contract price of the bridge. The corporation was 
also to furnish steel work for the bridge, and a controversy arose over 
that part of the contract. By agreement the time for payment of the 
llcense fee was extended until the bridge should be completed and its 
stabllity demonstrated. Complalnant was fuUy cognlzant of the terms of 
the contract and conducted some of the negotiations therefor. Held, 
that he was bound by the contract, and could not ignore it and maintain 

(gs^For other cases see samo topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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a suit for InMngement of the patents before the time for payment of tîie 
Uceiise fee as extended had expired. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 281-289; Dec. 
Dig. <®=202.] 

2. Patents <S;:^209 — Implied License — Estoppel. 

No particular form of woi'ds is necessary to constitute a lieense to «.se 
a patentcd invention, and a lieense may be implied on principles based on 
the doctrine of acquiesconce or estoppel. 

[Ed. Note.— For otber cases, see Patents, Cent. Dig. §§ 300, 303; Dec. 
Dig. <®=>209.] 

In Equity. Suit by Daniel B. Luten against George B. Bearce and 
John D. Clifford. On final hearing. Decree for défendants. 

Jones, Addington, Ames & Seibold, of Chicago, 111., for complain- 
ant. 

McGillicuddy & Morey, of Lewiston, Me., for défendants. 

HALE, District Judge. This stiit in equity is brought to obtain an 
injonction against the défendants by reason of their infringement of 
certain letters patent. The bill allèges the infringement of several 
patents relating to the art of bridge construction, arch construction, 
masonry, and concrète structures. It contains the usual allégations 
that the complainant is the owner of the several enumerated patents, 
and that they are of great commercial value. It then proceeds to set 
forth that against the will of the complainant, in violation of his 
rights, and in infringement of his letters patent, the défendants sub- 
mitted a bid for the érection of a certain bridge at Dover and Fox- 
croft, in the state of Maine, by plans and spécifications embodying the 
patented inventions of the complainant, and, after being awarded the 
contract, proceeded to erect the bridge, and that the same is in pro- 
cess uf construction in accordance with the improvements described 
in the letters patent. Among other things the complainant further 
allèges that he fears that, unless the défendants are restrained by a 
writ of injunction, they will complète the érection of the bridge, and 
will cause irréparable injury to the complainant. The complainant 
prays, among other things that the défendants may be decreed to ac- 
count for profits and damages, and that they may be restrained both 
temporarily and permanently by an injunction of the court from using 
or selling the improvements described in the letters patent ; that there 
may be a decree that the patents are valid, and that the complainant is 
the lawf ul owner of the same ; that the construction, use, or sale by 
the défendants of structures embodying the invention may be decreed 
to be an infringement of the patents; and that the court may cause 
the damages to be assessed, and may increase the actual damages to 
three times the amount of such asses.sment, by reason of the circum- 
stances of the aggravated infringement by the défendants. 

The answer dénies that the complainant is the owner of the pat- 
ents, that there has been any infringement, and that there is any neces- 
sity for an injunction; also that the défendants will receive profits 
from any use of the invention. By way of défense it sets forth that 
défendants entered into a contract with the National Bridge Com- 

(g:::^For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & li:deses 
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pany, a corporation having its place of business at Indîanapolis, Ind. ; 
that the complainant is the président of tlie Bridge Company ; that 
this Company gave permission to the défendants to erect a bridge ac- 
cording to certain plans furnished by it ; that such plans included and 
incorporated the several patents set f orth in the bill ; that by the terms 
of the contract the Bridge Company agreed with the défendants to 
protect them against the claims of infringement of any patent granted 
or applied for, or of any device used in the structure, and to furnish 
certain "shopwork" in the steel construction to be delivered at Fox- 
croft. Me. The answer further discloses a conflict between the Bridge 
Company and the défendants with relation to the matter of "shop- 
work," and in relation to the payments to be made. It sets up that 
the National Bridge Company modified the terms of the contract by 
several changes, and finally by a provision that the final payment 
should be deferred until the défendants were satisfied that the bridge 
and its walls would stand up, and that by its modification of the con- 
tract, the final payment of $920 by the défendants to the Bridge Com- 
pany was not due at the time this equity suit was brought. The an- 
swer enters upon the contention between the défendants and the 
Bridge Company as to the terms of the payments and other matters 
which it is not necessary to consider hère. The défendants further 
and finally allège in their answer that the complainant was président 
of the Company, knew of the contract with the Bridge Company, and 
approved it ; that he was actually présent and knew the différent élé- 
ments of the contract, and the whole conduct of business with the 
Bridge Company ; and that the défendants hâve fully performed ail 
they were required to do under the contract. The answer substantial- 
ly sets up that by acquiescence in the use of the patents under the 
contract referred to, the complainant has given a license to the de- 
fendants to use the inventions under the contract referred to ; and that 
the bill présents no equity. 

[1] The case shows that a contract was entered into between the 
défendants as contractors and the town of Foxcroft covering the érec- 
tion of a bridge over the Piscataquis river between Dover and Fox- 
croft, and that it included a set of spécifications furnished by the Na- 
tional Bridge Company, agreeing to furnish the plans and steel, and a 
license to use certain patents owned or controlled by the Bridge Com- 
pany under specified conditions. The évidence makes it clear that the 
bridge was to be erected under plans and spécifications covered by 
letters patent owned or controlled by the Bridge Company; that the 
Company was not to bid on t!ie work, but was to furnish a license to 
the défendants, the contractors, to erect this bridge for 10 per cent, 
of the contract price. The contractors were to acquire no license 
under the patents owned or controlled by the Bridge Company 
through any act of the company, or its agents, until the specified 
amount of the license fee had been paid to the Bridge Company. It 
appears that, should any conditions prevent the prosecution of the 
work to cohipletion in the time named, or should its prosecution be 
delayed by the owner of the patents, or by other causes beyond the 
control of the contractors, then an extension of time should be allowed 



240 219 FEDERAL BHPORTHR 

équivalent to the delay. It appears, too, that payments were to be 
made to the contractors according to monthly estimâtes on work 
done and materials delivered at the bridge site, which estimâtes should 
become due the following month, except that 10 per cent, was to be 
reserved by the owner until the bridge was completed, when the bal- 
ance remaining unpaid on the bridge should become due and payable. 
As the work of construction proceeded, a controversy arose between 
the parties relating to "shopwork" on the steel furnished. It is un- 
necessary to discuss what this controversy was ; for the issues in this 
patent case do not enable the court to settle the contentions between 
the parties. In the conduct of business between the owners of the 
patents and the contractors, some of the letters of the Bridge Com- 
pany were signed by their président, Daniel B. Luten, the complain- 
ant in this case ; others were signed by W. M. Denman, who alleged 
himself to be the représentative of the company, and who was acting 
as agent for the Bridge Company, and for the complainant, as the évi- 
dence clearly shows. Extensions of time of payment under the con- 
tract were made f rom time to time ; finally Mr. Denman, acting for 
the Bridge Company and for the complainant, instructed the de- 
fendants, the contractors, to send him a check in final payment "when 
you are satisfied that the bridge is going to stand up." The testimony 
further shows that the bridge was not accepted, and that up to De- 
cember 18, 1911, it was not settled whether the bridge would stand 
up or not. This suit was brought on November 13, 1911. The tes- 
timony induces me to find that the complainant was cognizant of the 
conduct of business between the défendants and the Bridge Company, 
and of the negotiations entered into by Denman with the défendants. 
With the full knowledge of the complainant, then, the Bridge Com- 
pany was furnishing patents under which the défendants, the con- 
tractors, were building a bridge. The conduct of ail negotiations be- 
tween the parties was under the contract and spécifications to which 
référence bas been made. The time of final payment of the license 
fee was extended by agreement of the parties. Whatever the contro- 
versy was between the parties, it arose under the contract. It was 
clearly within the contemplation of this contract that the défendants 
should build the bridge under the patents enumerated in the bill. It 
would be grossly inéquitable to permit the Bridge Company to ignore 
its contract with the défendants, and treat them as infringers, when 
both parties were acting under it, and the controversy between them 
related to their contract rights. If either party regarded the contract 
as broken, recourse could be had to the courts to enforce it, or to re- 
cover for its violation. The testimony makes it clear that Luten, the 
complainant, as président of the Bridge Company, was himself con- 
ducting many of the negotiations between the défendants and the 
Bridge Company. He is charged with knowledge that the contractors 
were proceeding, and were to proceed, under the contract until they 
should be satisfied that the bridge was going to stand up, and that 
until then they were not to make the final payments. He brought this 
suit before that time had elapsed. It appears by a letter from Mr. 
Denman that he, representing the Bridge Company and this complain- 
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ant, indicated to the défendants his intention to daim recourse to the 
fédéral courts, and that, if the défendants refused to pay in accord- 
ance with what he thought to be the rights of the Bridge Company, 
"Mr. Luten would enter suit for perpétuai injunction, royalty, and 
damages," etc. The case shows that this suit was brought substantial- 
]y in pursuance of the indication in Mr. Denman's letter. On a care- 
ful examination of the whole testimony, I am constrained to coma to 
the conclusion that the relief prayed for in the bill cannot be decreed 
on the facts disclosed in the testimony. 

[2] The allégations in the bill relating to the infringement of the 
patents are not sustained. The whole testimony leads me to conclude 
that the défendants had an implied license to the use of the patents in 
the way they were using them under the contract, and that they ac- 
quired such license by the knowledge and acquiescence of the com- 
plainant. No form of words is necessary to constitute a license or 
permission to use patents. The fédéral courts hâve repeatedly applied 
the law relating to an implied license, on principles based upon the 
doctrine of acquiescence or estoppel. Walker on Patents (4th Ed., 
1904) § 312; Hartell v. Tilghman, 99 U. S. 547, 25 L. Ed. 357; Keyes 
V. Eurêka Mining Co., 158 U. S. 153, 15 Sup. Ct. 772, 39 L. Ed. 929; 
Seibert Cylinder Oil Cup Co. v. Détroit' Lubricator Co. (C. C.) 34 
Fed. 216; Blanchard v. Sprague, 1 Cliff. 288, 298, Fed. Cas. No. 
1,516; Am. Graphophone Co. v. Victor Talking Machine Co., 188 Fed. 
428, 429, 110 C. C. A. 308; Chadeloid Chemical Co. v. Johnson, 203 
Fed. 993, 994, 122 C. C. A. 293. 

In the case at bar, there is no déniai of the validity of complainant's 
patents, nor of his right to the monopoly which they give him. The 
conduct of the parties, as shown by the évidence, discloses the inten- 
tion of ail concerned in the transaction that the patents should be 
used by the défendants until the bridge was fuUy constructed. The 
time of final payment of the amount due by the défendants had clear- 
ly been extended until the bridge had been f uUy constructed, and the 
terms of the contract had been carried out. The complainant had 
clearly acquiesced in the acts of the Bridge Company in extending the 
time of final payment. There is no more reason for allowing him 
to ignore the terms of the contract, and the rights acquired under it, 
than there is for allowing the Bridge Company itself to ignore those 
conditions. The évidence in the case shows that the complainant has 
waived his rights to invoke the provision of the contract negativing 
the acquirement of a license by any act of the company or its agents 
until the fuU amount had been paid to the Bridge Company. It is 
évident that ail parties understood that the défendants should hâve 
the use of the patents until the bridge should be built. After a care- 
ful considération of ail the testimony, I find that, at the time this bill 
was brought, the complainant had no right to treat the défendants as 
mfringers of the patents in suit. 

The bill is dismissed, with costs to the défendants. 
219 F.— 16 
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RYDER et al. v. BEAVER SILO & BOX MFG. CO. 
(District Court, E. D. Wisconsiii. August 14, 1914.) 

1. Patekts <s=>129 — Suit fop. iKFiuKaEMENT — Evidence of \^\liditt — Réc- 

ognition IN PKIOR LITIGA'I'ION. 

Recoguition of the validity of a patent by the défendants in a number 
of suil.s for its infringement during 14 years of litigation is a suflicieut 
reinforcesnent of its ijresumptive validity to justi£y a court in declining 
to treat the question as an open oue, in view of prior patents. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ lS2Vy-18e ; Der. 
Dig. ®=îl29.] 

2. Patents <g=^32S — A^auditt and Infiungement^ — Sii.o. 

The Harder patent, No. 627,782, claim 4, for a silo having a continuons 
opening from top to bottom, braces between the edges of the walls form- 
ing the opening, door sections for closiug the opening, and reinforcing 
strips for the door sections, covers a combination not shown to hâve been 
anticipated by prior publication, nor by prior use, discloses invention, 
and is entitled to a broad and libéral construction ; as so construed, hebd 
infringed. 

In Equity. Suit by Edgar S. Ryder and others against the Beaver 
Silo & Box Manufacturing Company. On final hearing. Decree for 
complainants. 

Samuel Owen Edmonds, of New York City, and Parkinson & 
Lane, of Chicago, 111., for complainants. 

John E. Stryker, of St. Paul, Minn., for défendant. 

GEIGER, District Judge. Complainants filed their bill charging de- 
fendant with infringement of letters patent No. 627,732, granted to 
Harder, June 27, 1899, covering an improvement in silos. The fourth 
claim of the patent reads : 

"In a silo having a continuons opening from top to bottom, braces between 
the edges of the walls formlng the opening, door sections for elosing the open- 
ing, and reinforcing strips for the door sections, substantially as deseribed." 

The défenses are invalidity and noninfringement — the former be- 
ing based upon the claim of noninvention, anticipation by prior pat- 
ents, and prior use; v^'hereas, the défense of noninfringement upon 
the limitation, generally, of the patent structure to the précise form 
and language of the claim. 

[1] The patent has been before the courts in Rvder v. Schlicter 
(C. C.) 121 Fed. 98; Id., 126 Fed. 487, 61 C. C. Â. 469 (C. C. A. 
3d Cir.); Ryder v. Townsend (C. C.) 188 Fed. 792; Ryder v. Lacey 
(D. C.) 200 Fed. 966; and while thèse cases dealt with the inter- 
prétation of claim 4 hère involved, its validity seems to hâve been 
either conceded or not disputed. Its validity, in view of the prior 
art patents, is not hère seriously challenged ; and after 14 years of 
litigation whose resuit assumed validity, after exhaustive récognition 
and acknowledgment by licenses and the trade, the court can now well 
dispose of this phase of the case by according to the patent's pre- 
sumptive validity the additional support, of such récognition, and de- 
clining to treat as open the question of validity in view of prior pat- 
ents, or the question of utility. 

(giriioFor other cas-es seo same topic & KEY-KUMÎÎÎj^R in ail Key-Numbered Digests & IndoTrcs 
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[2] The éléments of the claim in contest are: 

(1) A continuons opening from top to bottom. 

(2) Braces between tht edges of the walls forming the opening. 

(3) Door sections for closing the opening. 

(4) Reinforcing strips for the door sections. 

Respecting vaiidity, the principal contention hère has been that the 
patented structure was fully disclosed in and anticipated by publica- 
tions in 1894 and 1897, in Hoard's Dairyman, and in silos constructed 
by Harlan and Trescott at Churchville, Md., and Livonia, N. Y., re- 
spectively, in the summer of 1898. 

The silo disclosed in Hoard's Dairyman, July 6, 1894, is structural- 
ly unlike that of the patent, and, indeed, unlike the ordinary modem 
silo, in that it is not a stave silo, but built upon the plan of a round, 
frame house — a frame of uprights is erected, and then to inclose it 
sheathing is applied — and tlie idea of staves or hoops, the barrel or 
tank form of structure, is not suggested. The latter, of course, pré- 
sents the necessity, in order to meet the stresses and strains peculiar 
to that type, of having a spécial form of opening. The only éléments 
of the claim in contest which can be said to read upon the structure 
are the "continuous opening" and braces ; the latter consisting, ac- 
cording to the descriptive article published, of iron rods, while the 
published diagram or drawing refers to them as gas pipe placed across 
the openings at 2i/è-foot spaces. No suggestion of their function is 
possible, except that they prevent a spreading of the doorway's sides. 
The idea that rods were to be inclosed in gas pipe, the former to pre- 
vent spreading, and the latter, by abutting the sides, collapsing, has 
no virarrant either in the drawing or the accompanying descriptive ar- 
ticle. In my judgment, the structure, upon critical examination, dis^ 
closes an opening whose tendency to spread is met by cross bolts or 
rods, and nothing more is found or intended. Such opening was to 
be closed by allowing boards to rest against its inner sides after the 
ordinary fashion of closing a grain or coal bin. The éléments of 
the claim in contest hère are not présent, for the sufficient reason that 
the structure is so fundamentally différent as neither to suggest nor 
require their présence. 

The structure disclosed in Hoard's Dairyman, March 26, 1897, is 
eliminated, as not containing the "continuous opening." It suggests 
nothing more than the cylindrical stave structure, in which, after its 
érection, the door openings are eut out. No continuous opening with 
braces, reinforced from top to bottom, to be closed by various door 
"sections," is embodied. 

Corning to the question of prior invention or prior use as found 
in the Harlan structure, the f acts are thèse : Harder's application for 
a patent was filed February 4, 1899. He was engaged in the manu- 
facture of silo machinery at Cobleskill, N. Y., and the building of 
silos. He commenced the exploitation of his patent structure some 
time prior to 1900. He died shortly after, and hence his testimony 
upon the direct question whether he first conceived the invention, 
and, if so, when, is not available on this issue. The two questions 
presented in this connection are whether the Harlan structure em- 
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bodies tlie Hardcr conception and combination, and wîietbcr, if it does, 
Harlan did not g'ct his idea, or some considérable assistance, from 
Harder. It appears that in the summer of 1898 Harlan, who was a 
farmer at Churchville, Md., built a stave silo. The important différ- 
ences betvveen it and the modem silo — of complainant's type — are, 
first, that a considérable portion thereof was buih underground, havlng 
masonry walls; secondly, that while it had a "continuous opening" 
above the ground level, which was closed with sectional doors, the 
féature of reinforcing the opening, if présent at ail, was supplied, not 
by "reinforcing" nieans, but arose incidentally in using the edge 
staves — which were smallcr. 4-inch, instcad of 6, turned radial to the 
silo— as the door wall. The patent structure calls for a separate 
reinforcement as an élément, and while the Harlan idea of turning, the 
stave, as indicated, may hâve bcen hit upon as a means of forniing 
the walls of the opening, the fact that they were initially weaker than 
the rest of the staves, and, after being turned to 90°, were to be 
notched, perforated, and mortised to receive the door-securing strips, 
the hoops, and tenon, as shown in the proofs, quite conclusively pre- 
cludes the présence of a "reinforcing" function to be performed, as 
in a combination like the patent structure. At ail events, the marked 
différence in the two structures, the one being partly above and partly 
below the ground level, while the patent structure is ail above ground, 
and therefore bas a "continuous opening" for the whole silo, and 
the further fact that the "reinforcing" idea is not présent in the for- 
mer — ^these two aspects of the Harlan structure of themselves make 
it impossible to say beyond reasonable doubt that it anticipated the 
structure of the patent. 

But if this were not so, if it be conceded that the Harlan silo struc- 
turally anticipated the Harder, the question is suggested, upon the 
proofs, whether Harlan did not get his idea, or some assistance, from 
Harder. When an alleged prior user and a patentée are shown to 
iiave sustained some relation to each other respecting the subject-mat- 
ter of invention, the charge that the latter borrowed from the former 
may readily advance to the larger inquiry whether either borrowed 
from the other. Now, as above stated, Harder was a manufacturer 
of silo machinery, a builder of silos. As such, it is fair to présume 
he knew the art, and was interested in its development and progress. 
Harlan probably knew this, for on May 17, 1898, he wrote Harder 
for priées on hoops and lugs, presumably for use on the silo then 
contemplated. A reply was sent by Harder May 23, 1898. On May 
27, 1898, Harlan wrote to the Williams Manufacturing Company, a 
manufacturer of tanks and water supply goods, asking for quotations 
upon the same and other articles, to which he received reply dated May 
30th. As a matter of fact, he bought from the latter, and not from 
Harder, having ordered the goods July 11, and received and paid 
for them August 31, 1898. By référence to account books, and vouch- 
ers evidencing payments for labor and materials, he establishes the 
building of the silo, and its completion at about September 15th of 
that year. But Harder and Harlan met at some time prior to this 
date. Upon this subject, the latter, against complainant's objection, 
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testified that in the month of July or the early part of August (1898) 
he received a letter (not produced or found) from Harder, saying 
that the latter was going to Baltimore and would like to see Harlan 
"about silos"; that Harlan replied, saying he would be glad to see 
him "to talk silos, but did not expect to change his (my) plans, as I 
had already made considérable progress toward building his (my) silo." 
Thereupon the tvvo met and "had a long talk about silos and silo 
construction." 

At the time of this meeting, Harlan says he thinks ail of his ma- 
terial for building was on hand and "probably part of the foundation 
built" ; that his plans had been fully made for four or five months, 
and included "a new and original idea for using a continuons succes- 
sion of doors, built of straight material, instead of the usual curved 
doors, which so far as I knew was the only kind that had been used 
up to that time." He testified further: 

"Q. State whetlier or not, directly or indirectly, you received any informa- 
tion or su^estion from Mr. Harder which was embodied in the silo as you 
built it. A. I certainly did not. Ail the information which was communl- 
cated was communicated by me to Mr. Harder, for I explained to him my 
new idea of a continuons succession of doors, and he seemed much interested 
in it." 

The testimony, assuming its competency, is obviously not only gên- 
erai, but apparently given upon the assumption that Harder's inven- 
tion relates to the continuons opening or successive doors. But, al- 
though the proofs fail to show Harlan's structure to anticipate Har- 
der's. the testimony above referred to clearly assumed such anticipa- 
tion, and was aimed to show communication by Harlan to Harder. 
Corroboration was suggested in the witness' statement that one Lee 
was présent during the "whole interview," his présence being prompted 
by Harlan because he (Lee) "was much interested in silos at that time, 
he having built or about to build several," wherefore, said Harlan, "1 
invited him to meet Mr. Harder with me, thinking Mr. Harder might 
interest him in his silo." Lee, however, was unable to fix the time 
of the interview other than in the year 1898, referring to the occasion 
as one when Harder wanted to sell him a silo. "I contemplated build- 
ing one, and talked over the question." Lee afterward built a stone 
silo, completing it September 1, 1898. Although présent at the whole 
interview, he answered, when asked whether he knew that Harlan 
"had designed a new form of silo" : "I am not sure. It has been 
14 years ago." Then, in response to suggestive questions, he an- 
swered that Harlan "stated that his silo was to contain continuons 
doors" ; but, when asked whether Harder said anything about the 
form of silos manufactured by him (Harder), he answered, "No, he 
did not." 

It may not be permissible to assume that Harder, who filed his ap- 
plication for a patent in February, 1899, had his invention fully in 
mind in the summer or spring of 1898, when this interview took 
place. This much is true : The witnesses hâve not disclosed ail that 
transpired between Harder and Harlan. The insistence by Harlan 
and Lee that Harder, who came expressly to interest them in silos, 
did not in the sHghtest degree seek to promote his own interests, nor 
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to accomplish the object of his visit, that he said nothing about the 
kind of silo he was building, that lie should play the part of a pupil 
eager to learn, is contrary to ail reasonable probabilities ; and this 
alone, if the structures were conceded to be duplicates, may well sug- 
gest a doubt respecting anticipation which can be said to rest in rea- 
son, and not upon conjecture or suspicion. I do not mean that the 
inference of disclosure by Harder to Harlan is thereby justified. But 
Harder's testimony is not now obtainable, and Harïan's version of 
the interview was offered by the défense as proof, not only of prior 
use, but Harder's knowledge thereof, and, if it is compétent at ail,, 
cannot be accepted if it is inherently infirm, or unless supported by 
other corroborating facts and circumstances presumably vvithin his 
power to produce. The défense of prior use by Harlan has not been 
established to the requisite degree of certainty. 

The Livonia silos, alleged to anticipate, are no longer in existence. 
The testimony tends to estabhsh their érection in 1898. Of course, 
witnesses, unaided by the présence of the physical structure, can at 
best give only such aid, after 15 years, as recollection of generalities 
can give. And herein is found the infirmity of the proof in this 
branch of the défense. Drawings and models are exhibited to wit- 
nesses, who almost inevitably testify to a recollection of the alleged 
anticipating structure, which conforms with the drawings or raodel. 
Jf the model or drawing produced be one originally made and used 
as a guide to construction of the alleged anticipating structure, its 
probative force may be great. But when, as hère, after many years, 
it is prepared under the stress of an adverse interest seeking to sus- 
tain an issue of identity, the présence and certainty of the patent draw- 
ings and structure are very apt to prove potent aids, sensibly or in- 
sensibly, in the préparation of the model or drawing of the alleged 
anticipating structure which is no longer existent; and likewise recol- 
lections, otherwise utterly infirm, are not only stimulated, but naturally 
assume some créative power, through whose exercise resemblances are 
found and greatly exaggerated, while radical différences, which in 
fact existed, are either minimized or totally eliminated. If the con- 
ception, by Harder, of the idea of a continuons opening in the silo, 
were the only question, then the testimony respecting the Harlan and 
Livonia silos might hâve the requisite probative force. But complain- 
ants can concède that that idea may not hâve been original with him, 
and still prevail in the contention that the combination structure of 
the patent is the first wherein the élément of the continuous opening 
in combination with the other éléments disclosed novelty, and, for 
the first time in the silo art, great practical utility. Uoon such latter 
issue, involving the combination of the varions éléments, the proof, 
in my judgment, fails. 

The remaining question — infringement — must be answered in favor 
of the complainants, unless defendant's contention for a limited in- 
terprétation of the claim in controver.sy be upheld. In other words, 
it is conceded that, if the claim be interpreted as urged by complain- 
ants, defendant's structure infringes. An examination of the cases, 
supra, involving this patent, shows that they ail presented this précise 
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question. In Ryder v. Schlicter (C. C.) 121 Fed. 98, defendant's con- 
tention for a narrovv construction was sustained, but upon appeal 
(126 Fed. 487, 61 C. C. A. 469) the ruling was reversed, and it was 
held that a broad and libéral interprétation must be given to the claim. 
The other cases gave it a like interprétation. The question was sharply 
litigated and exhaustively discussed, and their conclusions upholding 
the broad interprétation of the claim are hère adopted. 
A decree for the complainants may be entered. 



lOV/A WASI-IING MACH. CO. v. SAECKER. 

(District Court, W. D. Wiseonsin. January 12, 1915.) 

No. 17-E. 

fATENTS (©=328 — INFRINGEMEKT — Wa.SIIING MaCHINE. 

The Victor patent, No. <S6.'^,120, for a washiiig niactilne, construed an In- 
fringement, held not estatilislied by the évidence. 

In Equity. Suit by the lowa Washing Machine Company against E. 
C. Saecker. On final hearing. Decree for défendant. 

Wallace R. Lane, of Chicago, 111., for complainant. 
Taylor E. Brown and Clarence E. Mehlhope, both of Chicago, 111., 
for défendant. 

SANBORN, District Judge. Complainant moved for a temporary 
injunction on patent No. 863,120, for a washing machine, issued Au- 
gust 13, 1907, to A. F. Victor, now owned by complainant, and after 
the motion was heard it was agreed by the parties that such hearing 
might be treated as a final one, and the afftdavits as dépositions. The 
patent was sustained by the Circuit Court of Appeals of this circuit in 
Horton Mfg. Co. v. White Lily Mfg. Co., 213 Fed. 471, 130 C. C. A. 
117. An examination of that report shows that the most important 
advance made by the patentée was relieving the tub cover of weight, 
by putting driving mechanism and heavy operating parts on the side, 
leaving only the light connections for operating the stirrer or "dolly" 
on the cover. Judge Kohlsaat says : 

"If the appellee's patent was the flrst to provide a lever-operated gear for a 
washtub, which reduced the weight of the lid to a negligible quantlty, he 
made such an addition to that art as amounted to Invention. * * * In 
view of the absence in the prior art and use of any device showing a washtub 
having a cover free from the weight ol the Impelling machinery and the so- 
called Une of cleavage at the point where the power is applied to the drive 
shaft, whloh carries the stirrer shaft, and in view of the other novel features 
of the claims, we hold the patent to be valid." 

The "other novel features" referred to are undoubtedly the corn- 
bination of the stirrer shaft with the slow-acting lever, the rapid-acting 
flywheel, and the line of cleavage. If we assemble ail thèse éléments, 
they may be thus stated : 

1. A stirrer shaft. 

2. A cover without the weight of the driving machinery. 

^=>For othftr cases see sams topic & KEY-NUMBER in ail Key-Numbered Dlgests & todsxes 
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3. A slowly moving lever. 

4. A rapidly moving flywheel. 

5. A line of cleavage or séparation where the power of the lever is 
applied to the flywheel, so that the latter may continue its motion after 
the séparation is made by raising the cover. 

Defendant's machine has ail the above éléments (in a somewhat dif- 
férent degree from the Victor machine) except the first and second. 
As to the first élément, it is claimed that defendant's dolly is a combined 
suction and clothes-moving device, by which there is no stirring back 
and forth, but where the clothes are continuously moved around in the 
same direction. It is, however, a stirrer shaft, so it seems this élément 
may, by the rule of libéral construction applied by the Circuit Court 
of Appeals to the question of novelty, be held an équivalent. 

The second élément, hov^fever, of a cover without the load of the 
driving machinery, présents a diflferent question. This is the gist of 
the patented device, but défendant does not eraploy it. AU of its 
mechanism, except the flywheel and the lever, is on the cover. It is 
not very heavy, but ail the iron parts are light. This important and 
essential feature of the patent is substantially wanting. 

There are also other différences which lead me to think that inf ringe- 
ment is at least doubtful. For the Victor segmentai gear on the lever 
défendant has a gear driving wheel, with an entirely diflferent func- 
tion. I do not, however, go so far as to say that defendant's theory 
is correct, that the segmentai rack and pinion are so connected with 
the line of cleavage as to make it necessary to read the rack into claims 
2 and 4. I stop short of that by simply saying that the two construc- 
tions difïer. 

Another point of distinction is that if a belt is applied to defendant's 
flywheel the lever can be taken off, but on the Victor washer the lever 
would still be necessary in order to operate the stirrer and make the 
"line of cleavage" of any importance at ail. Then the stirrer shaft of 
the Victor patent is driven by a rocking movement, and defendant's by 
a rotary drive for translating the continuons rotary motion of the 
shaft into an up and down motion, and a step by step rotation, of the 
stirrer shaft. In one form the motion is "transmitted," and in the 
other "translated." 

On the whole, I think it quite doubtful whether infringement is 
shown. Decree for défendant, with costs. 



ENGLISH et al. v. BROWN et al. 
(District Court, D. New Jersey. November 30, 1914.) 

1, JUDGMENT <®=»715 CONCLUSIVENESS OF ADJUDICATION PEOBATE PHOCKED- 

INGS. 

The decree of a probate court, adjudging an estate insolvent after an 
examlnation of the administratrix, who was also the widow of the déca- 
dent, made on pétition for a discovery by a judgment créditer, and also 
approving her final account, held not a bar to a subséquent suit by the 

^s»For other cases see same topic & KBT-NUMBBR in M Key-Numbered Digests & Indexes 
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créditer against the widow to set aslde alleged fraudaient convejances 
of property to her by her late husband. 

[Ed. Note. — For other cases, see Judgtnent, Cent. Dig. §§ 1244-1246; 
Dec. Dig. <@=>715.! 

2 Fraudulent Convbtances <®=>74 — Considekation — "Voluntary Convet- 

ANCE." 

To render a conveyance "voluntary" and vold as to creditors, ttiere must 
hâve been a total want of any substantial considération. A mère in- 
adequacy of considération does not bring it within the définition of a 
voluntary conveyance, nor in such case can it be avoided, unless made 
wlth a fraudulent intent. 

[Ed. Note.— For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
186-190; Dec. Dig. <g=74. 

For other définitions, see Words and Phrases, First and Second- Séries, 
Voluntary Conveyance.] 

8. Husband and Wife <S=»47 — Convetance of Peoperty bt Husband to 

WlFE VALIDITY CONSIDEBATION. 

Under the law of New Jersey, while a direct transfer of property by a 
husband to his wife in repayment of advances made to him by her out 
of her separate estale is not good at law, it is enforceable in equity as 
against the claim of a subséquent judgment creditor. 

[Ed. Note.— For other cases, see Husband and Wife, Cent Dig. §§ 232- 
241; Dec. Dig. <S=>47.] 

4, Fbaudulent Conveyances @=»300 — Transactions Between Husband 
AND Wife — Evidence of Fbaud — Failure to Keep Accounts. 

The fact that a husband and wife kept no strict account of transac- 
tions between themselves respectiug money of the wife advanced to or 
collected by the husband and used in his business is not an évidence of 
fraud, to invalidate a transfer of property to the wife in repayment. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. 
§§ 896-903 ; Dec. Dig. <S=>300.] 

6, Fraudulent Conveyances <s=»299 — Tbansfers of Property by Husband 
TO Wife — Validity. 

Transfers of corporate stock by a husband to his wife held, on the évi- 
dence, to hâve been made in good faith in repayment for money from 
her separate estate advanced by the wife and used by her husband, and 
valid as against a creditor of the husband, where the latter was at the 
time Suivent and retained a substantial amount of the same stock in his 
own name; but a subséquent transfer of ail his remaining stock to his 
wife, after he was in failing circumstances and a large judgment had 
been obtained against him, although based on an adéquate considération, 
held fraudulent and voidable as against the judgment créditer. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
876-890; Dec. Dig. ®=>299.] 

6. Fraudulent Conve,yance8 ®=>155 — Tbansfers or Property by Husband 
To Wife — Validity. 

While a husband, although in failing circumstances, may transfer prop- 
erty to his wife for an adéquate considération, in order to be valid, the 
transfer must also hâve bèen executed and received in good faith and for 
an honest purpose ; and if the wife had or was chargeable with knowl- 
edge of an intent on the part of the husband to hinder, delay, or defraud 
creditors, and the transfer had that efCect, it will be set aside as fraudu- 
lent in equity at their instance. 

[Ed. Note. — For other cases, see ï'raudulent Conveyances, Cent. Dig. § 
493; Dec. Dig. (©=>ig5.] 

^zsFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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In Equity. Creditors' suit by Paul A. English, Arthur English, 
and Otto B. Engiish against Ella Wyman Brown and the Unired 
States Gypsuni Company. Decree for complain^ints. 

^ Andrew Foulds, Jr., of Passaic, N. J., and H. C. Brome, of Omaha, 
Neb., for plaintiffs. 

Jesse Watson, H. Francis Dyruff, and Selden Bacon, ail of New 
York City, for défendants. 

^ HUNT, Circuit Judge. The plaintiffs, Paul A. English, Arthur 
English, and Otto B. English, who for convenience will be called 
the English brothers, brought this suit in December, 1912, as judg- 
ment creditors of Charles B. Brown, deceased, against Ella Wyman 
Brown and the United States Gypsum Company. Thereafter' Ella 
Wyman Brown, as administratrix with the will annexed of Charles 
B. Brown, deceased, was added as a défendant. The purpose of the 
suit is to set aside transfers of certain stock in the United States 
Gypsum Company, made by the décèdent, Charles B. Brown, t.o his 
wife, Ella Wyman Brown, défendant herein. 

Plaintiffs set up tv,.o claims — one under a judçment for $21,534.27, 
against the administratrix, entered in New Jersey on i'Iay 6, 1912, 
based on a judgment for $16,298.74 rendered in the courts of New 
York against the décèdent, Brown, on January 13, 1906, in an ac- 
tion begun in New York in June, 1905, and which action in turn was 
based upon a breach of contract made in January, 1902, between the 
testator and the English brothers ; the second under a judgment for 
SS.412.91, entered against the administratrix in New Jersey on 
July 5, 1912. This last-mentioned action was in tort, arising out of an 
alleged malicious issue of attachment by Charles B. Brown against 
the plaintiffs herein in a counter action in contract instituted by Brown 
in New York in 1906. 

It appears that about July, 1901, Charles B. Brown, the husband 
of the défendant, Ella Wyman Brown, aided in promoting the organi- 
zation of the United States Gypsum Company. The plaintiffs then 
owned certain properties in Kansas, Michigan, and New York which 
Brown wished to include in the new corporation, and an agreement 
was entered into between Brown and the plaintiffs, whereby Brown 
agreed to give to the plaintiffs out of the promotion stock $31,250 
of the preferred and $18,750 of the common stock. In due time, the 
United States Gypsum Company was incorporated under the laws of 
the State of New Jersey in 1902, and plaintift's conveyed to the cor- 
poration. Stock was issued to Brown, but because of a refusai on 
the part of Brown to deliver a certain number of sharcs of stock 
to the plaintiffs, as it was contended he was obhged to do under the 
agreement, action was instituted by the plaintiffs against Brown in 
the Suprême Court of New York on June 13, 1905. This is the ac- 
tion jhst heretofore referred to as being the one which resulted in a 
judgment in favor of the plaintiffs against Brown for the stock in 
the corporation or its value, $16,298.74. After judgment was en- 
tered upon the case in New York, Brown brought the counter suit 
referred to against the plaintiffs on a contract for $52,000. 
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In the case just mentioned an attachment was issued at Brown's in- 
stance, and the judgment already referred to, which the English broth- 
ers had theretofore obtained against Brown, was levied upon. Brown 
prevailed in the trial court, but the appellate court set aside the judg- 
ment and ordered a new trial. Brown v. English, 131 App. Div. 909, 
115 N. Y. Supp. 1113; Brown v. English, 137 App. Div. 900, 122 N. 
Y. Supp. 1123. In April, 1910, an order was served on the attorneys 
for Brown in the attachment suit, requiring Brown to give additional 
security on the attachment by May 30, 1910, under penalty of the 
dismissal of his action. Brown failed to give the security, and the 
action was dismissed on June 27, 1910, and judgment entered in 
favor of the plaintifïs herein, défendants therein. Thereafter the 
English brothers brought action in New Jersey for malicious prose- 
cution, based upon the issuance of the attachment ia the action just 
referred to, and also sued upon the New York judgment on contract 
as stated. Brown appeared in thèse two actions, that against him 
for malicious prosecution, and that against him for recovery under 
(he original judgment which had been theretofore obtained in New 
York in 1906, but died during their pendency. 

His will left ail of his property to his widow, Ella Wyman Brown. 
défendant in this suit. Thereafter, on February 6, 1911, letters of 
administration with the will annexed were issued to Ella Wyman 
Brown, and in due course the administratrix was substituted as de- 
fendant in place of Charles B. Brown. In due course the actions here- 
tofore referred to proceeded against her, so that judgment was ren- 
dered against her by default; the judgment in the contract action 
being rendered on May 6, 1912, for $21,534.27, and that in the tort ac- 
tion being rendered on July 5, 1912, for $5,412.91. Executions upon 
thèse judgments were returned unsatisfied on November 12, 1912, 
and thereafter the présent suit was brought. 

The complaint in the présent suit, after the allégations concerning 
the judgments, allèges that Brown fraudulently and without consid- 
ération, and with intenf to defraud his creditors and thèse plaintiffs, 
and to embarrass them in enforcing their claims against him, and 
to conceal his property, transferred his stock in the Gypsum Com- 
pany to Ella Wyman Brown, défendant, and that she now holds and 
claims such stock; that at the time of the transfer she knew of the 
existence of the debt of her husband to the plaintififs, and of his pur- 
pose of avoiding using the stock to pay the indebtedness ; that she 
paid no considération for the transfer, but accepted the stock to pre- 
vent the application of the proceeds thereof to the payment of the 
judgmçnts ; that the par value of the preferred stock issued to Brown 
was $33,000 and of the common stock $33,000; that Brown under 
the agreement was entitled to receive an additional amount of pre- 
ferred and common stock of the corporation; that a large quantity 
was issued by the Gypsum Company to one H. J. McCormick, as 
trustée for Brown, and was held by McCormick as such trustée at 
the time of the death of McCormick, which occurred October 17, 
1911; that thereafter Ella Wyman Brown, défendant, obtained the 
stock from the représentatives of McCormick, and that her purpose 
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was to prevent the application of the stock or dividends toward the 
payment of the indebtedness existing in favor of the plaintifïs against 
Brown ; that the défendant Ella Wyman Brown asserts that the estate 
of her husband is insolvent, and that the stock belongs to her; but 
plaintiffs allège that in equity the stock, property, and assets are sub- 
ject to the lien of their judgments and exécutions thereunder. 

Défendant Ella Wyman Brown by answer admits that shortly after 
the Gypsuni Company was organized her husband received from the 
corporation 330 shares of preferred stock and 330 shares of common 
stock, but she dénies any knowledge of any agreement to transfer 
stock to the plaintifïs. She admits the proceedings had in the New 
York courts, and allèges that about February 20, 1903, her husband 
sold and transferred to her for valuable considération 200 shares 
of preferred stock and 100 shares of the common stock of the Gyp- 
sum Company. She dénies f raud in connection with the transfer to her 
of any shares of stock by her husband, and says that about August 
3, 1909, her husband transferred to her the balance of the stock wbich 
had been originally issued to him, consisting of 130 shares of pre- 
ferred and 230 shares of common stock of the corporation, and that 
such transfer was for a considération of full value; that she paid 
partly in cash by advances at various times, and that part payment 
\vas made in moneys which he had collected for her, but never paid 
over or accounted for. She further sets forth that her husband, un- 
der an agreement between himself and H. J. McCormick, was en- 
titled to receive an additional amount of stock, and that on May 15, 
1905, for a good and valuable considération, the right to this stock 
was transferred to her, and that thereafter, on February 6, 1912, in 
an accounting with the estate of McCormick, she received the stock, 
for which she says she paid full considération to her husband in the 
form of advancements and moneys for which he had not accounted ; 
but she says that when the right to this stock was sold to her by her 
husband on May 15, 1905, it was worth $6,088, although when turned 
over to her on February 6, 1912, it was worth $12,099. She then 
sets up that her husband's estate was insolvent, and had been so 
decreed by the orphans' court of Morris county, N. J. ; that she had 
a right to do anything she pleased with the stock, as it was her own 
property. 

With considérable détail, she allèges that she had property of her 
own in 1878, when she married Brown, and frequently made advances 
to him, and that the transfer of the shares to her was in considéra- 
tion of such advances and loans made by her covering the years from 
her marriage in 1878 up to 1909. She pleads that about October 3, 
1912, as administratrix, she filed in the orphans' court in New Jersey 
an inventory or final accounting, and that the English brothers ob- 
tained an order for examination and discovery of the défendant as 
administratrix, and that hearing was had on the 17th of October, 
1912; that the hearing was closed by stipulation, and that thereafter 
by order of the orphans' court the estate of Charles B. Brown was 
duly declared insolvent; that because of the proceedings had in the 
orphans' court, and because of the decree that the estate was in- 
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solvent, a bar exists against relief being accorded to the plaintiffs in 
this action. Lâches are also relied upon by the défendant, because 
plaintiffs herein knew of the various transfers of stock, beginning 
with that of February 20, 1903, yet until the bringing of the présent 
suit they never notified défendant of any claim in regard to the same, 
and because of lâches on the part of thèse plaintiffs she has lost val- 
uable évidence and papers. Défendant also sets up that any cause of 
action which the plaintiffs hâve did not accrue within six years before 
the filing of the complaint. 

Trial was had and évidence submitted. 

[1] Défendants urge that the claims of the plaintiffs bave already 
been adjudicated against them. The ground taken by the défendants 
is that the orphans' court in New Jersey entered a decree declaring 
that the estate of Charles B. Brown, deceased, was insolvent. The 
proceedings had in the orphans' court were such as are usually con- 
nected with the administration of an estate. Mrs. Brown was ap- 
pointed as administratrix, notice to creditors was published, and no- 
tice of the settlement of the account was given. On October 9, 1912, 
the English brothers filed a pétition in the orphans' court, setting up 
that Charles B. Brown, at the time of his death, owned 330 shares 
of preferred and 330 shares of common stock in the Gypsum Con>- 
pany; that the certificates for that stock had corne into the hands of 
the administratrix, and that she had converted the shares to her own 
lise; and that she had other shares indorsed to her as administratrix, 
which she had misapplied. The pétition prayed for a discovery, and 
order granting discovery was made. 

Thereafter, in due course, examination of Mrs. Brown was had, 
but by consent of counsel the proceedings were discontinued, and on 
January 3, 1913, formai order of discontinuance was made. Priot 
to that date, Mrs. Brown had presented her final account as admin- 
istratrix, in which she did not charge herself, as administratrix^ with 
any of the Gypsum stock involved in this litigation or its proceeds 
as assets, and she asked that the estate be decreed insolvent, and, as 
has already been said, decree declaring the estate to be insolvent was 
entered. 

I cannot believe that the décision of the orphans' court, approving 
the account of the administratrix and adjudging the estate to be in- 
solvent, constitute a bar to the trial of the issues presented in this 
suit. The examination had at the instance of the English brothers 
in the orphans' court was a proceeding in discovery only, not a final 
détermination that Mrs. Brown did not hold property belonging to the 
estate for which she was accountable; nor should it be held that the 
orphans' court attempted to détermine that the transfer by the de- 
ceased of the shares of stock in controversy operated to the préjudice 
of the creditors of the deceased. 

It will simplify to examine each of the three transactions involved 
separately. First, there is the matter of the 200 shares of preferred 
and 100 of the common stock which were transferred by the hus- 
band to his wife on February 20, 1903 ; second, on May 15, 1905, 
the transfer of the interest of the décèdent in certain other shares, 
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vvhich we can call the McCormick shares, consisting of 152 sbares 
of common and 137 shares of preferred; and, third, the transfer 
of August 3, 1909, whcn the décèdent transferred to his wife 130 
shares of preferred and 230 shares of common stock. 

Let it be understood, too, that examination into each of the trans- 
actions hère involved has been made under an earnest belief that, 
where transfers of property by a husband to his wife are assailed 
by his creditors, great care must be exercised by the courts in their 
investigations. In the confidential relationship of marriage, the op- 
portunity to remove property from the reach of creditors by transfer 
from the husband to the wife is so easily availed of, and when used 
circumstances of wrong intent so hard to be ascertained, that it is 
in the interest of justice to those who hâve honestly dealt with the 
husband that unusual effort be made to reach the truth and to avoid 
being misled by arguments which may bave fallacious or specious 
foundations. 

Now, as to the first transfer: While the évidence is not as satisfac- 
tory as it might be concerning the character of the transfer of 1903, 
whether it was a security given by Mr. Brown to his wife, or was an 
eut and out transfer as a payment, the weight of évidence points to its 
liaving been an unreserved transfer or sale. 

There is no allégation by the plaintiffs that Brown was insolvent 
at the time of the transfer to his wife in 1903, nor is there any 
sul)5tantial évidence tending to show that at the time of such transfer 
Brown did not hâve assets out of which payment on a money judg- 
ment could liave been compelled. It is admitted, too, that the plain- 
tiffs knew of this transfer as early as 1904 or 1905, and that they 
had free access to the corporate books in 1903, when the transfer 
was actually made. Furthermore, subsequently, when plaintiffs in- 
stituted suit upon the contract in the courts of New York, they re- 
lied upon a right to recover the stock or a money judgment for its 
value. The judgment in New York and notice of entry thereof were 
served upon Brown on February 3, 1906. In this judgment there 
was a provision that Brown might at his option, within 30 days after 
entry of judgment and notice thereof, deliver $31,250 of Gypsum 
preferred and $18,750 of Gypsum common stock, and pay the costs, 
and that in such case the judgment should be satisfied, but otherwise 
should stand as ajnoney judgment for the $16,298.74 claimed as 
value in the pleadings. As Brown did not deliver the stock within 
30 days, the judgment became an absolute money judgment on March 
5, 1906. 

It is not to be disputed that at the time of the marriage of Mr. 
and Mrs. Brown, in 1878, she had about $25,000 of her own, and had 
an annuity of over $400. In 1897, she owned in her own name prop- 
erty in Omaha of the approximate value of $50,000. Mrs. Brown 
testified, on the pétition for discovery heard in the orphans' court in 
1912, that she had loaned Mr. Brown money at différent times, and 
that the stock was made over to her for value received; that she did 
not keep full memoranda of transactions between herself and her 
husband ; but that he turned over part of the stock to her at the time 
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of the organization of the Gypsum Company to pay her. In lier 
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examination, this occurred: 



"Q. Do you mean that a part of the stock that was orlglnally issued to 
him (Brown) at the time of the organization was issued to you? A. I do. 
Q. Well, what part? A. I cannot tell you to-day. Q. Or how much? A. I 
should say half of it ; I cannot tell positive. With your hushand you do 
not keep so strict a reckoning as you do with a lawyer. Q. Did you keep 
any record of that transaction? A. Yes ; there was a record of it. Q. What 
kind of a record was made of It? A. I don't know as I can tell; just a 
memoranda. * * * Q. In what form do you remember it was transferred 
to you? A. The stock was made ont to me, as I remember it, at the time 
he received it. Q. It was put In your name? A. It should hâve been." 

Again, while testifying concerning loans to her husband, she was 
asked if she kept any account with him : 

"Q. Tes; any record? A. Yes; as much as it Is necessary to hâve with 
a good husband. Q. How much of a record hâve you? A. I cannot tell. 
Q. Were any books or memoranda made? A. No ; I never kept any books 
with what I loaned my husband. I merely demanded that he should give 
me something for it, as he Invested in things I did not believe in. Q. When 
you loaned him money, did you lend it by way of checks? A. Many times. 
Q. Did you lend him any considérable sums in any other way, exeept by 
checks? A. Sometimes he acted as my agent, and took my money, and it never 
went through my hand at ail. He took it and used it. I hâve a little prop- 
erty, and, of course, he was perfectly hone.st, and I trusted him. Q. Hâve 
you got the checks for the money that you yourself loaned him? A. I hâve 
got a nuniber of checks ; yes. * • * Q. Now, you say that a part of this 
Gypsum stock was issued in your name by the company. A. I do, as 1 
recollect it ; that I hâve had a part of it. I furnished the $10,000 that was 
put up to promote that business. Q. Now, did you hâve any written agree- 
nient with your husband with regards to the putting up of this money or issu- 
ance of this stock? A. I had an understanding that I was to be fully paid 
and more than paid back." 

She further said that her husband deHvered the stock to her at their 
home in New Jersey ; that she had received the dividends f rom the 
stock; that she had paid out large sums of money for Mr. Brown's 
benefit during the Gypsum promotion scheme; that her husband had 
frequently obtained money from her, not only from rentals from the 
property she owned in Omaha, but from collections upon mortgages 
which belonged to her; that she had trusted him with everything; 
that he had used her funds without saying anything to her, but that 
he always told her he would make good whatever sums he used. 

From time to time throughout their married lives, there were re- 
payments by Mr. Brown to her of sums clearly due to her from him, 
and in 1903, when the transfer of stock was made, his debt to her was 
not less than the then value of the stock transferred. The purpose 
of the 1903 transfer was to repay for ail advances made by his wife 
to him up to that time. A circumstance strongly confirmatory of this 
fair inference from the évidence is that, when the 1903 transfer was 
made, Brown did not make over ail of the stock he then had, but kept 
130 shares of preferred and 230 shares of common stock, besides 
having an interest in the McCormick shares, which made enough to 
cover any claim that the English brothers could then hâve asserted 
against him. It may hâve been knowledge of the fact that Brown was 
financially able to meet any claims which they might hâve agains*- 
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him whicH prevented any action by the Englîsh brothers at tbat time ; 
but, whatever may hâve led to their inaction, it is fair to say that 
in 1903 failure on Brown's part to transf er a greater number of shares 
than he did make over to his wife overcomes the argument that at 
that time he had in mind a scheme to defraud plaintiffs in this suit, or 
to hinder them in the collection of their claims. 

[2] Surely, under such a state of facts, the contention that the 
transfer from the husband to his wife was voluntary is not sound. 
A voluntary conveyance is one where there is a total want of any sub- 
stantial considération; mère inadequacy of considération is not 
enough to bring a conveyance within the définition of voluntary con- 
veyances. If there is a total want of any substantial considération, 
creditors of the grantor may avoid such a conveyance; but if the 
considération is substantial, yet inadéquate merely, the conveyance 
will not be void as to creditors unless it bas been made with a fraud- 
ulent intent. 3 Washburn on Real Property, 2272. 

[3] We may assume that a contract directly between a husband 
and wife would not be held valid at law in New Jersey ; but it seems 
very clear that equity will recognize a transfer made directly from 
the husband to his wife, when founded on a valuable considération. 
That a husband may make a contract with his wife which will be up- 
held in equity was ruled in Executor of Farmer, Deceased, v. Farmer 
et al., 39 N. J. Eq. 211, cited by the plaintififs. 

Woodruff V. Clark et al, 42 N. J. Law, 198, decided in 1880, was 
an action at law, where plaintiff claimed property by virtue of a chat- 
tel mortgage executed to her by her husband to secure an alleged loan, 
but where the chattel mortgaged property remained in the possession 
of the husband and was seized by subséquent exécution against him 
in favor of the défendants. Chief Justice Beasley prefaced his discus- 
sion of the case by stating that the plaintiff was obliged to prove the 
chattel mortgage given to her by her husband, and that, as she had nev- 
er had the chattels in her possession, she had no standing on the légal 
merits of the case, unless she could establish the validity in law of the 
conditional sale. But he added : 

"That this transfer was enforceable in equity, and that the title of tlio 
plaintiff would hâve been protected in that forum against the claims of her 
husband's creditors, no one will deny ; the only question being whether such 
transfer can be recognized and efCettuated by a court of law." 

In Garwood v. Garvvood, 56 N. J. Eq. 265, 38 Atl. 954, decided in 
1897, it was held that a husband can enter into an enforceable contract 
to repay his wife money loaned to him by her, and that such a con- 
tract is good in equity as against the claim of a subséquent judgment 
creditor of the husband, who has levied his exécution, contesting the 
validity of the mortgage solely upon the ground that it was made di- 
rectly by the husband to his wife without the intervention of a 
trustée. 

Turner v. Davenport, 63 N. J. Eq. 288, 49 Atl. 463, decided in 1901, 
cited by the plaintiffs to sustain the proposition that a légal contract 
cannot be made between husband and wife in the state of New Jersey, 
may support the well-sctlled common-law rule that the wages and 
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eamings of the wife became or could become by réduction to posses- 
sion the absolute property of the husband; but the case is positive 
authority to sustain the gênerai rule that, under the married women's 
acts of the state of New Jersey, the rule of the common law has 
been superseded by statute, and that a wife may maintain a suit in 
equity even against her husband to enf orce a contract for the perform- 
ance of service to a copartnership of which her husband was a mem- 
ber. 

Such, too, is the gênerai rule recognized by the Suprême Court of 
the United States, in Wallingsford v. Allen, 10 Pet. 583, 9 L. Ed. 542. 
It was there said: 

"Agreements between husband and wife, during coverture, for the transfer 
from him of property directly to the latter, are undoubtedly vold at law. 
Equity examines with great caution before it wUl conflrm them. But It does 
sustain them when a clear and satisfactory case is made eut that the prop- 
erty is to be applied to the separate use of the wife; where the considéra- 
tion of the transfer is a separate interest of the wife, ylelded up by her for 
the husband's beneflt, or of their family, or which has been appropriated by 
him to his uses; where the husband is in a situation to make a gift of 
property to the wife, and dlstinctly séparâtes it from the mass of hls prop- 
erty for her use. Either case equity will sustain, though no trustée has been 
interposed to hold for the wife's use. In More v. Freeman, Bunb. 205, it was 
determined that articles of agreement between husband and wife are binding 
in equity, without the intervention of a trustée. Other cases may be cited to 
the same purpose. In regard to grants from the husband to the wife, an ex- 
amination of the cases in the books will show, when they bave not been sus- 
talned in equity, it has been on account of some feature in them impeachlng 
their fairness and certainty, as that they were not in the nature of a pro- 
vision for the wife, or when they interfered with the rlghts of a créditer, or 
when the property given or granted had not been distinetly separated from 
the mass of the husband's property. In Slanning v. Style, 3 P. Wms. 334, Lord 
Talbot assumed the doctrine that femes covert could hâve a separate interest 
by their husband's agreement. In the case of Lady Arundel v. Phippls, 10 Ves. 
146, 149, Lord Bidon held that a husband and wife after marriage could con- 
tract, for a bona fide and valuable considération, for a transfer of property 
from him to her. In Shepard v. Shepard, 7 Johns. Ch. (N. Y.) 57 [11 Am. 
Dec. 396], it Is said husband and wife may contract, for a bona fide and 
valuable considération, for a transfer of property from him to her. In 
Walter v. Hodge, 2 Swanst. 97, it is said husband may convey to the wife 
a chattel. In the case of glft from the husband to the wife, it Is held 
valid, when the husband, by some distinct act, divests himself of his prop- 
erty. As, for instance, in the case of Lucas v. Lucas, 1 Atk. 270, the Lord 
Chancelier held that the transfer of £1,000 South Sea annuities by the hus- 
band, in the name of the wife, was so décisive an act as amounted to an 
agreement by the husband that the property should become hers. It is not 
necessary to review hère the cases of gifts to the wife by tlie husband, which 
hâve been sustained in equity. They are alluded to, to show how far equity 
has gone in maintalnlng transfers of property by the husband to the wife, 
without the intervention of a trustée, and when there was no valuable con- 
sidération money from the wife to the husband." 

Metzker v. Bonebrake, 108 U. S. 66, 2 Sup. Ct. 351, 27 L. Ed. 654, 
has a bearing upon the présent case. There suit in equity was brought 
by an assignée in bankruptcy to set aside a conveyance of real estate 
made shortly before the bankruptcy by the bankrupt to his wife through 
the intervention of a third party. The évidence showed that the hus- 
band, throughout a period of years after marriage, had come into the 
possession of moneys belonging to the wife, and that the husband was 
219 1\— 17 
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insolvent when he made the conveyance of certain lands to his wife, but 
that the wife did not know of his insolvency. It was shown that the land 
was conveyed in good faith and without purpose to defraud creditors. 
The Suprême Court sustained the transfer, and approved of the déci- 
sion of Atlantic National Bank v. Tavener, 130 Mass. 407, wherein the 
Suprême Court of Massachusetts held that a loan by a wife to her hus- 
band of money which was her separate property, upon his promise to 
repay it, created an equity in her favor which a court of equity would 
enforce ; it not appearing that repayment of the loan was made with the 
purpose of hindering, delaying, or defrauding creditors. Such a con- 
veyance was regarded not as a voluntary one, and was sustained against 
the creditors of the husband. Magniac v. Thompson, 7 Pet. 348, 8 L. 
Ed. 709; Garner v. Second National Bank of Providence, 151 U. S. 
420, 14 Sup. Ct. 390, 38 h. Ed. 218. 

Another case of importance is Bean v. Patterson, 122 U. S. 496, 7 
Sup. Ct. 1298, 30 L. Ed. 1126. There William Miller deeded land to a 
trustée for the benefit of his wife at a time when he was insolvent. 
When an attack was made upon the transaction, and a court of equity 
was asked to set aside the deed as fraudulent and void, the Suprême 
Court said : 

"If, therefore, there had been no other considération for the deed tlian 
a désire to seeure for his wife provision against the necessities of tlie 
future, it could not be sustained. It must flnd its support in the fact, al- 
leged in the récital, that the amount secured was a sum realized from the 
sale of her individual property, and used by him. It is not material whether 
the récital be accurate in stating that the sum received from the sale of 
her property was used in payment of the real estate covered by the deed ; 
it is sufHcient if Miller was indebted to his wife in the amount meutioned. 
That the property in l'ennsylvania, deeds of which are mentioned above, was 
used for his benefit, and to pay or seeure his debts, is sufBciently established. 
The amount realized therefrom, as we read the évidence, was greater than 
the sum named in the trust deed as due to her. That deed for her security 
stands, therefore, upon full considération. Had it been given to a third 
party for a like debt, it would not be open to question that it would hâve 
been unassallable. The resuit is not changed because the wife is the person 
to whom the debt is due and not another. While transactions by way of pur- 
chase or security between husband and wife should be carefully scrutlnized, 
when they are shown to hâve been upon full considération from one to the 
other, or, when voluntary, that the husband was at the time free from debt 
and possessed of ample means, the same protection should be afforded to 
them as to like transactions between tJiird parties." 

Seitz v. Mitchell, 94 U. S. 580, 24 E. Ed. 179, decided in 1876, relied 
upon by plaintiffs, involved the construction of a statute (section 727, 
R. S. District of Columbia) which made the right of a married woman 
to property belonging to her at the time of marriage, or acquired dur- 
ing marriage in any other way than by gift or conveyance from her 
husband, as absolute as if she were unmarried. The court held that 
under the statute the earnings of the wife during coverture could not 
be part of her separate estate, but belonged to her husband, and that 
she could hâve such earnings only by the gift of her husband, and such 
gift was not protected against his creditors. But the court laid em- 
phasis upon the failure of Mrs. Seitz to aver that she had paid for the 
lots involved out of her separate property, or to aver or prove that she 
had any separate property, and had paid for the lots with her own sep- 
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arate property. The whole case turned for décision upon the point 
that under the statute referred to the earnings of the wife did not be- 
long to her, because they were not part of a separate estate, and the 
possession of money by the wife raised no presumption that it was 
her separate estate. In certain language, however, the opinion of Jus- 
tice Strong implies that purchases of either real or personal property 
made by the wife of an insolvent debtor during coverture, while justly to 
be regarded with suspicion, are yet to be upheld where it clearly appears 
that the considération has been paid out of her separate estate. 

Schreyer v. Scott, 134 U. S. 405, 10 Sup. Ct. 579, 33 L. Ed. 955, de- 
cided in 1890, is much doser to the instant case than is Seitz v. Mitchell, 
and it is worthy of passing notice that Seitz v. Mitchell is not cited in 
Schreyer v. Scott, but the earlier cases of Smith et al. v. Vodges, 92 
U. S. 183, 23 L. Ed. 481, decided in 1875, one year before Seitz v. 
Mitchell, and Sexton v. Wheaton, 8 Wheat. 229, 5 L. Ed. 603, decided 
in 1823, are. 

The question presented in Schreyer v. Scott was whether certain 
transfers of property made by Schreyer to his wife were fraudulent 
and void as against a créditer of the husband. Upon the facts, the 
Suprême Court found that according to the testimony of Schreyer the 
deeds were not made as a voluntary transfer, but rather to pass the légal 
title to his wife of property of which she was prior thereto the équitable 
owner, but in which she had at least an équitable interest. Mrs. 
Schreyer in that case, like Mrs. Brown in this, had considérable money 
at the time of her marriage. She had purchased property with her 
own money, and rentals from property so purchased were treated as 
hers. The balance of money which she had when she married was 
passed over to her husband from time to time for improvements on 
the property and to use in his business. Without entering into détail, 
the Suprême Court rested its décision upon a finding that the testimony 
clearly disclosed that Mrs. Schreyer at the time of her marriage was 
possessed of separate property which was the foundation and largely 
the source of subséquent accumulation, so that the conveyances by 
Schreyer to his wife were not purely voluntary, but meritorious and 
upon good considération. 

[4] The facts in the Schreyer Case are also like those in the présent, 
in that there was considérable objection to the testimony of Schreyer, 
because what he said was confused and uncertain, without definiteness 
as to amounts and dates, and because moneys received for rent after the 
conveyances were deposited by Schreyer in his own name and were man- 
aged and handled by him as his own, and no accounts were kept between 
husband and wife of their separate moneys, but ail were mingled in one 
fund in his hands. Meeting this argument, which is really the sub- 
stance of the argument of counsel for the English brothers with re- 
spect to the transactions under investigation, the Suprême Court said : 

"But does ail this indicate fraud? If his testimony is worthless and to 
be rejected, then there is practically no testimony interpreting those trans- 
actions, and the court never présumes fraud. The very confusion and care- 
lessness in the deallngs between husband and wife make against rather than 
in favor of the elaim of fraud. There is no évidence that he was in debt 
at the time of thèse conveyances, at least beyond a trifling amount, which 
was subseqiiently pald ; and If the parties had Intended fraud and wrong, 
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iinquestionaWy their accounts would hâve been kept carefuUy and accurate- 
ly, and books would now be presented showlng such accounts. Husband and 
wife evidently saw no neeessity of dealing with each other at arm's length ; 
the title to the property was placed in ber name, wben there was no légal 
or équitable reason why it sbould not be done; and tbe rents and otber 
cash receipts were not unnaturally kept In one account and handled as one 
fund. The lack of substantial indebtedness and the record of the transfer 
being established, the carelessnesss of their dealings tends to prove honesty, 
rather than to establish fraud." 

[5] We may therefore dispose of the first transaction, or the 
1903 transfer, by saying that in the light of the décisions of the New 
Jersey courts, which are not out of harmony with the décisions of 
the Suprême Court of the United States, the transfer to Mrs. Brown 
by her husband was valid, and was made for ample considération 
by way of advances made to him by her from her separate estate, 
and with the intent on his part to repay her, and without intent or 
purpose on his or her part to hinder or delay thèse plaintiffs or any 
one else in the collection of any claims that they might hâve against 
him at the time of the transfer. The stock, therefore, was law- 
fully made over to Mrs. Brown, and plaintiffs hâve failed to establish 
any right or claim to it, or to any proceeds which ever passed into 
the hands of Mrs. Brown by reason of any sales of it, or any part of it. 

II. We now pass to the 1905 transaction. This, too, under the évi- 
dence, must be regarded as a bona fide transfer or sale, and not as a 
pledge. This transfer arose out of the agreement made on August 
31, 1901, between H. J. McCormick, P. S. Jones, and the deceased, 
Charles B. Brown. Jones and McCormick were to aid in the pro- 
motion and consolidation of the Gypsum corporation. Brown was 
to advance them $2,500 as required from time to time, and they 
(Jones and McCormick) were to pay Brown a sum equal to 30 per cent. 
of ail the net profits in stock and cash that they might receive, first de- 
ducting and repaying to Brown the $2,500 advanced by him (Brown). 
Plaintiffs say that if any transfer was made by the deceased (Brown) 
to his wife, prior to his death, it was while they were creditors of the 
deceased, and was without considération, and with the intent of pre- 
venting plaintiffs from getting hold of the stock. The instrument by 
which Mr. Brown assigned any right accruing to him to receive stock 
which was to be issued to McCormick and Jones was in writing and 
bears upon its face a notation, in the handwriting of McCormick, now 
deceased, showing that he received it May 16, 1905, the day after its 
date. Plaintiffs again hâve failed to prove insolvency of Brown at 
the time of this assignment to his wife, while, on the other hand, the 
accountants who testified in this Court demonstrated that in May, 
1905, Brown had over $30,000 in bank, and still had of his original 
shares 130 preferred and 230 common, and owned valuable real estate 
in Omaha. The fact is that this accruing right to Brown to receive 
stock under the arrangement with McCormick and Jones seems to hâve 
been somewhat outside of his original arrangement with the English 
brothers. 

It appears that between 1903, when Brown transferred to his wife 
the stock referred to in the previous part of this opinion, and May 
15, 1905, the date of the exécution of the assignment of the stock to 
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come f rom McCormick and Jones to Brown, Brown kept on using as his 
own and putting to his individual crédit in banks large sums of money 
collected on account of the rentals of the separate property of his 
wife, défendant in this suit. Furthermore, he received annuity moneys 
due to her, so that altogether, when he turned over the McCormick 
stock to her, the aggregate moneys for which he became accountable 
to his wife amounted to at least $3,965.77. This amount excludes items 
of $2,724.72 and $400, which the défendant claims ought to be included 
as a receipt by Mr. Brown of moneys belonging to Mrs. Brown ; but, 
as Mrs. Brown's recollection as to thèse items was so vague that she 
could give no aid in explanation of the matteri? they should be ex- 
cluded. 

Furthermore, there is nothing to show that at the time of this 1905 
transfer the English brothers had made any claim against Brown. 
Without entering upon a précise application of what légal rule should 
be applied with respect to the burden of proof, it is enough to say that 
Mrs. Brown has shown that there was valuable considération, that 
there was good faith, and that her husband was solvent when this trans- 
fer was made. The fact that the transfer was made but a few weeks 
prior to the institution of the suit by the English brothers against 
Brown in the Suprême Court of the state of New York has had most 
attentive considération on my part, and the whole surrounding circum- 
stances connected with this 1905 transfer hâve been weighed with spé- 
cial care, yet the conclusion is irrésistible that, when the transfer was 
made, BroAvn was solvent and paid a fair considération, and that he 
and his wife acted in good faith in the matter. 

III. Let us now move to the transaction of August 3, 1909. Hère 
we iînd a changed situation. The plaintiflfs had brought their suit 
against Mr. Brown on June 13, 1905, and had obtained a judgment in 
1906, so that Brown knew of the established right of the English broth- 
ers to the stock or money under the original agreement made with them, 
and Mrs. Brown, of course, knew of the institution and détermination 
of this suit, although she was not a party to it. It is a most reasonable 
construction of her whole testimony that she and her husband had the 
greatest confidence in each other, and, as they had had mutual deal- 
ings in Gypsum stock, it would be against the ordinary rules of human 
nature to assume for a moment that she did not know of the existence 
of the suit by the English brothers against her husband and judgment 
in their favor. So, too, for like reasons did she know of the attachment 
issued in the action by her husband against the English brothers. It 
may be assumed that between May 15, 1905, and August 3, 1909, her 
advances to her husband and his collections for her account aggregated 
$20,963.18, so that when, in 1909, Mr. Brown transferred to her ail 
the stock lie then had in the corporation, 130 shares of preferred and 
230 shares of common stock, their value was inadéquate to cover his 
debt to her. But, even so, it is plain that at least much of the money 
advanced by her was received by Brown when he was in failing cir- 
cumstances, and when Mrs. Brown knew he was so situated, and the 
shares were turned over to Mrs. Brown when he was without means 
wherewith to meet the claims of the English brothers under the original 
agreement between himself and them, and when he and his wife both 
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knew that the English brothers were diligently pressing their rights and 
tbat the transfer of the stock would necessarily operate to hinder and 
delay the collection of the New York judgment held by the English 
brothers, and which was withotit just right attacbed by Brown. 

I should say that under such circumstances, the transaction ought 
not to be sustained, for the rnanifest purpose of the turning over on 
his part was to make it impossible for bis judgment creditors to recover 
that to which they were justly entitled, and to which they had been en- 
titled ever since the organization of the Gypsum Company, and I think 
it must be found that the wife for the purpose of aiding him as well 
as to obtain a préférence took the shares with full knowledge of the 
circumstances and of the judgment, and of ilie proceedings on the part 
of her husband to defeat the payaient of the same, and that his and her 
acts were done with a purpose of hindering and defeating his creditors, 
the English brothers. 

The position taken by the défendant is that the transfer of 1909 was 
a pledge, whereas the transfers of 1903 and 1905 were full acquit- 
tances. While such a distinction should not change the resuit, I can- 
not distinguish the last transfer from the two previous ones. I should 
say that the transfer of 1909 was of the same ciiaracter as the preceding 
ones, and is not to be treated as a pledge. If one was a transfer by way 
of sale, ail were. No note was given by the husband to the wife, and 
no essential différences surround the several forms of transfer. This 
view is justified by the vagueness of the testimony of Mrs. Brown con- 
cerning the matter of a loan and deposit as collatéral, as well as by her 
failure to set forth in her account as administratrix the ownership by 
her husband of any shares which were delivered or transferred to her 
in 1909. If the shares were merely pledged, his estate would bave had 
a sufficient interest in them to require the administratrix to describe and 
include them, and the creditors would hâve a right to know the fact con- 
cerning such ownership and when and how it ceased. Granting that 
a voting trust agreement existed in 1909, and that the stock was held 
in the form of voting trust certificates, and that for this reason the 
transfer from Mr. Brown to Mrs. Brown would not appear upon the 
books of the corporation, yet notwithstanding this, and the fact that 
the légal title to the shares may hâve been in the voting trustées, if the 
transaction was merely a pledge, there must hâve been an equity in 
Brown as the real owner of the shares, which ought to hâve been dis- 
closed and referred to by the administratrix and Mrs. Brown. 

I hâve not failed to read the note incorporated in the audited and 
stated account of Mrs. Brown as administratrix, filed in the orphans' 
court in New Jersey on December 6, 1912, wherein she states that she 
does not set forth the individual claim of herself against the estate for 
moneys loaned to Mr. Brown dtiring his life, and which he promised 
to repay, because the expense of enlarging the account with such items, 
which ran into thousands of dollars, would be a burden to the account- 
ant, in view of the fact that there was no likelihood of the estate being 
able to pay such further claims of the accountant, in view of the insol- 
vency of the estate. But omission on the part of Mrs. Brown to set 
forth her individual claims ought not to excuse her from including any 



ENGLISH V. BKOWN 263 

équitable ownership which the décèdent, her husband, had in property 
under a pledge, whether or not the pledge was made to her in her in- 
dividual capacity. It is to be observed too, that in her answer Mrs. 
Brown expressly says that Mr. Brown did — 

"agrée to and did sell, assign, transfer, and set over to thls défendant the 
130 shares of preferred stock and 230 shares ot common stock ot the United 
States Gypsum Company, * * * and this défendant thereupon accepted 
said stock in acquittance of said advances so made as aforesaid, and in pay- 
ment of the indebtedness then due this défendant from the said Charles B. 
Brown, and in paynient of the further sum at that tlme advanced by this 
défendant to the said Charles B. Brown, and that said sums so due this de- 
fendant, and so advanced by this défendant to the said Charles B. Brown, at 
and prior to the said 3d day of August, 1909 (but subséquent to May 15, 1905), 
were greatly in exeess of the value of the stock so transferred and sold to 
this défendant at or about said time as aforesaid." 

[6] It mav be conceded that a créditer of an insolvent debtor may 
be preferred'fGreen v. McCrane, 55 N. J. Eq. 436, 37 Atl. 318; Lehr- 
enkrauss v. Bonnell, 99 N. Y. 240, 92 N. E. 637) ; and that this rule 
may prevail, even though the wife is the preferred créditer (Jewell 
V. Knight, 123 U. S. 426, 8 Sup. Ct. 193, 31 L. Ed. 190); and that 
a transfer may under certain circumstances be made for a valuable 
considération by a husband to his wife when the husband is in failing 
circumstances. But, while such a conveyance may be made for a val- 
uable considération, it nevertheless must hâve been executed and re- 
ceived in good faith and for an honest purpose. That is to say, good 
faith, as well as a valuable considération, is necessary to support a 
conveyance from husband to wife as against creditors standing in the 
position of the plaintiffs in the présent suit. The gênerai doctrine 
goes way back to Twyne's Case (1601), 3 Coke, 80; it is stated by Lord 
Mansfield in Cadogan v. Kennett (1776) 2 Cowper's Reports, 432. 

There Lord Mansfield, discussing the statute of 13 Elizabeth, which 
relates to frauds against creditors, çited the case of a person where, 
with knowledge of a decree of a Court of Chancery and séquestration 
of the house and building, gave a full price for them, it was held the 
purchase being with the manifest view to defeat the créditer, was 
fraudulent, and therefore, notwithstanding a valuable considération, 
void. He continued, saying : 

"So, if a man knows of a judgment and exécution, and, with a view to 
defeat it, purchases the debtor's goods it is void, because the purpose is 
iniquitous. It is assisting one man to cheat another, which the law will 
never allow. There are many things which are consldered as circumstances 
of fraud. The statute says not a word about possession. But the law says, 
if after a sale of goods, the vendee continue in possession, and appear as 
the visible owner it is évidence of fraud, because goods pass by delivery. But 
it is not so in the case of a lease, for that does not pass by delivery." 

Cadogan v. Kennett, supra, was expressly cited with approval by 
the Suprême Court of the United States in Cléments v. Moore, 6 Wall. 
299, 18 L. Ed. 786. There the court said : 

"A sale may be void for bad faith, though the buyer pays the full value 
of the property bought. This is the conséquence, where his purpose is to 
aid the seller in perpetratlng a fraud upon his creditors, and where he buys 
recklessly, with guilty knowledge." Wadsworth v. Williams, 100 Mass. 126; 
Robiuson v. Holt, 39 N H. 557, 75 Am. Dec. 233. 
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An interesting case of where a purchaser of property transferred 
by a debtor to defraud his creditors paid full value, and yet the sale 
was set aside as against the créditer, is found in Green v. Tantum, 19 
N. T- Eq. 105. The court there recognized that, if the vendor intend- 
ed fraud and the vendee was innocent and paid the considération 
foi the transfer in good faith without knowledge of such intent, the 
title could not be injured by the vendor's fraudulent intent. But it 
appeared that the vendee knew of the pendency of a suit against the 
vendor, and of a verdict which had been rendered in such suit against 
the vendor, and because of many circumstances not necessary hère to 
be recited was put upon inquiry, and so charged with notice, and that a 
court of equity would deprive him of the character of a bona fide pur- 
chaser without notice. The chancellor in his opinion said that it was 
easy to believe that the answer was literally true, and that the vendee 
in the case had no knowledge of any intent of his vendor to defraud 
the complainant by the transfer ; but he held that, if the circumstances 
were such as must and ought to hâve aroused in the vendee's mind, in 
spite of the fact that the fraudulent intent was not announced and an 
honest purpose pretended, a conviction that the object was to delay 
the complainant, the answer should not protect him. 

The transfer was from one brother to another, but for full con- 
sidération, and the suit was by a creditor to hâve the transfers de- 
clared void as against her. In the discussion of the facts, it is express- 
ly stated that there was no direct proof that the vendee brother knew 
of any intent on the part of the vendor brother by the assignment to 
defraud the particular creditor by taking the transfer, and there was 
no part of the proof which directly or by implication connected the 
vendee brother with the design of the vendor brother to defraud his 
creditor. I quote from the opinion of Chancellor Zabriskie : 

"The facts before Dr. Tantum at the time of thls transaction were such 
that they must hâve suggesteci to him that the object of his brother was to 
do just what he has slnce done — to transfer ail his property In New .Tersey 
to some purchaser, for value actually paid over, before they were attached 
or seized in any way, so as to be beyond the reach of the complainant. This, 
although no knowledge in its strict or literal sensé, so as to make his 
déniai of knowledge of that intent per.iury, yet is such notice of circumstances 
of suspicion that should hâve put him upon inquiry as will deprive him, in 
a court of equity, of the character of a bona fide purchaser without notice. 
A person is to be charged with notice when he is acqualnted with circum- 
stances sufBcient to convince a court or jury of the truth of the fact." 

This case was affirmed in 21 N. J. Eq. (6 C. E. Green) 364. 

In the light of the foregoing views, the judgment for $5,412.91 in 
the action for malicious prosecution, because of the attachment which 
had been obtained by Mr. Brown against the English brothers, loses 
real importance in the case, for the reason that the judgment was en- 
tered after the death of Mr. Brown, and against the administratrix, 
who appears not to hâve any property belonging to the estate of her 
husband, except that involved in the matters heretofore passed upon, 
and which is not of a quantity or value in excess of the demands to 
which Mrs. Brown must respond under the judgment for $21,534.27. 

Ilaving now disposed of the matériel features of the case, it remains 
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to exercise a proper jurisdiction. In Cléments v. Moore, 6 Wall. 299, 
18 L. Ed. 786, after referring to the flexibility and tolérant jurisdic- 
tion to be exer-ised in equity, Justice Swayne said : 

"The cardinal prlnciple jg * * * that (he property of a debtor shall not 
be diverted frorn the payment of his debts to the injury of his credltors, by 
nieans of the fraud." 

Applying to the best of my judgment the underlying rule, I conclude 
that the making, over and receipt of the stock in 1909 after notice was 
given by the institution of the original action in the Suprême Court of 
New York, wherein the English brothers were plaintiffs and Mr. Brown 
was défendant, hâve been prejudicial to the rights of the English 
brothers, creditors of Mr. Brown. If Mrs. Brown now holds the 
shares of stock in the Gypsum Company which were transferred to 
her by her husband on August 3, 1909, preferred and common, she 
will be regarded as a trustée, whose duty it is to transfer such shares 
to the English brothers, together with ail the dividends which she has 
collected upon such shares from and after August 3, 1909, and up to 
the time of the delivery, together with interest on the dividends so 
collected from the date of the receipts of the dividends, and against 
the amounts of the dividends collected, she should be credited with any 
sums of money that the books in évidence show she advanced to Mr. 
Brown or that Mr. Brown collected for her account and failed to 
pay over, from the date of the transfer of the McCormick shares on 
May 15, 1905, up to the date of the institution of the action by the 
English brothers against her husband, which was June 13, 1905. If, 
however, Mrs. Brown has sold the shares of stock turned over to 
her on August 3, 1909, by her husband (and it would seem she has), 
then she must account for and pay to the plaintiffs ail moneys received 
on account of the sales of said shares of stock as such sales hâve been 
made for Mrs. Brown's account from time to time, together with 
ail dividends received on the shares so sold up to the time of the sale 
or sales thereof, with interest on any and ail dividends collected by 
her from the time of the receipt of such shares or any thereof until 
the rendition of this decree, together with interest at the current rate 
of interest in New Jersey upon any moneys received from the sales of 
stock from the date of the respective sales up to the time of the ren- 
dition of this decree; and against the amounts so due, she should be 
credited with any sums of money that the books in évidence show she 
advanced to Mr. Brown or which he collected for her account, but fail- 
ed to turn over to her, from the date of the transfer of the McCor- 
mick shares on May 15, 1905, up to the date of the institution of the 
action in New York by the English brothers against her husband, 
June 13, 1905. 

Before final decree in the premises may be entered, the court will 
hear further testimony with respect to the situation and disposition of 
the stock transferred in 1909, and then make an accounting along 
the lines just laid down. 
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BUCYRUS CO. V. McARTHUR. 

(District Court, M. D. Tennessee, Nasliville Division. September 11, 1914. 
Opinions as to Attacbmeut and Jurisdiotion, October 30, 1914.) 

No. 24. 

1. Courts iS='34C — Peoceduke— Attaciiment — Statutort Provisions. 

Rev. St. § 915 (Comp. St. 1913, § 1339), providing that in common-law 
causes in the Circuit and District Courts plaintiff sliall be eutitled to 
similar remédies by attachment or other process agalnst the property of 
défendant provided by ttie laws of tbe state, merely autliorizes the issu- 
ance of ancillary attachments for the purpose of iinpounding the property 
of défendants, of whose person the court may othervvise acquire jurisdio- 
tion, and the fédéral courts are not authorized to issue foreign attach- 
ments as the original process for commenclng a suit agalnst défendants 
not amenable to Personal service of process. 

[Kd. iSTote.— For other cases, see Courts, Cent. Dig. § 918 ; Dec. Dig. <S=> 
346.] 

2. Attachment <3=>12 — Actions in Which Autiiokized — Suits ik Equitt. 

Attachment is a purely statutory remedy, entirely unknown to tlie im- 
mémorial practlce or usage of courts of equity, and is essentially a légal 
remedy, which in the absence of statutory autUority is not available iu 
equity. 

[Ed. Note.— For other cases, see Attachment, Cent. Dig. §§ 38, 39 ; Dec. 
Dig. <S=>12. 

For other définitions, see Words and Phrases, Ilrst and Second Séries, 
Attachment] 

3. Courts <g=»346 — PiiocKouRE — Attachments — Suits in Equity. 

In the absence of any provision in the rules of the District Court for 
wrlts of attachment in suits in equity, such remedy is not available, as 
there is no statutory authorlty therefor under Rev. St. § 915 (Comp. St. 
1913, § 1539), providing that "in comnion-law causes" in the Ctpcuit and 
District Courts plaintiff shall be entltled to similar remédies by" attach- 
ment as provided by the lavi's of the state, and section 914, providing that 
the practice, pleadlngs, and forms and modes of proceedlng in civil causes, 
other than equity and admiralty causes in the Circuit and District Courts, 
shall conform as near as may be to the practice, pleadings, and forms 
and modes of proceedlng in the state courts, nor has the Suprême Court 
provided for such remedy under the authorlty given it by section 917 to 
prescribe the forms of writs and other process, etc. 

[ï^d. Note. — For other cases, see Courts, Cent Dig. § 918; Dec. Dig. 
®=>346.] 
t. Attachment <g=»113 — Pleadings — Allégations as to Gp.ouxns op At- 
tachment. 

In a suit In the United States court for one of the districts of Tennessee, 
a bill alleglng that défendant was threatenlng, preparing, and attempting 
to remove "crtaln property from the junsdictlon of the court did not state 
a ground of attachment, withln Shannon's Code Tenu. § 5211, authorizing 
an attachment where défendant is about to remove, or has removed, him- 
self or property from the state, etc. 
' [Ed. Note. — For other cases, see Attachment Cent Dig. §§ 307-311 ; 

Dec. Dig. <©=5ll3.] 

As to Jurlsdlction. 

5. Courts ©=5328 — United States Courts — Jukisdiction — Amount Involved 
— JoiNDEB OF Causes. 

The enforcement of liens on a steam shovel, for the purchase priée 
thercof and work thereon, was a matter of purely équitable cognizance, 

©rsPor otiier cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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whlle causes of action for goods.sold and on an account stated, entlreiy 
disconnected from the claims relating to the steam shovel, were of purely 
légal cognizanee; and ueither equity rule 26 (198 Fed. xxv, 115 C. C. A. 
xxv), authorizing the joinder in one bill of as many causes of action cog- 
nlzable in equity as plaintifl! may hâve against défendant, nor rule 23 
(198 Fed. xxlv, 115 C. C. A. xxiv), providing that, if iu a suit in equity a 
matter ordinarily detenninable at lavv arises, such matter shall be de- 
termined in that suit according to the priuciples applicable, without send- 
ing the case or question to the law side of the court, authorized the join- 
der of such causes of action in oue suit, for the purpose of briuging the 
amount involved wlthin the jurisdietion of the United States District 
Court. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 890-896; Dec. 
Dig. is=>328.] 

6. Courts <@=>328 — United States Couets — Jueisdiction — Amount Involved 

— Enforcbment of Lien. 

In a suit to enforce liens against a steam shovel, the amount Involved 
was the amount claimed, and not the value of the shovel. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. ®=>328.] 

7. Courts <S==>2S0 — Want of Jurisdiction — Waivek of Objections. 

Under Judlcial Code (Act March 3, 1911, c. 231) § 37, 36 Stat. 1098 
(Comp. St. 1913, § 1019), providing that, if in any suit commenced in a 
District Court it shall appear to the satisfaction of the court at any tlme 
that it does not really and substantlally involve a controversy properly 
within its jurisdiction, the court shall proceed no further therein, but 
shall dismlss the suit, there being an entire want of équitable jurisdic- 
tion over causes of action for goods sold and on an account stated, sought 
to be joined with causes of action for the enforcement of liens on a steam 
shovel, the court should so hold of its own motion, though the question 
was not raised by the pleadings or suggested by couusel, and, where with- 
out such causes of action the amount involved was less than the jurisdic- 
tional amount, should dismiss the suit ; the case not being one in whlch 
the défense of a plain and adéquate remedy at law might be waived by 
défendant. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 816-818; Dec. 
Dig. ®=>280.] 

8. Courts (@=:ï2e8 — ■ United States Courts — Jurisdiciuon — District in 

WiiiCH Suit Should be Beouqht. 

There is no provision of law under whlch a défendant, residing in the 
Eastern district of Tennessee, can be summoned to appear in the Middle 
district, and défend against transitory légal causes of action by a résident 
of another state, even though such causes of action could be joined with 
causes of action for the enforcement of liens on property within the Mid- 
dle district. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 806, 807, 812; 
Dec. Dig. <g=268.] 

In Equity. Suit by the Bucyrus Company against M. T. McArthur. 
On application for writ of attachment. Application denied, and suit 
dismissed. 

Smith & Berry and W. L. Talley, ail of Nashville, Tenn., for plain- 

tiff. 

SANFORD, District Judge. This is an original bill on the equity 
side of the court. It allèges that the plaintifï is a citizen and résident 
of Wisconsin and the défendant a citizen of Tennessee, residing in 

(E=>For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digesta & Indexes 
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the Eastern District. The bill seeks to enforce: (1) A claim fof 
$1,750.00 and interest, due as part of the purchase priée of a steam 
shovel sold by the plaintiff to the défendant and secured by réten- 
tion of title, which is now located within this district ; (2) a daim for 
$703.06 for work and labor donc by plaintiff on said shovel aftcr 
such sale, and secured by statutory lien ; (3) an account of $687.-50 
and interest for goods sold by plaintiff to défendant under a contract 
of conditional sale retaining title — the location of such goods not being- 
stated ; (4) the f urther sum of $329.49 due by account stated ; makin^;- 
a total claim of $3,470.05. 

The bill allèges that this court has jurisdiction by reason of the di- 
versity ùf citizenship and amount involved and the fact that "this suit 
is brought to foreclose a mortgage" and "is of a local nature." The 
bill prays for a writ of subpœna directed to the défendant in the East- 
ern District of Tennessee ; for "writs of attachment pursuant to the 
practice in the State"; and for writ of injunction pendente lite. 

The plaintiff has applied for a fiât for the issuance of a writ of at- 
tachment, as prayed in the bill. 

[1] I assume, for présent purposes, without détermination, that 
so much of the bill as relates to the rétention of title to the steam 
shovel and the enforcement of a lien thereon is a suit "of a local na- 
ture" within the meaning of section 54 of the Judicial Code (Act March 
3, 1911, c. 231, 36 Stat. 1102 [Comp. St. 1913, § 1036]), so that a sub- 
pœna to answer may be served on the défendant by the marshal of 
the Eastern District; and that the plaintiff is hence not applying for 
the issuance of an attachment as the leading process for the purpose of 
compelling the defendant's appearance, but merely seeks an ancillary 
attachment to be issued in connection with the subpœna for the pur- 
pose of impounding the steam shovel. It is well settled that the féd- 
éral courts, under the provisions of the lavvs of the United States gov- 
erning the issuance of process are not authorized to issue foreign at- 
tachments as the original process commencing suits against défendants 
not amenable to personal service of process. Toland v. Sprague, 12 
Pet. 300, 329, 9 E. Ed. 1093; Saddler v. Hudson, 2 Curt. 6, 21 Fed. 
Cas. 135; Dormitzer v. Illinois Bridge Co. (C. C.) 6 Eed. 217, 218. 
And see Courtney v. Pradt (6th Cire.) 160 Fed. 560, 562, 87 C. C. A. 
463, citing Chicago Railway v. Sturm, 174 U. S. '710, 715, 19 Sup. Ct. 
797, 43 L. Ed. 1144. And section 915 of the Revised Statutes (deriv- 
ed from the Act of June 1, 1872, c. 255, § 6, 17 Stat. 197), adopting in 
common law causes in the fédéral courts the lavvs of the several states 
in relation to attachments and other process against the property of 
défendants, merely authorizes the issuance of ancillary attachments for 
the purpose of impounding the property of défendants of whose per- 
son the court may otherwise acquire jurisdiction. Chittenden v. Dar- 
den, 2 Woods, 437, 5 Fed. Cas. 642 ; Nazro v. Cragin, 3 Dill. 474, 17 
Fed. Cas. 1259, 1260; North v. McDonald, 1 Biss. 57, 18 Fed. Cas. 
332, 333 ; Anderson v. Shaffer (C. C.) 10 Fed. 266, 267 ; Boston Elec. 
Co. V. Elec. Lighting Co. (C. C.) 23 Eed. 838, 839; and, by implication, 
Ex parte Railway Co., 103 U. S. 794, 796, 26 L. Ed. 461, and Tread- 
well V. Seymour (C. C.) 41 Fed. 579, 581. The contrary opinion in 
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Guillou V. Fontain, 32 Leg. Int. 362, 11 Fed. Cas. 108, is contrary to 
the great weight of authorit}^ and does not, in my opinion, rightly 
interpret the provisions of the statute. Such ancillary attachment, 
when otherwise authorized, may, however, it seems, be issued in con- 
nection with the Personal process when the défendant is amenable 
thereto. Toland v. Sprague, supra, 12 Pet. at page 329, 9 L. Ed. 1093 ; 
North V. McDonald, supra, 18 Fed. Cas. at page 333. 

[2, 3] Such ancillary attachment of the defendant's property is, 
however, a purely statutory remedy, in dérogation of the common law. 
1 Shinn on Attachment, § 8 (g), p. 10 ; 4 Cyc. 396, and cases cited in 
note 3 ; 3 Am. & Eng. Enc. Law (2d Ed.) 184. It is entirely unknown 
to the immémorial practice and usage of Courts of Equity, either in 
England or in the United States, and is essentially a légal remedy, 
which, in the absence of statutory authority, is not available in equitj'. 
Drake on Attachments (3d Ed.) § 4, a, p. 4; Shinn on Attachments, 
supra, § 7, p. 9 ; 1 Bouv. Law Dict. (15th Ed.) 202 ; 3 Am. & Eng. Enc. 
Law (2d Ed.) 184, 193; Lackland v. Garesche, 56 Mo. 267, 270; Mc- 
Pherson v. Snowden, 19 Md. 197 ; People's Bank v. Shrvock, 48 Md. 
427. 30 Am. Rep. 476, 478. And see Courtnçy v. Pradt (6th Cire.) su- 
pra, 160 Fed. at page 562, 87 C. C. A. 463 ; Shiel v. Patrick (2d Cire.) 
59 Fed. 992, 993, 8 C. C. A. 440; Black's Law Dict. (2d Ed.) 101. "" 

There is, however, no statutory authority for the issuance of such 
an attachment in an equity cause in a Fédéral Court. Section 915 of 
the Revised Statutes, adopting in the Fédéral Courts the laws of the 
several states in relation to attachments against the property of défend- 
ants, is specifically limited to "common-law causes"; and section 914 
of the Revised Statutes, providing that the practice and procédure in 
Fédéral Courts shall conform to those bf the State Courts, specifically 
excludes "equity causes." Neither bas the Suprême Court of the Unit- 
ed States, in promulgating the Rules of Equity Practice in the District 
Courts, under the authority vested in it by section 917 of the Revised 
Statutes, provided for such ancillary writs of attachment. Nor is pro- 
vision made theref or by any rule of this court ; although it may well 
be that this could be done in accordance with the 79th Rule of Equity 
Practice (198 Fed. xli, 115 C. C. A. xli), and under the varions statu- 
tory provisions cited in Steam Stone-Cutter Co. v. Sears (C. C.) 9 Fed. 
8, and Steam Stone-Cutter Co. v. Jones (C. C.) 13 Fed. 567. 

[4] The bill furthermore states no ground of attachment under 
the Tennessee statutes. The sole allégation upon which the prayer for 
attachment is predicated is, apparently, the averment that the défend- 
ant is "threatening, preparing and attempting to remove the said steam 
shovel from out of the jurisdiction of this court." This is, however, 
not équivalent to an averment that the défendant is "about to remove 
or has removed (his) property from the state," or to any other ground 
of attachment set forth in the Tennessee statutes. Code of Tenn. § 
3455 (Shan. 5211). 

I furthermore hâve great doubt whether on the face of the bill, 
this court has jurisdiction. Even assuming that the first two claims 
are, under the allégations of the bill, of an équitable nature, involv- 
ing a claim to or lien upon property within this district, and that the 
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défendant could hence be brought before the court eittier under sec- 
tion 57 of the Judicial Code, if not under section 54, there is no sim- 
ilar averment as to the third and fourth claims, which, so far as ap- 
pears from the averments of the bill, are merely transitory rights of 
action to enforce purely légal claims. As to thèse, there appears to be 
no process by which the défendant can be brought before the court 
in this district. Furthermore, it may be doubted whether the join- 
der of separate légal and équitable causes of action, each of wliich is 
insufficient in amount to create Fédéral jurisdiction, will avail for ju- 
risdictional purposes. And on the whole it may well be that the court 
should disniiss the bill upon its own initiative for want of jurisdiction, 
under the provisions of section Z7 of the Judicial Code. This. question 
is, however, now reserved; and the plaintiff will be allowed twenty 
days in which to file a brief thereon, before action is taken by the court. 
An order will be entered in accordance with this opinion. 

Opinion as to Jurisdiction. 

[5] In my opinion on the apphcation for a writ of attachment I ex- 
pressed great doubt as to whether or not the bill should not be dismiss- 
ed by the court of its own initiative for want of jurisdiction, under sec- 
tion 37 of the Judicial Code. Act March 3, 1911, c. 231, 36 Stat. 1098 
(Comp. St. 1913, § 1019). This question was, however, reserved, and 
the plaintiff allowed twenty days in which to file a brief thereon. This 
brief bas been filed and carefully considered. 

Section 37 of the Judicial Code provides that if in any suit commenced 
in a district court it shall appear to the satisfaction of the court at any 
time after it has been brought that it does not really and substantially 
involve a dispute or controversy properly within the jurisdiction of the 
court, the court shall proceed no further therein, but shall dismiss 
the suit, with such order as to costs as shall be just. The jurisdiction of 
this court must dépend upon the diversity of citizenship of the parties 
and the amount in controversy, if jurisdiction can be maintained. The 
plaintiff is alleged to be a corporation of the State of Wisconsin and 
the défendant a citizen and résident of the Eastern District of Ten- 
nessee. The necessary diversity of citizenship therefore exists. The 
plaintiff sues upon four claims, aggregating $3,407.05. The first is for 
$1,750.00 and interest, alleged to be due as part of the purchase price 
of a steam shovel located within this district, on which the plaintiff 
claims a lien. The second is for $703.06 for work and labor subse- 
quently donc upon said shovel for which the plaintiff likewise claims 
a lien on the shovel. Thèse two claims aggregate $2,453.06 and inter- 
est. Thèse claims may be properly joined, and, in view of the fact 
that a lien is sought to be enforced upon the steam shovel, properly pré- 
sent matters of équitable cogpizance. They are, however, of them- 
selves insufficient in amount to give the court jurisdiction. 

The third claim is for an account of $687.50 and interest, for goods 
sold under conditional sale. Thèse goods are not, however, alleged 
to be in existence or their location shown. There is no allégation in 
the bill which gives any color of claim to a lien upon the steam shovel, 
and from the face of the bill this claim must be held to be a mère money 
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demand against tbe défendant. This is likewise true of the fourtii 
claim for $329.49 alleged to be due by acccunt stated. Thèse last two 
claims aggregate $916.99. They are, however, under the allégations of 
the bill purely of légal cognizance, being merely claims to recover mon- 
ey due. They are furthermore entirely disconnected from the claims 
relating to the steam shovel, and are not in any vvay auxiliary thereto 
or dépendent thereon. 

[6] The jurisdictional amount involved under the lien claims on the 
steam shovel is furthermore merely the amount claimed and not the 
value of the shovel. New England Mortgage Co. v. Gay, 145 U. S. 123, 
130, 12 Sup. Ct. 815, 36 L. Ed. 646; Simk. Fed. Eq. Pract. (2d Ed.) 
180. Obviously, therefore, this court has no jurisdiction under thèse 
two claims of an équitable nature, which aggregate only $2,453.05, ex- 
clusive of interest, unless in arriving at the jurisdictional amount there 
can be added one or both of the disconnected légal demands which hâve 
been joined in the bill. This is not a case presenting the joinder of 
différent équitable claims in one bill, where the test of the jurisdiction- 
al amount is the aggregate of the claims. 1 Street's Fed. Eq. Pract. § 
367, p. 213, and cases cited ; and Lilienthal v. McCormick (9th Cire.) 
117 Fed. 89, 95, 54 C. C. A. 475, in which the plaintifï claimed a lien 
on the same property, both for the advances and damages, each of thèse 
claims, however, being of an équitable nature, involving the enforce- 
ment of a Hen. Nor is the question affected by equity rule 26 (198 Fed. 
XXV, 115 C. C. A. xxv), which merely authorizes the plaintifï to join in 
one bill as many causes of action "cognizable in equity" as he may have 
against the défendant. Nor does equity rule 23 (198 Fed. xxiv, 115 C. 
C. A. xxiv), when read in connection with equity rule 26, authorize 
the joinder in a bill in equity of disconnected matters cognizable only 
at law, this rule obviously relating only to auxiliary matters of légal 
cognizance which may arise in the détermination of an equity cause. 

The question then cornes to this : whether a plaintifï, having a claim 
of équitable cognizance of less than $3,000.00, may successfully invoke 
the jurisdiction of the Fédéral Court by joining in a bill of equity seek- 
ing to enforce such équitable claims a separate and distinct légal cause 
of action, entirely disconnected from the équitable claim, sufficient in 
amount to make an aggregate of more than $3,000.00. I am clearly 
of opinion that this cannot be done. While the equity and law sides of 
the Fédéral Courts are merely différent sides of the same court, it is 
entirely clear that separate claims which are distinctly of équitable and 
légal cognizance cannot be litigated in the same suit, but must be main- 
tained in separate suits. Hurt v. Hollingsworth, 100 U. S. 100, 102, 
25 L. Ed. 569. The présent bill hence présents, under color of one 
bill in equity, two separate and distinct suits, one a suit in equity to 
enforce a lien upon a steam shovel for the amount of the first two 
claims, and second, a suit at law to recover for the amount of the sec- 
ond and third claims. Thèse matters are entirely disconnected, and if 
the case remained in court so much of the bill as relates to the third 
and fourth claims would clearly have to be transferred to the law side 
of the court as a separate suit, leaving in the equity suit only the first 
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and second daims. In neither of thèse two suits, however, would the 
requisite jurisdictional amount be involved. 

I think it clear, therefore, that as neither of the two separate suits 
into which this bill must be divided involves the requisite jurisdictional 
amount, the bill must now be dismissed for want of jurisdiction. 

[7] The bill does not, in mv opinion, présent a question analogous 
to In re Metropolitan Receivership, 208 U. S. 90, 28 Sup. Ct. 219, 52 
L. Ed. 403, or other cases, in which it is held that where the matter pre- 
sented is one of gênerai équitable jurisdiction the défense of a plaia 
and adéquate remedy at law may be waived by the défendant. Rowe 
V. Hill (6th Cire.) 215 Fed. 518, 522, 132 C. C. A. 30. Hère as to the 
third and fourth claims there is an entire want of équitable jurisdic- 
tion ; and the matters involved thereunder being solely cognizable at 
law, the court should so hold of its own motion, though the question is 
not raised by the pleadings or suggested by counsel. Reynes v. Du- 
mont, 130 U. S. 354, 395, 9 Sup. Ct. 486, 32 L. Ed. 934; Allen v. Pull- 
man, 139 U. S. 658, 662, 11 Sup. Ct. 682, 35 L. Ed. 303 ; and cases cited. 

The conclusion reached is furthermore supported by Bureau of Na- 
tional Literature v. Sells (D. C.) 211 Fed. 379, 383, in which, while rec- 
ognizing the gênerai rule that where the plaintiff has established the 
right to équitable relief the court will grant ail other relief essential 
to complète adjustment of the subject-matter among the parties, though 
involving matters of law, it was held that the court's jurisdiction must 
nevertheless be complète by référence to the équitable rehef sought; 
that the auxiliary légal rehef asked for could not be relied on to aid in 
conferring that jurisdiction, and that hence the jurisdictional amount 
in controversy was to be determined solely by référence to the charac- 
ter of the équitable relief sought in the bill. This conclusion applies 
ail the more strongly where the matters of légal cognizance presented 
by the bill are not incidental to the équitable relief prayed but are en- 
tirely separate and disconnected therefrom. 

Since, therefore, it now distinctly appears that this bill, in substance, 
under the color of one suit in equity, really embraces two separate 
and distinct suits, one of équitable cognizance and one purely of légal 
cognizance, neither of which involves a sufficient jurisdictional amount 
to bring it within the jurisdiction of the court, I am of opinion that it 
should now be dismissed by the court on its own initiative. 

[8] I may add, as an illustration of the complexity which would be 
introduced if a bill of this character could be maintained, that while 
the équitable portion of the bill relating to liens claimed on the steam 
shovel may well be one of such "a local nature" that a subpœna could 
be directed to the marshal of the Eastern District of Tennessee, where 
the défendant résides, under section 54 of the Judicial Code (Act 
March 3, 1911, c. 231, 36 Stat. 1102 [Comp. St. 1913, § 1036]), or that 
at least the défendant could be brought before the court by substituted 
service of process, under section 57 of the Judicial Code (Comp. St. 
1913, § 1039), the légal claims set forth in the bill appear to be of a 
purely transitory character. And since the défendant does not réside 
within this district and does not appear to be within the district, there 
is no provision of law by which he could be summoned to appear 
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and make défense to so much of the bill as relates to thèse transi- 
tory causes of action. The marshal of this district in which the suit 
is brought would, of course, be powerless to serve a subpœna upon the 
défendant outside of this district; while, to this extent, the action be- 
ing of a transitory character, there would be no authority, statutory or 
otherwise, for the service of a writ of subpœna by the marshal of the 
Eastern district or for substituted service in that district. This, how- 
ever, is stated merely by way of illustration of the anomalôus situation 
that would resuit if a bill of this character, involving a combination of 
équitable causes of action local in their nature with légal causes of 
action transitory in their nature, could be maintained, although neither 
involved the amount requisite to give the court jurisdiction. 
An order will be entered in accordance with this opinion. 



BAICH V. TRUAX et al. 

(District Court, D. Arizona. January 7, 1915.) 

No. E-9. 

1. CONSTITUTIONAL LAW <g=>275 — "EQT7AL PROTECTION OF THE LAW" — DlS- 

CEIMINATION AGAINST ALIENS. 

The act of Arizona adopted November 3, 1914, by a vote of the people, 
section 1 of which provides that any eompany, corporation, partnership, 
or indlvldual employing more than five workers at any one time, regard- 
less of the klnd or class of work, sball employ not less than 80 per cent, 
qualifled electors or native-born citizens of the United States or some sub- 
division thereof, dénies the "equal protection of the lavps" to persons 
wlthin the jurisdiction of the state, in violation of Const. TJ. S. Amend. 
14, as aliéna as well as citizens are entltled to the benefits of that amend- 
ment. 

[Ed. Note. — For other cases, see Constltutional Law, Cent. Dlg. §§ 830, 
835, 839, 843-846 ; Dec. Dlg. <S=»275. 

For other définitions, see Words and Phrases, First and Secolid Séries. 
Equal Protection of the Law.] 

2. Masteb and Sbbvant ®=»11 — Régulations — Employment op Aliens. 

Such statute is evidently not Intended to be a regulEition wlthin the 
police powers of the state, and is not a valid exercise of police régula- 
tion. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. <S=5»11.] 

3. Equitt <&=>97 — Parties — Suing on Behalf of All Parties Intekested. 

A suit by an alien to restraln the enforcement of a state law requlring 
employers to employ not less than 80 per cent, qualifled electors or na- 
tlve-born citizens. In which he alleged that hls employer was willlng and 
anxious to retaln him in hls employ, but that the Attorney General and 
county attorney threatened to prosecute the employer, was not an action 
in which plalntiffl could sue on behalf of all others similarly sltuated, 
under equlty rule 38 (198 Fed. xxlx, 115 O. C. A. xxlx), provldlng that, 
when the question is one of common or gênerai Interest to many persons, 
constltuting a class so numerous as to make It impracticable to brlng 
them all before the court, one or more may sue or défend for the whole. 

[Ed. Note. — For other cases, see Equlty, Cent. Dlg. § 257; Dec. Dlg. 
®=>97.] 

^ssFor other cases aee same topic & KEY-NUMBER In all Key-Numbered Digests & Indexes 
219 F.— 18 



274 219 FEDERAL REPORTER 

4. Courts C;=.'!2C — United States Courts — Jdrisdiction — Amount in Con- 

tboversy. 

Under the provision of Judicial Code (Act March 3, 1911, c. 231) § 24, 
3G Stat. 1091 (Comp. St. 1913, § 991), giving tlie District Court jurisdie- 
tion of ail suits authorized by law to be brought by any person to redress 
the deprivation under color of any state law of any right, privilège, or im- 
munity seeured by the Constitution of the United States, or any right se- 
cured by any law of the United States providing for equal rights of per- 
sons withiu the jurisdiction of the United States, the District Court Uad 
jurisdiction of an alien's suit to enjoin the enforeement of a state law 
requiring employers to employ at loast 80 per cent, of qualified electors 
or native-born citizens, without regard to the amount in controversy. 

[Ed. Xote. — For other cases, see Courts, Cent. Dig. § 888; Dec. Dig. 
®=>326.] 

5. Injunction <S=>85 — Unconstitutional Statute,— Inadequact of Kemedy 

AT Law. 

Equity will enjoin the enforeement of an unconstitutional statute re- 
quiring employers to employ at least 80 per cent, qualifled electors or na- 
tive-born citizens, on behalf of an alien thereby discriminated agatnst, as 
he has no other remedy, either by an action at law for damages, or in 
criminal proceedings which might be instituted against his employer, for 
the enforeement thereof, as he would not be a party to such a proceed- 
ing and could not be heard therein. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 155, 156; 
Dec. Dig. "§=85.] 

6. Courts ig^^ôOS — Légal Proceedings — Ceiminal Prosecutions. 

While, as a gênerai rule, a court of equity will not restrain the prose- 
cution of criminal cases, where tlie United States District Court acquired 
jurisdiction of a suit to enjoin the enforeement of an unconstitutional 
state law, requiring employers to employ citizens in préférence to aliens, 
before any criminal proceedings were instituted for the enforeement 
thereof, it would maintain its jurisdictiou to the exclusion of criminal 
proceedings in the state courts. 

[Ed. >-ote.— For other cases, see Courts, Cent. Dig. §§ 1418-1423, 1425- 
1430 ; Dec. Dig. ©=3508.] 

7. Courts iê=5494 — United States Courts — Jurisdiction — Declininq Juius- 

dictioîi. 

Where an alien eleeted to sue in the United States District Court to 
en.ioin the enforeement of a state law requiring employers to employ 
citizens in préférence to aliens on the ground that it viola ted the fédéral 
Constitution, it was the d>ity of that court to hear and détermine the is- 
sues involved, and it could not refuse to do so in order that the déter- 
mination of such questions should be left to the state courts, which had 
not passed upon the questions involved, and in which no proceeding or 
action iuvolving such questions was pending wheu such suit was brought. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1355-1371 ; Dec. 
Dig. <©=5494.] 

In Equity. Suit by Mike Raich against William Truax, Sr., and 
others. On application for a temporary injunction pendente lite. Mo- 
tion to dismiss bill dcnied, and application for injunction granted. 

John H. Campbell, of Tucson, Ariz., and J. S. Williams and Ed- 
ward J. Flanigan, both of Bisbee, Ariz., for complainant. 

Wiley E. Jones, Atty. Gen. of Arizona, Leslie C. Hardy, Asst. Atty. 
Gen. of Arizona, and William B. Cleary, of Bisbee, Ariz., for re- 
spondents. 

<g=3For other cases see same topic 6 KEY-NUMBER iu ail Key-Numbered Digests & indexes 
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Before MORROW, Circuit Judge, and VAN FLEET and SAW- 
TELLE, District Judges. 

SAWTELLE, District Judge. This is an application for a tempo- 
rary injunction pendente lite to restrain the Attorney General of the 
State of Arizona and the county attorney of Cochise county, Ariz., 
from enforcing a law enacted by vote of the people of that state, un- 
der an initiative pétition, on November 3, 1914, upon the ground that 
the law is in violation of the Constitution of the United States, and 
the hearing thereof is had under section 266 of the Judicial Code. 

[1] The act in question is entitled: 

"An act to Drotect the citizens of the United States in their employaient 
against noncitizens of the United States. In Arizona, and to provide penalties 
and punishment for the violation thereof." 

And section 1 thereof provides: 

"Any Company, corporation, partnership, association or indlvidiial who Is, 
or may hereafter become an employer of more than five (5) workers at any 
one time, in the state of Arizona, regardless of Mnd or class of work. or ses 
of Tforkers, shall employ not less than eighty per cent, qualifled electors or 
native-born citizens of the United States or some sub-division thereof." 

By section 2, violations of the act on the part of employers are made 
misdemeanors and punishable by fine of not less than $100 and impris- 
onment for not less than 30 days ; and by section 3, any misrepre- 
sentation or false statement by an employé as to his or her nativity or 
citizenship is made punishable by a fine of not less than $100 and im- 
prisonment for not less than 30 days. The employment of more than 
20 per cent, of persons who are not qualified electors, or native-born 
citizens of the United States, or of some subdivision thereof, by an 
employer of labor who employs at any one time more than five persons, 
is not made an ofl^ense on the part of the alien so employed, and no 
penalty attaches to him in conséquence of his employment. 

The complainant allèges that he is a native and subject of the empire 
of Austria; that he is employed by the défendant Truax in a restau- 
rant kept by the défendant Truax at Bisbee, Ariz. ; that the défend- 
ant has in his employ more than five persons ; that the said défend- 
ant is willing and anxious to retain the complainant in his employ, 
but that the Attorney General of the state of Arizona and the county 
attorney of said Cochise county threaten to prosecute the said de- 
fendant under the act aforesaid ; that if the défendant Truax shall 
be compelled by prosecution under said act to discharge the com- 
plainant from his employ, he, the complainant, will sufïer irréparable 
injury on account of his discharge ; and that the act in question is 
violative of the rights of the complainant under the Constitution of 
the United States, in that it dénies to him the equal protection of the 
laws which is guaranteed under the fourteenth amendment to ail 
persons submitting themselves to the jurisdiction and laws of the 
United States, whether citizens or aliens. 

On behalf of the state of Arizona, it is avowed by the Attorney 
General that the law m question will be enforced against al! persons 
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within its bordcrs and that it is a valid exercise of the police powers 
of the State. 

We think that the act in question dénies to the complainant the equal 
protection of the laws, and is therefore in violation of the fourteenth 
amendment to the Constitution of the United States, and is void. In 
the case of Yick Wo v. Hopkins, 118 U. S. 356, 6 Sup. Ct. 1064, 30 L. 
Ed. 220, the Suprême Court of the United States said : 

"The fourteeutli aineudment to the Constitutiou is not conflued to the 
protection of citizen.^. It says: 'Nor shall any state deprive any person of 
life, liberty, or property without dne process of law, nor deny to any peraon 
trithAn its jurisdiotion the eqnal protection of the laws.' Thèse provisions 
are universal in their application to ail persons within the territorial juris- 
dlction, without regard to any différences of race, of color, or of natiouality, 
and the equal protection of the laws is a pled^e of the protection of equal 
hnvs. • * * ïhe fourteenth amendment was undouhtedly intended not 
only that there shoiid be no arbitrary deprivation of life and liberty, or 
arhitrary spoliation of property, but that equal protection and security 
should be given to ail under like circumstances in the enjoyment of their 
Personal and ci%'il rights : that ail persons should be equally entitled to 
pursue their happiness and acquire and en.i'oy property; that they should 
hâve like access to the courts of the country for the protection of their 
persons and property, the prévention and redress of wrongs, and the en- 
forcement of contracts; that no impediment should be Interposed to the pur- 
suits of any one, except as applicd to the same pursuits by others under like 
circumstances; that no greater burdens should be laid npon one thaii are 
laid upon others in the same calling and condition ; * * • and the rights 
of the complaiiumt are not less. because they are aliens and subjects of the 
emperor of China." 

The Constitution of California, adopted in 1879, contained a provi- 
sion prohibiting any corporation from employing directly or indirect- 
ly any Chinese or Mongolians in any capacity, and the validity of this 
provision was attacked in the case of In re Tiburcio Parrott (C. C.) 1 
Fed. 481, and the court there held: 

"That the provision was in violation both of the Constitution and laws of 
the United States and the treaty between the United States and the empire 
of China." 

And it added that: 

"In our country, hostile and discriminating législation by a state against 
persons of any class, sect, creed, or nation, in whatever form it may be 
expressed, is forbidden by the fourteenth amendment of the Constitution." 

In the same case the opinion of Mr. Justice Swayne of the United 
States Suprême Court was quoted with approval that : 

"Labor is property, and, as such, merlts protection. The right to make it 
available is next in importance to the right of Ufe and liberty. It lies, to a 
large extent, at the foundation of most other forms of property." 

In the case of In re Ah Chong (C. C.) 2 Fed. 733, the constitutionality 
of a law enacted by the state of California prohibiting aliens who were 
incapable of becoming qualified electors from fishing in the waters of 
the state was called in question, and the law was declared to be in vio- 
lation of the fourteenth amendment of the Constitution and void. 

In the case of Fraser v. McConway & Torley Co., 82 Fed. 257, the 
United States Circuit Court for the District of Pennsylvania, in con 
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struing an act of the assembly of the state of Pennsylvania, approved 
the 15th day of June, 1897 (P. L. 166), which provides : 

"That ail cersons. flrms. associations or corporations employing one or 
more foreign born unnaturalized maie persons over twenty-one years of âge 
within tliis commonwealth, shall be and are liereby taxed at the rate of three 
cents per day for eacli day each of such foreign born unnaturalized maie 
persons may be employed, wMch tax sball be pald into the respective county 
treasuries ; one-half of which tax to be distributed among the respective 
school districts of each county, in proportion to the number of schools in 
said districts ; the other half of said tax shall be used by the proper county 
aiithorities for defraying the gênerai expenses of the county government. 

• * * That ail persons, flrms, associations and corporations shall hâve 
the right to deduct the amount of the tax provided for in this act from the 
wages of any and ail employés, for the use of the proper county and school 
district as aforesaid" 

— said : 

"The court is hère called upon to consider whether thèse provisions of this 
act of assembly are in conflict with the Constitution or laws of the United 
States. The fourteenth amendment to the Constitution of the United States 
déclares: 'Nor shall any state deprive any person of life, liberty or property, 
without due process of law, nor deny to any person within its Jurisdiction the 
equal protection of the laws,' * • * Congress bas enforeed the above-quoted 
provisions of the fourteenth amendment by législation embodied in sections 
1977 and 1979 of the Revised Statutes (Comp. St. 1913, §§ 3925, 3932). The 
former of thèse sections enaets: 'AU persons within the jurisdiction of the 
United States shall hâve the same right in every state and territory to make 
and enforce contracts, to sue. be parties, give évidence, and to the full and 
equal benefit of ail laws and proceedings for the security ©f persons and 
property, as is enjoyed by white citizens, and shall be subjeet to like punish- 
ment, pains, penalties, taxes, licenses, and exactions of every kind, and to no 
other.' It will be perceived that this statute, following in this regard the 
constitutional provisions themselves, embraces within its protection, not citi- 
zens merely, but ail 'persons' within the jurisdiction of the United States. 
The question of the extent of the application of thèse constitutional provisions 
with respect to persons was before the Suprême Court in Yick Wo v. Hop- 
kins, 118 U. S. 356, 359, 6 Sup. Ct. 1064 [30 L. Ed. 220], and It was there de- 
clded that the guaranties of protection contained in the fourteenth amendment 
to the Constitution embraced sub.lects of the emperor of China residing in the 
state of Californla. * « * There can be no doubt that the fourteenth 
amendment embraces the case of the présent plaintiff, who. although a 
British subjeet, is, and since about April 27, 1893, has been, a résident of the 
state of Pennsylvania, and whose right to réside within the United States is 
secured to him by treaty between the United States and Great Brltain. 

* * * The tax is of an nnusual character, and is direeted against and 
confined to a particular class of persons. Evidently the act is intended to 
hinder the employment of foreign-born unnaturalized maie persons over 21 
years of âge. The act is hostile to and discriminâtes against such persons. 
It interposes to the pursuit by them of their lawful avocations obstacles to 
which others, under like circumstances, are not subjected. It Imposes upon 
thèse persons burdens which are not laid upon others In the same calling 
and condition. The tax is an arbitrary déduction from the dally wages of 
a particular class of persons. Now, the equal protection of the laws de- 
clared by the fourteenth amendment to the Constitution secures to each per- 
son within the jurisdiction of a state exemption from any burdens or charges 
other than such as are equally laid upon ail others under like circumstances.'' 

In conclusion the court says : 

"I am of opinion that the act of assembly of the state of Pennsylvania of 
June 15, 1897, hère in question, is in conflict with the Constitution and laws 
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of the United States, and cannot be siistaiued. The demurrer to the bill 
of complaint is therefore overniled." 

Législative enaclments in several of the différent states, limiting or 
restricting the rights of ahens therein hâve been tested in the state Su- 
prême Courts and held to be violative of the fourteenth amendment to 
the Constitution of the United States and void. 

In the case of State v. Montgomery, 97 Me. 192, 47 Atl. 165. 80 
Am. St. Rep. 386, decided May 28, 1900, by the Suprême Judicial 
Court of Maine, the constitutionality of section 2, c. 298, of the Laws 
of 1889, as amended by chapters 282 and 306 of the Laws of 1893, 
was attacked. This statute relates to hawkers and peddlers ; section 1 
thereof prohibiting the peddling of certain named classes of goods 
and chattels until the peddier shall hâve prôcured a license to do so, 
and said section 2 providing that: 

"The secretary of state shall grant a license" for peddling "to any citizen 
of the United States who files in his office a certlficate signed by the mayor 
of a City, or by the majority of the selectmen of a town, stating to the 
best of their knowledge and belief that the applicant therein named is of 
good moral character ; but such license shall be granted to no other person." 

Under said section 2, it follows tliat a citizen could obtain a hawk- 
er's or peddler's license, but an alien could not. The court, in an 
opinion reflecting exhaustive research on the question of constitution- 
ality of enactments of this ilk, and after citing numerous décisions 
in support of the court's opinion that législation of this category is ob- 
noxious to the fourteenth amendment to the Constitution of the Unit- 
ed States, says : 

"In the light of thèse interprétations of the fourteenth amenduieut, we 
are compelled to conclude that a statute which forbids peddling escept under 
il license, and which provides that citizens of the United States may be 
lieeused, and that aliens shall not be is a déniai of the 'equal protection of 
the laws.' It is an unconstitutlonal discrimination against aliens. It 
does more than impose uneqnal bnrdens and charges upon the alien. It 
aljsnlutely dénies him the privilège of an occupation open to citizens, which 
is more tlian a discrimination in burdens. It does not permit the alien 
vvlthin our jurisdiction to pursue a business occupation, and to aequire 
and enjoy property^ on equal terms with the citizen. * » * Nor can 
this discrimination be sustained as a constitutional exercise of the police 
power of the state. It must be notlced that the discrimination is not against 
a class, as criminals, as paupers, as Intemperate, as disqualifled Ijy ctwir- 
acter or habits, or as harmful to society, but against a class solely as aliens. 
Such a discrimination is forbidden." 

In the case of Templar v. Michigan State Board of Examiners of 
Barbers, 131 Mich. 254, 90 N. W. 1058, 100 Am. St. Rep. 610, the Su- 
prême Court of the state of Michigan held that Act No. 212, Pub. 
Acts 1899, par. 5, was répugnant to the fourteenth amendment to the 
Constitution of the United States as denying equal protection of the 
law in so far as it discriminâtes on account of citizenship. Said act 
provided for the examination and licensing of barbers. After desig- 
nating varions points upon which the applicant for the license is to be 
examined, etc., the act further provides that : 

"No person so examined shall receive such certlficate who at the time of 
such examination is an alien." 
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Iii that case tlie Attorney General contended that under the police 
power the Législature was vested with' the righi of regulatin^ the 
professions, trades, and callings, and that said paragraph 5 of said 
act, even if it should resuit in excluding aliens from privilèges en- 
joyed by citizens, was still within the purview of the legitimate exer- 
cise of the police power. The court, in dealing with this contention, 
quoted the rule : 

"When Ic'Sislatioti applies to particular bodies or associations, iinposing upon 
them additioual lial)ilities and restrictions, under the police power of tlie statc, 
which are not purely arbitrary, tlie lavv does not violate the equal protection 
clause of section 1 of the fourteeuth aiueiidment to the fédéral Constitution, if 
ail persons bronght under Its influence are treated alike, under the same con- 
ditions and circumstaiitcs. But," said the court, "the difflculty with this 
enactment [meanins said Act No. 212] is that ail persons brought under 
the influence of this législation are not treated alike, under the same con- 
ditions and ci rcii instances. Befors the enactment of this statnte the plaln- 
tiff had the undoubted right to ply his trade in Michigan. In the exercise 
of the police pov,'er the I.egislature had the undoubted right to require, as 
a prerequisite to his plying his trade, that he submit to an examination. 
But had it the right to require citizenship? If it had the right to couple 
that with other requirements, it would hâve the same right to make that 
the only requireuient. In other words, it would hâve the right to exelude 
alien labor whoUy. * « * But in the présent case the relator's business 
is in no way injurious to the morals, the health, or even the convenlence of 
the community, provided only he has the requisite knowledge upon the sub- 
jects prescribed by the Législature to practlce his calllng wlthout endanger- 
ing the health of his patrons. To hold that he is not entitled to practice 
this calling, because not a full citizen of the United States, is to deny to him 
rights which we think are preserved by the fourteenth amendinent." 

In Ex parte Case, 20 Idaho, 128, 116 Pac. 1037, it was held by the 
Suprême Court of the state of Idaho that section 1458 of the Revised 
Codes of Idaho is répugnant to the Constitution and laws of the 
United States and void. Said section 1458 provides : 

"It shall hereafter be unlawful for any county government, or municipal 
or private corporation organized under the laws of the state or organized 
under the laws of another state or territory or In a foreign county and doing 
business in this state, to give employment in any way to any alien who has 
failed, neglected or refused, prier to the tlme such employment Is glven, to 
become naturalized or to déclare his Intention to become a citizen of the 
United States." 

In that case the complaint charged that petitioner, the superintend- 
ent of a private corporation, "knowingly gave employment to four 
aliens, regardless of the character of the work upon which they were 
cmployed." After citing the cases of Yick Wo v. Hopkins, 118 U. S. 
356, 6 Sup. Ct. 1064, 30 L. Ed. 220, supra, Fraser v. McConvvay (C. 
C.) 82 Fed. 257, supra, and In re Tiburcio Parrott (C. C.) 1 Fed." 481, 
in support of the doctrine that: 

"Ail persons within the territorial jurisdiction of the United States are 
within the protection of the fourteenth amendment of the Constitution, wlth- 
out regard to différences of race, color, or nationallty" 

— ^the court said: 

"A state Législature, by législative enactment or otherwise, has no au- 
thority to deprive a person of the right to labor at an.y legitimate business 
or to deny any person within the jurisdiction of the United States the equal 
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protection of the laws, or to prohibit a corporation that bas a rlght to do 
business In the state to employ any person, whether allen or native, in the 
prosecutlon of any legltlmate business." 

In Ex parte Kuback, 85 Cal. 274, 24 Pac. 737, 9 L. R. A. 482, 20 
Am. St. Rep. 226, the unconstitutionality of the so-called "eight-hour" 
ordinance, which had been adopted by the city of Los Angeles, Cal., 
was determined by the Suprême Court of California. Section 3 of 
said ordinance provided that: 

"It shall be unlawful for any contractor by fiimself or tbrougb another, 
when havlng labor performed under any contract witb tbe city, to employ 
Cbinese labor tliereon." 

In ref erring to this ordinance, the court used this language : 

"It Is claimed in support of tbe pétition that this ordinance was unconstitu- 
tional and void. We thinls this objection Is well talien. It Is simply au 
attempt to prevent certain parties froni employing others in a lawful business 
and paylng them for thelr services, and is a direct Infrlngement of the right 
of such persons to malse and enforce thelr contraets." 

In the case of City of Chicago v. Hulbert et al., 205 111. 346, 68 N. E. 
786, the question of constitutionality was raised against Hurd's Rev. 
St. 1901, p. 141, c. 6, par. 10, which provides that: 

"It shall be unlawful for any * * * officer * * * acting for * * • 
any * * * city * * * or any contractor, or subcontractor, under any 
or either of sald niunicipalltles, to employ any person or persons, other thau 
native-born or naturalized citizens, or those who hâve in good faith declared 
tJieir intentions to become citizens of the United States, when such em- 
ployés are to be paid, in whole or in part, directly or indirectly, out of any 
funds raised by taxation." 

The Suprême Court of Illinois in that case, holding said chapter 6, 
par. 10, unconstitutional, speaking through Justice Ricks, said : 

"A simllar law was enacted by ordinance In the city of Chicago, and we 
hâve repeatedly held that such law is invalld, as it Is in contravention of the 
Constitution and the right of individuals to contract. The statute in question 
is void upon the same grounds, and nelther the city nor the contractor was 
under any obligation to observe it." 

So, also, in the case of People v. Warren, 13 Mise. Rep. 615, 34 N. 
Y. Supp. 942, Laws 1870, c. 385, par. 2, as amended by Laws 1894, c. 
622, which made it a crime for a contractor with a municipal corpora- 
tion for the construction of public works to employ an alien as laborer 
on said works, was held to be void on the grounds, among others, that 
it was violative of the treaty between the United States and the king of 
Italy, which provides that Italians résident in the United States shall 
enjoy the same rights and privilèges as are secured to our own citi- 
zens, and that it was abrogative of rights, privilèges, and immunities 
guaranteed by the fourteenth amendment to the Constitution of the 
United States. 

[2] The discrimination against aliens wrought by the said act can- 
not be upheld as valid on the ground that it is a valid exercise of police 
régulation. Judge Cooley, in his work on Constitutional Limitations 
(5th Ed. p. 745), in comprehensive yet succinct language, covers the 
entire domain of this particular contention. He says : 
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"The gênerai rule undoubtedly Is that any person Is at liberty to pursue 
any lawful calling, and to do so in his own way, not encroaching upon the 
rights of others. This right cannot be taken away. It Is not compétent, 
therefore, to forbid any person, or elass of persons, whether citizens or rés- 
ident aliens, offering their services In lawful business, or to subject others 
to penalties for employing them. But hère, as elsewhere, it is proper to 
recognlze the distinctions that exist in the nature of things, and under some 
eircumstances to inhihit employments to some one elass by leaving them open 
to others. Some employments, for example, may be admissible for maies and 
improper for females, and régulations recognizing the impropriety and for- 
biddlng women engaging in them would be open to no reasonable objection. 
The same is true of young children, whose employment in mines and manu- 
factories is commonly, and ought always to be, regulated. And some em- 
ployments, in whieh integrity is of vital importance, it may be proper to 
treat as privilèges merely, and to refuse the license to foUow them to any 
who are not reputable." 

The case of People of the State of New York v. Crâne, 150 N. Y. 
Supp. 933, decided by the Suprême Court, Appellate Division, of the 
State of New York, in December, 1914, not yet officially reported, in- 
volved the validity of that portion of section 14 of the Labor Law of 
said State (Consol. Laws, c. 31) which is as foUows: 

"In the con.structioii of public works by tLe state or a municipallty, or by 
persons contracting with the state or such municipallty, only citizens of the 
United States shall be employed ; and in ail cases where laborers are em- 
ployed on any such public work, préférence shall be given to citizens of the 

state of New York" 

— a violation of which act is made a misdemeanor. In that case the 

court said : 

"The appellant, Clarence A. Crâne, was convicted of a misdemeanor for 
violation of the statute, in that he employed aliens as laborers in the per- 
formance of a contract executed by the président of the borough of Manhattan 
for the construction of a catch-basin in connection vpith the public sewer 
System. * * * The partieular provision of the act above quoted vi'hich has 
been dlscussed at bar is that vsfhich forbids the employment by persons en- 
gaged in the performance of work, under contracts with the state or a 
municipallty, of any except citizens of the United States, and it is that 
feature of the act to which we shall direct our attention, and we shall com- 
mence our discussion by conceding, as is strongly urged upon us by the re- 
spondents, that the invalidity of an act of the Législature is not to be lightly 
declared, and that, in order to flnd such an act invalid upon constitutional 
grounds, some defluite provision must be found in the fundamental and para- 
mount law with which the questioned enactment is at variance. The spécifie 
constitutional provision which is claimed te hâve been violated by the act 
in question is that portion of the fourteenth amendment of the Constitution 
of the United States which reads as follows: 'No state shall make or enforce 
any law which shall abridge the privilèges and immunitks of the citizens 
of the United States, nor shall any state deprive any person of life, liberty, 
or property, without due process of law ; nor deny to any person within its 
jurisdiction the equal protection of the laws.' It is settled law that the 
amendment is not confined to the protection of citizens, but that Its provi- 
sions are universal in their application to ail persons within the territorial 
jurisdiction, without regard to any différence of race, or color, or of nation- 
ality, and the promise of equal protection of the laws is équivalent to a 
pledge of the protection of equal laws. Yick Wo v. Hopkins, 118 U. S. 369 [6 
Sup. et. 1064, 30 L. Ed. 220]. The rights thus secured to résident aliens, as 
well as to citizens, hâve been repeatedly held to extend to the right to con- 
tract, to pursue lawful callings, and to foJlow ordinary a vocations, that no 
Impediments should be interposed to the pursuits of any one, except such as 
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are applied to the same pursuits by others under like circumstances. Barbier 
V. Connolly, 113 U. S. 27 [5 Sup. Ct. 357, 28 L. Ed. 923], It was said by 
the same court in Missouri v. Lewis (101 U. S. 22 [25 L. Ed. 989]) that: 
'No person or class of persons shall be denied the same protection of tlie 
laws wliicli is enjoyed by otlier persons or other classes in tlie same place and 
under like circumstances.' And again in Hayes v. Missouri, 120 U. S. 68 [7 
Sup. Ct. 350, 30 L. Ed. 578]: 'ïhe fourteenth amendment * • * requires 
that ail persons' subject to législation Umited as to the objects to which it 
is directed, or by the territory within which it is to operate, 'shall be treated 
alike, under like circumstances and conditions, both in the privilèges cou- 
ferred and in the limitations imposed.' Hence it may be said to be as firmly 
establisLed as is any principle of constitutional law that one of the pur- 
poses and elïeets of the fourteenth amendment of the fédéral Constitution was 
to forbid discrimination by any state between cltizens and résident aliens, based 
solely upon the fact of alienage and nonalienage, so far as concerns the right 
to eiijoy life, liberty, and the pursuit of happiness and the equal protection of 
the laws. Among the rights guaranteed to every individual is that of freely 
contracting to render service and perform labor. 'The provisions of the state 
and of the fédéral Constitutions protect every citizen in the right to pursue any 
lawful employment in a lawful manner. He enjoys the utterniost freedom to 
pursue his chosen pursuit, and any arbitrary distinction against, or dep- 
rivation of, that freedom by the Législature is an invasion of the constitu- 
tional guaranty.' People v. Williams, 1S9 N. Y. 131 [81 N. E. 778, 12 L. R. A. 
(N. S.) 1130, 121 Ani. St. Rep. 854, 12 Ann. Cas. 798]. That the statutory pro- 
vision now under considération is frankly and baldly discriminatory requires 
no argument to establlsh. It forbids the employment of aliens upon ail public 
Works vi'ithin the state. for no other reason than tliat they are aliens. On 
its face it appears to be directly in conflict with the fourteenth amendment. 
* * * It is sought to sustain the act as an exercise by the state of the 
police power — that well-recoguized but not easily deflued power under which 
the state may and often does restrict the liberty of the individual for tlie 
safety and protection of the community. It is not easy, nor is it necessary, to 
attempt to precisely deflne the scope aind limitations of the police power, but it 
may be said generally to authorize sueh enactments as are deemed necessary 
for the protection of society and to guard its morals, safety, health, and good 
order ; but it is well rocognizcd that, in order to justify an act as an exercise 
of the police power, there must appear to be some obvions and real connection 
between the terms of the enactment and some of the purposes for the attaiu- 
ment of which the police power may be exercised. Consequently an act which 
invades Personal rights or private property cannot be justified under the 
police power, unless there be some discernible relation between it and some 
îegitimate object of police régulation. Whether or not any statute can be 
upheld as a valid exercise of the police power Is also a proper subject for 
judicial inquiry. It was said in Colon v. Lisk, 153 N. Y. 188 [47 N. E. 302, 
(iO Am. St. Rep. 609] : 'The Législature may not, under the guise of protectiug 
the public interests, arbitrarily interfère with private business or impose 
unusual or unnecessary restrictions upon lawful occupations. In other 
words, its détermination as to what is a proper exercise of its police power 
is not final or conclusive, but is subject to the supervision of the courts.' 
Lawton v. Steele, 152 U. S. 133, 137 [14 Sup. Ct. 499, 38 L. Ed. 3S5]. • * * 
It seems to be quite clear that the provision of the Labor Law now under 
considération cannot be upheld on this ground. * * * \Ve hâve heard and 
considered varions arguments deallng with the sociological aspects of the 
case, and others dealing with somewhat far-fetched suppositions as to the 
dire results that might be expected from the employment of aliens in cou- 
structing the subways in case this country should ever, unhappily, be en- 
gaged in war with some foreign country. Such arguments, in our opinion, 
afford no assistance in the solution of what Is purely a légal question. Our 
conclusion, therefore, is that the provisions of section 14 of the Labor Law, 
quoted earlier in this opinion, are violative of the fourteenth amendment of 
the Constitution of the United States, and therefore void. Our attention has 
been called to the text of numerous treatles between the United States and 
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foreign countries whlch, as It is claimed, expressly forbld discrimluating légis- 
lation of tliis cliaracter. In view of tlie conclusion we hâve reached upon the 
eonstitutional question, it is unnecessary to dlscuss any question arising under 
thèse treaties. * * * It seems to be conceded by ail of tbe respondents 
that it would be incompétent for the Législature to impose upon private per- 
sons or corporations, not engaged in performing public work, such restric- 
tions as are attempted to be imposed upon the city of New York as an arm of 
the State." 

In this case the judgment of conviction against the défendant Crane 
was reversed, and the défendant discharged. 

In the case at bar the law in question is evidently not intended to 
be, and is not, a régulation vvithin the pohce powers of the state. If, 
under the guise of enacting a police régulation, the state can prohibit an 
employer from hiring more than 20 per cent, of alien laborers, it can 
prohibit the employment of 5 per cent., and if it can prohibit the employ- 
ment of more than 5 per cent, aliens it can prohibit the employment 
of any aliens at ail, and thus, under the guise of enacting a police régu- 
lation, nullify the fourteenth amendment to the Constitution of the 
[Jnited States as interpreted by the Suprême Court of the United States. 

[3] The bill is filed by the complainant in his own behalf and on 
behalf of ail others similarly situated, under equity rule 38 (198 Fed. 
xxix, 115 C. C. A. xxix), providing that: 

"When the question is one of common or gênerai interest to many persons, 
constitutlng a class so numerous as to make it impracticable to bring them 
ail before the court, one or more may sue or défend for the whole." 

But, manifestly, this rule does not apply to the case at bar, and there- 
fore, under the facts stated in the bill, complainant cannot invoke this 
rule to sue as representing a class. As was recently said by the Su- 
prême Court of the United States in the case of McCabe v. A., T. & S. 
F. Ry. Co., 235 U. S. 151, 35 Sup. Ct. 69, 59 L. Ed. — : 

"The complainant cannot sueceed because some one else may be hurt. Nor 
does it make any différence that other persons, who may be injured, are of 
the same race or occupation. It is the fact, clearly established, of injury 
to the complainant — not to others — which justifies .iudicial intervention." 

See, also, Scott v. Donald, 165 U. S. 107, 17 Sup. Ct. 262, 41 L. Ed. 
648, and Engel v. O'Malley, 219 U. S. 128, 31 Sup. Ct. 190, 55 L. Ed. 
128. 

[4] Under section 24 of the Judicial Code, and the rule laid down 
by Judge Morrow in the case of Simpson et al. v. Geary et al. (D. C.) 
204 Fed. 507, we hold an allégation of the amount in controversy is 
not necessary to give this court jurisdiction in this case. 

[5] We think the position taken by respondents that the institution 
of a criminal proceeding against the respondent Truax in the state 
courts will aflford ample means of determining judicially the rights of 
the complainant in the case at bar is untenable. The complainant is 
not a party to any such criminal proceeding, nor can he be made a party 
thereto; nor can he be heard therein, nor can he be in any légal sensé 
secure, or require that his légal rights be determined therein. If he 
cannot secure his légal rights in a court of equity, he cannot secure them 
at ail ; for he is powerless to secure them in any légal proceedings that 
hâve been or can be instituted under this law, and he cannot secure 
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them in any action at law for damages. It cannot be successfully con- 
tended that he bas no légal rights. It is axiomatic tbat every man 
within tbe territorial jurisdiction is entitled to bis day in court. Tbis 
complainant can bave no day in court, save in a court of equity. 

[6] Tbe gênerai doctrine tbat a court of equity will not restrain the 
prosecution of criminal cases is well settled, but it is subject to tbe ex- 
ception laid down in Ex parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 
Iv. Ed. 714, 13 L. R. A. (N. S.) 932, 14 Ann. Cas. 764, tbat : 

"When such an indictment or proceedlng is brouglit to enforce an alleged 
unconstitutional statute, which is tbe subject-matter of inquiry in a suit 
already pending in a fédéral court, ttie latter court, liaving flrst obtaiued 
jurisdiction over the subject-matter, bas the rigtit, in botb civil and criminal 
cases, to liold and maintaln such jurisdiction, to tbe exclusion of ail other 
courts, until its duty is fully performed." 

"It would seem tbat, if tbere were jurisdiction in a court of equity to en- 
join the invasion of property rigbts tbrougb tbe instrumentality of an uncon- 
stitutional law, that jurisdiction would not be ousted by tbe fact tbat the 
State had cbosen to assert its powers to enforce sucb law by indictment or 
other criminal proceedings." Davis v. Los Angeles, 189 U. S. 207-218, 23 
.Sup. Ct. 498, 500 (47 L. Ed. 778). 

Tbe Circuit Court of Appeals of tbe Nintb Circuit bas also held tbat 
a court of equity bas jurisdiction of a suit to enjoin the enforcement 
of a statute which affects property rights, altbough its violation is pun- 
isliable as a criminal offense. Little v. Tanner, 208 Fed. 605-609. 

In tbe case at bar the court acquired jurisdiction before any criminal 
proceedings were instituted against the défendant Truax, and sbould 
under tbe rule in Ex parte Young, supra, maintain its jurisdiction to 
the exclusion of ail criminal proceedings instituted against Truax in tbe 
State courts. 

[7] Counsel for respondents bave urged witb some empbasis that 
tbis cause sbould not be beard before this tribunal, but tbat tbe interpré- 
tation and détermination of tbe questions involved should be left to tbe 
State courts. In this connection it is pertinent to observe tbat tbis case 
involves tbe construction of a law enacted by vote of tbe people of tbe 
State of Arizona, and tbat at tbe time of the iîling of tbe bill berein 
the Suprême Court of tbe state had not passed upon or construed the 
law, nor was tbere pending in any court of said state any proceeding or 
action involving tbe validity of tbe same. In Barges v. Seligman, 107 
U. S. 20-33, 2 Sup. Ct. 10, 21 (27 L. Ed. 359), tbe Suprême Court said: 

"ïhe fédéral courts bave an independent jurisdiction in tbe administration 
of state laws, co-ordinate witb, and not subordinate to, that of the state 
courts, and are bound to exercise their own judgment as to the meaning 
and effect of tbose laws. Tbe existence of two co-ordinate jurlsdictions in 
the same territory is peculiar, and the results would be anomalous and incon- 
vénient, but for the exercise of mutual respect and déférence. Since tbe ordi- 
nary administration of the law is carried on by the state courts, it neces- 
sarily bappens that by the course of their décisions certain rules are estab- 
lished which become rules of property and action in the state, and bave 
ail the elïect of law, and wbicb it would be wrong to disturb. This is es- 
pecially true witb regard to the law of real estate and the construction of 
state Constitutions and statutes. Sucb established rules are always regarded 
by the fédéral courts, no less than by tbe state courts themselves, as au- 
thoritative déclarations of what the law is. But where tbe law bas not been 
thus settled, It is the rigbt and duty of the fédéral courts to exercise their 
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own judgment, as they always do in référence to the doctrines of commercial 
law and gênerai jurisprudence. So wlien contracts and transactions hâve 
been entered into, and rights liave accrucd thereon, under a particular state 
of the décisions, or when there bas been no décision, of the: state tribunals, the 
fédéral courts properly claim the right to adopt their own interprétation of 
the law applicable to the case, although a différent interprétation may be 
adopted by the state courts after such rights hâve accrued." 

It cannot be gainsaid that this complainant had the right of élection 
of a forum in which to hâve his rights adjudicated. Having elected 
to bring his cause bef ore this tribunal, it is the duty of this court to hear 
the application and détermine the issues involved. The rule to be fol- 
lowed by the fédéral courts in cases of this character is clearly laid 
down by the Suprême Court of the United States in the case of Cohens 
V. Virginia, 19 U. S. (6 Wheat.) 264-403 (5 L. Ed. 257) : 

"It is most true that this court will not take jurisdiction, if it should not ; 
but it is equally true that it must take jurisdiction, if it should. The ju- 
diciary cannot, as the Législature may, avoid a measure, because it ap- 
proaches the confines of the Constitution. We cannot pass it by, because it 
is doubtful. With whatever doubts, with whatever difBculties, a case may 
be attended, we must décide it, if it be brought before us. We hâve no more 
right to décline the exercise of jurisdiction which is given, than to usurp that 
which is not given. The one or the other wouM be treason to the Constitu- 
tion. Questions may occur, which we would gladly avoid ; but we cannot 
avoid them. AU we can do is to exercise our best judgment, and conscientious- 
ly to perform our duty." 

For thèse reasons, the motion to dismiss this bill is denied, and the 
application for an interlocutory injunction is granted. 
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(District Court, N. D. Ohio, E. D. November 30, 1914.) 

No. 8805. 

1. COUKTS <S=>316 JUEISDICTION OF FeDEBAL CoTJBTS COLLTJSIVE PARTIES. 

Judicial Code (Act March 3, 1911, c. 231) § 37, 36 Stat. 1098 (Comp. St. 
1913, § 1019), which provides that if it shall appear that any suit com- 
menced in a District Court does not really and substantially involve a 
dispute or controversy properly within its jurisdiction, or that the par- 
ties hâve been improperly or coUusively made or joined for the purpose 
of creating a case cognizable in that court, such case shall be dismissed, 
applies to ail cases, whether of contract or tort, and it is the duty of the 
court to act in such case on its own motion to prevent imposition or f raud 
on its jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 862; Dec. Dig. 
<@=316.] 

2. CouETS <Ê=3316 — Jurisdiction of Fédéral Courts — Collusive Parties. 

A décèdent left no estate, except a cause of action for his wrongful 
death, which under the state statute inured to the beneflt of his widow 
and children. Both he and his widow were natives of the United States 
and citizens of Ohio. At the request of the widow's attorneys, plaintifl, 
who was an alien and a consular représentative of the kingdom of Italy, 
was appointed administrator, and brought an action against citizens of 
Ohio for his decedent's death in a fédéral court. He had no acquaintance 

®=»For otber cases ses same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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with (leccdent, or his family, and no Interest in the esfate, and the sole 
reason for his appointmeut was se that he might sue in tliat court, lleld, 
that the suit was eoliuslve, and under Judicial Code, § 37, should be dis- 
missed. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 8G2; Dec. Dig. 
<®==>316.] 

At Law. Action by Nicola Cerri, administrator of the estate of 
William McCracken, deceased, against the Akron-People's Téléphone 
Company and the Village of Cuyahoga Falls. Hearing on question 
of jurisdiction. Action dismissed. 

H. F. Payer and R. A. Baskin, both of Cleveland, Ohio, for plain- 
tif!. 

Hoyt, Dustin, Kelley, McKeehan & Andrews, of Cleveland, Ohio, 
and Stuart & Stuart, of Akron, Ohio, for défendant Akron-People's 
Téléphone Company. 

D. F. Felmly and J. C. Frank, both of Akron, Ohio, for défendant 
Village of Cuyahoga Falls. 

CLARKE, District Judge. This is an action for wrongful death. 
After the case was stated to the jury, but before any évidence was in- 
troduced, the court noted that by the answer of the village of Cuya- 
hoga Falls the jurisdiction of the court vv^as challenged by allégations 
on the part of that défendant that William McCracken, the plaintiff's 
décèdent, was at the time of his death a citizen and résident of the 
State of Ohio, that his widow and heirs at law were ail of them, at 
the time of the commencement of the action, citizens of the state of 
Ohio and ail resided in the village of Cuyahoga Falls, Summit county, 
Ohio; that the plaintiff is an alien and a citizen of the kingdom of 
Italy; that the widow of William. McCracken declined the administra- 
tion of his estate and requested the appointment of the plaintiff, an 
alien ; that said plaintiff sought such appointment as adminstrator 
"for the colorable, coUusive, and fraudulent purpose"' of seeking 
thereby to confer jurisdiction upon this court, and for no other pur- 
pose; and that said alien plaintiff has in fact no interest in the con- 
troversy, nor in said estate, save to collusively and fraudulently lend 
his name and aid to a colorable attempt to give jurisdiction in this 
action to this court. 

The court, calling the attention of counsel to the question of juris- 
diction thus raised at the threshold of the trial, asked for argument 
of it, and after discussion adjourned court for its considération. On 
the further coming in of court the jury was excused, and the court 
announced that, following the practice indicated in Hartog v. Mem- 
ory, 116 U. S. 588, 6 Sup. Ct. 521, 29 L. Ed. 725, Wetmore v. Rymer, 
169 U. S. lis, 18 Sup. Ct. 293, 42 h. Ed. 682, and Toledo Traction 
Co. V. Cameron, 137 Fed. 48, 69 C. C. A. 28, and under authority of 
section 37 of the Judicial Code, an issue would be formulated by 
the court, that évidence would be taken, and the question thus raised 
as to the jurisdiction of the court decided before further progress 

®=3For other cases see same topic & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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of the trial. Thereupon the court stated to counsel that it would pro- 
ceed to enter upon the hearing of the question f ollowing, viz. : 

"Does this suit really and substantially involve a controversy properly witli- 
iu the juriscliction of this court, or has the plaintiff, Nicola Cerri, as admln- 
istrator of the estate of William MeCracken, been Improperly or collusively 
made plaintiff herein for the purpose of creatlng a case within its jurisdic- 
tion ?" 

By leave of court the Akron-People's Téléphone Company amended 
its answer, so as to include substantially the allégations vvhich hâve 
been quoted from the answer of the village of Cuyahoga F'alls, and 
in addition alleged that for several years past the plaintiff, Nicola 
Cerri, has not devoted himself to the practice of his profession of 
physician, nor to any regularly recognized business or profession, 
other than that directly connected with his duties as consular agent 
of the kingdom of Italy ; that he was never at any time a résident of 
the State of Ohio within the contemplation of the provisions of the 
Ohio statutes requiring that an administrator of the estate of any 
deceased citizen must be a résident of that state; that the appoint- 
ment of Cerri was made through the solicitation of the widow and 
next of kin of said William MeCracken, and their counsel, for the 
collusive and fraudulent purpose of invoking the jurisdiction of this 
court for the maintenance of this action, and for the purpose of pre- 
venting a trial of the cause of action herein sought to be enforced in 
Summit county, Ohio, in which each of the défendants was domiciled 
at ail of the times involved in this litigation. 

It is claimed in said amended answer as the effect of thèse alléga- 
tions that the jurisdiction of this court has been fraudulently and col- 
lusively invoked, and that it is against public policy to allow the en- 
forcement of such a cause of action by the consular représentative 
of a foreign country. Section 37 of the Judicial Code reads as fol- 
lows : 

"If in any suit commenced in a District Court, or removed from a state 
court to a District Court of the United States, it shall appear to the satis- 
faction of the said District Court, at any time after such suit has been 
brought or removed thereto, that such suit does not really and substantially 
involve a dispute or controversy properly within the jurisdiction of said 
District Court, or that the parties to said suit hâve been improperly or 
collusively made or joined, either as plaintifCs or défendants, for the pur- 
pose of creating a case cognizable or removable under this chapter, the said 
District Court shall proceed no further therein, but shall dismiss the suit 
or remand it to the court from which it was removed, as justice may require, 
and shall make such order as to costs as shall be just." 

The case of Hartog v. Memory, 116 U. S. 588, 6 Sup. Ct. 521, 29 
L. Ed. 725, was decided in 1886 and construes section 5 of the act 
of March 3, 1875 (18 Stat. 472, c. 137). This section was repeal«d 
by the Judicial Code in 1911, but was re-enacted word for word, sub- 
stituting only the word "District" for "Circuit," thus giving jurisdic- 
tion to the District Court, instead of to the Circuit Court. 

In Morris v. Gilmer, 129 U. S. 315, 9 Sup. Ct. 289, 32 L. Ed. 690, 
it is said, when the record discloses a controversy of which the court 
cannot properly take cognizance, its duty is to proceed no further 
and to dismiss the suit, and its failure or refusai to do what under 
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the law applicable to the f acts proved it ought to do is an error which 
this court upon its own motion, will correct, vvhen the case is brought 
hère for review. The rule is inflexible and without exception (as was 
said upon full considération in Mansfield, Coldwater, etc., R. R. v. 
Swan, 111 U. S. 379, 4 Sup. Ct. 510, 28 L. Ed. 462)— 

"which requlres this court, of his own motion, to deny Its own jurisdiction, 
and, in the exercise of its appellate power, that of ail other courts of the 
United States, in ail cases where such jurisdiction does not affirmatively 
appear in the record on which, in the exercise of that power, it is called 
to act." 

In Hartog v. Memory, 116 U. S. 588, 6 Sup. Ct. 521, 29 L. Ed. 

725, ref erred to above, the court says : 

"Beyond this, no doubt, if from any source the court is led to suspect that 
Its jurisdiction bas been imposed upon by the collusion of the parties or in 
any other way, it may at once of its own motion cause the necessary inquiry 
to be made, elther by haviug the proper Issue jolned and tried, or by some 
other appropriate form of proceedlng, and act as justice may require for 
its own protection against fraud or imposition." 

Without référence to the facts of each particular case, the princi- 
ples upon and the spirit in which the statute precisely similar in terms 
to section 37 of the Judicial Code should be applied in practice by 
the courts are clearly and emphatically expressed by the Suprême 
Court as follows, viz. : 

Williams V. Nottawa, 104 U. S. 209, 211 (26 L. Ed. 719): 

"It cannot for a moment be doubted that this was done 'for the purpose of 
creating a case' for Kllne and Connor cognizable in the courts of the United 
States. That belng so, it was the duty of the Circuit Court to dismiss the 
suit as to thèse bonds, and proceed no further; for as to them the cou- 
troversy was clearly between citizens of the same state, Kline and Connor 
belng the real plaintiffs. The transfer to Williams was colorable only, and 
never intended to change the ownership. This both Williams and Kline and 
Connor knew. » * * But, whatever may hâve been the practice in this 
particular under the act of 1789, there can be no doubt what it should be 
under that of 1875. In extendlng a long way the jurisdiction of the courts 
of the United States, Congress was specially careful to guard against the con- 
séquences of collusive transfers to make parties, and imposed the duty ou 
the court, on Its own motiou, without walting for the parties, to stop ail fur- 
ther proceedings and disuiiss the suit the moment anything of the kind ap- 
peared. This was for the protection of the court as well as parties against 
frauds upon its jurisdiction, for as was very properly said by Mr. Justice 
Miller, speaking for the court, in Barney v. Baltimore, 6 Wall, 280 [18 L. Ed. 
825] such transfers for such purposes are frauds upon the court, and nothing 
more. * * * lu this connection we deeni it proper to say that this pro- 
vision of the act of 1875 is a salutary one, and that it is the duty of the 
Circuit Courts to exercise thelr power under It in proper cases." 

•Détroit v. Dean, 106 U. S. 541, 1 Sup. Ct. 563, 27 h. Ed. 300: 
This "was an attempt to get into the fédéral court upon a prêteuse that 
justice was impossible in the state courts, owing to the excited condition of 
the public mind. * * * ïhe refusai to take légal proceedings in the local 
courts was a mère contrivance, a prêteuse, the resuit of a collusive arrange- 
ment to create for one of the directors a flctitious ground for fédéral jurisdic- 
tion. The case cornes, therefore. within the purview, if not the letter, of the 
provisions of section 5 of Act March 3, 1875, c. 137, defining the jurisdiction 
of the Circuit Courts of the United States." 
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Farmington v. Pillsbury, 114 U. S. 138, 144, 5 Sup. Ct. 807, 810 
(29 L. Ed. 114): 

"The old rule established by the décisions, whlch requlred ail objections 
to the citizenshlp of the parties, uniess shown on the face of the record to 
be taken by plea In abatement before pleadlng to the merits, was changed (by 
the act of 1875), and the courts were given full authorlty to protect them- 
selves agalnst the false prêteuses of apparent parties. This Is a salutary pro- 
vision, which ought not to be neglected. It was Intended to promote the 
ends of justice, and is équivalent to an express enactment of Congress that 
the Circuit Courts shall not hâve jurisdlction of sults which do not really 
and substantlally Involve a dispute or controversy of which they bave cog- 
uizance, nor of sults in wblch the parties hâve been improperly or coUuslvely 
made or joined for the purpose of creating a case cognizable under the act." 

Little V. Giles, 118 U. S. 596, 602, 7 Sup. Ct. 32, 36 (30 L. Ed. 

269): 

"We are satlsfled that by the act of 1875 Congress Intended to Introduce a 
rule that shall put a stop to (ill coUusive shifts and contrwanoes for glvlng 
such jurisdlction. The language of the fifth section of that act is as fol- 
lows: [After quoting the language the court continues:] Hère the words 
'really' and 'substantlally,' and the expression 'improperly or coUuslvely made 
or joined, elther as plaintiffs or défendants, for the purpose of creating a case 
cognizable or removable,' are very suggestive, and show that, by glving the 
Circuit Courts authorlty to dlsmiss or remand the cause at once, if thèse 
things are made to appear, it was the Intent of Congress to prevent and put 
an end to ail coUusive arrangements made to give juriséiction, where the par- 
ties really interested are cltlzens of the same state. Of course, where the 
interest of the nominal party is real, the fact that others are Interested who 
are not necessary parties, and are not made parties, will not afCect the 
jurisdlction of the Circuit Court ; but ivhen it is simulated and coUusive, and 
created for the very purpose of giving jurisdiction, the courts should not 
hesitate to apply the wholesome provisions of the law." 

Lehigh Mining & Mfg. Co. v. Kelly, 160 U. S. 327, 16 Sup. Ct. 
307, 40 L. Ed. 444: 

In this case the stockholders of a Virginia corporation, which owned 
land, organized themselves into a corporation under the laws of Penn- 
sylvania, and the Virginia corporation then conveyed the lands to the 
Pennsylvania corporation, and the latter company brought action 
against citizens of Virginia to recover possession of the lands. After 
an elaborate discussion of the cases which we hâve cited and of others 
putting an interprétation upon the act of 1875, the court conclude? 
as follows (160 U. S. 342, 16 Sup. Ct. 313, 40 L. Ed. 444): 

"The case before us is one that Congress intended to exclude from the 
cognizance of a court of the United States. The Pennsylvania corporation 
neither paid nor assumed to pay anything for the property in dispute, and 
was invested wlth the technical légal title for the purpose only of brlnging 
a suit in the fédéral court. * * * jf this action were not deelared col- 
lusive, within the meaning of the act of 1875, then the provision making It 
the duty of the Circuit Court to dismiss a suit, ascertained at any time to 
be one in which parties hâve been improperly or coUusively made or joined, 
for the purpose of creating a case cognizable by that court, would bccome of 
no practieal value, and the dockets of the Circuit Courts of the United States 
will Tie croivded with suifs nf which neither the framers of the Constitution 
nor Congress ever intended they should talce cognizance." 

Lake County Commissioners v. Dudley, 173 U. S. 243, 254, 19 
Sup. Ct. 398, 402 (43 E. Ed. 684) : 

219 F.— 19 
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"But he [Dudley, the défendant] did not buy the coupons at ail. He is net 
the owner of any of them. He is put forward as owuer for ttie purpose of 
making a case cognizable by the fédéral court as to ail the causes of action 
embraced In it. * * * Tfie transfer was coîlusive and simulated for the 
purpose of committing a fraud upon the jurisdiction of the Circuit Court in 
respect ai least of part of the causes of action tliat make the case before 
the court. For the reasons stated the trial court, vvhen the évidence was 
conciuded, should on its ovvn motion hâve dismissed the suit." 

Proceeding to the trial of the question which we hâve stated, and 
upon the authority of the décisions quoted, the court heard the testi- 
mony of the plaintifif, Nicola Cerri, and of Mrs. Pearl McCracken, 
widow of William McCracken, deceased. 

The testimony of Cerri disclosed that he had been consular agent 
for the Italian government, résident at Cleveland, Ohio, since 1900; 
that since 1907 or 1908 he had devoted his entire time to his consular 
duties ; that he did not know William McCracken in his lif etime, and 
had not met his widow until the day of the hearing; that he did not 
know whether either McCracken or his wife were of Italian origin 
or not; that he secured his appointment as administrator at the re- 
quest of counsel engaged in the trial of the case, for the purpose of 
accommodating them, without any definite purpose of commencing suit 
in the United States court, as he said, but with knowledge that it 
would be possible for him to commence suit in the United States 
court, making his alienage the basis of its jurisdiction. He said that 
he did not know who was on his bond, that being arranged by the 
lawyers, and that his only interest in the case was the statittory fee 
which he expected to receive. 

Mrs. McCracken testified that her husband was born in Massachu- 
setts, and that she was born in Ohio ; that they had lived in the vil- 
lage of Cuyahoga Falls, Summit county, Ohio, for about nine years 
before his death, and that neither of them was of Italian origin; that 
she did not know Mr. Cerri at the time he was appointed administra- 
tor; that he was selected, so that the suit on trial might be brought 
in the fédéral court ; and that her husband left no estate, except the 
claim sued on in this case. She was asked : "Was there any other 
purpose?" and she replied, "I don't know as there was." 

Upon this State of facts can it be said, having regard to realities 
rather than to mère form, that this suit involves a controversy "really 
and substantially" within the jurisdiction of this court? 

Since the Judiciary Act of 1789 it has been the policy of the fédéral 
law, slightly varied by the act of March 3, 1875, not to extend to Cir- 
cuit or District Courts jurisdiction over any suit to recover "the con- 
tents of any promissory note or other chose in action" in favor of 
an assignée, unless a suit thereon might hâve been prosecuted in such 
court if no assignment had been made. A very broad scope has been ^ 

given by the courts to the expression "other choses in action." Mex- 
ican National R. R. v. Davidson, 157 U. S. 201, 15 Sup. Ct. 563, 39 
L. Ed. 672. 

[1] While section 2>7 of the Judicial Code does not mention in spé- 
cifie terms claims sounding in tort, its obvious purpose and policy is not 
to permit the jurisdiction of the fédéral courts in any case to be the 
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subject of collusive arrangement between persons vvho for any reason 
may prefer a trial of the case in the fédéral rather than in the state 
courts, which are open to ail litigants. 

[2] In this case the deceased left no estate to be administered ex- 
cept a right of action for wrongful deatb, and this right of action 
is given by Ohio law "for the exclusive benefit of the wife and chil- 
dren of the deceased." While such right of action must be prosecuted 
in the name of a personal représentative of the deceased, yet the 
amount recovered shall be apportioned among the beneficiaries, unless 
adjusted between themselves by the court making the appointment, in 
such manner as shall be fair and équitable. General Code Ohio, § 
10772. And the order in which interested persons are entitled to ad- 
minister an estate is minutely prescribed. G. C. Ohio, § 10617. 

Thus the bénéficiai interest in the claim for wrongful death in- 
volved in this case is vested wholly in the widow and children of the 
deceased, and the évidence shows that they ail resided at the time of 
McCracken's death, and since that time, in the village of Cuyahoga 
Falls, Summit county, Ohio. One of the défendants is that village, 
and the other is a local téléphone company, with its principal office 
in the village. 

Ail of the beneficiaries of the estate of the deceased and both of the 
défendants being thus résidents of Summit county, Ohio, no reason 
existed for an appeal to that jurisdiction of the fédéral courts which 
is based on diversity of citizenship, and which was created for the 
express purpose of protecting the alien or nonresident from the in- 
justice which might resuit from local préjudice against him on the part 
of courts or jurors. Gordon v. Longest, 16 Pet. 103, 10 L. Ed. 900; 
Whelan^v. New York, L. E. & W. R. Co. (C. C.) 35 Fed. 858, 1 L. 
R. A. 65. If McCracken had survived bis injuries, he could not hâve 
sued the défendants in this court to recover for any injuries received 
in this same accident in which he was killed. 

In this State of facts and of the law, this alien consular agent, re- 
siding in Cleveland, Cuyahoga county, Ohio, at the request of lawyers 
résident in the same city, appears as a party to the controversy, and 
his appointment as administrator is procured to be made by them. 
They arrange the giving of his bond, and assure him that the appoint- 
ment shall not cause him any trouble or responsibility ; and he, know- 
ing that he may be paid the statutory fées upon the amount of money 
which may be recovered by settlement or trial of this action, accepta 
the so-called, but wholly nominal, trust. 

Thus, while an administrator is a necessary party to the prosecu- 
tion of this claim, this administrator was plainly a party only in name 
and form — not in any real or substantial sensé. He had no interest 
in the beneficiaries; he was not even acquâinted with any of them; he 
confesses that he was acting against his inclination in order to accom- 
modate the lawyers engaged in the case ; and the widow says that 
he was selected for the sole purpose of making it possible to sue the 
défendants in the case in this fédéral court rather than in the local 
courts, provided by the state of Ohio for ail the real parties to this 
suit, and in which they would ail bave stood upon a perfect equality 
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It would be difficult to find a more perfect illustration of a mère 
"naked trust" than that which Cerri was undertaking to administer— 
a trust which required no action on the part of the trustée beyond turn- 
ing over money to the cestui que trust. Black'g Law Dict. title 
"Trust," p. 1176. 

Under the circumstances thus detailed, it seems to be too clear for 
discussion that there was no real and substantial controversy between 
Cerri and the défendants in this case, and that it is the duty of the 
court to defeat this attempt on the part of the plaintiff to use his posi- 
tion as an alien to trifle with and defeat the jurisdiction of our state 
courts, to impose upon the fédéral court the trial of cases which it 
is not created to try, to delay the trial of cases properly pending hère, 
and to call from their own courts into this distant court the défend- 
ants, who, as certainly as the beneficiaries of this estate, hâve rights 
which should be considered and protected by this court from unjust 
imposition. 

Looking through f orms to the substance of this transaction, it seems 
to this court as palpably a collusive attempt to in form vest in this 
alien plaintifï the right of action, which is really and substantially 
vested in the widow and her children, "for the purpose of creating a 
case" cognizable in this court, as was the transfer of the land in Le- 
high Mining & Mfg. Co. v. Kelly, 160 U. S. 327, 16 Sup. Ct. 307, 
40 L. Ed. 444, or as was the refusai on the part of the two résident 
directors to take légal proceedings in the local courts in Détroit v. 
Dean, 106 U. S. 541, 1 Sup. Ct. 560, 27 L. Ed. 300, and that it is 
therefore the clear duty of the court "to proceed no further herein," 
and to dismiss this suit, as required by section 37 of the Judicial Code. 

If there should be any doubt as to the validity of the conclusion 
arrived at in the foregoing discussion, certainly there can be no doubt 
that the évidence introduced on the trial of the issue formulated by 
the court brings this case within the alternative provision of section 
37 of the Judicial Code, viz., that the plaintiff, Cerri, was improperly 
or coUusively made a plaintiff herein for the purpose of creating a 
case cognizable in this court. The widow testifies that her only pur- 
pose in selecting this alien Italian consular agent as administrator of 
her husband's estate was that his alienage might be used as the basis 
of invoking the jurisdiction of this court, and he himself testifies that 
he had no interest in the estate or in the beneficiaries beyond the 
lending of his name and privilège as an alien to create a case which 
might be prosecuted in this court. Discussion cannot make clearer 
than this statement of the facts makes it that the appointment of the 
plaintiff was arranged and procured for the purpose of imposing upon 
the jurisdiction of this court, and that under section 37 of the Ju- 
dicial Code it is the imperative duty of the court to proceed no fur- 
ther herein, but to dismiss the case. 

In considération of this case, I bave not overlooked or htetn umnind- 
ful of the effect which a due subordination of authority on the part 
of this court should give to the two cases of Cincinnati, H. & D. R. 
R. Co. V. Thiebaud, 114 Fed. 918, 52 C. C. A. 538, and Toledo Trac- 
tion Co. V. Cameron, 137 Fed. 48, 69 C. C. A. 28, both decided by 
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the Circuit Court of Appeals of this circuit. An examination of thèse 
décisions, however, and of the earlier décisions on the authority of 
which they proceed, shows that in each of them the question con- 
sidered and decided by the court was, assuming a regular appointment 
of an administrator, or of a guardian, is the citizenship of the représen- 
tative or that of the beneficiaries to be looked to in determining the 
diversity of citizenship necessary to the jurisdiction of United States 
courts based on that ground? 

Not in one of thèse cases was the claim made or considered by the 
court that before the appointment of the représentative counsel had 
deliberately selected and procured an alien to be appointed for the ex- 
press purpose of defeating the jurisdiction of state courts, and of in- 
voking the jurisdiction of the fédéral court. Not in one of them was 
the act of 1875 referred to, thus showing that the claim that the case 
was collusively created in form to be cognizable in a fédéral court 
was not made or considered in any of them. In the Thiebaud Case 
the administrator was appointed in the appropriate county in Indiana 
where the fatal accident involved in the case occurred, and in the 
Cameron Case the guardian was appointed in Michigan, where the 
ward resided, and neither opinion discusses any such question as we 
hâve in this case. For thèse reasons it seems clear enough that such 
décisions do not make against the conclusion we are reaching in this 
case. 

The only décision to which my attention has been attracted in which 
approximately the question we are considering hère was presented is 
Gofï's Adm'r y. Norfolk & W. R. Co. (C. C.) 36 Fed. 299, decided in 
1888 by Circuit Judge Paul. In that case the statute of 1875 was not 
considered by the court, and the décision is so obviously one of first 
impression that I cannot accept it as authoritative, having regard to 
the principles announced by the Suprême Court in Lake County Com- 
missioners v. Dudley, 173 U. S. 243, 19 Sup. Ct. 398, 43 L. Ed. 684, 
Lehigh Mining & Mfg. Co. v. Kelly, 160 U. S. 327, 16 Sup. Ct. 307, 
40 L. Ed. 444, Southern Realty Investment Co. v. Walker, 211 U. S. 
603, 29 Sup. Ct. 211, 53 L. Ed. 346, and Miller & Lux v. East Side 
Canal & Irrigation Co., 211 U. S. 293, 29 Sup. Ct. 111, 53 h. Ed. 189, 
ail of which were decided long subséquent to the décision of the Goff 
Case. 

I cannot forbear saying, however, in this connection, that there is 
a wide-spread conviction among members of the bar, in which this 
court shares, that thèse cases referred to deserve a re-examinatioii 
on principle, because of the extent to which they are being taken ad- 
vantage of for the purpose of thwarting the jurisdiction of state courts, 
and because of the opportunity which they furnish for burdening the 
dockets of fédéral courts with cases, of which the case under con- 
sidération is an extrême example, in which the real and substantial 
dispute involved is between citizens of one state. 

This case, it may be added, présents further, also, a question of pub- 
lic policy. The plaintiff is a consular agent for the kingdom of Italy, 
résident in Cleveland, and as such he enjoys very definite and im- 
portant privilèges and immunities while residing in the United States. 
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Const. U. S. art. 3, § 2, and section 256 of the Judicial Code provide 
that suits against consuls and vice consuls shall be prosecuted only 
in fédéral courts ; and as to his other privilèges, see Enc. Law & Pro- 
cédure, vol. 2, p. 269. 

If a becoming sensé of propriety does not serve to prevent sucb an 
agent of a foreign government from using his alienage for the pur- 
pose of meddling in controversies betvveen citizens of this country in 
which he has no legitimate interest, and from injecting hiniself into 
différences between citizens of the governnient to which he is ac- 
ci-edited for the purpose of determining tlie courts in which such con- 
troversies shall be tried, it would seeni, whoîly independent of the pro- 
visions of the Judicial Code, that the courts, upon principles of that 
public policy which forbids conduct of a tendency so mischievous as 
to be injurious to the interests of the state, even apart from their 
legality, should interpose to prevent such conduct from either defeating 
the jurisdiction of state courts or from burdening fe.deral courts with 
cases the trial of which must delay the trial of other cases properly 
pending therein. 

It results from the authorities cited, and the discussion in this opin- 
ion, that this court is without jurisdiction to try this case, because 
it does not involve a real and substantial dispute between the alien 
plaintiff and the défendants, and also because the appointment of 
Cerri, the plaintiff, an alien, was improperly and collusively obtained, 
for the purpose of creating a case cognizable in this court, and that 
therefore the case must be dismîssed, aï the costs of the plaintiff. 



In re DISNEY et al. 
(Dlsù-lct Court, D. Marylarid. January 6, 1915.) 

1. BaNKRUPTCT ©=368 — PEESONS SUBJECT to BANICnUPTCT — Pbrsons Chiefly 

Bnbaged in Faeming. 

Whetber a debtor was chlefly engagea in farming, and therefore exempt 
from involuntary bankruptcy adjudication, is to be determined as of the 
time when he eommitted the act of bankruptcy charged against him. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 18, 86,' 87 ; 
Dec. Dig. .S^seS.] 

2. Bankruptcy <S=>CS — Business Occupation. 

A man who regularly follows two occupations Is not at the time of the 
commission of an act of bankruptcy chietiy engaged In one of them merely 
because at that time he Is giving his principal attention to It rather than 
to his other pursult. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 18, 86, 8T ; 
Dec. Dig. <S=>68,] 

3. Bankkuptct <S=>68 — Adjudication — Occupation — Fakming. 

Evitlence held to require a finding that a bankrupt firm, operating a 
eannitig factory and canning produce partially raised on their farm, was 
not chietly engaged In farming, nor were the niembers of the flrm, ex- 
cept one, so chiefly engaged, and hence the lirm and the partners, with 
siicli exception, were subject to bankruptcy adjudication. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 18, 86, 87; 
Dec. Dig. <Ss=GS.J 

®=3For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digesta & Indexes 
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In Bankruptcy. Involuntary bankruptcy proceedings against John 
W. Disney, Jr., and others, trading as J. W. Disney & Sons, and John 
W. Disney, jr., and others, individually. Adjudication granted against 
the firm and the individual partners, with the exception of Arthur A. 
Downs. 

William Stanley, John M. Requardt, and Ogle Marbury, ail of Bal- 
timore, Md., for petitioning creditors. 

Ridgely P. Melvin and James M. Munroe, both of Annapolis, Md., 
for J. W. Disney & Sons, John W. Disney, Jr., and James F. Disney. 

L. Vernon Miller and George Weems Williams, both of Baltimore, 
Md., for Arthur A. Downs. 

ROSE, District Judge. John W. and James F. Disney are brothers. 
They hâve always lived together upon a farm in Anne Arundel coun- 
ty. During ail their adult hfe they hâve been engaged in farming. 
For many years they hâve carried on their agricultural opérations as 
partners under the fîrm name of J. W. Disney & Sons. Each of them 
as individuals owned some of the land cultivated by the partnership, 
while the rest belonged to the firm. They estimate that the gross an- 
nual value of the crops sold by them varied from $13,000 to $20,000. 
Thèse figures, in view of the tillable acreage employed, seem large, 
and probably are libéral ; but as they were principally engaged in the 
production of fruits and vegetables, the value of their output and the 
cost of raising and marketing it were both high. In winter time, for 
the purpose of affording employment for their farm hands, they eut 
and dealt in cordwood. It was a small business. They estimate that 
it brought in not more than about $500 a year. In 1908 they decided 
to go into canning. They-erected a canning factory on their place, 
and equipped it at a cost of some $8,000. In the years from 1909 
to 1913, both inclusive, they annually put up and sold somewhere be- 
tween $20,000 and $30,000 of canned goods. A considérable portion 
of the fruits and vegetables canned by them were raised on their 
places, but from a half to two-thirds were purchased from other peo- 
ple. 

From a financial standpoint their canning venture was not success- 
ful. They lost money by it. In 1912, and in some preceding years, 
they purchased their cans from one of the petitioning creditors. They 
hâve not yet paid for them. In the fall of 1913 they sought a renewal 
of the notes they had given for thèse cans. At that time the créditer 
advised them not to re-engage in the canning business. Perhaps the 
Disneys supposed that this advice was in part inspired by the fact that 
they had purchased their 1913 cans elsewhere. At ail events they ap- 
pear to hâve decided not to follow it. 

In July, 1914, they made arrangements with the Southern Can Com- 
pany, from whom in the preceding year they had obtaihed their carîs, 
to supply their requirements for the packing season of 1914. Early in 
August, in accordance with their direction it shipped them a car load 
of cans. About the same time they purchased solder and coal.. The 
war in Europe had then broken out. Crop prospects on their places 
and in their neighborhood were poor. Their financial difficulties were 
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fast coming to a head. They changed their minds, and determined not 
to do any canning that year. They asked the Southern Can Company 
to take back its cans. It did so. In a similar fashion they disposed 
of their coal and their solder. 

Arthur A. Downs is a neighbor and friend of theirs. He has also 
been farming ail his life. In July, 1912, he and the Disneys entered 
into an agreement by which he was to be a partner in the canning 
business carried on by them, The style of the firm was to remain un- 
changed. They were to contribute the canning bouse and other build- 
ings, and he was to put in $2,000. He was to bave one-third of the 
profits and to bear one-third of the losses. At the end of the sea- 
son he had the option of withdrawing his $2,000, if he wished. He 
was introduced to many persons having dealings with the firm as one 
of its partners. He never put in $2,000 of his own money; but, 
together with the Disneys, he either signed or indorsed notes to the 
extent of $9,500, most of the proceeds of which went into the can- 
ning business, although some of it may bave been expended on the 
Disney farms. There were no profits in 1912, and he received none. 
There were losses; but, except in so far as the notes upon which he 
became liable helped to defray them, they bave not been paid by him, 
if they bave been paid at ail. Neither he nor anybody else ever gave 
any notice to the creditors of the firm or other persons dealing with 
it that he had retired from it. As late as the summer of 1914 he on 
some occasions at least acted in such a way as would naturally lead 
persons who knew he had once been a partner to suppose he still was. 
When examined as a witness in this case, he seemed to be very un- 
certain in his own mind whether he was or was not a partner, and 
whether, if there had been any profits in 1914, he would or would 
not bave been entitled to share in them. Many of the debts, contracted 
when he was a partner, are still unpaid. The partnership of which 
he was once a member is, therefore, still subject to adjudication in 
bankruptcy. Bankr. Act July 1, 1898, c. 541, § 5a, 30 Stat. 547 (Comp. 
St. 1913, § 9589). 

During August, 1914, Downs and the Disneys, together with some 
of their relatives, gave two judgment notes to the Farmers' National 
Bank of Annapolis, one for $8,000, and one for $1,500. On the 6th 
of that month the bank caused a confessed judgment to be entered 
on the larger note, and on the 19th on the smaller, for a sum ag- 
gregating, with attorney's fées and costs, $9,709.50. At varions other 
dates during the same month it and the Annapolis Banking & Trust 
Company obtained like judgments upon similar notes against the Dis- 
neys, but not against Downs, for the aggregate sum of $2,158.60. 
Almost ail of the property of the debtors was in the form of real 
cstate, upon which thèse judgments at once became liens. On the 
30th of October, 1914, Downs made a gênerai assignment for the 
benefit of his creditors, and on the llth of November the Disneys did 
the like. 

On .the 5th of December the John Boyle Company, which had sold 
them cans in 1912, the Simpson & Doeller Company, from which tliey 
had purchased labels in 1913, the Patuxent Bank of Laurel, and the 
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Citizens' National Bank of the same place, which had lent them mon- 
ey, as the banks understood, for their canning opérations, filed a péti- 
tion to hâve them adjudicated involuntary bankrupts. They owe the 
petitioning creditors some $11,500. The indebtedness of the firm due 
to other persons than the judgment creditors already mentioned, or 
to those uniting in the pétition, amounts to some $7,000 or $8,000 
more, so that the partnership owes in ail about $30,000. Practically 
ail of this indebtedness was contracted in the course of the canning 
business. It is not likely that as farmers they either would hâve 
sought or could hâve secured so extensive a line of crédit. They re- 
sist adjudication on the ground that they are principally engaged in 
farming. 

The substantial contest is, of course, not between them and the peti- 
tioning creditors, but between the latter and those who were f ortunate 
enough to obtain judgments. Ail or nearly ail the money or nioney's 
worth that came from either set went into the canning business. If 
they are not adjudged bankrupts, the holders of judgments will get 
somewhere between 75 and 100 cents on the dollar, and the other 
creditors nothing. It does not appear that the debtors hâve even any 
sentimental interest in choosing among their creditors, for none of 
their relatives or associâtes are among those who hâve obtained judg- 
ments. 

It may be safely assumed that Congress had no wish to facilitate 
préférences among a farmer's banking or mercantile creditors. There 
were in its judgment, however, reasons which in the overwhelming 
majority of cases made it inexpedient that farmers be subject to the 
possibility of involuntary bankruptcy, although, of course, there would 
he instances in which the déniai to creditors of the right to institute 
bankruptcy proceedings against a farmer would work grave injustice 
to them and be of no benefit to him. Weighing one considération 
against another, Congress made up its mind that the maximum of prac- 
tically obtainable good with the minimum of preventable evil would be 
donc by exempting from liability to involuntary bankruptcy ail those 
who were more farmers than they were anything or ail things else. 
It gave statutory embodiment to this conviction by declaring that "a 
person engaged chiefly in farming or the tillage of the soil" may not 
be made an involuntary bankrupt. Bankr. Act, § 4a. 

[ 1 ] The f act that a particular farmer will not suffer if he be ad- 
judicated, and many of bis creditors will if he be not, is therefore no 
reason for construing the exemption narrowly. Nor does the proba- 
bility or reverse of such an outcome give even in a close case much 
help in determining whether a debtor was or was not chiefly engaged in 
farming. It is settled, at least in this circuit, that whether a debtor 
was or was not chiefly engaged in farming is to be determined as of the 
time at which he committed the act of bankruptcy charged against him 
Counts V. Columbus Buggy Co., 210 Fed. 748, 127 C. C. A. 298 ; Flick- 
inger v. First Nat. Bank of Vandalia, 145 Fed. 162, 76 C. C. A. 132. 

For the défendants, it is contended that they had definitely retired 
from the canning business some months before they made the assign- 
ments hère complained of. The évidence does not justify the conten- 
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tion that they had gone out of it, or that they thought they had, at 
any time before they made up their minds to exécute those assignments 
which put an end to their farming and to their wood-cutting, as vvell 
as to their canning. As late as July or early August they expccted to 
operate their cannery in the.season of 1914. When circumstances 
prevented their doing so, it does not appear that they supposed they 
would not résume again in 1915. They were on the stand, and I ain 
convinced that in August they did not think their cessation of canning 
was anything other than temporary. Hard pressed as they were for 
money, they inade no attempt to dispose of their valuable canning ma- 
chinery. Indeed, it is obvions that such an idea never occurred to 
them. When and immediately before they made their assignments, 
they were still engaged in canning in the same sensé as they had been 
at any time at which their cannery was not actually in opération. 

[2] Défendants say that, even conceding so much for tlie sake of ar- 
gument, yet it nevertheless does not make any différence what they did 
from 1909 to 1913, or what they prepared to do in 1914, or what they 
hoped to do in 1915. It is a fact that the canning season of 1913 closed 
in October of that year, and that they then shut down their cannery. 
They shortly after shipped its product to Baltimore. iVIost of it was 
sold, and the rest was put into a public warehouse and pledged as col- 
latéral for a loan which they negotiated. Thereafter their actual con- 
nection with the canning business was confined to occasional attempts 
through their broker to sell the pledged goods at a profit, to making 
préparations for the resumption of canning in 1914, and to securing 
further indulgence from those to whom they were indebted for money 
or merchandise which they had used in it. They point out that, no 
matter how libéral an allowance may be made for the time and eiïort 
expended in any of thèse ways, or in ail of them together, farming was 
the larger part of ail of their activities and pursuits during the 12 
months immediately preceding the making of their assignments. They 
rely upon Counts v. Columbvis Buggy Co., supra, as conclusively deter- 
mining that they are not subject to adjudication. 

In that case the debtor had three occupations. He was a large 
farmer. The capital he had invested in that pursuit amounted to 
$40,000. The annual product of bis farms at the prices then prevailing 
must hâve exceeded $20,000. For some 18 months preceding the fil- 
ing of the pétition in bankruptcy he had been a partner in a buggy busi- 
ness, which was conducted by his son, in the management of which lie 
took no part, and from which he received no profits. Moreover, for 
some years he had given over January and February to the buying and 
selling of mules in partnership with one Cowan. He contributed ne 
capital to this mule business. As between himself and his partner, he 
assumed none of its liabilities. He gave his services and received 
one-half of the profits therefor, which latter averaged $1,125 per an- 
num. Upon this state of facts there was no doubt that for the four 
years, considered as a whole, his chief occupation had been farming, 
as it had been during each and every period of 12 consécutive months. 
The only time in which it could bave been claimed that his principal 
pursuit was anything else was the 2 months of each year in which he 
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dealt in mules. Whether such claim could hâve been justified by the 
facts, or would hâve been material in law if it had been, the court had 
no occasion to consider ; for, as it pointed out, the acts of bankruptcy 
alleged took place in the months of November and December. Concur- 
ring with the view of the Circuit Court of Appeals for the Sixth Cir- 
cuit, as expressed in the FHckinger Case, supra, it held that whether 
a debtor belongs to an exempt class dépends upon his status at the time 
of the commission of the act of bankruptcy charged against him. It 
was not material to inquire whether a man, who for a séries of years 
regularly follows two occupations, bas one status throughout the entire 
period, or has a periodically changing one, as from time to time his 
chief engagement is in one pursuit or in the other. 

It is easy to conceive of a case in which a debtor regularly spent 
Monday, Tuesday, and Wednesday of each week in an exempt occu- 
pation, and Thursday, Friday, and Saturday in one which was not ex- 
empt. It would scarcely be contended that his liability to be adjudi- 
cated a bankrupt depended solely upon whether the act of bankruptcy 
charged against him was committed during the first half of some week 
or during the second. Like principles must control wherever a man 
has for a séries of years regularly followed two occupations, one of 
which was his chief pursuit during one part of the year, and the other 
during the remainder. To détermine whether he was chiefly engaged in 
farming, ail his pursuits and activities for the entire 12 months would 
hâve to be considered. Of course it does not matter how long he has 
followed both such occupations. So soon as he definitely abandons 
one of them, it can no longer be claimed as one of his pursuits, much 
less the chief. Moreover, without abandoning either, the relative im- 
portance of one and the other may change, either suddenly or by al- 
niost imperceptible degrees. If such altération appears from ail the 
facts and circumstances to be permanent in its nature, and not merely 
such a fluctuation as naturally occurs in ail business activities, his status 
may be altered by it. But whether he is subject to adjudication or not 
does not dépend merely upon which of two occupations in which he 
was permanently engaged was his principal one on the day, or for the 
week or the month, or perhaps even for the year, in which the act of 
bankruptcy was committed. His status on that day, it is true, is déci- 
sive ; but what was his then status is by no means determined by the 
particular things he did thereon. A man's domicile may change over- 
night, but he does not acquire a new one every time he sleeps away 
from home, and absence from the latter for years may not alter it. 
The analogy is, of course, not perfect, and if pressed too far may be 
misleading; but it serves to illustrate the distinctions which should be 
kept in mind in passing upon the class of cases now under considéra- 
tion. 

[3] The question for détermination is, therefore: What was the 
occupation in which the debtors were chiefly engaged during the period 
from 1909 to the commission of what are charged as acts of bank- 
ruptcy? The afïairs and occupations of men are of infinité complexi- 
ty. It is not possible to lay down any précise rule which will in every 
case enable a court to say with certainty in what occupation a man has 
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been chiefly engaged. It is not permissible to segregate certain facts 
or circumstances, and %ay that their existence or nonexistence settles 
the question. In answering it, ail "his activities and pursuits must be 
considered as a whole." American Agricultural Chemical Co. v. Brink- 
ley, 194 Fed. 411, 114 C. C. A. 373. 

The relative amounts of time which a man dévotes to various Unes 
of endeavor in which he is interested is doubtless one circumstance to 
be taken into account. In the case at bar there is no question that the 
défendants spent more time in their farming than in their canning. 
That circumstance is, however, not necessarily décisive. Many men 
may use or waste the larger part of their working hours in looking 
after some enterprise which is of relatively little pecuniary importance 
to them or others. From the standpoint of the bankruptcy law, it 
would not be accurate to say that they were chiefly engaged in the 
prosecution of such a fad. The amount of the financial retums the 
debtor expects from his various enterprises is one factor to be con- 
sidered in determining which is the pursuit in which he is chiefly en- 
gaged. In a leading case it was said: 

"The cbief occupation or business of one, so far as worldly pursuits are 
concerned, is that which is of principal concern to hlm, of some permanency 
in its nature, and on which he chiefly relies for his livelihood, or as the 
means of acquUing wealth, great or small." In re Mackey (D. C.) 110 Fed. 355. 

The exceeding complexity of the problem is illustrated by the fact 
that the word "relies," in the excellent définition just quoted, itself 
needs some construction. The défendants now before this court never 
made any net profits in the canning business. While they were en- 
gaged in it, they lived by their farming. Nevertheless they went into 
it in the not unreasonable expectation that it would prove their prin- 
cipal source of livelihood. Upon no other theory is it possible to ex- 
plain the fact that they were willing to incur the obligations necessary 
to prosecute that business upon the scale upon which they undertook 
to carry it on. Practically ail of their relatively large indebtedness 
was contracted in canning. That might be immaterial, had they defi- 
nitely withdrawn from the canning business before they committed the 
act of bankruptcy charged against them. Flickinger v. First Nat. Bank 
of Vandalia, supra; In re Leland (D. C.) 185 Fed. 830; In re Folk- 
stad (D. C.) 199 Fed. 363. It has already been found as a fact that 
they had not done so. 

AA'hen a debtor follows two pursuits, the relative amounts of his 
indebtedness contracted in one and the other may be taken into ac- 
count as an aid in determining in which he was chiefly engaged. Arm- 
strong v. Fernandez, 208 U. S. 324, 28 Sup. Ct. 419, 52 L. Ed. 5^14 ; 
In re Mackey, supra; Bank of Dearborn v. Matney (D. C.) 132 Fed, 
75; Tiffany v. La Plume Condensed Milk Co. (D. C.) 141 Fed. 444; 
In re Burgin (D. C.) 173 Fed. 726. By that test the défendants were 
canners, rather than farmers. 

It is easy to point out that no one fact or set of facts is necessarily 
controlling. It is impossible to give any definite mathematical weight 
to any one of them, even in comparison with the others. In cases as 
close as this undoubtedly is, ail that can be done is to keep ail the cir- 
cumstances in mind and décide according to the impression resulting. 



PaBLIC SERVICE ET. CO. V. HEROLD 301 

No process of reasoning, no analysis of the évidence, will necessarily 
demonstrate that the détermination arrived at is sound. 

So far as the partnership and the Disneys are concerned, I hâve, 
after much hésitation, concluded that they were not chiefly engaged in 
farming. The extent of their opérations as canners, as tested both by 
the annual output of their canning business and by the volume of the 
indebtedness incurred in it, seems to show that they made it their chief 
occupation and concern. Downs allowed himself to become nearly as 
deeply involved financially in the canning, enterprise as did the others. 
That resuit, however, appears to hâve been chiefly due to the influence 
the Disneys had over him and to the confidence he had in them. From 
the évidence it does not seem that he ever personally gave much time 
or thought to canning. I do not think he was chiefly engaged in it. 
He is therefore as an individual not liable to adjudication. The firm 
had three members. One of them was chiefly engaged in farming and 
could not be made a bankrupt against his will. The principal business • 
of the other two and of the partnership as such was not farming. 
They hâve committed an act of bankruptcy and are subject to adjudi- 
cation. 

A partnership and some of its members may be against their consent 
adjudicated bankrupts, although others of the partners belong to the 
exempt classes. Dickas v. Barnes, 140 Fed. 850, 72 C. C. A. 261, 5 L. 
R. A. (N. S.) 654 ; Counts v. Columbus Buggy Co., supra. The récent 
criticism of the former case by the Circuit Court of Appeals for the 
Second Circuit (In re Samuels, 215 Fed. 845, 132 C. C. A. 187) bas 
little application to the précise point hère involved. 

A deçree may be prepared in accordance with the views herein ex- 
pressed. 

PUBLIC SERVICE RY. CO. et al. v. HEROLD. 

(District Court, D. New Jersey. January 14, 1915.) 

No. 481. 

1. Inteenal Revenue <S=>9 — Cobpobation Excise Tax — Cobpobations Lia- 

ble. 

Where a street railway Company leased its railway to another Com- 
pany, which assumed ail incumbrances, debts, assessments, etc., and dis- 
tributed the rental reserved by the lease among the stockholders of the 
lessor, and the lessor did no business, except to maintaln its corporate 
existence and coUect the rental, the lessor was not maintaining or operat- 
ing a railroad, and was not taxable under Act Aug. 5, 1909, c. 6, § 38, 36 
Stat 112 (Comp. St. 1913, §§ 6300-6307), providing that every corpora- 
tion organized for profit and having a capital stock represented by shares 
and engaged in business shall be subject to a spécial excise tax with re- 
spect to carrying on or doing business by it 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 1.3-28 ; 
Dec. Dig. <@=59.] 

2. Internal Revenue <S=>22 — Recoveby or Tax — Individual Liability of 

COLLECTOE. 

Where, though a street railway company had leased its railway to an- 
other Company, which distributed the rental among the lessor's stock- 
holders and was doing no business, so as to be subject to the excise tax 
imposed by Act Aug. 5, 1909, § 38, it was, as shown by its charter, an 
existing organization, with a right to operate a railroad, and appear- 
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Ing to hâve officiais for the transaction of corporate business, the col- 
lecter of internai revenue, In collecting the assessment made against it 
by his superior, the Commissioner of Internai Revenue, was iieittier 
usurping authorlty nor acting so far outside the llmits of his jnrisdictioii 
as to be personally liable to return the taxes, as revenue officiais are 
often called on, not merely to ascertain facts in a mlnisterlal capacity, 
but to deduee from facts a conclusion of a légal nature, and wheu tlieir 
decision bas been made honestly, withia the gênerai scope of the subject- 
matter over which they hâve authority to act, they are not personally 
liable for an error, especially as the company dealt wlth him in his ta- 
pacity as collector, and through him applied to the Commissioner for a 
refund. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 47-61 ; 
Dec. Dig. <S=22.] 

3. INTERNAL REVENUE <®=>38 — ReCOVEIÎY OF TAXES — STATXJIOKT PEOVISIOXS. 

IJnder Rev. St. § 3220 (Comp. St. 1913, § 5944), authorizing the Com- 
missioner of Internai Revenue to refund taxes erroneously assessed or 
collected, section 3226, providing that no suit for the recovery of any in- 
ternai tax erroneously assessed or collected shall be malntaiued untll 
an appeal shall hâve been duly made to the Commissioner and a décision 
of the Commissioner had thereln, section 3227, providing that no suit 
or proceeding for the recovery of any such tax shall be malntaiued, unlcs.s 
brought within two years after the cause of action accrues, and section 
3228, providing that ail claims for the refunding of any such mx must 
be presented to the Commissioner within two years after the cause of ac- 
tion accrues, where suit to recover corporate excise taxes illegally col- 
lected was not brought within two yeare after the tax was paid, thero 
could be no recovery, as the statu tory remedy is exclusive, and the con- 
ditions therein prescribed must be (ftmplied wlth, and the cause of ac- 
tion accrues when the tax Is paid. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. ©=>38.] 

i. Inteenal Revenue <S=>38 — Rbcovebt of Taxes — Statutort Provisions. 
TJnder Rev. St. §§ 3220, 3226-3228 (Comp. St. §§ r)944, 5949-5951), where 
claims for the refund of corporate excise taxes illegally collected were 
presented to the Commissioner of Internai Revenue, and rejected by him, 
more than two years after the taxes were paid, a suit could not bo malu- 
tained to recover the taxes, as the Commissioner's adverse décision did 
not operate to extend the time within which suit could be brought. 

[ïid. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. <@=338.] 

At Law. Action by the Public Service Railvvay Company and an- 
other against Herman C. H. Herold, removed to this court by certiorari. 
Judgment for défendant. 

Frank Bergen and Edward Ambler Armstrong, both of Newark, N. J., for 
plaintiffs. 

J. Warren Davis, TJ. S. Atty., of Trenton, N. J., and Walter H. Bacon, Asst. 
U. S. Atty., of Bridgeton, N. J., for défendant. 

HUNT, Circuit Judge. This action was originally brought in the Su- 
prême Court of New Jersey, county of Essex, and was removed to this 
court on a writ of certiorari. Counsel and witnesses were heard on 
November 5, 1914, and briefs were submitted later. 

The suit is for the recovery, with interest, of two sums of $542.20 
each, assessed by the Commissioner of Internai Revenue, claiming to 
act under the act of Congress, hereinafter cited, approved Aiigust 5, 
1909, as spécial excise taxes for the years ended December 31, 190.), 
and December 31, 1910, respectivcly, and paid by the Public Service 

©=»For olher cases see same tnpie & KEY-NUMBER in ail Key-Numbered Dig&sts & Indeses 
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Railway Company on June 29, 1910, and June 28, 1911, respectively, to 
the défendant, who was then the collector of internai revenue of the 
United States for the F'ifth district of New Jersey. 

The complaint allèges that the Rapid Transit Street Railway Com- 
pany leased ail of its property and franchises, except its franchise to 
be a corporation, to the Newark Passenger Railway Company on June 
1, 1893, for a term of 999 years from that date, and that the former 
Company has not carried on any business whatsoever since that time, 
except to receive the rental under the lease and to distribute it among 
its stockholders ; that, by virtue of mesne assignments and transfers, ail 
of the leasehold property was transferred to, and became vested in, the 
Public Service Railway Company ; that the Rapid Transit Street Rail- 
way Company was not doing business within the meaning of the act of 
Congress aforesaid, and hence was not liable for said taxes ; and that 
the Public Service Railway Company, which, under the terms of its 
lease was required to pay ail taxes against said Rapid Transit Street 
Railway Company or the leasehold estate, was wrongfully, illegally, and 
improperly compelled by the défendant to pay the said sums, Which it 
did under protest. The plaintiffs made claim in vi'riting to the Com- 
missioner of Internai Revenue for a refund of the amounts so paid on 
the ground that they were illegally, improperly, and wrongfully assess- 
ed and collected, which claim was ref used by the Commissioner on De- 
cember 1, 1913. The plaintiffs claim that an action thereby, on that 
date, accrued to them. 

In his answer, the défendant objects, because the complaint discloses 
no cause of action — that it fails to show compliance by plaintiffs with 
section 3226, 3227, and 3228, R. S. U. S. He admits the making of 
the lease of the Rapid Transit Street Railway Company to the Newark 
Passenger Railway Company, but dénies that the former company has 
not done or carried on any business except the receipt of the rental 
under the lease and the distribution thereof among its stockholders. 
He admits also the assignment and transfer of the leasehold property 
to the Public Service Railway Company. He admits the assessment 
and collection of the taxes, but dénies that they were wrongfully or il- 
legally assessed or collected, and avers that, at the time of payment of 
said sums, they were due and owing by plaintiffs for taxes under the 
aforesaid act of Congress. Défendant pleads also the statute of limita- 
tions, alleging that no claims for refund of thèse taxes were filed with 
the Commissioner of Internai Revenue until November 28, 1913, more 
than two years after they were paid, and pleads that section 3228, R. S. 
U. S., provides that ail claims for the refunding of any internai tax 
alleged to hâve been erroneously or illegally assessed or collected must 
be presented to the Commissioner of Internai Revenue within two years 
next after the cause of action accrued, that thèse claims were not so 
presented, and that they were, therefore, lawfully rejected by said 
Commissioner of Internai Revenue on December 1, 1913. 

In their reply, the plaintiffs deny that thèse taxes were lawful taxes, 
and aver that claims for refund were filed before the expiration of two 
years after causes of action accrued. Section 38 of the act of Con- 
gress approved August 5, 1909, entitled "An act to provide revenue. 
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equalize duties and encourage the industries of the United States and 
for other purposes," provides in part : 

"That every corporation, * • * organized for profit and having a 
capital stock represented by sliares, * * * and engaged in business in 
any state or terrltory of the TJnited States, * * * shall be subject to pay 
annually a spécial excise tax with respect to the carrylng on or doing busi- 
ness by such corporation, * * * équivalent to one per centum upon the 
entire net income over and above flve thoiisand dollars received by it from 
ail sources during such year, exclusive of amounts received by it as dividends 
upon stock of other corporations ♦ • * subject to the tax hereby im- 
posed." 

From the évidence, it appears that the Rapid Transit Street Railway 
Company was operated during the years 1909 and 1910 by the PubUc 
Service Railway Company as a part of its system of street railv/ays in 
New Jersey, and that the rental for each of those years, under the pro- 
visions of the lease, was paid by the Public Service Railway Company 
to the Fidelity Trust Company, of New Jersey, as trustée, and by the 
latter company distributed among the stockholders of the Rapid Trans- 
it Street Railway Company. The lease from Rapid Transit Street 
Railway Company to Newark Passenger Railway Company, after- 
wards assigned to Public Service Railway Company, covered the rail- 
roads and property of the Rapid Transit Street Railway Company ; the 
rental after 1893 being semiannual payments of $29,610 each, to be 
paid to a trustée. The lessee assum^d ail incumbrances upon the prop- 
erty of the lessor, interest accruing on the bonds of the lessor thereto- 
fore issued or thereafter issued, and the principal of the bonds as 
they matured, and ail assessments, taxes, and spécial taxes assess- 
ed upon the real estate, franchise, stock, or earnings of the leasing 
Company. Provision was made also for funding bonds already is- 
sued, and issuing new bonds of the lessor corporation equal in amount 
to the bonds retired, and reissuing certificates of the lessor com- 
pany. At the termination of the lease, the lessee was to deliver to 
the Rapid Transit Street Railway Company, or its successors, ail 
property received by it or pay the value. The lessee company agreed 
to keep in good repair the railroad and its equipment, the lessor 
company having the right at times to make examination of the prop- 
erty and to notify the lessee company if the property is not put in good 
repair within 30 days from the notice by the lessee. The lessee com- 
pany agreed to pay to the treasurer of the lessor company the sum of 
$100 annually for the "maintenance of the corporate existence of the 
lessee company." Opération of the road was required by the provisions 
of the lease in a manner to préserve the rights and franchises of the 
lessor company. Forfeiture clauses were incorporated in the provi- 
sions of the lease. Neither the stockholders nor the directors of the 
Rapid Transit Street Railway Company had met since 1903. The Pub- 
lic Service Railway Company paid the trustee's fee. Under the lease 
referred to, ail of the property connected with the lessor company was 
turned over in due course to the Public Service Company, and the 
only business done by the original lessor company has been the mainte- 
nance of its corporate existence and the annual collection of the rental 
called for by the lease. The rental is distributed among the stock- 
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holders of the Rapid Transit Street Railway Company through the 
Fidelity Trust Company, as were also certain sums paid as interest on 
the Rapid Transit Street Railway Company's first mortgage bonds. 
During the years 1909 and 1910, no extensions or reconstruction of any 
railway lines were carried on by the Rapid Transit Street Railway 
Company or the Public Service Railway Company under the lease al- 
ready referred to. Nor did the Public Service Railway Company, dur- 
ing those years, do any act of any kind with respect to the property 
leased, except to operate the property so leased and to maintain the 
same under the lease. 

[ 1 ] It is in efifect conceded by the défendant that, upon the f acts as 
stated, the décision in McCoach v. Minehill Railway Co., 228 U. S. 295, 
33 Sup. Ct. 419, 57 L. Ed. 842, leads to a ruling that the Rapid Trans- 
it Street Railway Company was not engaged at ail in the business of 
maintaining or operating a railroad, which was the real object of its 
incorporation. It had turned its business- over. No suggestion is ad- 
vanced that the lease heretofore referred to was not one authorized by 
the laws of the state of New Jersey. Nor can we trace the existence 
of any possible agency in the lessee as for the lessor. The effect of 
the lease was to make the Public Service Company the public agent for 
the opération of the railroad while the lease existed, and it is the Pub- 
lic Service Railway Company which is doing business under the provi- 
sions of the lease and may be taxable. That lessor and lessee may en- 
tirely escape from taxation on income as a conséquence of this ruling 
is also explained by the décision of the Suprême Court in the case cited, 
wherein the court said that, as to rentals for the use and possession of 
property and franchises employed by the lessee company in a business 
taxable under the corporation act, there should be a déduction by the 
lessee of the amount of rentals paid for such use and possession, irre- 
spective of the question of whether or not the lessor corporation is 
within the reach of the taxing scheme. 

We therefore hâve an instance of the collection of money as inter- 
nai revenue taxes by an officiai of the government, claiming to act 
under the provisions of acts of Congress, but in reality and in good 
faith mistaking the applicability of the law, in that he bas collected sums 
as taxes from a corporation not subject to the tax assessed. 

[2] The corporation, to reserve possible rights, made its return un- 
der a protest, and now seeks to get back the money paid, assuming the 
position that it may sue the défendant personally for money had and re- 
ceived, upon the ground that the defendant's actions were outside of 
the scope of the corporation tax law. Reasoning along this line, learned 
counsel for the plaintifïs say that the défendant has done acts not by 
way of officiai misconduct, whereby the rights of the plaintiff corpora- 
tion hâve merely been impaired, but that he has extorted money in the 
name of taxation, and therefore is to be treated as having divested 
himself of his officiai character, and to be dealt with as an individual, 
liable for the conséquences of his individual acts, without protection 
under the corporation tax law ; that, in fact, he stands just as if he had 
never held office. 
219 F.— 20 
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The évidence shows that the assessment for the years 1909 and 1910 
was paid by the Public Service Railway Company to "Herman C. H. 
Herold, Collecter," and that the défendant gave a coUector's receipt 
for the payment. The vouchers which accompanied the checks, as pre- 
pared by the Public Service Railway Company, were in favor of the 
défendant, collector of United States internai revenue, and ail notices 
with respect to penalties which might be imposed if taxes were not paid 
were sent by the défendant as collector of internai revenue. Indeed, it 
seems plain that, at the time of the transactions with relation to the 
taxes assessed, the Public Service Railway Company, lessee, dealt with 
the défendant in his capacity as collector of internai revenue. More- 
over, the plaintiffs, after alleging the officiai capacity of the défendant, 
State that the "Commissioner of Internai Revenue of the United States, 
claiming to act under and by virtue of the provisions of an act of Con- 
gress approved August 5, 1909, assessed a spécial excise tax, * ■+ * 
and that the défendant wrongfully, illegally, and improperly compelled 
the plaintiff Public Service Railway Company to pay the sum assessed" ; 
that plaintiffs made claim for a refund through the "défendant as afore- 
said to the Commissioner of Internai Revenue" by applications in writ- 
ing, to which plaintiffs refer, which claim was refused by the Commis- 
sioner on December 1, 1913. 

The statutes directly pertinent are as f ollows : 

"Ail laws relating to the collection, remission, and refund of Internai reve- 
nue taxes, so far as applicable to and not inconsistent with the provisions of 
this section, are hereby extended and made applicable to the tax imposed by 
this section." From section 38 of the act of August 5, 1909. 

Sections 3220, 3226, 3227, and 3228, R. S. U. S. : 

"Sec. 3220. The Commissioner of Internai Revenue, sub.1ect to régula- 
tions prescribed by the Secretary of the Treasury, is authorized, on appeal 
to him made, to remit, refund, and pay back ail taxes erroneously or illegally 
assessed or collected, ail penalties collected without authority, and ail taxes 
that appear to be unjustly assessed or excessive in amount, or in any man- 
ner wrongfully collected. * * * " 

"Sec. 3226. No suit shall be maintalned In any court for the recovery of 
any internai tax alleged to hâve been erroneously or illegall.y assessed or 
collected, or of any penalty claimed to hâve been collected without authority, 
or of any sum alleged to hâve been excessive or in any manner wrongfully 
collected, until appeal shall hâve been duly made to the Oommlssiouor of 
Internai Revenue, according to the provisions of law in that regard, ajid the 
régulations of the Secretary of the Treasury established in pursuance thereof, 
and a décision of the Commissioner bas been had therein: Provided, that if 
such décision is delayed more than six months from the date of such appeal, 
then the said suit may be brought, without first having a décision of the 
Commissioner at any time within the period liuiited in the next section. 

"Sec. 3227. No suit or proceeding for the recovery of any internai tax 
alleged to hâve been erroneously or illegally assessed or collected, or of any 
penalty alleged to bave been collected without authority, or of any sum 
alleged to hâve been excessive or in any manner wrongfully collected. shall 
be maintained in any court, unless the same is brought witliin two years next 
after the cause of action accrued. * * * 

"Sec. 3228. AH claims for the refunding of any internai tax alleged to 
hâve been erroneously or illegally assessed or collected, or of any penalty 
alleged to hâve been collected without authority, or of any sum alleged to 
hâve been excessive or in any manner wrongfully collected, must be pre- 
sented to the Commissioner of Internai Revenue within two years next after 
the cause of action accrued. • ♦ * " 
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The duty of the Commissioner of Internai Revenue (who is not a 
party to the présent suit) is to make assessments upon the returns 
made of corporations subject to the payment of the spécial excise tax 
provided for by the act of August 5, 1909, and it is the duty of the 
collectors of internai revenue, in their respective districts, to make 
the collections assessed as aforesaid. 

Now, when the revenue officiais looked into the particular matter 
of the status of thèse plaintiffs, they found two corporations organized 
under the laws of the state of New Jersey — one, the Public Service 
Raiiway Company; the other, Rapid Transit Street Railway Com- 
pany. The charter of each showed that it was a living, existing, cor- 
porate organization, with right to operate a railroad (whether as 
lessee or otherwise), and to do those things which under the laws of 
the State of New Jersey a public service corporation may lawfully 
do in the premises, including a right to issue bonds and to exercise 
the power of eminent domain. Each appeared to hâve officiais for 
the transaction of corporate business, and each appeared to be a 
corporation organized for profit and having a capital stock repre- 
sented by shares. Starting with this gênerai information, surely the 
revenue officiais were justified in assuming that each corporation was 
doing acts enough to subject it to the spécial tax, unless upon further 
investigation it should be ascertained that it was not carrying on or 
doing business. Necessarily détermination of this further point in- 
volved ascertainment of certain additional conditions and facts and 
then drawing a conclusion therefrom whether, largely as a matter of 
law, the corporation investigated was carrying on or doing business 
as contemplated by the provisions of the excise tax statute. And 
what may we reasonably say the revenue officiais found in such fur- 
ther investigation as to Rapid Transit Company? That it had assigned 
its right to operate a railroad under its original charter, but that it 
had expressly reserved its corporate existence, and that it was main- 
taining the same in apparent accord with law; that it was in the en- 
joyment of a considérable income paid to it semiannually by the Pub- 
lic Service Railway Company, apparent assignée of the rights orig- 
inally leased to a predecessor lessee, and that the income so re- 
ceived by it f rom the Public Service Company, lessee, was distributed 
to the lessor's stockholders as they appeared upon its corporate books. 
Finding thèse several things with respect to corporate affairs, the 
internai revenue officiais, acting in a quasi judicial sensé, concluded 
that the Rapid Transit Street Railway Company, as well as Public 
Service Company, was subject to tax and that its claim of exemption 
was not well founded. 

Can it be that, under such a state of facts, the collector of internai 
revenue of the local district, whose duty was to collect the assess- 
ment made by his superior, the Commissioner, is to be looked upon 
as having gone so far outside of the scope of his officiai duty as a 
revenue officer as that, in demanding payment and receiving it, he 
must be held to hâve acted whoUy without warrant of law, and is, 
therefore, individually liable? I should say no, because, being clothed 
with a gênerai authority within his district to collect internai revenue 
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taxes assessed by tlie Commissioner, he was neitlier usurping au- 
thority nor acting so far outside of the limits of his jurisdiction as 
to be removed from that protection which should be extended to of- 
ficers acting in good faith under color of their offices. This would 
seem to be just, when we remember that the duties placed upon 
revenue officiais often call, not nierely for the ascertainment of facts, 
wherein the officiai acts in what is called a ministerial capacity, but 
for the déduction from facts of a conclusion of a légal nature upon 
which liability is or is not in the first instance to be declared. Just 
what nice distinctions must sometimes be madc by the revenue au- 
thorities, and how hard it is for them to apply the law, is vvell exempli- 
fied by the Minehill Case, supra, where even under judicial test the 
question of what constitutes doing business was so close that the learn- 
ed justices of the highest court found themselves in disagreement as to 
what proper conclusion followed the undisputed facts. It goes with- 
out saying that internai revenue officers, like ail others called upon 
to administer laws, whether in one or another branch of government, 
not infrequently err in tlieir conclusions, and as a resuit inake illégal 
assessments and collections ; but even so, where the décision of such 
an officiai has been made honestly, and his action is within the gên- 
erai scope of the subject-matter over which he has authority to act, 
ordinarily the officiai is not personally liable for his error. The case 
is not one where the officiai has collected taxes under a statute nuU 
and void, because unconstitutional, as was the case in Ex parte Young, 
209 U. S. 123, 28 Sup. Ct. 441, 52 L. Ed. 714, 13 L. R. A. (N. S.) 932, 
14 Ann. Cas. 764. Nor hâve we any facts shoviring abuse of power 
to the irréparable loss of a partv, as in Philadelphia Co. v. Stimson, 
Secretary of War, 223 U. S. 605, 32 Sup. Ct. 340, 56 L. Ed. 570. 
Nor was there any invasion of rights such as appeared in United 
States v. Lee, 106 U. S. 196, 1 Sup. Ct. 240, 27 h. Ed. 171. 

[3, 4] As the sequel to the views just expressed is that this suit is 
to be regarded as maintainable against the défendant as a coUector 
of internai revenue and not otherwise, the single remaining question 
is whether plaintiffs, having been unlawfully assessed and having paid 
the tax under objection, can recover back in this suit. The answer 
lies in this : The remedy to recover back an internai revenue tax 
after paid is exclusivelv as specified in the statute. The Suprême 
Court has held in Snyder v. Marks, 109 U. S. 189, 3 Sup. Ct. 157, 
27 h. Ed. 901, that no other remedy can be substituted for that given 
by statute, for the System prescribed by the United States in regard 
to internai revenue taxes and their collection by measures not judi- 
cial, with appeals to specified tribnnals, and suits to recover back 
moneys illegally exacted, "was a system of corrective justice intended 
to be complète, and enacted under the right belonging to the govern- 
ment to prescribe the conditions on which it would subject itself to 
the judgment of the courts in the collection of its revenues." United 
States V. Shipley, 197 Fed. 265, 116 C. C. A. 627. The conditions, 
then, which we meet hère, include statutes fixing a time when the 
plaintiffs could hâve presented their claims for refund and begun their 
action, and at the end of which their right of action ceased. Arnson 
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V. Murphy, Collector, 109 U. S. 238, 3 Sup. Ct. 184, 27 L. Ed. 920. 
Plaintiffs did not présent their daims to the Commissioner of In- 
ternai Revenue until November 28, 1913, and on December 1, 1913, 
that officiai refused to allow them. They filed this suit in the Suprême 
Court of New Jersey on December 18, 1913, and thereafter it was 
filed in this court January 7, 1914. But it was on June 29, 1910, that 
they paid the assessment for the year 1909, and on June 28, 1911, that 
they paid the tax for 1910. Under thèse facts the causes of action 
accrued when plaintiffs paid the taxes. From the dates of such re- 
spective payments plaintiffs had two years as the periods in which they 
could hâve filed their claims for refund with the Commissioner, and 
they were limited to such period. But they let more than two years 
go by, so that, when the Commissioner decided adversely to them, his 
décision did not operate to extend the time within which they could 
begin suits for the refunds. Merck v. Treat, Collector. 174 Fed. 
388, 98 C. C, A. 606; Hastings v. Herold (C. C.) 184 Fed. 759; 
Schwarzchild & Sulzberger v. Rucker, Collector (C. C.) 143 Fed. 
656; U. S. v. Shipley, 197 Fed. 265, 116 C. C. A. 627. 
Défendant is entitled to judgment. 
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(District Court, S. D. Alabama. December 12, 1914.) 

No. 11. 

t. Appeal and Eekor ®=>78 — jj'inal and Interlocutoht Decbebs. 

Wliere the court determined tlie ownership of the proceeds of a flre 
poliey in the hands of the stakeholder, and directed him to pay out of the 
fund the costs of the case, and the balance to the successful claimant, 
such decree was final and appealable, but not so as to a subséquent de- 
cree against the stakeholder, intended merely to carry the former one 
Into exécution. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. SS 426, 
434, 464^77, 480, 481 ; Dec. Dig. <S=78.] 

2. Appeal and Erbor <S=376 — "Final Decree." 

A "final decree" is one which settles ail matters in lltigation between 
the parties and within the pleadings, so that an afBrmance will end the 
suit, and leave nothing for the trial court to do, but to exécute the de- 
cree. 

[Ed. Note.^For other cases, see Appeal and Error, Cent. Dig. §§ 426- 
428, 430, 431, 435-443 ; Dec. Dig. <@=76. 

For other définitions, see Words and Phrases, First and Second Séries, 
Final Decree or Judgment.] 

8. Time (g=»5 — To Appeal — Montes. 

Act Cong. March 3, 1891, c. 517, § 11, 26 Stat. 829 (Comp. St. 1913, § 
1647), provides that no appeal or writ of error, by which any order, judg- 
ment, or decree may be revlewed in the Circuit Court of Appeals, shall 
be taken or sued out, except within six months after the enti-y of the 
order, judgment, or decree sought to be reviewed. Held that, since a 
writ of error is not sued out or brought untU it is actually filed with the 
clerk of the court rendering the judgment or decree sought to be re- 
viewed, and the time begins to run on the day when the judgment or de- 

^BsFor other cases see same topic & KBY-NUMBER in ail Ke;^-Numbered Digests & Indexes 
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crée is filcd and entered, an appeal on December 12, 1914, from a decree 
entered Juiie 12, 1914, was too late. 

[Ed. Note.— For otber cases, see Time, Cent. Dlg. §§ 5-8; Dec. Dig. 

In Equity. Suit by H. E. Baxter, as trustée of J. A Han'ey, bank- 
tupt, against Bevil Phillips & Co. and others. On pétition to allow an 
appeal and to issue a writ of error. Dismissed. 

For foriner opinion, see 212 Fed. 340. 

H. H. McClelland, of Mobile, Ala., for complainant. 
R. P. Roach, of Mobile, Ala., for défendants. 

TOULMIN, District Judge. In the case of Long v. Maxwell, re- 
ported in 59 Fed. 948, 8 C. C. A. 410, the court (Chief Justice Fuller 
writing the opinion) decided that a decree of July 20, 1891, was a final 
decree, terminating the litigation between the parties, and leaving noth- 
ing to Le done, except to carry it into exécution. The réservation for 
further directions simply related to such exécution, and could not be 
availed of as rendering the decree less final, or leaving open points 
expressly decided when it was entertained. If the decree was errone- 
ous, the proper mode of correction was by rehearing or appeal. The 
decree of July 20th granted the relief prayed, and directed spécifie per- 
formance, with costs. 

On September 7, 1891, a motion was made for further time to the 
défendant to comply with the decree, and for an order of référence. 
The court said, in substance, that so far as the motion referred to the 
ascertainment of what, if any, amount of money was due, was a mat- 
ter disposed of by the conclusion reached. After the lapse of more 
than a year from the time defendant's motion was made, the complain- 
ant moved for a décrétai order to exécute the decree, and that order, 
after hearing, was entered November 15, 1892. The order by its tenus, 
was merely one in exécution of the former decree, treating that as 
final. If an appeal had been taken from the decree of July 20, 1891, it 
could not hâve been sustained, as more than six months had expired 
from that date. Plill v. Chicago & E. R. Co., 140 U. S. 52, 11 Sup. Ct. 
690, 35 L. Ed. 331. 

The case of Long v. Maxwell, supra, is analogous to the case hère 
under considération, and in my opinion the décision cited is in point 
and applicable to it. The decree in this case of January 31, 1914, ter- 
minated the litigation between the parties to it. Said litigation arose 
by the complainant, as trustée of the bankrupt estate of one Harvey, 
claiming a sum of money due and payable by a fire Insurance company 
under a policy of fire insurance on certain property belonging to the 
bankrupt, effected some time prior to the proceeding in bankruptcy, 
and which policy had been assigned by the bankrupt to Bevil Phillips 
& Co. as a pledge and security for money loaned to said Harvey at the 
time said loan and pledge were made. The property consisted of a 
storehouse and stock of goods. Subsequently the property was destroy- 
ed by fire. About 30 days thereafter Harvey went into bankruptcy. 
Bevil Phillips & Co., creditors of the bankrupt, made proof of the loss 

@=>Por other cases see same tcpic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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of the property by fire, and claimed payment of the money due under 
the policy. Eefore the money was paid by the instirance company 
to Bevil Phillips & Co., complainant, Baxter, as trustée in bankruptcy 
of said Harvey, demanded of the insurance company payment of the 
money due on the policy to him as trustée aforesaid. In this condition 
of affairs the insurance company declined to pay the money to either 
claimant until the question as to who was entitled to the money was 
jadicially determincd. It was then agreed by ail the parties that the 
amount due should be placed by said insurance company in the posses- 
sion of R. T. Ervin, as stakehoider, to be held by him as such until the 
respective parties could, by a proper proceeding, bring the matter at is- 
sue between them before this court, and hâve the same determined by 
the court. The money was turned over to said R. T. Ervin accordingly. 

[1] Under this agreement said Baxter, as trustée aforesaid, filed the 
bill in this cause against said Bevil Phillips & Co. and said R. T. Ervin. 
The cause came ou to be heard, and was submitted for decree on the 
évidence and the law, which was fully argued by the respective coun- 
sel in the case. After due considération of the same, the court render- 
ed a decree in favor of Bevil Phillips & Co., dated January 31, 1914, 
which was duly entered on the records of the court. I consider said 
decree a final decree, terminating the litigation between the parties as 
to who owned the money, and leaving nothing to be done, except to 
carry said decree into exécution. 

The court in the decree ordered the défendant R. T. Ervin to pay out 
of the fund the cost in the case, and the balance thereof to pay 
over to Bevil Phillips & Co., or to their attorney. Some months there- 
after the attorney of Bevil Phillips & Co., through counsel, informally 
notified the court that R. T. Ervin had not paid over the money to them, 
but asked no action by the court at that time. Subsequently he gave 
to the court similar information, but asked for no rule or order to said 
Ervin to show cause why he had not complied with the decree and 
order, but thereafter filed a motion for a decree for the spécifie amount 
due and for exécution, which I considered a décrétai order to exécute 
the former decree. 

[2] A final decree is one which settles ail matters in litigation be- 
tween the parties and involved by the pleadings, so that an afiîrmance 
by the appellate court will end the suit, and leave nothing- for the low- 
er court to do, but the exécution of the decree of January 31, 1914, 
which has been done by the lower court's decree of June 12, 1914. 
Dainese v. Kendall, 119 U. S. 53, 54, 7 Sup. Ct. 65, 30 L. Ed. 305. Un- 
der this rule, the decree appealed f rom, being the last decree rendered in 
the case, was not final. The first decree, that of January 31, 1914, 
which settled ail matters in litigation between the parties and involved 
by the pleadings, was final. If this decree was erroneous, the proper 
mode of correction was by rehearing or appeal. 

[3] Now let us consider whether an appeal may be taken on De- 
cember 12, 1914, f rom a decree entered on June 12, 1914, to be reviewed 
in the Circuit Court of Appeals, under the provisions of Act March 3, 
1891, § 11 (Comp. Stat. 1913, § 1647). The provision is that: 

"Ko appeal or writ of error by which any order, .ludgnient, or decree may 

be revifwed in the Circuit Court of ADT)eals under the provisions of this 
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act shall be taken or sued ont, except within six months after the entry, oil 
the order, judginent, or decree sought to be reviewed." 

The statute does not say within six months after the day or date 
of the entry of the order, judgment, or decree on the records of the 
court. In re McCall, 145 Fed. 898-901, 76 C. C. A. 430 ; Clark v. Doerr, 
143 Fed. 960, 75 C. C. A. 146; ColHer on Bankruptcy (9th Ed.) 541. 
The writ of error is not sued out or brought until the writ is actually fil- 
ed with the clerk of the court which rendered the judgment or decree 
sought to be reviewed. It is the filing of the writ that removes .the rec- 
ord from the inferior court to the appellate court, and the period of 
limitation prescribed by the act of Congress must be calculated accord- 
ingly. Kentucky Coal, Timber, Oil & Land Co. v. Howes, 153 Fed. 
163, 82 C. C. A. 337. 

The United States Suprême Court has held that the day the judg- 
ment is filed and entered is the day on which the plaintiff in error had 
a right to bis writ, and on that day the limitation for writs of error, as 
provided by the statute, began to run within which bis right existed. 
Polleys V. Black River Imp. Co., 113 U. S. 81, 83, 5 Sup. Ct. 369, 28 L. 
Ed. 938. The United States Suprême Court has held that : 

"A writ of error Is not brought in the légal meaning of the term. until it 
is filed in the court which rendered the judgment. It is the flling of the 
writ that removes the record from the Inferior to the appellate court, and 
the period of limitation prescribed by the act of Congress must be calculated 
accordingly." 

The act provides that no appeal or writ of error shall be taken or 
sued out, except within six months after the entry of the order, judg- 
ment, or decree sought to be reviewed. Act March 3, 1891, § 11, 26 
Stat. 826, 829; Old Nick Williams Co. v. U. S., 215 U. S. 543, 544, 30 
Sup. Ct. 222, 54 L. Ed. 318, citing Conboy v. First Nat. Bank, 203 U. 
S. 141, 27 Sup. Ct. 50, 51 L. Ed. 128, to the effect that the time within 
which an appeal may be taken under the Bankruptcy Act runs from the 
entry of the original judgment or decree. 

The court dénies the pétition of the complainant to allow an appeal 
to be taken in this cause to the United States Circuit Court of Appeals 
for the Fifth Circuit, and to issue a writ of error therein, because the 
court is of opinion that the original decree herein was a final decree in 
the cause, and further that the time limit within which an appeal or 
writ of error could bave been taken or issued from either of the de- 
crees entered in this cause had expired ; the decrees having been enter- 
ed on January 31, 1914, and June 12, 1914, respectively, and the péti- 
tion for the appeal having been presented December 12, 1914. 

Pétition is disraissed. 
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DANA V. MOEGAN et al. 

(District Court, S. D. New York. December 8, 1914.) 

1. Corporations ©=211 — Stockholdee's Bill — Vacation of Contbact — 

Fkaud. 

A stockholcler's bill to set aside a contract between the corporation and 
M., alleging that the contract was made in bad faith, contemplated a dis- 
sipation of défendant corporation' s assets and waste of its capital, and 
that the controlllng reason for making the contract was that certain of 
the offlcers and shareholders of défendant company and M. were Inter- 
ested in certain mining companies, and partlcularly in the C. Company, 
and that the contract was but a scheme to pay M. for runnlng such 0. 
Company or other mining companies at the expense of défendant com- 
pany, alleged sufficient facts to show that the contract was fraudulent 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 814-818, 
820, 821, 823, 824 ; Dec. Dig. (g=>211.] 

2. Corpoeations <®=»20e — Stockholder's Bill — Eight to Sue — Action bt 

Corporation — Effort to Obtain — Equitt Kule. 

Where a stockholder sues on behalf of the corporation to set aside an 
alleged fraudulent contract made by it, equity rule 27 (198 Fed. xxv, 115 
C. C. A. xxv) does not require that he shall necessarily hâve first made 
a formai request of the corporation to sue, where the circumstances show 
that such request would hâve been futile; it being within the court's 
power to détermine in every Instance on the facts alleged whether such 
request would hâve been unavaillng. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ T91-796; 
Dec. Dig. <®=5206.] 

8. Corporations iS=>426 — Illégal Acts — Ratification — Fbaud. 

Stockholders of a corporation, except by thelr unanimous act, may not 
ratify a corporate contract whlch is fraudulent. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1596, 1702- 
1704, 1707, 1708, 1710-1716; Dec. Dig. <S=>426.] 

4. JuDGMENT ®=»713 — CoNCLtrsivENESS— Issues. 

A cause of action, once trled, includes ail issues that might hâve been 
trled, and the judgment is res judicata thereof. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1063, 1066, 
1099, 1234-1237, 1239, 1241, 1247 ; Dec. Dig. ®=>713.] 

5. Judgment ®=>701 — Conclusiveness — Res Judicata — Stockholdee's 

Suit. 

Where a stockholder sued on behalf of a corporation to set aside a cor- 
porate contract, on the ground that it merely granted a gratuity and was 
ultra vires, etc., another stockholder could hâve Intervened and attacked the 
same contract on the ground of fraud ; but he, though havlng knowledge 
of the suit, havlng refused to do so, the judgment therein was res Judi- 
cata, and a bar to his subséquent suit to set aside the contract for fraud. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1226; Dec. 
Dig. <g=>701.] 

In Equity. Suit by Charles A. Dana, as executor, etc., against Ed- 
win D. Morgan and the Corralitos Company. On défendants' mo- 
tion to détermine the vahdity of certain défenses waived by défend- 
ants' answer, which are as follows: 

(1) The amended complaint does not comply with equity rule No. 27 (198 
Fed. xxv, 115 C. C. A. xxv). 

(2) The matters set forth in the blll of complaint hereln are res judicatae 
by reason of the entry of judgment in a certain suit in the Suprême Court 
of the State of New York referred to in the pleadings. 

Çzz^For other caries see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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(3) That tlie contract sought to be set aslde by the bill of complalnt hereln 
bas been ratified by the stockholders of the défendant company, and is there- 
fore not open to the attaek made by the said bill of complaint. 

(4) That the said bill should be dismissed by reason of the lâches of the 
complainant. 

Sustained and dismissed. 

Herbert Parsons, of New York City, for plaintiff. 
Ernest E. Baldwin, of New York City, for défendant Corralîtos Co. 
William W. Cook, of New York City, for défendant Morgan. 
Charles F. Brown, of New York City, for other défendants. 

HOUGH, District Judge. [1] It will not be necessary to digest or 
summarize the pleadings herein further than the following: The bill 
déclares that both the original and the amended contract with Mr. 
Morgan "was made in bad faith," and contemplated "a dissipation 
of the profits and assets * * * and the waste of the capital" of 
the Corralitos Company. 

I am inclined to think that an allégation of bad faith is an alléga- 
tion of fact; but, even if it be not anything more than a conclusion, 
it is to be noted that the bill states as a reason, and a coîitrolling rea- 
son, for the making of the contract complained of, that certain of 
the officers and shareholders of the Corralitos Company were, to- 
gether with Morgan, interested in certain mining companies, and par- 
ticularly in the Candelaria Mining Company, and that the contract 
sought to be set aside is really no more than a scheme or device to 
pay Mr. Morgan for running the mining company or companies at the 
expense of the CorraHtos Company. 

In a proceeding where the complaint is to be construed most favor- 
ably to the pleader, I think this statement regarding the Candelaria 
Company, plus the allégation of bad faith, constitutes a sufficient al- 
légation of facts tending to show fraud ; so that it may fairly be 
said that in this bill the Morgan contract is asserted to be fraudulent 
upon grounds sufficiently stated. 

The défenses will be considered in what seems the most convenient 
order. 

1. For reasons appearing in the record, I hâve declined to consider 
in advance of trial the défense of lâches, except as it may hereinafter 
be alluded to under the head of res judicata. 

[2] 2. Equity rule 27 requires a complainant such as Mr. Dana to 
set forth with particularity his efforts to obtain action on the part 
of the corporation, "or the reasons for not making such effort." In 
one sensé Mr. Dana has made no efforts to procure action on the 
part of the Corralitos Company; that is to say, he has never asked 
that company or its officers to bring this particular suit. But he has 
shown at great length his reasons for not making such request. 

Rule 27 does not require the making of a formai request in every 
case. The very proviso that a complainant may show his reasons 
for not "making such effort" impliedly authorizes suit without re- 
quest under some circumstances. In my judgment it is within the 
power of the court to décide in every instance upon the facts shown 
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as to whether or not a request to bring suit would hâve been an idle 
ceremony. 

In my judgment it is abundantly shown hère that request would 
hâve been useless. Indeed, it is a part of the légal position assumed 
by the Corralitos Company that under the doctrine of res judicata, if 
they had brought suit it would necessarily bave been defeated. This 
défense is therefore overruled. 

[3] 3. The doctrine in respect of ratification is, I think, sufficiently 
stated in opinions referred to by ail counsel, viz. : United States Steel 
Corporation v. Hodge, 64 N. J. Eq. 807, 54 Atl. 1, 60 L. R. A. 742; 
Russell V. Patterson Co., 232 Pa. 113, 81- Atl. 136, 36 L. R. A. (N. 
S.) 199; Pollitz V. Wabash Railroad Co., 207 N. Y. 113, 100 N 
E. 721. The substance of that doctrine is that even stockholders can- 
not ratify a fraud. This tnust be so, for otherwise a majority of 
shareholders could work any kind of rascally scheme upon a dissent- 
ing minority. As I hâve stated it to be my finding that this bill 
charges fraud, I am of opinion that the défense of ratification fails. 

It necessarily follows, since the shareholders hâve ratified the 
Morgan contracts as far as they are capable of ratification, that Mr. 
Dana can never succeed in this action without proving the fraud he 
has alleged. No other ground of recovery is left open to him but 
fraud, incapable of condonation even by the largest majority of share- 
holders, short of universal concurrence. Unanimous concurrence 
would, of course, render fraud impossible. 

4. The défense of res judicata is in my opinion well founded 
and properly pleaded. The Warner suit was in form just what this 
suit is ; i. e., an action brought by a shareholder for the benefit of 
himself and ail other shareholders, and instituted because the corpora- 
tion itself would not act. 

The relief demanded by Mr. Warner is exactly that sought by 
Mr. Dana; there is no plea or suggestion of collusion on the part 
of Mr. Warner; the présent plaintiff knew ail about Mr. Warner's 
proceedings, and deliberately refused to take part therein. The only 
différence between the two suits is this : Warner endeavored to reach 
resuit by showing that the contracts complained of were mère gratu- 
ities and ultra vires, while Dana wishes to arrive at the same resuit 
by pleading fraud. 

Is the doctrine of res judicata avoided by varying the grounds for 
asking the same relief? This question is, I think, seitled by author- 
ity and for reasons amply shown in the cases cited by défendant. 

[4] It is undoubted law that a cause of action, once tried, includes 
ail issues that might hâve been tried. Landon v. Bulkley, 95 Fed. 
344, 37 C. C. A. 96; referring to Fayerweather v. Ritch, 91 Fed. 
721, 34 C. C. A. 61, where the subject is extensively discussed. 

[5] Mr. Warner and Mr. Dana had the same cause of action, viz., 
each of them had the same right, and each thought himself affected 
by some wrongful act or omission on the part of the défendants. 
Veeder v. Baker, 83 N. Y. 156; Pomeroy on Remédies, etc., § 452. 
Indeed, strictly speaking, no stockholder (in suits of this nature) has 
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an independent cause of action residing in him ; he is doing no more 
than seeking to enforce a corporate right. 

Can it be supposed that if the Corralitos Company had itself brought 
suit on the showing that Mr. Warner made, it could thereafter hâve 
brought another suit on the grounds now stated by Mr. Dana? I 
think not, and the décision in Rice v. King, 7 Johns. (N. Y.) 20, 
might be cited as early and well-reasoned authority for such holding, 
however différent the facts and the method of procédure. 

This is the test: If the corporation whose right is asserted by the 
shareholder could not bring a second suit, a second shareholder can 
bring no such suit (of course, in the absence of collusion). This has 
been specifically decided in Willoughby v. Chicago, etc., Railways Co., 
50 N. J. Eq. 656, 25 Atl. 277, Hearst v. Putnam Mining Co., 28 
Utah, 184, n Pac. 753, 66 L. R. A. 784, 107 Am. St. Rep. 698, and 
Goodbody v. Delaney, 80 N. J. Eq. 417, 83 Atl. 988, where the New 
York cases in the higher courts are sufficiently cited. 

Nor was Mr. Dana handicapped or prevented from asserting the 
rights of the Corralitos Company in his own way by the New York 
practice cases; i. e., Manning v. Mercantile Trust Co., 37 Mise. Rep. 
215, 75 N. Y. Supp. 168, and Weed v. First National Bank, 117 
App. Div. 340, 101 N. Y. Supp. 1045. The way was open to him. 
It was within the discrétion of the court to let both Warner and 
Dana présent their views, and it cannot be doubted that the court 
would hâve given that right, had it been asked. Therefore in my 
judgment this présent plaintiff is entirely within the rule of being 
bound by the resuit of a suit wherein not only what he now wants 
(as revealed by the prayer of the bill) was passed upon, but he had 
an opportunity of asking for what he wanted (and still wants) in his 
own way, 

A final decree will be entered dismissing the bill, with costs, on 
the ground of res judicata. 

Note. — This disposition of the matter renders unnecessary any dis- 
cussion of the Warner judgment as establishing lâches. I hâve pre- 
ferred to put décision on a broader ground. It may also be noted 
hère that I feel myself responsible for the discussion of Wabash Rail- 
way Co. v. Adelbert Collège, 208 U. S. 38, 28 Sup. Ct. 182, 52 L. 
Ed. 379. I did not, until corrected by counsel, recognize the dis- 
tinction between shareholders' and bondholders' actions. 



BEALL T. BANK OF BOWDEN. 

(District Court, N. D. Georgia. January 8, 1915.) 

Bankeuptct <S=>166 — Pkeferences — Action by Tbustee — "Reasonable 
Cause to Believe." 

Tlie words "reasonable cause to lielieve" that a bankrupt intended to 
prêter a creditor, as used in Bankr. Act July 1, 1898, c. 541, 30 Stat. 544, 
as auiended by Act June 2.5, 1910, c. 412, 36 Stat. 8^8, authorizing the 
trustée to recover a payment as a préférence in case the creditor had 
reasonable cause to believe that the payment would effect a préférence, 

^E^For otber cases Beo same toplo £ KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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etc., means not merely that the créditer had cause to suspect that the 
debtor was insolvent, but that he must hâve had knowledge of facts suf- 
flcient to induce a well-grounded belief of such fact, and that the pay- 
ment would effect a préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 250-253, 
255-258; Dec. Dig. <S=»iee. 

For other définitions, see Words and Phrases, First and Second Séries, 
Eeasonable Cause.] 

In Equity. Bill by James Beall, trustée in bankruptcy of one Wal- 
ler, against the Bank of Bowden, to recover a préférence. Bill dis- 
missed. 

Moore & Pomeroy, of Atlanta, Ga., and Roop & Fielder, of Car- 
rollton, Ga., for plaintifï. 

Boykin & Boykin and S. Holderness, ail of CarroUton, Ga., for de- 
fendant. 

NEWMAN, District Judge. I hâve gone over the record in this 
case and the briefs of counsel twice, and after a pretty thorough 
examination of the matter I am satisfied that the trustée is not en- 
titled to recover in this case. The case of Grant v. National Bank, 
97 U. S. 80, 24 L. Ed. 971, while the case arose under the Bank- 
ruptcy Act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 517), was 
construing what is meant by having "reasonable cause to believe" a 
person insolvent. The language of Mr. Justice Bradley, in the opin- 
ion delivered by him for the court, which has been several times 
quoted as authority, may well be quoted again, as f ollows : 

"Some confusion exists in the case as to the meaning of the phrase 'having 
reasonabie cause to believe such a person is insolvent.' Dicta are not want- 
ing wMch assume that it has the same meaning as if it had read, 'having rea- 
sonable cause to suspect such a person is Insolvent.' But the two phrases are 
distinct in meaning and effect. It is not enough that a creditor has some 
cause to suspect the insolvency of his debtor ; but he must hâve such a 
knowledge of the facts as to Induce a reasonable belief of his debtor's in- 
solvency, in order to Invalldate a seeurity taken for his debt. To make 
mère suspicion a ground of nuUity in such a case vrould render the busi- 
ness transactions of the commuuity altogether too insecure. It was never the 
intention of the framers of the act to establish any such rule. A man may 
hâve many grounds of suspicion that his debtor is in failing circumstances, 
and yet hâve no cause for a well-grounded belief of the fact. He may be 
unwiîllng to trust him further; he may feel anxious about his clalm, and 
hâve a strong désire to secure it, and yet such belief as the act requires may 
be wantlng. Obtaining additional seeurity, or receiving payment of a debt, 
under such circumstances, is not prohibited by the law. Receiving payment 
is put in the same category, in the section referred to, as receiving seeurity. 
Hundreds of men constantly continue to make payments up to the very eve 
of their failure, which it would be very unjust and disastrous to set aside. 
And yet this could be done in a large proportion of cases, if mère grounds 
of suspicion of their solvency were sufflcient for the purpose. The debtor 
is often buoyed up by the hope of being able to get through with his difficul- 
ties long after his case is in fact desperate ; and his creditors, if they know 
anything of his embarrassments, either participate in the same feeling, or 
at least are vrtlling to think that there is a possibility of his succeeding. 
To overhaul and set aside ail his transactions with his creditors, made under 
such circumstances, because there may exist some grounds of suspicion of 
his inability to carry himself through, would make the bankrupt law an 

€=>For other caaes see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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engine of oppression and Injustice. It would, in fact, hâve the effect of 
produclng bankruptcy in many cases wliere It might otherwise be avoided. 
Hence the act very wisely, as we ttiink, instead of making a payment or a 
security void for a mère suspicion of tlie debtor's insolvency, requires for 
that purpose that liis créditer sliould liave some reasonable cause to bolieve 
him insolvent. He must liave a kuowledge of some fact or facts calcuiated 
to prodnce such a belief in the mind of an ordinarily intelligent man." 

In the subséquent case of Stucky v. Masonic Savings Bank, 108 
U. S. 74, 2 Sup. Ct. 219, 27 L. Ed. 640, Mr. Justice Miller, deliver- 
ing the opinion of the court, in the course of his opinion said this: 

"ïhe whole matter turns upon tlie question wliether Krieger, who acted 
almost alone for the bank, had reasonable ground to believe that Melter waa 
insolvent at the time the mortgages vvere made. ïhe District Judge, who 
decided that he had such reasonable ground, does not seem to hâve given due 
weight to the principles of the case of Grant v. National Bank, decided by 
this court, and reported in 97 U. S. 80 [24 L. Ed. 971], a case which was fully 
considered, and vvhlch has since been followed by us as a leading ouo on 
the subject. That case establishes the doctrine that a creditor dealing with 
a debtor whom he may suspect to be in failing circumstances, but of which 
he has no suflacient évidence, may receive payraent or security without vio- 
lating the bankrupt law. He may be unwilling to trust him further ; he 
may feel anxious about his claim, and liave a strong désire to secure it, yet 
such relief as the act requires may be wanting. Obtaining additional se- 
curity, or receiving payment of a debt, under such circumstances, is not 
prohibited by law. In the case before us the testimony of Krieger himself, 
as the one wlio best knows the strength of the suspicion, if any, on which 
he acted, and what évidence was before him, must chlefly control. We hâve 
examined his déposition very carefully. We think it bears the impress of 
candor, and it négatives the idea that he had reasonable ground to believe 
Melter insolvent, or that he actually did believe it. The évidence, outside of 
this, as to the various estimâtes of the value of Melter's property and the 
amount of his debts, while it shows that Melter was probably insolvent, does 
not show that this was known to Melter himself, or to Krieger, or that the 
latter had reasonable grounds to believe him so." 

In the case of In re Eggert, 102 Fed. 735, 43 C. C, A. 1, decided by 
the Circuit Court of Appeals for the Seventh Circuit, in the opinion 
of Circuit Judge Jenkins it is held that thèse décisions under the 
Bankruptcy Act of 1867, and a number of other décisions referred 
to in that case, are applicable under the présent bankruptcy law. In 
the opinion Judge Jenkins says, referring to the term "insolvency" 
as used in the two acts: 

"In this respect the act is widely différent from the Bankruptcy Act of 
1867. There the term 'insolvency' was construed to mean an inability to 
meet one's obligations as they matured in the ordinary course of business. 
The term 'insolvency' in the présent act is équivalent to the term 'bank 
ruptcy' in the former act." 

And after thèse expressions the judge proceeds: 

'"While, therefore, rulings under the former act are applicable in a certain 
sensé, because of this différence in meaning of the term 'insolvency,' they 
do apply so far as they détermine the principles of law by which it is to be 
ascertained whether a creditor receiving a préférence had reasonable cause 
to believe that the debtor had not at the time property sufiicient, at a fair 
valuation, to pay ail his debts." 

Of course the provision of the Bankruptcy Act since the amend- 
ment of 1910 is différent somewhat from what it was in the original 
act. The language now is: 
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"Shall then hâve reasonable cause to believe that the enforcement of such 
.iudgment or transfer would elïect a préférence, it shall be voldable by the 
trustée, and he may recover the property or its value." 

The case of Tumiin v. Bryan, 165 Fed. 166, 91 C. C. A. 200, 21 
L. R. A. (N. S.) 960, decided by the Circuit Court of Appeals of 
this circuit is an interesting and an important case on this subject. 
In the course of the opinion Circuit Judge Shelby says this: 

"Reasonable cause to believe that a préférence was intended cannot be 
held to be proved by circumstanees that would merely excite suspicion. And 
circumstances may seem suspicious after the bankruptcy occurs that would 
not appear unusual at the time of their occurrence, and would then hâve 
presented no 'reasonable cause' on which to found a bellef of intended préf- 
érence." 

This, of course, was under the Bankrupt Act before the amend- 
ment in 1910. 

The case of Kimmerle v. Farr, 189 Fed. 295, 111 C. C. A. 27, de- 
cided by the Circuit Court of Appeals of the Sixth Circuit, is along 
the same line, as I understand it, of the cases heretofore cited, and 
the opinion contains an interesting discussion of the question hère 
involved. 

Applying the rule which is now clearly the correct one in cases like 
this, it must be determined whether the bank in this case had "reason- 
able cause to believe" that the eflfect of the payment received by them 
would be to give them a préférence. Of course, this would carry 
with it necessarily the belief that Waller, the bankrupt, was insolvent. 
I do not see, after the examination I hâve given the évidence in this 
case, that what was known to the bank would work more than a 
suspicion, at the most, that Waller might be unable to pay his debts, 
and consequently that it was getting a préférence. The bankrupt had 
obtained $9,500 of insurance, and he had some real estate, and it 
seems, as I gather it from the évidence, to hâve been the gênerai opin- 
ion that his insurance and his other property would be sufficient to 
pay his debts. 

Of course, the burden was on the trustée to show (in the language 
of the Bankruptcy Act) that the bank had, at the time the payment 
was made. "reasonable cause to believe" that the payment to it "would 
effect a préférence." This the trustée bas failed to show, in my opin- 
ion, and consequently he cannot recover. 

There must be a decree dismissing the bill. 
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ARMSTRONG et al. v. WALTERS. 

(District Court, E. D. Pennsylvania. January 23, 1915.) 

No. 2670. 

1. Courts <g=328 — United States Cotjkts — Amount in Controvebst — Dé- 

termination OF Amotjnt. 

In actions In the fédéral courts, where no collusion or flctitious claim 
appears, the amount claimed détermines the jurisdictlon, though there la 
a défense apparent on the face of the pleadings, as the validity of such 
défense cannot be determined in advance. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 890-896; De<;. 
Dlg. (S=328.] 

2. Courts iS=>328 — United States Courts— Amount in Controversy — Dé- 

termination OF Amount. 

Where on the face of the proceedings It is clear In an action In the 
fédéral courts that judgment could not be rendered for an amount which 
would save the Jurisdiction, the suit may be dismissed. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 890-896; Dec. 
Dlg. <®=328.] 

3. Courts <S=>328 — United States Courts — Amount in Conteovehsy — De- 

tesmination of Amount. 

Where there is room for différent théories of damage or the propei; 
measure of damages, plaintifC is not required in his pleadings to limit him- 
self to any one theory; but, If he does so limit himself, the amount of 
his damages is to be determined by this measure. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. §§ 890-896; Dec. 
Dig. ®=5328.] 

4. Courts <S=>328 — United States Courts — Amount in Conteovebst — Dé- 

termination OF Amount. 

Where, m a buyer's action for damages from the seller's breach of con- 
tract, the statement of claim, though it alleged a failure to dellver ship- 
ments to be made in August, and that the différence between the market 
price and the contract price at that tlme was $550, further alleged ne- 
gotiations between the parties loolàng to shipments thereafter, and an 
extension of tlme for shipment until December, at which time purchases 
were made in the open market at priées such that plaintiffs suffered a 
loss of $647.11, it did not appear to a légal certaiuty that plaintiffs' dam- 
ages were limited to $550, so as to require the adoption of this amount in 
Computing the amount in controversy, as which measure of damages 
would be adopted was a matter which the évidence alone would disclose. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. <g=>32S.] 

At Law. Action by Obadiah E. Armstrong and another, copart- 
ners trading as Armstrong & Demarest, against James M. H. Walters, 
trading as J. M. H. Walters. On motion to dismiss for want of ju- 
risdiction because of the value of the matter in dispute. Motion dis- 
allowed. 

Ward W. Pierson, of Philadelphia, Fa., for plaintiffs. 
Johnson & Gilkyson, of Philadelphia, Pa., for défendant. 

DICKINSON, District Judge. The question involved in this case 
has been razeed to one of pleading. The plaintiffs hâve declared 
upon a contract, its breach, and résultant damages. We are con- 

<Ê;:3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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cerned only with the averment of damages. The contract was to 
deliver brewers' grains at stipulated priées and in stipulated quan- 
tities in successive monthly shipments. There was a partial failure 
to deliver the first month's shipments and a total failure for the 
remaining months. Out of this gênerai statement of the case of the 
plaintiffs spring suggestions of différent théories of their rights, the 
présentation of their case, and the measure of damages. Thèse are 
too obvious to require enumeration. The statement avers that plain- 
tiffs in turn entered into contracts to sell, in order to fill which they 
bought in the "open market" grains to supply the place of the grains 
which défendant had contracted to deliver. This entailed a loss of 
$362.36 upon the July shipments. There is a further averment that 
at the time of the failure to deliver the August shipments the différ- 
ence between the market price for deliveries "f. o. b. Lafayette, N. 
J." (the place of delivery called for by the contract), and the con- 
tract price, was $550 on the contract quantity, entailing a further 
loss of profit upon the plaintiffs to that amount. The statement of 
claim adds averments, somewhat indefinite in terms, but to the effect 
that there were negotiations between the parties looking to shipments 
after the time of performance and the extension of the August ship- 
ments until December. At this time purchases were made in the 
open market at priées such that the plaintiffs suffered a loss on the 
August shipments of $647. 11. A further loss of $975 is averred 
to hâve been incurred because of default in the September shipments. 
The above items of damages, together with others which are not in- 
volved, raise the value of the matters in controversy to the narrow 
margin of $94.47 above the jurisdictional amount. 

A plea to the jurisdiction has been interposed. The ground on 
which the jurisdiction of the court is challenged is diselosed by the 
faet that the différence between the market price of the grains at 
the time and place of delivery and the contract price was $550 on 
the August shipments, and the damage claimed is a loss on this ship- 
ment amounting to $647.11. The principle is invoked that, where the 
damages claimed are such that a légal certainty exists that they can- 
not be recovered, they are to be thrown out of the computation in 
deterrrîining the jurisdictional amount. The principle may be ac- 
cepted. Its application is alone involved. The damages formally 
laid in the statement of claim show jurisdiction. The argument 
against jurisdiction proceeds upon the proposition that the proper 
measure of damages is the différence between the market price at the 
time and place of delivery of the grains contracted to be sold and the 
contract price, and that the statement of claim on its face discloses 
what this différence is, and, if the damages are so measured, the claim 
falls short of the required amount. 

[ 1 ] The correct rule is this : The amount claimed (no collusion 
or fictitious claim appearing) détermines the jurisdiction, for this 
shows the value of the matter in dispute or in controversy. The fact 
that there is a défense to the action, even although this may be ap- 
parent on the face of the pleadings, does not diminish the amount 
which is claimed, nor détermine the amount in dispute. Schunk v. 
219 F.— 21 
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Moline, 147 U. S. 305, 13 Sup. Ct. 416, 37 L. Ed. 255. To déter- 
mine the validity of such défense in advance is to décide the very 
matter in controversy by anticipating a défense which may not be in- 
terposed. 

[2] The cases cited by the défendant are authority for the doc- 
trine that where, on the face of the proceedings, it is clear that judg- 
ment could not be rendered for an amount which would save the 
jurisdiction, the suit may be dismissed. In such case, however, this 
must appear as a légal certainty. Barry v. Edmunds, 116 U. S. 550, 
6 Sup. Ct. 501, 29 L. Ed. 729; Put-in-Bay v. Ryan, 181 U. S. 431, 
21 Sup. Ct. 709, 45 L. Ed. 927. 

[3, 4] This brings us to the application of thèse principles to the 
facts in this case. The case is one for damages for breach of a con- 
tract of sale. The gênerai or what may be called the normal measure 
of damages is the différence between the marl<et priée at the time 
and place of delivery and the contract price. It often happens, how- 
ever, that this measure cannot practically be applied. Damages must 
in conséquence be found by the jury according to such fair measure 
as the évidence shall disclose. This leaves room for différent théories 
of damage, or rather of what the proper measure is. The plaintiff 
is not required in his pleadings to limit himself to any one theory. If, 
however, he does so limit himself, the amount of his damages are 
determined by this measure. 

The argument of the défendant is that in this case the pleader had 
selected and applied his own measure of damages, and that thereby 
a légal certainty exists that he cannot recover more than such prede- 
termined sum, which is less than the jurisdictional amount. It is true 
that the plaintiff has averred the market price at the time and place 
of delivery, and the contract price, and the amount of the différence 
between them, and in this sensé the amount of the conséquent dam- 
ages. He has, however, averred more than this — the extension by him 
of the time of the delivery and the loss or expense to him of supply- 
ing himself at a later date with that which the défendant had agreed 
to furnish. As of which date the damages are to be assessed as the 
date of the real breach of the contract the évidence will alone dis- 
close. The amount of the damage does not now appear to be a légal 
certainty to be limited to $550. It may reach $647.11. If the latter, 
the court has jurisdiction. If the claim of the latter raises a jus- 
ticiable question, the court has jurisdiction. The test applied is in 
effect the demurrer test. The rule invoked is in its essence merely 
the application of practical common sensé in the administrative policy 
of the law. Whenever want of jurisdiction appears, the court can 
go no further with the case. If it appears to a légal certainty at the 
outset of the case, why proceed to trial? Answering the question 
which this test requires, it is clear that the court cannot now fînd 
the plaintiffs cannot make good by proofs their claim of damages. 

The plea to the jurisdiction is not sustained. Treated as a motion 
to dismiss for want of jurisdiction, it is disallowed. 
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LAMBERT PHARMACAL CO. v. KALISH PHARMACY. 
(Circuit Court, S. D. New York. May 10, 1911.) 

1. Teade-Marks akd Trade-Names i®=>59 — Names Subject to Appropbia- 

TiON — Descbiptive Words. 

A registered trade-mark "Llsterine," as applied to an antiseptic prép- 
aration, was entitled to protection against infringement, thougli prior to 
its adoption a surgeon, named Lister, Inaugurated a method of surgieal 
dressing without, however, employiug any distinct antiseptic substance, 
the efllcacy of whieh method was much debated, resultlng in the words 
"lister," "llsterian," and "listerism," becomlng familiar, and tliough the 
owner of such trade-mark did not acqulre from such surgeon the right 
to use the name "listerlne," it appearlng that knowledge of such surgeon's 
achievement was practlcally conflned to the médical profession and those 
closely allied thereto, and that the use of his name would not convey to 
the public generally any signiflcance. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
DIg. §§ 68-72 ; Dec. Dlg. ®=559.] 

2. ïbade-Marks and Trade-Names <g=>8 — Names Subject to Appeopbiatio>' 

— Fanciful Names. 

A fanciful name for an article of merchaudise may constitute a valid 
trade-mark. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 12 ; Dec. Dlg. ®:=8.] 

3. Trade-Marks and Trade-Names <S=>7 — Names Subject to Appropriation 

— Names of People. 

The name of a person who has achieved famé and distinction may be 
adopted as a trade-mark, provided It Is not descriptive of the quality or 
eharacter of the article or a geographlcal uame, and it is not necessary 
that the adopted trade-mark should be the name o£ the merchaut who 
puts the commodity on the market. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Namea, Cent. 
Dlg. § 11 ; Dec. Dig. ®=»7.] 

4. Trade-Marks and Teade-Names i©=>5& — Inebingements — Imitation or 

Names. 

Where complalnant for 17 years had been manufacturlng and selling 
an antiseptic préparation used for cleansing the teeth, throat and mouth, 
under the registered trade-mark "Llsterine," défendant infringed such 
trade-mark by selling a simllar substance under the trade-name "Lister- 
septine," as the similarlty in the names was liable to mislead unwar/ 
customers, and from the similarlty an intention to deceive would be pre 
sumed. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. S§ 68-72; Dec. Dlg. (®=59.] 

In Equity. Suit by the Lambert Pharmacal Company against the 
Kalish Pharmacy. On final hearing. Decree for complainant. 

Cummings & Burleigh and Redding, Greeley & Austin, of New York 
City (George P. Burleigh and William A. Redding, of New York City, 
of counsel), for complainant. 

Charles A. Kalish and Baird, Cox & Scherr, ail of New York City, 
for défendant. 

HAZEL, District Judge. [1] The bill allèges unfair compétition 
in trade and infringement of complainant's registered trade-mark "Lis- 

Ê=3For other casea see same toplc & KEY-NUMBER in aU Key-Numbered Digests & Indexes 
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terine" by defendant's use of the word "Listerseptine," in the sale of 
its commodity. The complainant's predecessor, Jordan W. Lambert, 
in the year 1881, began the manufacture of an antiseptic compound, 
and, to differentiate it from other compounds having similar proper- 
ties, he adopted the arbitrary name of "Listerine" and printed such 
name on labels pasted on bottles containing his vendable article. Prior 
to such désignation the name "Lister," or its derivative, "Listerine," 
had never been applied to an antiseptic préparation. It is shown that 
Sir Joseph Lister, an eminent English surgeon, had as early as the year 
1865 inaugurated a method of surgical dressing which may be said to 
consist of immersing the instruments in a solution of carbolic acid and 
using, a like solution for spraying or dressing the wounds. The efficacy 
of this method of dressing wounds was much debated at the time, but 
finally it received the approval of the médical profession, and, mean- 
while, the words "Lister," "Listerian," and "Listerism" became familiar 
in England and the United States ; but the so-called "Listerian" treat- 
ment of wounds preparatory to performing an opération was net uni- 
versally recognized and adopted by the médical profession until the 
year 1880. 

Lord Lister did net originate the product or formula to which Mr. 
Lambert applied the trade mark or name "Listerine." Complainant's 
product has no relation whatever to the antiseptic treatment of wounds 
made known to the médical profession by Lord Lister, whose method 
of applying antiseptics to achieve the desired surgical resuit was new 
and novel, but without the employment, however, of any distinctive 
antiseptic substance. The word "Listerine" upon its origination was 
registered in the United States Patent Office by complainant's prede- 
cessor, as a trade-mark for a secret médical formula, since which time it 
has been prominently advertised and printed upon labels of bottles con- 
taining the préparation. Although the record does not show that 
Lord Lister conferred on the complainant or its predecessor the right 
to use the name "Listerine" in connection with the manufacture and 
sale of its antiseptic formula, I am nevertheless of the opinion that 
complainant is entitled to protection in the use of its secret formula 
and in the adaptation of the name "Listerine"' by which its article be- 
came known to the public. No one has the right to use the said trade- 
mark or to imitate it so as to enable palming off an antiseptic prépara- 
tion, the product of another, in the pretense that it was the antiseptic 
préparation of the complainant. 

[2,3] The trade-name "Listerine" has become familiarly known to 
the public as belonging to the complainant and as denoting a prépara- 
tion of prophylactic or antiseptic characteristics, of peculiar color and 
taste, generally used for cleansing the teeth and as a throat or mouth 
wash. The famé achieved by Lord Lister in his antiseptic treatment 
in surgical opérations is not sufficient to warrant this court in holding 
that the word "Listerine" is merely descriptive or of qualifying import. 
The authorities uniformly hold that the sélection of a fanciful name for 
an article of merchandise may constitute a valid trade-mark. There 
is no objection to adopting as a trade-mark the name of a person who 
has achieved famé and distinction for the purpose of attracting the at- 
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tention of the public to an article provided such name is not descrip- 
tive of the quality or the character of the article, or a geographical 
name. Hesseltine Trade-Marks and Unfair Trade, p. 15; 28 Am. & 
Eng. Ency. of Law (2d Ed.) 361. The name "Lister" can scarcely be 
said to convey to the public generally any significance of the achieve- 
ments of its owner ; such knowledge is practically confined to the méd- 
ical profession and those closely allied thereto. It is not necessary that 
the adopted trade-mark should be the name of the merchant who puts 
the commodity on the market. Hopkins on Trade-Marks, p. 139, § 63. 

[4] The défendant has applied to its antiseptic, which is also com- 
monly used for cleansing the teeth, throat, and mouth, the trade-name 
"Listerseptine," and sells its article contained in bottles having thereon 
a label, the said trade-name printed upon it. The trade-name was 
chosen by the défendant in October, 1907, about 17 years after com- 
plainant's origination of the the trade-mark "Listerine." The similar- 
ity of the names in appearance and sound, when considered with the 
similarity of the articles to which the trade-names are applied, is clear- 
ly apparent, and the probabilities of the defendant's désignation mis- 
leading the unwary customer in my opinion is so clear that it amounts 
to an infringement of the complainant's trade-mark. In view of the 
close resemblance of the respective trade marks or names and their ap- 
plication to similar antiseptic préparations, a fraudaient intent to de- 
ceive need not be affirmatively shown by the complaint, but such intent 
will be presumed therefrom. 

The charge of unfair compétition was not pressed by complainant 
at the hearing. Complainant may hâve a decree for infringement of its 
trade-mark by défendant, but without costs. 



LAMBERT PHARMACAL CO. v. BOLTON CHEMICAL CORPORATION. 

(District Court, S. D. New York. January 11, 1915.) 

L Teade-Maeks and Tbade-Names ®=593 — Actions foe Infeingement — 
BuEDEN or Proof. 

While, in a suit for infringement of plaintlfl's trade-name "Listerine," 
the burden was on plaintiff to show that confusion would resuit, this bur- 
den was met by showing that défendant adopted the arbitrary name 
"Listogen" for a compound similar to that of plaintiff, as in selecting an 
arbitrary name défendant should hâve selected a name about which there 
would be no question, and, having selected one bearing some resemblance 
to plaintiff's trade-name, any possible doubt of the likelihood of damage 
should be resolved in plaintiff's favor. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 104-106 ; Dec. Dig. (S=93.] 

2. Trade-Makks and Trade-Names ©c^aSO — Infkinqement — Descbiptive 

WORDS — "LiSTEEISM" "LiSTEKIAN" — "LlSTEEIZE." 

The Word "Listogen" was not descriptive by suggestion so as to be 
properly applied to a compound similar to that which plaintiff had been 
manufacturing and selling under the trade-name "Listerine," as "gen" 
would suggest that the compound had a principle of "list" in it, that it 
generated "list," or was its essential or active principle, and as the words 
"Llsterism" "Listerlan," and "Listerlze" do not refer to a chemical com- 

^isiFor other cases aee same toplo à KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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pound, but to a method of dressing wounds, tlie suggested meanlng was 
senseless. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 68-72 ; Dec. Dig. <S=59.] 

3. TBAnE-MARKS AND TBADE-NaMES iSX=>85^IxFRINCJEMEMTS — N.iStES Entitled 

TO Protection. 

Where a chemlcal compouud Iiad beon sold under tbe trade-name "Lis- 
terine" for 34 years and had beconie an article of very common use in 
many countries of whlch millions of bottles had been sold, an injunc- 
tion against an infringement would net be denied, even thougb such name 
when first used was deceptive as indicating tbut a surgeon named Lister 
had something to do with the formula or bad giveu It the sanction of bis 
name. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 94 ; Dec. Dig. <3=>85.] 

4. Trade-M.-vrks and Trade-Names ®=>3 — Ikfringbments — Naues Entitled 

To Protection. 

The name "Listerine" had not become descriptive or generic, so that 
the owner's right to the name had been lost, where it had always been as- 
sociated with the article manufactured by such owner, and had not fol- 
lowed the goods elsewhere. 

[Ed. Note. — For other cases, sec Trade-Marlvs and Trade-Names, Cent. 
Dig. §§ 4-7; Dec. Dig, <®=>3.] 

In Equity. Suit by the Lambert Pharmacal Company against the 
Bolton Chemical Corporation. Decree for plaintiff. 

John H. Drabelle, of St. Louis, Mo. (William A. Redding, of New- 
York City, of counsel), for plaintiff. 

LEARNED HAND, District Judge. [1] The defendant's com- 
pound is obviously appropriate for substitution for the plaintiff's ; 
ils uses are precisely the same, and it is made up for the same class of 
consumption. In choosing an arbitrary trade-name, there was no rea- 
son whatever why they should hâve selected one which bore so much 
resemblance to the plaintiff's; and in such cases any possible doubt 
of the likelihood of damage should be resolved in favor of the plain- 
tiff. Of course, the burden of proof always rests upon the moving 
party, but having shown the adoption of a similar trade name, arbi- 
trary in character, I cannot see why spéculation as to the chance that 
it will cause confusion should be at the expense of the man first in the 
field. He has the right to insist that others in making up their arbi- 
trary names should so certainly keep away from his customers as to 
raise no question. In the case at bar there is at least ample doubt that 
this wiil be true. "Listogen," if the accent be on the first syllable, is 
like enough to "Listerine" to serve as an apt means of substitution 
among those who hâve not aiready enough familiarity with the plain- 
tiff's article as to be safe from any such efforts. There is always a 
fringe of possible customers, next year's for instance, with whom such 
opportunities are not to be disregarded, people who hâve heard vague- 
ly the old name or seen it in advertisements and who fail to carry it 
with accuracy in their memory. Among thèse confusion is eminently 
possible, and that possibility, if not a remote spéculation, is quite 
enough. To show how near the defendant's name is, we need only 

<S:=3For other cases see same topic & KEY-NUMBBR In ail Key-Nuinbered Digests & Indexes 
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change one letter, "g" to "r" ; "Listoren" would be so close an imitation 
as would not allow argument in its défense. Now the "g" does make 
a différence ; being a consonant it sounds more distinctly, but I cannot 
say that it is enough, and no reasonable explanation, no explanation 
whatever, is suggested why the name need be used. 

[2] In saying this I do not forget that the défendant daims the use 
of the English words "Listerism," "Listerian" and "Listerize," ail of 
which had some currency in English before 1881. But the défendant 
does not use thèse words ; at best "Listogen" is a coined word with a 
penumbra of suggestion. The resuit of a decree will not be to pre- 
vent them from using any word in the English language, including ail 
which are derived from the name of Lord Lister. Besides, what does 
"Listogen" suggest, if mère suggestion be enough to justify such a use 
of a coined word? "Gen" suggests that the compound bas a principle 
of "List" in it, that it générâtes "List," or is its essential or active 
principle. Now there is no such thing as "List," nor as "Lister" nor 
"Listerism." The words which bave gone into use mean the methods 
first introduced by Lord Lister, a way of treating wounds to prevent 
suppuration. There is no sensé in a word which suggests that it con- 
tains the active principle of "Listerism" or that it can generate "Lis- 
terism." If Lord Lister had discovered a substance which went by 
his name and which could be created by a chemical compound, and if 
the défendant had invented such a compound, there would be some 
col or for the contention that they had made up a word which was de- 
scriptive at least by suggestion, but "Listogen" means, and is capable 
of meaning, nothing whatever. There is indeed one meaning which it 
conceivably can carry and that is that it contains the essential princi- 
ple of "Listerine" ; that it générâtes the active élément of the plain- 
tiff's product, but that implication the défendant will scarcely wish to 
make. 

[3] Finally, the défendant takes the position that "Listerine" is a 
deceptive name itself, and suggests that the compound was derived from 
Lord Lister, an error that bas crept even into the Century Dictionary. 
I think that there was some basis for this contention when the name 
originated. I am sure I should bave thought it was named after Lord 
Lister, as it was, and I should hâve vaguely supposed that he had some- 
thing to do with the formula, or had at least given it the sanction of bis 
name. Yet I am not disposed at the end of 34 years to say that it 
carries any longer any such implication. The record shows that the 
sales for now many years hâve been of many millions of bottles, and 
that it has become an article of very common use in many countries. 
We should rather assume that the name has become identified with the 
thing and has long since lost its connotation of Lord Lister's associa- 
tion. We need not go back for so long to find in the origin of tlie 
word a suggestion not altogether truthful, but long since cured by 
time. Of course, no court will protect a man in the perpétration of a 
déception ; but, where the trade-name has ceased to be deceptive, it is 
pharisaical to visit the sins of one génération upon the next in the 
aid of those who now seek to trade upon the efforts of the présent. I 
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shall not therefore décide how far the suggestion of "Listerine" is so 
deceptive as to hâve forbid any protection in 1881. 

[4] This question does, however, bring up the further question 
whether the name "Listerine" itself has become descriptive or generic. 
This is answered by Jacobs v. Beecham, 221 U. S. 263, 31 Sup. Ct. 
555, 55 L. Ed. 729, a case weaker than this, because the plaintiff, not 
having disclosed his formula, could not show, as hère, that it was dif- 
férent f rom the def endant's. That case holds that, where the name has 
always been associated with the plaintifï's manufacture and has not 
followed the goods elsewhere, it can never become generic in the sensé 
that the right to the name disappears. 

A discussion of the many cases in which similarities hâve, or hâve 
not, been thought infringements, serves no end; applications of the 
accepted principle no doubt vary, but no two cases are alike. One must 
trust one's own sensé of the likeUhood of confusion and the absence of 
any justification for the defendant's choice of name. 

The usual decree will pass with a référence, if the plaintifï wishes. 



UNITED STATES v. INTERNATIONAL MERCANTILE MARINE. 

(District Court, S. D. New York. January 2, 1915.) 

Aliens ®=»54%, New, vol. 12 Key-No. Séries — Seamen — Head Tax — "Bona 
FiDE Seamen." 

Act Feb. 20, 1907, c. 1134, 34 Stat. 898 (Comp. St. 1913, § 4242), im- 
poses a tax of $4 for every alien entering the United States, and Immi- 
gration Rule 1, subd. 3, déclares that the head tax shall not be levied in 
respect to aliens who are bona flde seamen and who land in the United 
States pursuant to their calllng. Held that, where alien seamen signed 
a ship's articles for a voyage f rom Southampton to New York, and ail but 
two signed on the New York's articles for the retum voyage, and it waa 
stipulated that the two who did not retum were at that time, and for a 
long time prier thereto had been, and still were, seamen working in the 
pursuit of their calllng, they were "bona fide seamen," and their entry 
did not subject the steamship company to liability for the head tax be- 
cause of their entry. 

Action by the United States of America against International Mer- 
cantile Marine. Verdict for défendant. 

H. Snowden Marshall, U. S. Atty., and John E. Walker, Asst. U. S. 
Atty., both of New York City. 

Burlingham,'Montgomery & Beecher, of New York City (Norman B. 
Beecher and Ray Rood Allen, both of New York City, of counsel), for 
défendant. 

AUGUSTUS N. HAND, District Judge. This action is brought to 
recover a head tax of $4 per man, alleged to be due on 13 alien sea- 
men who arrived at New York on August 10, 1913, on the defendant's 
steamer New York. Thèse seamen were signed on the ship's articles at 
Southampton for the voyage to New York to take the place of seamen 
who had deserted or become incapacitated on the voyage over. Eleven 
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of the 13 signed on the New York's articles for the return voyage. It 
does not appear what became of the remaining 2 sailors. The govern- 
ment concèdes that the seamen were ail bona fide seamen in the ordi- 
nary pursuit of their calling. The seamen were ail landed and signed 
off the articles. 

The statute under which the action arises is the act of February 20, 
1907, as amended by the acts of March 26, 1910, and March 4, 1913, 
and reads thus : 

"That there shall be levied, collected, and pald a tax of four dollars for 
every alien entering the United States." 

The Suprême Court held in the case of Taylor v. United States, 207 
U. S. 120, 28 Sup. Ct. 53, 52 L. Ed. 130, where sailors signed articles 
for New York and return and deserted, that a section of the Immigra- 
tion Act, similar to the one under considération — 

"does not apply to sailors carried to an American port with a bona fide In- 
tent to take them out again when the shlp goes on, vvhen not only there was 
no ground for supposing that they were making the voyage a pretext to 
get hère, désert, and get in, but there is no évidence that they were doing 
so in fact." 

Following this case, the Circuit Court of Appeals for this circuit held 
in the case of United States v. International Mercantile Marine, 171 
Fed. 841, 96 C. C. A. 420, that a head tax was not due upon a sailor 
who signed articles for the round trip and deserted on reaching New 
York. 

In the case af U. S. v. Atlantic Transport Co., 188 Fed. 42, 110 
C. C. A. 420, a demurrer was overruled to a complaint in an action to 
recover a head tax on horsemen who were held to be pro hac vice sail- 
ors. They signed for the voyage to the United States, but not for the 
return voyage. Upon arrivai they were duly discharged by the captain, 
and entered the United States with his knowledge and consent, and did 
not return to the ship. Under thèse circumstances, the Circuit Court 
of Appeals said: 

"There being no question hère of any désertion, but a conceded intention of 
ail parties that on arrivai he should leave the ship permanently and enter 
the United States, the case is not within the exception declared by the Su- 
prême Court." 

It is to be noticed that this case related to a class of men who could 
pursue their calling of caring for horses as well on land as upon sea. 
There was, theref ore, at most but a slight presumption that they would 
continue their seafaring life, which the court might well feel was re- 
butted by the bare allégation that they had entered the United States. 
Even this presumption, Judge Ward, who dissented in the case, thought 
dispensed with évidence that thèse seamen continued in their calling. 

The Immigration Department bas promulgated a rule which, at least 
so far as public policy is concerned, is entitled to the greatest weight 
as a construction of the act. Rule 1, subdivision 3, provides that : 

•'The head tax shall not be levied in respect to the following classes of 
aliens: • * • 

"(J) Bona fide seameu who land in the United States pursuant to their 
calling." 
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While I cannot think that the mère presumption that a sailor would 
be likely immediately to continue his occupation as such is sufficient to 
meet the requirements of the rule laid down in Taylor v. United States, 
supra, if the steamship company lands a seaman, and neither has a con- 
tract to take him back, actually takes him back, nor can account for him 
at ail, the stipulation in this case that ail the sailors, including the 2 vvho 
did not return to the ship, "were at that tinie, and for a long time prior 
thereto had been, and still are seamen working in the pursuit of said 
calling," seems to me sufficient to bring the facts within the rule of that 
case. 

The question always is whether the sailor has entered the country in 
any real sensé, or has merely used it as a point from which to embark 
on the next available ship. The courts hâve proceeded se far as to 
hold that a sailor who signs shipping articles for a round trip in wh.ich 
he temporarily enters a port of the United States does not "enter" 
within the meaning of the act. But after ail such shipping articles are 
nothing but évidence of intention to continue in his seaf aring life, which 
can be equally furnished in other ways, one of which is a continuance 
by the sailor of his calling subséquent to landing. I think the return of 
the 11 sailors to England by the same ship on which they came brings 
them within the rule laid down by the Suprême Court in Taylor v. 
United States, supra, and the stipulation that the olher 2 "still are sea- 
men working in the pursuit of said calling" brings them within the 
same rule. Were it not for this stipulation, which I did not bave in 
mind at the trial, I should be inclined to hold that a head tax was due 
upon thèse 2 seamen, because I do not think that the presumption that 
a sailor continues in his calling is sufFicient to relieve the master, who 
has landed and discharged him, from proving the fact of such continu- 
ance. 

The décision in the case of United States v. Atlantic Transport Co., 
supra, does not apply to the facts in the case at bar, for the reason, 
which I hâve already stated, that there was no évidence before the 
court in that case that the seamen on entering port continued in their 
calling. 

Both sides having moved for the direction of a verdict, I am, for 
the foregoing, reasons, of the opinion that a gênerai verdict should be 
directed for the défendant. 
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STATE OF WEST VIRGINIA ex rel. BLUE, State Com'r of Prohibition, v. 
ADAMS EXPKESS CO. et al. 

(District Court, S. D. West Virginia. October 19, 1914.) 

No. 620. 

Intoxicating Liq-coks <g=146 — Wkongful Sale — Interstate Commerce— 
Shippinq into Dey Tereitoky — Advbrtising thbough Mails — Personal 
Use. 

That a llcensed Wholesale liquor dealer residing in Ohio mailed adver- 
tising matter Into dry territory in West "S'irginia, solicitiug a West Vir- 
ginia citizen to purchase liquor for his individual use, and shipped liquor 
to the buyer in West Virginia, did not constitute a violation of Yost Law 
W. Va. (Laws 1913, c. 13) §§ 3, 8, nor Wilson Aet Aug. 8, 1890, c. 728, 26 
Stat. 313 (Comp. St. 1913, § 8738), or Webb-Kenyon Act March 1, 1913, 
c. 90, 37 Stat. 099 (Comp. St. 1913, § 8739), regulating the transportation 
of liquors. 

[Ed. Note.— For other cases, see Intoxicating Liquors, Cent. Dig. |§ 
159, 160, 1C3 ; Dec. Dig. ©=146.] 

In Equity. Suit by the State of West Virginia, on relation of Fred 
O. Blue, State Commissioner of Prohibition, against the Adams Ex- 
press Company and others. On motion to dismiss. Granted. 

Fred O. Blue, of Philippi, W. Va., for plaintifï. 
Priée, Smith, Spilman & Clay, of Charleston, W. Va., for défend- 
ants. 

KElyLER, District Judge. This suit was brought in the circuit 
court of Kanawha county, W. Va., and thence removed to this court 
upon the pétition of Adams Express Company, one of the défendants, 
and is before me upon bill and answer, and a motion by said défend- 
ant to dissolve an ex parte temporary injunction awarded by the cir- 
cuit court of Kanawha county before the filing of the pétition for 
removal, and to dismiss the bill. 

The pétition for removal is based on the first clause of section 28 of 
the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1087 [Comp. 
St. 1913, § 1010]), viz., that the suit is one arising under the Consti- 
tution or laws of the United States. This is conceded to be true by 
the plaintifï state, and the bill and answer read together set forth 
the following facts: 

Edward Beigel, one of the défendants (not served), is a whoIesale 
dealer in Cincinnati, Ohio, handling the products of Pabst Brewing 
Company, of Milwaukee, Wis. Prior to the Ist of July, 1914, he had 
been in the habit of mailing letters to inhabitants of West Virginia, 
advertising thèse goods as for sale by him and inclosing price lists 
thereof. Since the said Ist day of July, 1914, he bas continued the 
same practice and I take it to be admitted for the purposes of this 
case that he sent such letters and circular to one R. H. Cleiidennin, 
^vho thereupon ordered by letter for his own personal use one-fourth 
barrel of béer, amounting to eight gallons, and inclosed his check for 
the purchase price thereof to said Edward Beigel, at Cincinnati, Ohio. 

É=For otber cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Thereupon said Beigel delivered said one-fourth barrel of béer to 
the défendant Adams Express Company, at Cincinnati, Ohio, con- 
signed to R. H. Clendennin, at Charleston, W. Va., and upon its 
arrivai at Charleston this suit was brought, asking for an injunction 
(preliminary awarded), and praying that défendant Adams Exprès? 
Company be adjudged to be a common nuisance. 

The order of injunction prepared at the instance of plaintiff will 
illustrate the légal position contended for by the plaintiff, and a por- 
tion of it is hère reproduced : 

"The défendant tlie Adams Expres.s Company, Its agents, employés and 
représentatives, be enjoined and restrained from dellvering to the défendant 
R. H. Clendennin the consignment of liquors mentioned in said bill, viz., one- 
fourth barrel of draught béer, and that the said défendant the Adams Ex- 
press Company, Its agents and employés and représentatives, be further en- 
joined from delivering to défendants, or to any other person, any shipment of 
liquors manufactured by the Pabst Brewing Company and handled by said 
défendant Beigel, or any of his agents, représentatives, or employés, at any 
place where said défendant eompany opérâtes in the state of West Virginia, 
within the jurisdietion of the court, unless the consignée of any such liquors 
can show to the satisfaction of the défendant express eompany, its agents, 
représentatives, and employés, that he, without solicitation from said Beigel, 
or any of his agents, représentatives, or employés, ordered the consignment 
of liquors for his own Personal lav?ful use without having received from the 
said Beigel, or any of his agents, représentatives, or employés, advertise- 
ments or letters soliciting orders for liquors, or price lists or order blanks 
advertising or soliciting from the consignée orders for liquors." 

The state contends that the effect of its own législation (sections 
3 and 8, Yost Law) and the fédéral législation contained in the Wilson 
Act and the Webb-Kenyon Act is to render it unlawful for a wholesale 
liquor dealer, residing in Ohio and having tliere both state and fédéral 
licenses for the conduct of his business, to use the United States 
mails to inform citizens of West Virginia of his business and the 
terms upon which it is conducted. At the same time in argument it 
was admitted that the West Virginia citizen intending liquor for his 
own use, had a perfect right to order it from a licensed dealer, and 
unquestionably would hâve a right to inquire by mail or otherwise 
of the dealer as to his priées, in which case, of course, the dealer 
would hâve a right to afford the information desired ; but it is argued 
that when the dealer opens such correspondence by letter or circular 
advertising his business he thereby violâtes sections 3 and 8 of the 
Yost Law, and further vitiates the subséquent (and otherwise lawful) 
order of the person receiving such letter or circular. 

To this view I cannot assent. I cannot conceive that such use of 
the United States mails as is alleged in the bill can or does violate 
any section of the Yost Act, or that the court of last resort of the 
state will so construe said act. However, if it should so construe 
said act, I hâve no doubt but that the highest fédéral court would 
hold the law in that respect to be unconstitutional. However, that 
is a matter not directly arising hère, as I do not construe the Yost 
Act as attempting to forbid the use of the United States mails to 
nonresident wholesalers of liquor in advertising their lawful busi- 
ness. 
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Hence there is nothing in either the Wilson Act or the Webl>Ken- 
yon Act which authorized the state to interfère with the shipment and 
delivery of liquors ordered by a citizen of West Virginia for his own 
Personal use from a licensed wholesale dealer without the state, and 
it follows that the preliminary injunction awarded by the circuit court 
of Kanawha county should be dissolved and the bill dismissed. I 
wish it understood that this ruling is made strictly upon the case be- 
fore me, and has no référence to what might be the duties or obliga- 
tions of the transportation company in the case of a consignment of 
liquor intended by the consignée to be resold or used in violation of 
the laws of West Virginia. 



JAMES CLARK DISTILLING CO. OF CUMBBRLAND, MD., v. WESTERN 

MARTLAND RY. CO. 
(District Court, D. Maryland. December 18, 1914. On Reargument, January 

23, 1915.) 

L JUDGMENT <®=3668 — FOBBIGN STATE DECBEE — CONCLUSIVENESS. 

Where, In a suit to compel a rallroad company to transport liquor from 
Maryland into West Virginia, contrary to a decree wliich West Virginia 
had obtained agalnst tlie rallroad company in one of its own courts, the 
latter state voluntarily appeared and became a party, it alone could com- 
plain of any disobedlence of the decree, and would be bound by whatever 
proceedlngs were properly taken In the suit. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1181-1183, 
1188; Dec. Dig. <S=>668.] 

2. Intoxicating Liquors (®=»147 — Wkonofitl Sale — Statutes — Construc- 
tion. 

Act W. Va. July 1, 1914. § 3, regulating the sale of liquors, providea 
that, in case of a sale in which a shipment or delivery of liquors is made 
by a common or other carrier, the sale shall be deemed to hâve been made 
in the county wherein the delivery is made by the carrier to the consignée 
his agent, or employer. Eeld, that such provision could not be construed 
as making illégal anything not otherwise prohlblted, and did not forbid 
the sale of liquors in Maryland to be transported to West Virginia, nor 
could it validly change a completed sale in Maryland to one made in West 
Virginia. 

[Ed. Note.- — For other cases, see Intoxicating Liquors, Cent. Dig. § 162 ; 
Dec. Dig. ®=>147.] 

8. Intoxicating Liquobs ©=>132 — Transportation — Interstate Commerce. 

Liquor brought into West Virginia from Maryland for the exclusive use 
of the consignée is not intended by any one interested thereln to be re- 
ceived, possessed, or used in violation of any law of West Virginia. 

[Ed. Note. — ITor other cases, see Intoxicating Liquors, Cent. Dig. § 141 ; 
Dec. Dig. <©=»132.] 

4. Intoxicating Liquors <S=>146 — Sales — Solicitation. 

Mailing of letters in Maryland, where liquor may be properly sold, so- 
liciting orders therefor in dry counties in West Virginia, is not prohibited 
by Act W. Va. July 1, 1914, regulating the sale of liquor in that state. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent Dig. §§ 159, 
160, 163; Dec. Dig. iS=»146.] 

5. Courts <g=»366 — Fédéral Courts — State Statutes — Construction. 

While fédéral courts are bound to accept the construction placed on 
state statutes by the courts of the state, they are not required to accept 

@=3For other caaes see same topic & KEY-NUMBER In ail Koy-Numbered Digrests & Indexes 
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the construction of a state court of first instance, construing a state stat- 
ute on an ex parte application for an Injunction. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dlg. §§ 954-957, 960-908 ; 
Dec. Dlg. ®=>366.] 

6. Intoxicating Ijiquors <S=6 — Reotoaiion— Puechase and Manufactui:k. 

A state may constltutionally proliibit its citlzeus from buyiiig or makiug 
Intoxicating liquors witliin ttie state. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. § 4; 
Dec. Dig. ®=6.] 

7. Intoxicating Liquors <S=>138 — Common Cakbiek— Tkanspoetation of 

LiQUOES. 

A couimon carrier may be compolled to reeeive intoxicating liqiior for 
transporta tion from Maryland into West Virginia, provlded the liquor Is 
intended solely for the personal use of the consignée, though orders for 
the liquor hâve been solicited by letters ]nailed at points without the state ; 
but the carrier may net legally accept for shipment, or deliver in West 
Virginia, liquors whicli are intended by any porson interested therein to 
be used in any way forbidden by the laws of the state. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig, § 148 ; 
Dec. Dig. ©=3l38.] 

8. Intoxicating Liquoks "©=138 — Transportation — Duty of Carrieb. 

Where Intoxicating liquors are offered to a carrier for transportation 
from Maryland into West Virginia, for the alleged personal use of the 
consignée, the carrier is not bound at his péril to make sure that the 
liquors are not intended to be used contrary to the laws of such state, 
but is only required to act in good faith in a bona flde effort to prevent 
its instrumentalities belng used to aid a violation of the law. 

[Ed. Note.— For other cases, see Intoxicating Liquors, Cent. Dig. § 148 ; 
Dec. Dig. <©=138.] 

In Equity. Suit by the James Clark Distillinç Company of Cumber- 
land, Md., against the Western Maryland Raihvay Company. Decree 
for complainant. 

J. Philip Roman and Walter C. Capper, both of Cumberland, Md., 
and Lawrence Maxwell, of Cincinnati, Ohio, for plaintifïs. 

Benjamin A. Richmond, of Cumberland, Md., for défendant. 

John Philip Hill, of Baltimore, Md., for American Express Co. 

Fred O. Elue, Commissioner of Prohibition, of Charleston, W. Va., 
for the state of West Virginia. 

ROSE, District Judge. Both the plaintiflf and the défendant are 
Maryland corporations. The interposition of this court is invoked 
for the protection of rights said to be given by the Constitution and laws 
of the United States. The défendant opérâtes a railroad between 
Cumberland, Md., and varions stations in the counties of Minerai, 
Grant and Tucker, W. Va., among them being the town of Parsons. 
On July 1, 1914, there went into efifect an act of the Législature of 
the latter state commonly known as the "Yost Law." It prohibits, ex- 
cept for médicinal, pharmaceutical, scientific, mechanical, or sacra- 
mental purposes, the manufacture, sale, or ofïer for sale of intoxi- 
cants and the soliciting or receiving of orders for them. It contains 
many provisions intended to make évasion difficult and dangerous. 
Penalties are imposed on those who by themselves or in association 

<3=3For other cases see same topic & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
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vvith others maintain any clubhouse or other place in which liquor is 
received or kept for the purpose of use, gift, barter, or sale as a bever- 
age, or for distribution or division among the members of any club or 
association. Section 8 provides in part that : 

"If any person shall advertise or glve notice by slgns, bill board, news- 
papers, periodlcals or otberwise * • * of the sale or keeping for sale of 
liquors, or shall circulate or distrlbute any price-lists, circulars or order 
blanks advertising liquors, or publish any nowspaper, magazine, periodical or 
other written or printed papers. In which such advertisements or notices 
are given, or shall permit any such notices, or any advertisemeut of liciuors 
(including blU boards) to be posted upon his promises, or premises under 
his control, or shall permit the same to so remain upon such premises, shall 
be guilty of a misdemeanor." 

Another section requires common carriers to keep books in which 
shall be entered the name of every person to whom liquors are shipped 
and the amount and kind thereof, together with the date of delivery 
and by and to whom delivered. Every consignée must in person sign 
his name to such record. 

Within a few weeks after the act went into effect the state thought 
it had reason to believe that systematic attempts to évade its provi- 
sions were being made by various résidents of the counties named. 
It accordingly, as authorized by law, sought the aid of its circuit court 
having jurisdiction in them. It filed a bill against the company, which 
is the défendant in this cause. It alleged various facts which strong- 
ly tended to show that the défendant was delivering great quantities of 
liquor to many différent persons in the town of Thomas and its neigh- 
borhood, and that a number of thèse shipments were of such quanti- 
ties as to make it highly improbable that they could hâve been intended 
solely for the personal use of the consignées. It charged that much of 
this liquor had been shipped to boarding bosses and other persons, 
to be, in violation of law, by them distributed to their boarders or as- 
sociâtes. It said that the défendant was accepting shipments and mak- 
ing deliveries of liquors without exercising due care to ascertain that 
they were not intended to be used in violation of its laws. In accord- 
ance with the prayer of this bill an ex parte injunction was issued, 
which, among other things, enjoined the défendant from accepting 
for transportation or delivery to any one in the three counties in ques- 
tion any liquors, unless it had first ascertained — 

"by aeting in good faith, with due diligence and caution, that such liquors 
were ordered by the con.signccs for thoir lawful personal use without solieita- 
tion on the part of the consignors, and that such liquors were offered by the 
conslgnors for acceptance and delivery thereof by the said défendant to the 
consignées for their lawfiil Personal use without intention by any person 
iuterested therein to be received, possessed, sold or In any manner used in 
violation of any law of the said state." 

It was further enjoined from delivering to any person in the coun- 
ties named any liquors procured by the consignée, by him and those 
associated with him — 

"to be received or kept for the purpose of use or gift as a beverage or for 
distribution or division among hlniself and those associating with him, at 
any place which is kept or maiiitaiued by himself or by associating with 
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i>thers, or which he by himself or by association with others in any manner 
alds, assista or abets In keeping or maintaining." 

The decree, moreover, prohibited delivery to any person — 

"unless the consignée signs the defendant's liquor record in his own proper 
person and not in the name of some fictltious person, or otlierwlse, and then 
only wlien the consignée has ordered the same for his Personal lawful use 
with no intention that the liquor so delivered is to be received, possessed, 
sold or in any manner used in said state of West Virginia in violation of 
any law thereof." 

So soon as this injunction was served upon the défendant, it de- 
termined to refuse, and thereafter did refuse, to receive any shipments 
of liquor for transportation to any station in those counties. It says 
that if it attempted, before accepting such shipments or before making 
such dehveries, to obtain the information required by the order of the 
West Virginia court, it would be compelled to employ an army of dé- 
tectives and investigators, which would cost it far more than the gross 
freight it would receive for the transportation of the merchandise in 
question. 

The plaintiff is a liquor dealer in Cumberland. It has a large and 
profitable trade in the portion of West Virginia included within those 
counties. It is also one of the concerns which the state of West Vir- 
ginia in its bill of complaint in its own court specially mentioned as 
shipping liquors in large quantities to the town of Thomas and its 
neighborhood. Both before and after the going into efïect of the 
Yost Act it has through the mails systematically distributed price 
lists and solicited orders from résidents of that part of the state. With 
its price lists and soliciting circulars it sent out order blanks to be 
filled up and signed by prospective purchasers. In thèse blanks there 
is a clause stating that the liquor is intended for the personal use of the 
individual giving the order. 

In August, 1914, one Floyd Rosier, a résident of the town of Par- 
sons, by one of thèse order blanks directed the shipment to him by the 
plaintiff of four quarts of alcohol and sent a post office money order 
for $4 in payment therefor. The plaintiff packed the goods for ship- 
ment and tendered them to the défendant for transportation. In ac- 
cordance with the détermination at which, as before stated, it had ar- 
rived, the défendant refused to receive or transport the package and 
announced that it would refuse to accept any intoxicants for delivery 
in the territory in which the injunction was operative. The plaintiff 
thereupon instituted thèse proceedings. It seeks a mandatory injunc- 
tion to compel the défendant to transport ail liquors ordered, without 
plaintiff's solicitation, by Rosier and other customers for their own 
Personal use. At its request, and with the consent of ail parties, the 
state of West Virginia has been made a party to the suit. 

Only two questions in this case interest the défendant. It fears that 
it may be commanded to do something for the doing of which the 
state court will punish it, and it objects to spending a large sum of 
money to keep other people from evading the liquor laws of West 
Virginia. 
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[1] The voluntary appearance of the state disposes of the former. 
It was the plaintiff in its own courts. It alone can complain of any 
disobedience of the decree there passed. It has corne into this pro- 
ceeding and will be bound by whatever is properly done herein. 

The expansés to which the défendant may lawfully be put in con- 
nection with the shipment and delivery of intoxicants in West Virginia 
dépends upon the degree of care which it may be required to exercise 
to prevent others using its faciUties to break the laws of the state. 
The controversy between the plaintiff and the state is more far-reach- 
ing and will be fîrst passed upon. 

At the hearing the counsel for the state argued, first, that any ship- 
ment into West Virginia by a seller to a buyer of intoxicants was pro- 
hibited; second, that, even if that was not so, any such shipment was 
forbidden if the seller had by mail or otherwise solicited the order 
for it. 

[2] The first contention was based upon the construction which the 
state put upon a clause of section 3 of the act, which reads : 

"In case of a sale in which a shipment or delivery of such liquors is 
made by a common or other carrier, the sale thereof shall be deemed to be 
made in the county wherein the delivery thereof is made by such carrier 
to the consignée, his agent or employé." 

The sale of intoxicants in West Virginia is prohibited. Liquor which 
a résident of West Virginia orders f rom out of the state is usually de- 
livered to him by a common carrier. If he has bought it, the state says 
that the law déclares that the sale has taken place in the county in 
which he lives. 

Such an interprétation of the statute cannot be accepted. The provi- 
sion quoted does not make illégal anything not otherwise forbidden. 
Ali that it does or was intended to do was to make certain the county 
in which those who had ofïended against its other provisions should 
be prosecuted. The state could not forbid the sale of liquors in Mary- 
land, nor could it say that what by the gênerai law was a completed 
sale in Maryland should be held to hâve been made in West Virginia. 
American Express Co. v. lowa, 196 U. S. 133, 25 Sup. Ct. 182, 49 
L. Ed. 417. 

If it had wished to keep citizens of West Virginia from obtaining 
liquor even for their own personal use from outside the state, and 
had the constitutional right to do so, it might hâve made it an offense 
for any one to order them or to receive or hâve them. There is noth- 
ing in the act, however, to indicate that the state had any objection to 
any one obtaining liquor for his own personal use provided he can do 
so otherwise than by, within the state, buying or making it. 

[3] It follows that liquor brought into West Virginia for the ex- 
clusive Personal use of the consignée is not intended by any one in- 
terested therein to be received, possessed, or used in violation of any 
law of that state. 

[4] Does the fact that such order has been solicited through th? 

mails by a nonresident dealer in liquors make the transaction which 

would otherwise hâve been lawf ul illégal ? One may solicit in writing, 

as well as by word of mouth. Such a solicitation is made at the place 

219 F.— 22 
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at which in pursuance of the intent of the person making it the writ- 
ten communication is delivered to the person solicited. United State? 
V. Thayer, 209 U. S. 39, 28 Sup. Ct. 426, 52 L. Ed. 673. 

That the letter is mailed in another state frotn that at which it is to 
be dehvered does not necessarily prevent the latter state from punisli- 
ing the sender if it can catch him. In re Palliser, 136 U. S. 257, 10 
Sup. Ct. 1034, 34 L. Ed. 514. _ 

It may be that the right to inflict punishment in such cases may be 
exercised only when the letter is sent in furtherance of something 
which the common moral sensé of niankind regards as criminal, and 
does not exist when the thing, aided by the letter, would be in itself 
indiffèrent had it not been made criminal by local législation. Adams 
V. People, 1 N. Y. 175. 

Into thèse niceties it is unnecessary to go. Judge Keller has held 
that the Yost Act, reasonably construed, does not attempt to prohibit 
the solicitation of liquor orders by means of communications mailed 
from without the state. West Virginia v. Adams Express Co. et al., 
219 Fed. 331. 

It seems only fair to présume that if the Législature had wished to 
deal with that phase of the problem it would hâve used language which 
would hâve made its purpose plain. I therefore agrée that the West 
Virginia law has not attempted to prohibit such method of soliciting. 
Whether it has a constitutional right to do so if it chooses need not be 
hère decided, and I intimate no opinion as to it. 

[5] The fédéral courts are, of course, bound by the construction 
which those of the state put upon its own statutes. I do not under- 
stand, hovvever, that such rule requires national tribunals to accept the 
issue by a state court of first instance of an injunction upon an ex 
parte application as an authoritative construction of the applicable 
state législation. 

The défendant in this case makes no objection to the requirement 
that it shall keep certain kinds of delivery books. It is consequenlly 
unnecessary Ho inquire whether the somewhat narrow construction 
put upon the Webb-Kenyon Act by a number of state courts of last 
resort, in such cases as Adams Express Co. v. Commonwealth, 154 Ky. 
462, 157 S. W. 908, 48 L. R. A. (N. S.) 342, Palmer v. Southern Ex- 
press Co., 129 Tenn. 116, 165 S. W. 236, Van Winkle v. State (Del.) 
91 Atl. 385, or that in effect given to it by Judge Bean in United States 
V. Oregon Washington Rail Navigation Co. (D. C.) 210 Fed. 378, is 
the sounder interprétation of the intentions of the Congress which 
passed it. It would be even more beside the mark to pass upon the 
soundness of plaintifï's contention that a state cannot validly prohibit 
the possession by an individual of intoxicants for his own personal 
use. A number of courts of high rank hâve so held. State v. Gilman, 
33 W. Va. 146, 10 S. E. 283, 6 L. R. A. 847; Commonwealth v. Camp- 
Dell, 133 Ky. 50, 117 S. W. 383, 24 L. R. A. (N. S.) 172, 19 Ann. Cas. 
159; Eidge v. City of Bessemer, 164 Ala. 599, 51 South. 246, 26 L. 
R. A. (N. S.) 394. 

[6] On the other hand, it is clearly settled that he inay be consti- 
tutionally prohibited from either buying or making it within the state. 
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As every state in the Union has the like right, and as it is at least pos- 
sible that Congress may validly prohibit its importation trom abroad, 
the right, if it exists, may be lawfully made almost impossible of ex- 
ercise. 

[7] In this case nothing need be decided other than that the défend- 
ant as a com.mon carrier is bound to receive for shipment, and to 
transport and deHver in West Virginia, such Hquors as are intended 
solely for the personal use of the consignée, even though the orders 
for them had been solicited by letters mailed at points outside the state. 
It has no right to accept for shipment, or to deliver in West Virginia, 
liquors which are intended by any person interested therein to be used 
in any way forbidden by the law of that state. 

[8] It is not bound at its péril to make sure that no liquor trans- 
ported by it is intended to be used contrary to the state law. It need 
not creatc or maintain any spécial staff of investigators or détectives to 
aid it in determining such questions. It must, however, act in good 
faith. Its agents and employés who handle such shipments for it must 
keep their eyes open, and must exercise common sensé to prevent it 
and its instrumentalities being used as aids in violation of the law. 

A decree may be drawn in accordance with the conclusions herein 
stated. 

On Reargument. 

A decree as indicated in the foregoing opinion was entered on De- 
cember 24, 1914. On the 13th of January, 1915, the Circuit Court of 
Appeals for the Fourth Circuit handed down its opinion in State of 
West Virginia v. Adams Express Company, 219 Fed. 794, 135 C. C. A. 
464. Under the views therein expressed, the plaintiff in this case 
was not entitled to the relief granted it. Judge Rose of his own motion 
directed a rearg^ment, which was had on the 23d of January, 1915, as a 
resuit of which the plaintiff's bill was dismissed, and in open court an 
appeal was prayed to the Suprême Court of the United States. 



JAMES CLARK DISTILLING CO. OF CUMBERLAKD, MD., v. AMERICAN 

EXPRESS CO. 

(District Court, D. Maryland. December 18, 1914. On Keargument, January 

23, 1915.) 

In Equity. Suit by the James Clark DistlUing Company of Cumberland, 
Md., agalnst the American Express Company, to restrain défendant from re- 
fusing to transport intoxicating liquor from Maryland Into West Virginia. 
Decree for complainant. 

ROSE, District Judge. For the reasons stated in the opinion flled in the 
case of James Clark Distilling Company of Cumberland, Md., a Corporation, v. 
Western Maryland Rallway Company, a Corporation, 219 Fed. 333, the 
plaintiff may présent draft of decree for an Injunction to the effect therein 
indicated. 

On Eeargument 
Plaintiff's blU dismissed. 
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In re MOARK^NEMO CONSOL. MINING CO. 
(District Court, W. D. Missouri, S. W. D. January 14, 1915.) 

No. 285. 

1. Execution ®=337 — Mortgacied Chattels — Eqoitt of Hedeaiption — Lbvt. 

IJnder the Missouri law a cliattcl mortgagor's equity of redemptiou 
in Personal property may not be levied on and sold under exécution aftor 
condition broken and tbe mortgagee bas assumed possession. 

[Ed. Note.— For other cases, see Execution, Cent. Dig. §§ 51, 95-97, 101, 
103 ; Dec. Dig. ©=^37.] 

2. Bankbupiot (®=»59 — "Act op Bankedptcy"— Failube ïo Dischabqb Void 

Levy. 

Where a chattel moilgacor's eqnity of rédemption in the mortgagod 
property after condition brolcen and possession taken by tlie mortgagee 
was not subject to exécution levy, his failure to vacate the levy within 
five days prior to sale did not diintnlsh Ms estnte or constitute a final 
disposition of any of bis property, so as to give the exécution creditor a 
préférence, and hence did not constitute an "act of bankruptcy." 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 81, 82; Dec. 
Dig. <S==>59. 

For other définitions, see Words and Phrases, First and Second Séries, 
Act of Bankruptcy.] 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Moark-Nemo Consolidated Mining Company. Involuntary pétition 
dismissed. 

Haywood Scott, of Joplin, Mo., for petitioning creditors. 
A. W. Thurman, of Joplin, Mo., for bankrupt. 

VAN VALKENBURGH, District Judge. The sole question prfr- 
sented is whether the failure of the bankrupt to vacate a judgment 
levy upon certain property within five days prior to sale thereof un- 
der excution constituted an act of bankruptcy under section 3a of 
the act of July 1, 1898 (30 Stat. 546, c. 541 [Comp. St. 1913, § 9587]), 
which reads as f ollows : 

"Acts of bankruptcy by a person shall conslst of his having: • ♦ * (3* 
Suftered or permitted, while insolvent, any creditor to obtain a préférence 
through légal proceedings, and not having at least flve days before a sale 
or final disposition of any property afCected by such préférence vacated or 
discharged such préférence." 

[1] The record shows that the alleged bankrupt was in default un- 
der the terms of a chattel deed of trust covering the entire property 
upon which the levy was made, and that the trustée, under said chat- 
tel deed of trust, had taken possession of the property prior to levy 
and had advertised the same for sale. The following concession is 
made by counsel for petitioning creditors in his brief : 

"Although, in most of the states, the rule is that the mortgagor's equity of 
rédemption in personal pi'operty may be sold under exécution at any tinio 
before the equity Is foreclosed, yet the rule in Missouri seems to be to the 
contrary. Wihile there are no late cases on the subject, the earlier cases are 
to the etl'ect that the mortgagor's equity of rédemption, after condition broken 
and possession is in tlie mortgagee, is not the subject of sale under exécution, 

Ê=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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We flnd no cases to the contrary, in Missouri. It would seem, therefore, that 
the levy of the constable in this case was invalid." 

This is undoubtedly the law in this state. Counsel contends that 
it was nevertheless the duty of the bankrupt to vacate or discharge 
the invalid levy. 

[2] It seems to me, in passing, that counsel herein fails to distin- 
guish betvfcfeen an invalidity which inheres in the proceedings through 
which judgment is procured or levy made upon property of the bank- 
rupt otherwise subject to exécution and sale, and a levy w^hich is void 
and of no efifect because made upon property immune from such 
kvy. The act embraces ail forms of légal procédure, the effect of 
which is to enable the créditer to secure a préférence by fastening 
a lien upon the property of the bankrupt, whereby, through sale or 
other disposition, it may be transferred and withdrawn from the pos- 
session and control of the debtor, and from the ordinary reach of 
creditors for the payment of what is due to them. Loveland on 
Bankruptcy, vol. 1, p. 326. Some proceedings, such as attachment, 
fasten upon the property at the outset; and after judgment and sale 
the initial seizure may be consummated into a preferential transfer. 
An ordinary judgment does not operate thus. It can ripen into a 
préférence only through an exécution levy and sale of property which 
may thereby be withdrawn from the bankrupt's estate and devoted 
to the exclusive enjoyment of the judgment creditor. As was said 
by Judge McPherson in Re Moyer (D. C.) 93 Fed. 188, 189 : 

"The dominant fact seems to be the actual resuit that has been attained 
by the creditor. If, through légal proceedings, he has succeeded in obtainlng 
a préférence — that is (referring to section 60 for a description of preferred 
creditors), if the debtor is insolvent, and has either 'procured or suffered a 
judgment to be entered against himself, * * * and the effect of the en- 
forcement of such judgment * * * will be to enable any one of his cred- 
itors to obtain a greater percentage of his debt than any other of such cred- 
itors of the same class'— if this is the actual resuit of légal proceedings taken 
against an insolvent debtor, the clause in question requires the debtor to 
vacate or discharge such préférence within a specifled time, and if he fails 
so to do, déclares that he has committed an act of bankruptcy." 

Of course, the préférence must be obtained out of property of the 
bankrupt which is thereby withdrawn from the estate subject to the 
claims of other creditors of the same class. Mr. Collier (9th Ed., p. 
802) says: 

'Estate Must be Diminished. — A fictitious transaction not affiecting the 
estate of the debtor or the rights of creditors cannot be deemed a transfer. 
although assuming the form of one." 

If A. were to secure a judgment against B. (an alleged bankrupt), 
and levy upon what is undeniably the property of C, could it be said 
that the duty would devolve upon B. to vacate this proceeding within 
five days of a sale which could in no wise affect or diminish his es- 
tate? Hère, under the law in this state, this property had already 
been withdrawn from the control of the bankrupt by a mortgage 
creditor. It was not subject to levy under this exécution, and a sale 
therennder could bave no effect of diminishing the bankrupt's estate, 
and thereby resuit in disadvantage to other creditors of the same class. 



342 219 FEDERAL REPORTER 

In Citizens' Banking Co. v. Ravenna National Bank, 234 U. S. 
360-368, 34 Sup. Ct. 806, 809 (58 L. Ed. 1352), the Suprême Court, 
speaking througii Mr. Justice Van Devanter, says: 

"When one speaks of a sale or final disposition of property, he means by 
final disposition an aet liaving substantially the eiïect of a sale — a transfer of 
ownership and control from one to anotlier — and especially is tliis true wlien 
lie is referring to a sale or final disposition in the enforcement of a lieu." 

The aet says : 

"Sale or final disposition of any property affected by such préférence." 

But it is conceded • that this property was not, and could not be, 
affected by this so-called préférence. None of the décisions brought 
to my attention conflict with the conclusion I hâve reached. It follows 
that the petitioning creditors hâve failed to establish the aet of bank- 
ruptcy charged, and the pétition must be dismissed. 

It is so ordered. 



UNITED STATES v. CHICAGO & N. W. ET. CO. 
(District Court, W. D. Michigan, N. D. October 30, 1914.) 

1. Masteb and Servant <©=>13 — Kailroads — HouBa of Service Law — Régu- 

lation — "On Duty." 

Where a rallroad operator was always subject to call whenever his 
services vvere required, both during meal hours and at other times, he 
was "on duty," so tliat the perlods allowed hlm by the railroad company 
for meals and other purposes did not interrupt the continuity of his 
service, within the Hours of Service Law (Aet March 4, 1907, o. 2939, 34 
Stat. 1415 [Comp. St. 1913, § 8677]). 

[Ed. Note. — For other cases, see Master and Servant, Cent. DIg. § 14; 
Dec. Dig. <S=:»13. 

For other définitions, see Words and Phrases, Second Séries, On Duty.] 

2. Mastee and Servant <g=13 — Railboads — Hours ow Service Law — De- 

LAY of Trains — "Emergencï." 

Delays In the departure of trains caused by the lateness of other trains 
on Connecting Unes do not constitute an "emergency" within the Hours of 
Service Law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14 ; 
Dec. Dig. <@=»13. 

For other définitions, see Words and Phrases, First and Second Séries, 
Emergency.] 

3. Master and Servant iS=>13 — Bailhoads— IIoubs of Service Law — iVcci- 

DENTS. 

Delay of the departure of a circus train which circumstauces reijuired 
shouJd be loaded on the main llne, due to the uct of tlie circus company's 
intoxicated employés in running a wagon olï a flat car, was an ordinary 
accident which furnished neither justification nor excuse for a viola- 
tion of the Hours of Service Law. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14: 
Dec. Dig. ®=»13.] 

Suit by the United States of America against the Chicago & North- 
western Railway Company to recover penalties for violation of tht 
Hours of Service I,aw. Judgment for plaintiff. 

(g=::3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Myron H. Walker, Dist. Atty., of Grand Rapids, Mich., and WaJter 
U. Brown, of Washington, D. C, for plaintifï. 

Frank A. Bell, of Negaunee, Mich., for défendant. 

SESSIONS, District Judge. This is a suit to recover penalties 
for violations of the Hours of Service Act of March 4, 1907, in keep- 
ing telegrajjh operators on duty for more than 13 hours during periods 
of 24 hours. The complaint or déclaration contains 24 counts, in each 
of which a separate and distinct violation is alleged. The défendant 
confesses liability under 14 of the counts, but dénies liability under the 
other 10 counts. The décision of the case in each of 8 counts hinges 
upon the question of whether or not the time for meals of the operator 
should be deducted f rom the hours of his service. The stipulated facts 
in this regard are as f ollows : 

"As to counts 2, 3, 7, 9, 10, 11, 12, and 13 the employés in each instance 
were oiï duty for dinner or supper or both for full regular periods of one 
hour for each meal sulficient to reduce the period of service to less than 13 
hours. And as to thèse counts it is agreed that the testiniony shows that 
the employé always has a full hour off duty for dinner and also for supper 
as a uniform and regular practlce ; that they hâve no defiuite recollection 
as to the particular days In question ; that if during a meal hour an un- 
expected train should arrive at their station they would fflve it the neces- 
sary attention and complète their meal hour after doing so as a common prae- 
tice ; that they were pald for the full amount of overtime charged ; and also 
for their regular service." 

[1] From thèse facts, it is apparent that the operator was always 
subject to call whenever his services were required, both during meal 
hours and at other times. It is well settled that, within the meaning of 
the Hours of Service Act, brief periods allowed for meals and other 
purposes do not interrupt the continuity of service. Under the cir- 
cumstances hère shown, it must be held that the operator was on duty 
during the time he was taking his meals. United States v. Chicago, M. 
& P. S. Rv. Co. (D. C.) 197 Fed. 624-627 : M., K. & T. Ry. Co. v. 
United States, 231 U. S 112-119, 34 Sup, Ct. 26, 58 L. Ed. 144; Unit- 
ed States V. Northern Pac. Ry. Co. (D. C.) 213 Fed. 539. 

[2] The défense to the. causes of action alleged in the remaining 
two counts (21 and 22) is that, in each case, an emergency existed which 
excused and justified the excessive time of service. As to count 21, the 
alleged emergency is thus described in the stipulation of facts : 

"A regular passenger train, through from Calumet, Mich., to Chicago, 111., 
over the Duluth, South Shore & Atlantic Railway and Chicago & North- 
western, due to be delivered to the Chicago & Northwestern Railway at 
Ishpeming, Mich., at 6:15, and due out of Ishpeming at 6:30 p. m., was not 
delivered to the Chicago & Northwestern so that it could leave there until 
10 o'clock p. m.: that on Its departure the employé went at once off duty; 
that the operator knew about 5 o'clock p. m. that the train was late ; that 
Ishpeming is a daytime station, and there are no other operators there in 
the employ of the défendant." 

Delays in the arrivai and departure of trains are of fréquent occur- 
rence and are usual incidents in the ordinary opération of railroads. 
The fact that the défendant received the through train in question 
from another railroad is of no conséquence. Delays in the departure 
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of trains caused by trains upon Connecting lines being late are common. 
Such delays do not constitute an emergency within the meaning of the 
law. United States v. Kansas City Southern Ry. Co., 202 Fed. 828- 
833, 834, 121 C. C. A. 136; United States v. Kansas City Southern Ry. 
Co. (D. C.) 189 Fed. 471-478. 

[3] The facts, as stipulated, with référence to the overtime service 
charged in count 22, are thèse : 

"A carnival company was loading its stuff in Norway for removal to Green 
Bay, Wis. Some of its employés were intoxicated and ran a wagon olï a 
flat car whicli caused a long delay in the train's departure. On account of 
physical conditions, this train was of necessity loaded on one of the main 
lines, and it was necessary to clear said line as soon as possible. ïhe as- 
sistant superintendant was on tlie ground and directed the employé to stay 
as he did to assist in getting orders for that train. The carnival company 
had been in Norway several days and was due to leave tliere at 9 o'clock of 
the night of Sunday, the 21st. The regular assigned hours for whlch the 
employé was regularly paid, including meal hours, were from 7 a. m. to T 
p. m. and the employé was paid overtime from 7 to 12 p. m." 

It thus appears that the accident which caused the delay in the de- 
parture of the circus train occurred a considérable time before the ex- 
piration of the period during which the operator might lawfully hâve 
worked. He had been continuously on duty since 7 o'clock in the morn- 
ing, and the train was not due to leave until 9 o'clock at night. There 
is no showing that another operator could not hâve been procured. Ac- 
cidents of this character often happen and are to be expected. They 
furnish neither justification nor excuse for a violation of a remédiai 
statute like the one under considération. United States v. Southern 
Pac. Ry. Co., 209 Fed. 562, 126 C. C. A. 384. 

Judgment will be entered in favor of the plaintiff and against the 
défendant for the sum of $100 upon each count of the déclaration. 
Plaintifï will recover costs of suit to be taxed. 
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WALSH'S ADM'X v. JOPLIN & P. ET. CO. 

THEOLBTE v. SAME. 

(District Court, D. Kansas, Third Division, at Ft. Scott.) 

Removal of Causes ®=>107 — Costs on Eemand to State Couet — ATTOENET'a 
Fées — "Final Judgment." 

Under Judicial Code (Act March 3, 1911, c. 231) § 37, 36 Stat. 1098 
(Comp. St. 1913, § 1019), providing ttiat if, in any suit removed from a 
State court, it sliall appear that such suit does not really and substan- 
tially involve a dispute or controversy properly withln the iurlsdictlon of 
the United States District Court, that court shall remand it to the court 
from which it was removed and make such order as to costs as shall De 
3ust, and Rev. St. § 824 (Comp. St. 1913, I 1378), providing, relative to 
the compensation to be taxed and allowed to attorneys, etc., that on a 
trial before a jury, or on a final hearing In equlty or admlralty, a docket 
fee of $20, and in cases at law, when judgment is rendered without a 
jury, $10, shall be allowed, an attorney's docket fee of $10 is an ap- 
proprlate allowance to be taxed as costs on remand of a case to the state 
court, as the discrétion given the court by section 37, if not absolutely 
limited by section 824, should at least adapt itself so far as practicable 
to the spirit of the provisions of that section, and an order remanding a 
cause, not being reviewable, is in the nature of a "final judgment." 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. §§ 178, 
225-232, 234; Dec. Dlg. <®=>107. 

For other définitions, see Words and Phrases, First and Second Séries, 
Final Decree or Judgment.] 

At Law. Actions by Walsh's administratrix and by one Theolete 
against the Joplin & Pittsburg Railway Company. On motion to re- 
tax costs after a remand to the state court. Motion granted. 

Wm. P. Dillard, of Ft. Scott, Kan., for plaintiflfs. 
Edward C. Wright, of Kansas City, Mo., for défendant. 

VAN VALKENBURGH, District Judge. Thèse cases were com- 
menced in the district court of Crawford county, Kan. The défendant 
brought them to this court upon pétition for removal. Upon appro- 
priate motions they were remanded to the state court at defendant's 
costs, but no order was made at the time with référence to the amount 
of such costs, or with référence to attorney's docket fee. Plaintiflfs 
hâve filed motions to retax the costs, contending that an attorney's fee 
should be taxed against the removing défendant in each case. It is par- 
ticularly desired that a rule should be made establishing the practice in 
this regard for this district. 

Section 37 of the Judicial Code makes the f oUowing provision : 

"If in any suit * * * removed from a state court to a District Court 
of the United States, It shall appear to the satisfaction of the said District 
Court, at any time after such suit has been » * * removed thereto, that 
such suit does not really and substantially involve a dispute or controversy 
properly within the jurisdiction of said District Court, » * • the said 
District Court shall * * * remand it to the court from which it was 
removed, * * * and shall make such order as to costs as shall be just." 

®=5For other cases see same topic à KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Under the heading "Fées of Attorneys, Solicitors and Proctors,"' 
section 824 of the Revised Statutes (Comp. St. 1913, § 1378) provides 
what attorney's docket fées may be taxed as costs. The paragraphs 
hère applicable are the f ollowing : 

"On a trial before a jury, in civil or criminal causes or before référées, or 
on a final hearing in equity or admiralty, a docket fee of twenty dollars: 
Provlded, that In cases of admiralty and maritime jurlsdietion, wliere the 
libelant recovers less than fifty dollars, the docket fee of his proctor shall be 
but ten dollars." 

"In cases at law, vvhen judgment is rendered without a jury, ten dollars." 

It would seem that the discrétion lodged in the court by section 37 of 
the Judicial Code, if not absolutely limited by the provisions of section 
824, should at least adapt itself, so far as practicable, to the spirit of 
those provisions. Five cases in which this matter has been up for con- 
sidération hâve been called to the attention of the court. They disclose 
some contrariety of opinion ; but to my mind Httle difficulty should be 
experienced in arriving at a rule bot'h just and équitable, and well 
vvithin the power of the court expressly conferred by statute. 

In Smith v. Western Union Telegraph Co. (C. C.) 81 Fed. 242, Judge 
Baker refused to allovif a docket fee, in any amount, upon the ground 
that such action accorded with the practice in the entire Seventh cir- 
cuit, and that a practice of the court so long continued ought not to be 
changed. In ail the other cases cited a fee was allowed. 

In Josslyn v. Phillips (C. C.) 27 Fed. 481, Judge (afterwards Justice) 
Brown thought it compétent for the court to allow such a fee as is 
ordinarilv avvarded on the final disposition of the cause, viz., a docket 
fee of $20. 

In Pellett v. Great Northern Railway Co. et al. (C. C.) 105 Fed. 194, 
Judge Hanford allowed a fee of $10 upon the foUowing stated ground : 

"This being an action at law, and there having been no jury trial, and no 
dépositions having been token, the only costs whieh the plaintiff is entltled 
to recover are the statutory fées of the clerk for services performed at the 
instance of plaintiff and a docket fee of $10 prescribed by section 821, Rev. 
St. U. S." 

In Riser v. Southern Railway Co. et al. (C. C.) 116 Fed. 1014, Si- 
monton. Circuit Judge, reaches the same conclusion as Judge Han- 
ford upon practically the same reasoning. 

In Acker et al. v. Charleston & W. C. Ry. Co. (C. C.) 190 Fed. 288, 
the rule announced by Judge Simonton was reaffirmed. 

It seems clear that by section 37, above quoted, this court has discré- 
tion to make such order as shall be just as to costs, which may include 
an attorney's docket fee. An order remanding a cause is not review- 
able, and therefore is in the nature of a final judgment. Rendered 
without the intervention of a jury, it falls logically within the second 
paragraph of section 824, supra. An attorney's docket fee of $10 is 
therefore the appropriate allowance. 

It is unnecessary to review the reasoning of the cases cited in which 
such fées bave been allowed as costs. That reasoning is approved, and 
nothing can be gained by further élaboration. Obviously the rule 
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involves no discrimination against the removing party. The state court 
had jurisdiction of the cause. A plaintiff has the undoubted right 
to bring his action in the forum of his choice, subject to the 
right of removal vi^here the statutory grounds exist. If the removal 
is improvidently sought, the removing party should, to this extent, 
compensate his adversary for the inconvenience and expense to which 
the latter has been subjected without légal warrant. 

It results that the clerk is ordered to retax the costs in each of the 
above-named cases, by including an attorney's docket f ee of $10, in ac- 
cordance vvith this opinion. 

I am authorized to state that Judge POLLOCK concurs in the views 
herein expressed. 



In re KRICHEVSKY. 

(District Court, E. D. Pennsylvania. January 18, 1915.) 

No. 40ST. 

Bankrtjptct <S=>136 — Concealment of Assets — Payment to Trustée — Con- 
tempt — commitment. 

Where a bankrupt had been found to hâve concealed money from his 
trustée, and had fraudulently and deflantly refused to comply with an 
order requiring him to pay over the money, and the court in contempt pro- 
ceedings vvas satisfled that his failure to comply was not because of his 
inability to do so but because of his obstinate refusai, it was the court's 
duty to order his imprisoument until the order was complied with, or 
until the further order of the court. 

lEd. Note.— For other cases, see Bankruptcy, Cent Dig. i§ 233, 235; 
Dec. Dig. ®=:>136.] 

In Bankruptcy. In the matter of bankruptcy proceedings against 
Morris Krichevsky. Sur rule for attachment for contempt. Rule ab- 
solute. 

Edwin Fischer and Henry N. Wessel, both of Philadelphia, Pa., for 
trustée. 

Albert L. Moise, of Philadelphia, Pa., for bankrupt. 

DICKINSON, District Judge. There are several principles of the 
law involved in the disposition to be made of this motion. AU of them 
are in themselves of the greatest importance. Some of them overlap 
others, and are, because of this, exclusive in their opération. The one 
we will put first is that afïecting the personal liberty of the bankrupt. 
The power of the court to enforce obédience to its orders must be un- 
doubted. The corrélative duty to carry out the mandates of the law is 
clear. The principle is that no man should be deprived of his liberty 
until after the verdict of a jury condemning him to its loss, or otherwise 
by due process of law. The alternative power vested in others than a 
jury should be exercised in due subordination to this preferred procé- 
dure, when Personal liberty is at stake. The other principle of due 
subordination to the law is, however, of equal importance, because the 
first cannot be secured except through the second. The liberty which 

<@=sFor otber cases see same toplo & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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is of value is liberty under the law. Law is of value only when re- 
ipected, and to be respected it must be enf orced. The latter observation 
is of pressing application to the gênerai situation out of which this par- 
ticular case springs. Cases of fraudulent insolvency, if fréquent, soon 
raise a public scandai. If the machinery of the law devised for the 
relief of honest debtors upon vi/hom the misfortune of insolvency has 
fallen is used as the instrument of fraud, the situation becomes intol- 
érable. That such attempts will be made is to be expected. If amiable 
vi'eakness palsies the punitive hand of the law when the fraud is ex- 
posed, the efforts of those who are charged with the duty of the sup- 
pression of such frauds are discouraged. 

The facts in this case hâve received the very fullest investigation. 
The fraud of this bankrupt is clear. The référée has found it. The 
court has given its sanction to the finding. A jury has pronounced liis 
guilt to hâve been proven beyond a reasonable doubt. The bankrupt 
has been continuously défiant through it ail. There could, after this, 
be but one possible answer to the demand that an attachment issue. 
The bankrupt might not now be able to comply with the order of the 
court. Men whose sincerity could not be questioned, and whose opin- 
ions command the respect of the court, took this view of the case and 
interceded for him. His very creditors were believed to be of this 
mind. 

A spécial référence was made to hâve the attitude of the creditors 
found and made known to the court. The référée has returned this to 
be the position of the creditors as a body. There are, of course, in- 
dividual exceptions. If the bankrupt is able to satisfy the court of his 
inability to comply with the order, they do not wish him to be punished 
for contempt. The duty of the court is clear. We hâve heard ail the 
bankrupt had to say, and ail which could be said for him. The convic- 
tion forced upon us is unfavorable to the bankrupt. He takes refuge 
in statements as to the facts so vague as to be unintelligible. This might 
be due to a lack of intelligence. He resorts, however, to the most un- 
founded and scandalous attacks upon every one connected with the in- 
vestigations which hâve been made. He has displayed a low cunning, 
which, although that of an unintelHgent, is also that of an evil and 
criminal, mind. He has plainly sought to "make lies his refuge," and 
the Book with which he ought to be familiar should hâve taught him 
that this is the surest indication of his guilt. He has made a distinctly 
bad impression, and has confirmed the conviction of his guilt. We 
would be glad to accept, if we could, the views of those who hâve inter- 
ested themselves in his case. This we hâve found impossible, and we 
cannot but think that they hâve been misled by kindness of heart to 
bestow their confidence upon the unworthy. 

We are constrained to find that the order of the court is uncomplied 
with, not because this bankrupt cannot, but because he will not, comply 
with it. The case is disposed of by the order filed herewith. The fil- 
ing of such an order is ail we would hâve felt called upon to do, ex- 
cept for the intercession of the counsel who hâve appeared for this 
bankrupt and those who hâve interested themselves in his cause. The 
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respect which we feel is due to their opinion alone justifies us in dis- 
cussing so plain a case. 

Rule absolute. Bankrupt committed to Philadelphia county prison 
until the order requiring payment of $7,280.26 to the trustée is com- 
plied with, or until further order of the court. 



In re WEBB. 

(District Court, N. D. Georgia. January 12, 1915.) 

No. 3462. 

1. Bankbuptct <g=>399 — Exemptions — Claim — Time — Effect of Dischabqe. 

A bankrupt's claim to an exemption should be made when he flles his 
scliedules, and in a voluntary case should accompany tbe same, and 
cannot be allowed where it was net made until after the bankrupt bad 
obtained bis discharge. 

[Ed. Note. — For otber cases, see Bankruptey, Cent. Dig. §§ 657, 669; 
Dec. Dig. <S=>399.] 

2. Banketjptct ®=>399 — Homestead Exemption — Allowance. 

Where a bankrupt permltted his property to be sold witnout speclfy- 
ing any portion which he claimed as a homestead exemption, and pur- 
chased some of the property himself, he could not bave an allowance of 
$1,600 in cash for a homestead exemption, charglng against it the pur- 
chase price of the property bought, and receiving the différence from the 
trustée. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. §§ 657, 669 ; 
Dec. Dig. «S=>399.] 

S. Bankeuptct <@==>399 — Homestead Exemption — Waivbe — Ckeditoes. 

Credltors of a bankrupt, In whose favor he bas waived his homestead 
exemption, may not bave the value thereof turned over to them and dis- 
tributed after the bankrupt bas been discharged. 

[Ed. Note.— For other cases, see Bankruptey, Cent. Dig. §§ 657, 669; 
Dec. Dig. <S=>399.] 

In Bankruptey. In the matter of bankruptey proceedings of J. J. 
Webb. On claim for homestead exemption. Overruled. 

Owens Johnson, of Atlanta, Ga., for bankrupt. 
J. P. Brooke, of Alpharetta, Ga., N. A. Morris, of Marietta, Ga., 
and J. G. Roberts, of Atlanta, Ga., for trustée. 

NEWMAN, District Judge. The bankrupt's original claim of 
homestead exemption, accompanying his schedules in this case, was 
clearly insufficient, and amounted to no claim of exemption at ail. An 
amendment was offered, attempting to cure this lack of sufficiency 
in the original claim, and that is objected to as insufficient also. 

[1] It is unnecessary to détermine the sufficiency or insufficiency 
of this amendment, because it was made after the bankrupt had ob' 
tained his discharge in bankruptey, and, in my opinion, it was too 
late then to claim an exemption. The proper time to claim an ex- 
emption is at the time the bankrupt's schedules are filed. In a volun- 

©ssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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tary case it should be a part of the schedules accompanying the ap- 
plication, and in an involuntary case it should be made at the time 
he files his schedules. Of course, thèse claims may be amended, if 
this is seasonably done; but in my opinion it is too late to wait until 
after he has obtained his discharge. 

[2] The bankrupt in this case allowed his property to be sold, ex- 
pecting, it appears, to get an exemption in cash. He should hâve 
.specified some portion of his property, realty or personalty, and had 
the same set apart to him as a homestead exemption early in the 
bankruptcy proceedings. He not only failed to do this, but allowed 
the property to be sold, purchased some of it himself, and wished 
to set up what he owed as the purchase money as part of his home- 
stead, and then wished the trustée to pay him in cash the différence 
between the purchase price of the property he bought and the $1,600. 
I do not think such a proceeding as this can be recognized at ail. 

[3] Another reason would prevent a man from claiming a home- 
stead exemption after he has been discharged in bankruptcy. Un- 
der the laws of this state a person may waive his right to homestead 
exemption, and to allow him to obtain a discharge, and then claim 
an exemption after his discharge, would defeat the rights of creditors 
holding thèse waiver notes. Since the décision of the Suprême Court 
of Georgia in Bell v. Dawson Grocery Co., 120 Ga. 628, 48 S. E. 
150, there has been a well-recognized and much-used method of en- 
forcing the rights of thèse waiver note creditors. That is for the 
appointment of a receiver in the state court, who applies to this court 
for the exemption to be turned over to him, and then the state court 
divides this exemption among thèse waiver note creditors. Of course, 
if he had been discharged, the debts would be extinguished, and no 
such right would exist for thèse waiver note creditors at ail. 

In my opinion, the application for an exemption on the part of this 
bankrupt must be denied. 
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FOSTER V. COMPAGNIE FRANÇAISE DE NAVIGATION A VAPEUR. 
(District Court, E. D. New York. December 8, 1914.) 

1. Admiralty ■§=26 — Pkocedtjbe. 

In admiralty, it is not good practlce to borrow from the otlier branches 
of the law, merely for the exigencies of one situation, a différent mode 
of procédure from that ordinarily u.sed, which will conduce to confusion 
rather than uniformity of practlce. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dlg. §§ 265-274 ; Dec. 
Dig. <S=>26.] 

2. Admiealtt &=>Q5 — Pleading — Office of Exception. 

Where, by reason of matters alleged in the answer, a llbelant is entitled 
to a more full and particular statement of facts, the proper method of 
procédure is by exception to the answer, rather than by motion for a 
blU of particulars. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dlg. §§ 515-518 ; Dec. 
Dig. <S=»65.] 

3. Pleading ®=»313 — "Bili, of Particulabs" Defined. 

A "bill of particulars" was origliially used to obtain the items of an 
account, but has gradually, through the necessities of code practlce, been 
extended to obtataing substantially any information outside of the physi- 
cal inspection of papers and matters concerned with the litlgatlon. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. § 949 ; Dec. Dig. 
<@=3313. 

For other définitions, see Words and Phrases, First and Second Séries, 
Bill of Particulars.] 

In Admiralty. Suit by Roger Foster against Compagnie Française 
de Navigation a Vapeur, Cyprien Fabre Et Cie. On motion by libelant 
for bill of particulars. Denied. 

Jacob J. Aronson, of New York City, for the motion. 

Butler, Brown, Wyckofï & Campbell, of New York City (Kennetb 
Gardner, of New York City, of counsel), opposed. 

Roger Foster, of New York City, in pro. per. 

CHATFIELD, District Judge. [1,2] The libelant finds the answer 
of the respondent unsatisfactory, in that it states certain conclusions as 
to occurrences in France as to which the libelant thinks he should hâve 
an exact statement, so far as the respondent can furnish it, of the acts 
and papers on which the conclusions were based. He has attempted 
to secure this by making a motion for a bill of particulars, by analogy 
to the now generally recognized practlce in actions at law, both civil and 
criminal. 

[3] It would appear that a bill of particulars, which originally was 
the method for obtaining the items of an account, has gradually, 
through the necessities of code practice, been extended to denominate 
the means of obtaining substantially any information outside of the 
physical inspection of papers or matters concerned with the litigation. 

In admiralty, however, the established practice governing procédure 

€=3For other cases see same toplc & KEY-NUMBER lu ail Key-Numbered Digests & Indexes 
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by rules adopted and published makes it inadvisable to borrow, with- 
out uniformity and merely for the exigencies of one situation, a différ- 
ent nomenclature and a différent procédure than that ordinarily used. 
It is not necessary to cause confusion and multiplication of forms by 
the introduction of analogous practices from other branches of the lavv, 
when confusion rather than uniformity or simplicity will be. the resuit. 

In the présent case, the gênerai matters of information would seem 
to be properly within the authority of the court to require as a part of 
the statement by the respondent, and by rules 23 and 32, such informa- 
tion could hâve been elicited (if the necessity therefor was apparent) 
either as a part of the allégations of the libel, or if a reply was needed. 

But neither of thèse rules fits the particular case now under considér- 
ation, inasmuch as the matters of which information is sought are state- 
ments contained in the answer, and no reply is necessary thereto. It 
can be readily seen that the method of eliciting information by means 
of interrogatories could only be invoked through an application to 
amend the libel, and this would resuit in f urther confusion of the plead- 
ing without corresponding benefit. 

Under rule 28, however, exceptions could hâve been filed to the an- 
swer within the time Hmited by the rule, and through thèse an amend- 
ment to the answer could hâve been directed which would meet the de- 
f ect alleged in the présent answer. 

It would seem that a motion to extend the time to file such excep- 
tions, and to obtain the information which is in the nature of what in 
other branches of the law would be called a bill of particulars, should 
be the course pursued by the libelant, and that the présent motion should 
be denied. 
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In re GRAND UNION CO. 

(Circuit Court of Appeals, Second Circuit. December 15, 1914. On Pétition 
for Rehearing, January 22, 1915.) 

No. 87. 

1. Sales ®=>1 — What Constitutes. 

A "sale" Is a transfer of property In a thlng for a price In money. 
The transfer of the property in the thing sold from buyer to seller for a 
price is the essence of the transaction, and the transfer is a transfer of 
the gênerai or absolute property, as distinguished from a spécial prop- 
erty, in the thing. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ 1, 3-5 ; Dec. Dig. 

For other définitions, see Words and Phrases, First and Second Séries, 

Sale.] 

2. WOEDS AND PHBASKS "LOAN OF MONET." 

A "loan of money" is a contract by whlch one dellvers a sum of money 
to another, and the latter agrées to return at a future time a sum equal 
to tliat borrowed. In order to constitute a loan, there must be a con- 
tract whereby in substance one party transfers to the other a sum of 
money which the other agrées to repay absolutely, together with such 
additional sums as may be agreed on for its use, and if such be the in- 
tent of the parties the transaction will be a loan, regardless of its form. 

3. Sales <S=36 — Tbansfee as Securiiy — Assignments. 

A contract by whlch a bankrupt agreed to sell and petitioner agreed to 
buy certain piano leases for less than their face, the bankrupt to guaran- 
tee collection of payments thereunder, and to coUect the same for petl- 
tloner's benefit, and to repurchase uncollected leases, or substitute others 
therefor, etc., was not an absolute sale of the leases, but a transfer as 
securlty for a loan. 

[Ed. Note. — For other cases, see Sales, Cent. Dlg. § 14 ; Dec. Dig. iS=»6.] 

4. Corporations ®=»461 — Oroanization — Poweks. 

Petitioner, an Illinois corporation, was organized under an act author- 
izing the formation of corporations for any lawful purpose, except bank- 
ing, Insurance, real estate, brokerage, the opération of railroads, and the 
business of loanlng money, and petitioner's charter declared that the gên- 
erai object of the corporation was to do a gênerai brokerage and com- 
mission business, and to buy property other than corporate stocks and 
real estate at judicial, flduciary, trustées', pledgors', mortgagees', and 
other liquidating sales, and convert the property into money, but not to 
engage in the business of loanlng money, and to hâve a place of busi- 
ness where promissory notes or other évidences of Indebtedness might be 
made payable. Helô,, that a contract by which a corporation agreed to 
purchase certain piano leases, which was in fact a mère loan of money 
at a usurious rate of interest by the corporation to the bankrupt, was 
prohibited by the corporation's charter and by the statute, and was there- 
fore void. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. § 1814 ; Dec. 
Dig. <®=»461.] 

6. Corporations <S=>385— "Ultra Vires." 

While the phrase "ultra vires" has been used to designate, not only 
acts beyond the express and implied powers of a corporation, but also 
acts contrary to public policy or contrary to some express statute pro- 
hibiting them, the latter class of acts la now termed illégal, and the 
"ultra vires" confined to the former class. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1545-1547 ; 
Dec. Dig. <S=385. 

For other définitions, see Words and Phrases, First and Second Séries, 
Ultra Vires.] 

4=3For other cases see same topic & KEY-NDMBER in aU Key-Numbered Digrests & Indexe* 
219 F.— 23 
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6. COBPOEATIONS <©=>4S7 — CONTRACTS — ILLEGALITY — RECOVEET OF PaTMENTS. 

Where a contract by a corporation for a loan of money to a baakrupt 
on seeurity of assignments of installment piano leases was Illégal and 
executory, the corporation could not recover tliereunder money collected 
by the bankrupt or its représentative on the leases asslgned, and funds 
paid over to the corporation on sucli leases would be credited to the bank- 
rupt, not exceeding the sum actually advanced. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1893-1 S9S; 
Dec. Dig. <S==>4S7.] 

Pétition to Revise and Appeal from Order of the District Court of 
the United States for the Southern District of New York. 

This cause cornes hère on pétition to revise and appeal from a final 
order made and entered in the United States District Court for the 
Southern District of New York on June 8, 1914, denying a motion 
made by the Hamilton Investment Company for an order directing the 
receiver and trustée of the Grand Union Company to account to it for 
any and ail moneys that he had collected or that had come into his 
possession from the Grand Union Company out of certain leases and 
for other relief. 

The Grand Union Company is a corporation organized under the laws of the 
State of New York, wliicli maintained a place of business at No. 311 Third 
avenue, borough of Manhattan, city of New York. It was engaged in the 
business of selling pianos upon the installment plan and giving leases instead 
of bills of sale to the purehasers : the purchasers agreeing to pay weekly or 
moiithly, as the case might be, for the pianos pnrchased. The Hamilton In- 
vestment Company is a corporation organized under the laws of the state of 
Illinois and having its principal office in Chicago in that state. 

On January 20, 1912, the Grand Union Company and the Hamilton Invest- 
ment Company entered into a contract with eacli other in which the former 
agreed to "selî" and the latter agreed to "buy" from time to time piano leases. 
Portions of the contract foUow: 

"First. First party hereby agrées to sell and second party agrées to buy 
from time to time such of said contracts which shall draw & per cent, interest 
par annum, and which second party shall indicate wUl be acceptable to it, 
paying therefor 70 per cent, of the face value thereof, upon delivery duly 
assigned and guaranteed and their acceptabllity duly indicated by second 
party, and paying a further 20 per cent, of the face value of said contracts 
as nearly as practieable in quarterly installments, but not to exceed 20 per 
cent, of the amounts that shall from time to time be thereafter collected upon 
said contracts until a total of 90 per cent, shall hâve been paid, as the full 
purchase price of said contracts. 

"When flrst party shall sell pursuant hereto contracts which shall hâve 
been given by divers purchasers payable in installments, and any of which 
shall not be promptly met, flrst party shall promptly repurchase any such con- 
tracts so in arrears for cash at par for the balance uncollected thereou, or 
substitute therefor other acceptable contracts of equal value and shall then 
also pay casii for such portions as shall be then in default. 

"Second. First party shall in every case exécute an absolute assignmeut 
and guaranty satlsfactory in form to second party of ail its right, title, and 
interest in and to each of the contracts which upon delivery second party shall 
control, and second party shall thereafter be alone entitled to receive ail 
moneys due and owing thereon and shall hâve sole and exclusive charge of 
the collections of same. 

"And whereas, the business ol flrst party Is such that it is deemed dé- 
sirable that the collections on the contracts shall be made at its own ofiice 
or place of business, it is therefore agreed that flrst party shall hâve the 
right to designate some acceptable person to act as agent of second party to 
receive ail moneys in behalf of second party and to do such other work in con- 

®=:3For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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iioetion therewlth as the second party may désire. First party hereby guar- 
anteelug and holding itself responsible for the acts of stich agent and agree- 
ing that it will see that such agent exécute and give acceptable surety bond 
to protect the Interests and rights of second party In the dischirge of said 
acts and duties. By way of rémunération of such services second party here- 
by agrées to pay said agent the suni of twenty-five dollars per uiouth and it 
is understood that second party shall at any time in the exercise of its own 
judgment hâve power to remove or dismiss from its employ any snch agent 
and replace him by another. 

"Fourth. First party hereby guarantees the prompt payment of the princi- 
pal and interest of ail such con tracts. 

"Fifth. It Is agreed and understood that in the event of nonpaymert at 
ujaturity of any of the iustallments of principal or interest on any of said 
contracts by reason of the insolvency of the debtors or for any reason, th'in 
second party is hereby given the right and option without notice to apply 
any moneys in its hands or that may thereafter corne into its possession, be- 
longing to said tirst party in settlement and discharge of such installments 
so in default. * • * 

'In the event of failure or refusai of any debtor to retain the merchandise 
after delivery to him, the title thereto shall revert to and remain in second 
party until the amount due on any such contracts is fully paid and dis- 
charged. * ♦ » 

In the event of the failure or refusai of the debtor Indicated in any of said 
contracts for any reason whatsoever to pay the whole amount due upon any 
contract so purchased or to be purchased by it hereunder, and if flrst party 
shall hâve failed to repurchase the same within the time herein provided, 
then second party is hereby authorized if it sees fit to Institute such légal 
proceedjngs as in its judgment or of its attorneys may be necessary or proper 
to enforce the payment of any such contract. Fii-st party expressly agrées to 
pay and reimburse second party for ail costs, expeuses, Including attorney's 
and stenographer's fées, which may be incurred thereby." 

On January 2, 1913, an involuntary pétition in bankruptcy was filed against 
the Grand Union Company in the District Court for the Southern District of 
New York and a receiver and trustée were successively appointed in such 
proceeding. Thereafter, because of the interférence by the receiver with the 
collection by the Hamilton Investment Company of the installments due and 
payable on the piano leases purchased from the Grand Union Company, 
the Hamilton Investment Company made application to the District Court 
for an order permitting it to proceed with the collection of the balances 
due on ail of the leases purchased by it from the bankrupt, and restrainlng 
the receiver from in any manner attemptlug to coUect any of the Installments 
maturlng under the leases, and directing him to account for any and ail 
moneys that he had collected, or that had corne Into his possession from the 
bankrupt arising out of any or ail of said leases. It was alleged that prior to 
the filing of the pétition in bankruptcy the Grand Union Company collected on 
the leases certain moneys amounting approximately to $2,898.33, which under 
the contract belonged to the Hamilton Investment Company, and which had 
not been turned over to it. It was also alleged that the receiver had collected 
or was about to collect ail amounts due under the leases assigned and that 
he intended to Include the same in the gênerai fund and assets of the bank- 
rupt estate. The Hamilton Investment Company claims to be the true and 
lawful owner of the leases assigned to it under the contract. 

The trustée opposing the application of the Hamilton Investment Company 
claims that the contract Is not a contract for the sale and purchase of 
leases, but one providing for loans with the leases as securlty ; that such a 
contract of loan is contrary to the charter of the petitioner and the statutes 
of Illinois and is ultra vires and void; that it is contrary to the Banking 
Law of the state of New York ; that the relation between the petitioner and 
the bankrupt is that of debtor and creditor; that the relief sought should 
be denied and judgment entered ordering the delivery to the trustée of ail 
the leases assigned by the bankrupt to the petitioner. 
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Henry J. & Charles Aaron, of Chicago, 111., for appellant. 
Myers & Goldsmith, of New York City (Henry A. Heiser, of New 
York City, of counsel), for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). 
The court below denied the petitioner's application because in its opin- 
ion the contract was in reality not a contract for the purchase and 
sale of piano leases as it purported on its face to be, but was one pro- 
viding for loans with the leases as security. The court was also of 
the opinion that such a contract of loan was contrary to the charter of 
Ihe petitioner and the existing statutes of the state of Illinois and was 
ultra vires and void. It also adjudged the contract to be in viola- 
tion of the Banking Law of the state of New York, and it held that 
the transactions between the bankrupt and the petitioner created a re- 
lation of debtor and créditer. Judgment was accordingly entered or- 
dering the delivery to the trustée of ail the piano leases assigned by 
the bankrupt to the petitioner, and the petitioner was ordered to ac- 
count to the trustée for moneys which it had coUected on the leases 
subséquent to the receivership. It was also ordered that ail moneys 
received under the contract by the petitioner prior to the filing of the 
involuntary pétition in bankruptcy should be credited by it to an 
amount not exceeding the sum actually paid and advanced by it to the 
bankrupt upon leases in réduction .of the indebtedness for moneys paid 
by it to the bankrupt. 

We hâve to détermine in the first place, theref ore, whether error was 
committed in holding that the contract into which thèse parties en- 
tered was one of loan and not of sale. The kind of business the peti- 
tioner is engaged in bas grown within the past few years to large pro- 
portions. There are a number of concerns in différent parts of the 
United States which are engaged in the same kind of transactions. 
The question involved is new and the case may almost be said to be 
one of first impression. 

[1] A sale is the transferof property in a thing for a price in mon- 
ey. The transfer of the property in a thing sold from a buyer to a 
seller for a price is the essence of the transaction. And the transfer is 
a transfer of the gênerai or absolute property as distinguished from a 
spécial property. 

[2] A loan of money is a contract by which one delivers a sum 
of money to another and the latter agrées to return at a future time a 
sum équivalent to that which he borrows. 

"In order to constitute a loan tbere niust be a contract whereby, in sub- 
stance one party traiisfers to the other a sinn of money which that other 
agrées to repay absolutely, together with such additional sums as may be 
agreed upon for Its use. If such be the intent of the parties, the transaction 
will be considered a loan without regard to its form." 39 Cyc. 926. 

[3] The contract thèse parties entered into was on its face an agree- 
ment on the part of the Grand Union Company "to sell" and on the 
part of the Hamilton Investment Company "to buy" piano leases. In 
the transfer of the leases under this contract the Grand Union Com- 
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pany issued what it stamped "Bill of Sale," in which it set forth in dé- 
tail the leases, the names of the lessees, the amounts due, and the 
amounts paid, and declared that it "hereby sells, assigns, and transfers 
to Hamilton Investment Company" "ail right, title, and interest in and 
to the contracts, leases, and mortgages above named," and "that en- 
tries hâve been made on our books disclosing the absolute sale there- 
of to the Hamilton Investment Company." The parties appear to hâve 
thought, or to hâve wanted the public to think, if we accept the lan- 
guage they used at its face value, that they were engaged in buying and 
selling leases. But was that the real nature of the transaction in which 
they engaged? 

As the contract provides in terms for a "sale," we agrée that, before 
we can hold the transaction involved a loan and not a sale, the fact 
should clearly appear that it was in reality a loan and not a sale. It 
may be conceded that the évidence to prove a transaction to be différ- 
ent from what it appears to be from the written papers, as to show 
an absolute deed to be a mortgage, or a transaction fair on its face to 
be usurious or otherwise illégal, must be clear and convincing. In de- 
termining, however, the meaning of the contract which thèse corpora- 
tions made and the nature of the transactions into which they entered, 
it will not be difficult to find out what it was they intended, if we ex- 
amine the agreement in its entirety and closely examine its various 
provisions. It is not necessary to go outside of the v^rriting, as is 
done when a deed absolute on its fact is shown to be a mortgage, 
to discover the true character of the transaction. The parties hâve 
expressed their intention in the written agreement. We arrive at 
their intention, not from any detached part of the instrument, but 
from an examination of the whole of the writing. If in the writ- 
ten contract the parties call a transaction in which they hâve engaged 
a "sale," we are to assume ordinarily that they hâve used the term cor- 
rectly and in its technical sensé. But if the contract goes on to set out 
in détail the facts of the transaction and the statement thus made 
clearly discloses that what the parties called a sale was in reality not a 
sale, but a loan or a bailment or a mortgage, the court must décide ac- 
cording to the real nature of the transaction, without regard to the 
term the parties applied to it. It is necessary in contracts of this na- 
ture to scrutinize them closely for the purpose of ascertaining the real 
import and the real intention of the parties. 

A case, in some particulars resembling the case now under considér- 
ation, came before the District Court of the United States for the 
Eastern District of Kentucky in 1913. In re American Fibre Reed 
Co., 206 Fed. 309. That case, like this one, arose in bankruptcy upon 
an intervening pétition filed by a corporation which claimed to hâve 
purchased certain accounts owing to the bankrupt corporation. The 
trustée in that case, as in this, had proceeded to collect certain of the 
accounts, which the intervening petitioner alleged had been purchased 
from the corporations prior to their bankruptcy, and was retaining 
them in his possession, claiming them as a part of the estâtes of the 
bankrupts, on the ground that the transactions between the parties 
did not amount to a buying of the accounts, but were in substance and 
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effect nothing more or less than a pledging of the accounts by the cor- 
porations to the intervening petitioner for a loan in each instance of 
a certain per cent, of the face vahie of the accounts and at a usurious 
rate of interest. In that case, as in this, the corporations "sold" the 
accounts to the petitioner, and the accounts werc collected by the ven- 
dors at their expense, the proceeds to be applied first to the payment 
of the amount advanced by the vendee to the vendors, and the remain- 
der of the amounts collected went to the vendors for their own benefit. 
The amount paid by the vendee was about 75 per cent, of the face 
value of the account, and accounts so "sold" were stamped on the 
boolcs of the vendors as "sold" to the intervening petitioner. The ac- 
counts, having been collected by the vendors, wcre turned over to their 
paid employé, a person mutually acceptable to both parties, and he at 
once transmitted the same to the venclee. If accounts were not paid 
when they matured and the debtors were insolvent, the vendors were 
bound to repurchase the accounts within five days of written notice of 
default. In ail this thcre is a close resemblance to the transactions in- 
volved in the présent suit. The court refused to recognize the rigbt 
of the vendee, the intervening petitioner. "In so far," said the court, 
"as the contracts in question hère use words fit for a contract of pur- 
chase, they are mère shams and devices to cover loans of money at 
usurious rates of interest." 

It remains, however, to point eut an important différence in the 
facts of that case and the facts in this case. In that case there was no 
sale, because the absolute property in the accounts was not transferred 
to the so-ca!led vendee. It was not transferred, because the "vendee" 
or purchaser only acquired the right to bave or to take froin the pro- 
ceeds of the accounts the amount it had advanced thereon and its stip- 
ulated usurious interest, and the remainder of the proceeds represent- 
ed an interest in the accounts which vendors had at ail times retained 
aud which was to go to them or for their benefit. To that extent the 
vendees had retained a property right in the accounts sold, and the 
court held that this prevented there being an absolute sale, and it con- 
strued the transaction to hâve been a loan at a usurious rate. But in 
the case at bar the proceeds belonged to the vendee and the vendors 
retained no right in any part thereof. The case was affirmed in Home 
Bond Co. v. McChesney, 210 Fed. 893, 127 C. C. A. 552 (1914) ; the 
court calling attention to the fact that the record disclosed a mutual 
intendment that the right at least to 20 per cent, of the full value of 
each of the accounts receivable was always to remain in the bank- 
rupts, except only for purposes of security, and adding: "This right 
could not be both sold and owned by the bankrupts." 

A second case, which in some particuiars also resembles the one 
now under considération, came before the United States District Court 
for the Northern District of Illinois in June of this year. Chase & 
Baker Co. v. National Trust & Crédit Co., 215 Fed. 633. In that case, 
as in this, a corporation agreed to "buy" from another ail acceptable 
accounts, and the vendor was to act as the vendee's agent, without 
compensation or cost, to collect and receive in trust for the vendee 
the amounts paid in on such accounts. But the sums so paid were not 
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to be commingled with the funds of the vendor, and were to be at once 
transniitted in the form in which they were received to the vendee. 
The vendor guaranteed payment and agreed to repurchase at face 
value ail accounts in default. The vendee agreed to pay the face 
value of the accounts less certain discounts, the amount of which de- 
pended on the length of time the accounts ran. Thèse ran from 1 per 
cent, on 15-day accounts to 7 per cent, on 18-day accounts. The ven- 
dee further agreed to pay 78 per cent, on 30-day accounts, and from 
that down to 73 per cent, on 180-day accounts. In this case the ven- 
dor and guarantor of the accounts filed a bill in equity to rescind the 
transactions and recover back the accounts or the proceeds thereof on 
repayment of the purchase priée, with légal interest, on the ground 
that the transactions were ultra vires. The basis for the charge of ul- 
tra vires was that such sales, viewed from the standpoint of the pur- 
chaser, were discounts ; that discounting was a banking function ; that 
défendant, although empowered to purchase accounts, could not law- 
fully engage in the business of purchasing accounts, because that was 
a banking business, and corporations could not be organized under the 
gênerai incorporation act of Illinois to do a banking business. 

It was claimed that the vendor or seller of the accounts was entitled 
to an accounting on the ground that the apparent sales were in fact 
only devices or subterfuges to conceal loans and that such loans were 
visurious. Circuit Judge Mack held that a court of equity would not 
be frustrated in ascertaining the real intention of the parties to make 
a usUrious loan by the fact that paroi proof thereof would contradict 
the written évidence of the apparent transaction, and that if in fact 
both parties intended a usurious loan, then, in so far as the transac- 
tions were still executory, the debtor might recover his collatéral on 
payment of the debt, with légal interest. But as the bill in his opinion 
fell short of making any clear charges that both parties actually con- 
templated and made loans disguised as sales with guaranties, and 
merely gave plaintiffs' conclusion of law that the transactions amount- 
ed to loans, he declined to dismiss the bill, but gave leave to amend it. 
so as properly to charge, if plaintiffs were so advised, that the trans- 
actions were in fact usurious loans. 

We hâve stated somewhat fully thèse two cases, because they deal 
with contracts much resembling the contract involved in the présent 
suit, and also because they are the only cases, so far as we are aware, 
in which the courts hâve passed on this class of contracts. While the 
documents in those cases were not identical with each other, and the 
documents in neither are identical with those in the case at bar, so 
that the exact questions in this case were not in those, yet the déci- 
sions rendered shed light on the matters to be decided in the pending 
case. 

Stripped of the verbiage with which the parties hâve sought to 
clothe their transactions, the naked facts disclose that what they were 
doing was not a sale, but a loan, and that the leases were turned over 
simply by way of security. The Grand Union Company needed mon- 
ey, and the Hamilton Company advanced it. The method as set forth 
in the opinion of the spécial master was as follows: 
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"The conduct of the parties in the transactions under the contract of Janu- 
ary 20. 1912. was as follovvs: The rates at whlch the unpaid balances on 
the leases are clairued to hâve been purehased by the Hamilton Investment 
Company were based on the maturlty of the contracts, the following discounts 
lieiug cliarged: Six per cent, on contracts maturing in 12 months; 7 per 
cent, on those maturing in from 12 to 16 months; 8 per cent, on those matur- 
ing in from 16 to 20 months; 9 per cent. On contracts maturing in from 20 
to 24 months; and 10 per cent, on those maturing in from 24 to 30 months. 
A further déduction of 20 per cent, was made from the total unpaid balances 
of the leases purehased, and the amount placed on the books of the peti- 
tioner to the crédit of what was known as the 20 per cent, reserve account, 
to be remitted In quarter-annual payments of 20 per cent, of amounts col- 
lected and remitted under the leases, provided no leases were in default, in 
whlch case the amount of sueh default was to be deducted from the 20 per 
cent, reserve. A payment of from 70 to 74 cents on the dollar on the unpaid 
lialance due on each lease was made to the Grand Union Company at the time 
such lease was assigned and delivered to the petitioner, except where the 
lease did not mature within 30 months of the date of sueh transfer. Where 
the lease exceeded 30 months, the Grand Union Company received from the 
petitioner only 70 per cent, of sueh portion of the unpaid balance as would 
mature within 30 months; the remaining 30 per cent, being represented by 
the petitioner's discount of 10 per cent, and the amount credited to the 20 
per cent, reserve account. The balance of the unpaid Installments under the 
lease which would mature beyond 30 months was placed on the books of the 
petitioner in what was known as the spécial reserve account. The petitioner 
claims to hâve purehased in its entirety each lease having more than 30 months 
to run, but that settlement for the installments that would mature beyond 
30 months was withheld until the leases had paid oJî to a point where they 
would hâve but 30 months to run. Mr. Rees, président of the Hamilton In- 
lestment Company, referring to one of the leases in question which had 
more than 30 months to run, testified, however, as follows: 'Our method has 
been this: If an account ran 60 months, as in that case, we would make a 
settlement for the first 30 months maturing at the time of purcbase, and 
perhaps in 12 months we would purchase 12 months additional of that con- 
tract. I mean we would make settlement for it. Our object, you under- 
stand, is to purchase only paper that matures in 30 months.' " 

The money thus advanced was repaid by the Grand Union Company 
in the following manner: It collected at its own expense ail install- 
ments of rent as they became due under the leases, put ail sueh mon- 
eys into its gênerai funds, and out of sueh gênerai funds remitted the 
aggregate amount of its collections to the Hamilton Investment Com- 
pany at Chicago ; and on ail sums due under the leases it was paying 
interest to the Hamilton Investment Company at the rate of 6 per 
cent, per annum, although the leases themselves bore no interest. It 
is true that the contract stated that the moneys due on the leases 
should be collected by one Lesser, who was an agent of the Hamilton 
Investment Company, and who was to remit to it at Chicago, for 
which he was to receive a salary of $25 per month. But this device 
cannot prevent the real nature of the transaction from being disclosed. 
Lesser is admitted to hâve been during this whole time the manager 
of the Grand Union Company, and his salary was paid by it, and he 
received not one cent from the Hamilton Investment Company. More- 
over, Lesser put whatever money he received on the leases, as bas 
been said, into the gênerai funds of the Grand Union Company. We 
hâve, then, money advanced to be repaid in installments ; the time for 
payment being determined by the periods fixed in the respective leases 
for the payment of moneys due on sueh leases, the contract also provid 
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ing for the payment of interest, and payment actually made by the 
Grand Union Company eut of its gênerai funds. 

The Hamilton Investment Company claims that under the contract 
the absolute title passed to it for a price in money, and that therefore 
the transaction was a sale. We cannot concur in this view. The 
leases passed to it, to be sure ; but it took them by way of security, 
and not as an absolute owner. On the payment of thèse leases they 
were returned to the Grand Union Company. The Hamilton Invest- 
ment Company wrote the Grand Union Company: 

"We do not make any indorsement of any sort on the leases, so that when 
they are pald eut you will receive them back froni us in the same condition in 
which we had received them from you." 

And if default was made in the payment of any of the leases they 
were returned to the Grand Union Company, which either paid them 
itself or substituted other leases in their place. The président of the 
petitioner was asked: 

"Where you purchase a paper [piano lease] under which the purchaser of 
the piano agrées to make monthly payments, and it appears that you can't 
collect from that purchaser the amount that you paid initially, the initial 
payment would then go back to the Grand Union Company, and they either 
must make a payment to you or substltute some other paper ; that is, the loss, 
if any, under that contract, must be sustalned by the Grand Union Company, 
and not your company?" 

And he replied "Yes." The fact that the bankrupt guaranteed pay- 
ment of principal and interest on ail leases "purchased" by the peti- 
tioner does not, standing alone, couvert the transaction from a sale 
into a loan. It is, however, a circumstance which we can take into 
considération in arriving at the true intent of the parties. If the trans- 
action was in reality a sale, it would seem as though the vendor's duty 
was at an end when the title passed, and that thereafter there would 
hâve been no oblig,ation to guarantee payment or to make the collec- 
tions. It "sold" at a discount accounts that were good, and made it- 
self responsible for every conceivable loss. If the contract was one 
of sale, it is strange that after the vendor had sold its right, title, and 
interest it should hâve agreed to collect the money due under the 
leases at its own expense, making itself liable for the acts of the col- 
lecting agent, and putting the money it received into its gênerai funds. 
The purchaser of the leases never looked to the persons obligated by 
the leases for the money due it ; but it looked to the vendor, and to it 
only. If the lessee failed to pay the vendor, then the vendor repur- 
chased the lease from the vendee for cash at par for the balance due 
on the defaulted contract. 

We observe, also, that when thèse leases were transferred to the 
Hamilton Investment Company the latter gave no notice to the debt- 
ors of the fact of assignment, although upon the assignment and sale 
of a chose in action it is almost invariably the case that the assignée 
gives such notice. Thèse piano leases did not provide for the pay- 
ment of interest on the installments as they became due, and yet under 
the contract between the Grand Union Company and the Hamilton In- 
vestment Company the latter paid the former from 90 per cent, to 94 
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per cent, of the face value of the leases, and the Grand Union Com- 
pany was required to pay the Hamilton Investment Company 6 per 
cent, per annum on the face of the leases which the latter concern took 
over. In paying from 90 per cent, to 94 per cent, of the face value of 
the leases, the Hamilton Investment Company was deducting from 6 
per cent, to 10 per cent, interest in advance ; that is, it was taking 
discount. Discount is taking eut of the principal sum and the réten- 
tion by the lender of the interest charged for the use of the principal. 
That it was discount is made plain, too, by the fact that the Grand 
Union Company also paid interest monthly at the rate of 6 per cent, 
per annum. It is rather a surprising proposition we are asked to ac- 
cept, when we are told that thèse transactions are sales, and not loans. 
If the Hamilton Investment Company bought thèse leases, why does 
the Grand Union Company pay it interest on them ? When a horse or 
a suit of clothes is sold, whoever heard of an agreement on the part of 
the seller to pay interest to the buyer on the value of the horse during 
its life or on the value of the suit of clothes so long as it is worn? 

Another important circumstance that indicates that the transaction 
was not a sale is found in that provision in the contract in which it is 
agreed that, in event of the failure or refusai of any debtor under a 
piano lease to retain the merchandise after delivery to him, the title 
should revert to and remain in the Hamilton Investment Company 
"until the amount due in any such contract is fully paid and dis- 
charged." If the Hamilton Investment Company really purchased the 
piano leases outright, and took absolute title, as purchaser, there would 
iiave been no necessity for any such provision as that title should re- 
vert to it "until the amount due on any such contract is fully paid and 
discharged." The amount due on the contract means the amount 
which the Hamilton Investment Company loaned to the Grand Union 
Company on that particular lease. 

[4] The Hamilton Investment Company is, as we hâve seen, an 
Illinois corporation. The Illinois Corporation Act provides, in section 
1, chapter 2: 

"That corporations inay be fonned in the ruanner provided for in this act 
for any lawful piirpose escept banking, Insurance, real estate, brokerage, the 
opération of railroads and the business of loaning moueys," etc. 

The charter of the corporation, originally the P^t. Dearborn Trust 
Company, the name being afterwards changed to the Hamilton In- 
vestment Company, defines its object as follows: 

"2. The object for which this corporation is formed is to do a gênerai 
lirokerage and commission business, and to buy pi'operty other than corporate 
stocks and real estate at judicial, flduciary, trustées', pledgors', mortgagees', 
and other liquidating sales, and convert the property so bought into money, 
but not to engage in the business of loaning money, and to bave a place of 
Lmslness where promissory notes or other évidences of indebteclness may be 
made payable." 

It thus appears that it is by its charter prohibited from "engaging 
in the business of loaning money." There is no principle of law bet- 
ter settled than that a corporation cannot enter into a contract which 
is expressly prohi'iited by its charter or by statute. A contrar.t so 
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made is absolutely void. No performance on either side can give it 
any validity. Jackson, etc., Raihvav v. Hooper, 160 U. S. 514, 16 
Sup. Ct. 379, 40 L. Ed. 515 (1896)'; Central Transportation Co. v. 
Pullman's Car Co., 139 U. S. 24, 11 Sup. Ct. 478, 35 L. Ed. 55 (1891). 

[5] But we are told that the défense of ultra vires cannot be raised 
in this collatéral proceeding. The phrase "ultra vires" unfortunately 
lias been used to designate, not only acts beyond the express and im- 
plied powers of the corporation, but also acts which are contrary to 
public policy or contrary to some statute expressly prohibiting them. 
The latter class of acts are now termed "illégal," and the term "ultra 
vires" is confîned to the former class. "Ultra vires contracts are con- 
tracts which are beyond the statutory powers of the corporation, and 
aot contracts expressly prohibited by statute and contrary to the pub- 
lic policy of the Législature." Cook on Corporations (7th Ed.) vol. 
3, p. 2161, note. We do not need to consider when the défense of 
ultra vires may or may not be interposed. The objection hère is, not 
that the contract is ultra vires, but that it is illégal. While a corpora- 
tion is held in some states to be estopped from setting up the défense 
of ultra vires by having received the benefits of the contract, the courts 
so holding do not apply that principle to cases in which the contract is 
absolutely void. National Home Building, etc., Co. v. Home Savings 
Bank, 181 111. 35, 54 N. E. 619, 64 L. R. A. 399, 72 Am. St. Rep. 245 ; 
lOCyc. 1161, 1162. 

[B] The law is well settled that property or money parted with 
on the faith of an illégal contract can be recovered back. In Central 
Transportation Co. v. Pullman's Car Co., 139 U. S. 24, 60, 11 Sup. 
Ct. 478, 488, 39 L. Ed. 55 (1891), the Suprême Court, speaking through 
Mr. Justice Gray, said: 

"A contract ultra vires being unlawful and void, not because it is in Itself 
unmoral, but because the corporation, by tlie law of its création, is Incapable of 
inaking it, tlie courts, wliile refusing to maintaln any action upon the unlaw- 
ful contract. bave always striven to do justice between the parties, so far 
as could be done coiisistently with adhérence to law, by permitting property 
or money, parted with on the faith of the unlawful contract, to be recovered 
back, or compensation to be made for it." 

So Lord Justice Mellish, in the English Court of Appeals, in Taylor 
V. Bowers, 1 Q. B. D. 291, 299 (1876), said: 

"If money is paid or goods dellvered for an illégal purpose, the person who 
had so paid the money or delivered the goods may recover them back before 
the illégal purpose is carried out; but if he waits till the Ulegal purpose 
is carried ont, or if he seeks to enforce the illégal transaction, in nelther can 
he maintaln an action. The law wUl not allow that to be done." 

The rule is stated in 2 Comyn on Contracts, 361, as follows: 

"Where money has been paid on illégal contract, it is a gênerai rule that if 
the contract be executed, and both parties are in pari delicto, nelther of them 
can recover from the other the money so paid ; but if the contract continues 
executory, and the party paying the money be desirous of rescinding it, he 
may do so and recover back by action of indebitatus assumpsit for money 
had and received. And this distinction is taken in the books, that where 
the action is in affirmance of an illégal contract, the object of which Is to 
enforce the performance of an engagement prohibited by law, clearly such 
an action can in no case be maintained ; but where the action proceeds in 
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disafflrmance of such a contract, and instead of endeavorlng to enforce it 
présumes it to be vold, and seeks to prevent tlie défendant from retaining 
the beneflt which he derived from an unlavvful act, then It is consonant to 
the spirit and policy of tlie law that the plaintifC sliould recover." 

The contract of January 20, 1912, is an executory contract, not hav- 
ing been fully performed, and the trustée is therefore entitled to hâve 
transferred to himself ail leases assigned to the Hamilton Investment 
Company by the bankrupt Grand Union Company and ail moneys col- 
lected by the Hamilton Investment Company subséquent to the fiiing 
of the involuntary pétition in bankrupt cy. As to the moneys received 
by the Hamilton Investment Company prior to the fiiing of the in- 
voluntary pétition, it was proper that that company should be credited 
with such moneys, not exceeding the sum actually paid and advanced 
by it to the bankrupt upon leases in réduction of the indebtedness for 
moneys paid by it to the bankrupt. 

We do not find it necessary to consider the other questions raised in 
this case. We hâve found no error, and are satisfied that the prayer 
of the petitioner should be denied, and that the order of the court be- 
low should be affirmed. 

It is so ordered. 

On Pétition for Rehearîng. 

A pétition for rehearing is presented and must be denied. The de- 
cree denied the relief which the Hamilton Investment Company sought 
and in addition granted affirmative relief to the trustée. Because such 
affirmative relief was granted the rehearing is asked. 

The petitioner allèges in his pétition that "the only pleading filed in 
his case by the trustée is his answer," and that the answer is purely dé- 
fensive and does not ask for affirmative relief. The gênerai rule has 
been as well established as any in the law that to entitle a défendant 
in equity to» affirmative relief he should file a crpss-bill, which had to 
be regularly served, put in issue and heard as any original bill. Rule 
30 (198 Fed. xxvi, 115 C. C. A. xxvi) of the new equity rules pro- 
mulgated by the Suprême Court in November, 1912, obviâtes the neces- 
sity of fiiing a cross-bill, and affirmative relief may be asked novv in 
the answer. 

The petitioner, in making this application for a rehearing, on the 
ground above stated, apparently has lost sight of the nature of the 
proceedings in the court below. This was not a regular suit based up- 
on a bill of complaint and an answer. There was no bill of complaint 
and no answer. The présent petitioner had obtained an order requiring 
the receiver to show cause why he should not be restrained from col- 
lecting any installments under the piano leases which had been trans- 
ferred to it, and to account for any money he had collected. An afil- 
davit was made by the attorney of the receiver to the effect that the 
Hamilton Investment Company was not authorized to do business in 
the State of New York. Judge Mayer granted the motion to show 
cause, provided the Hamilton Company gave a bond conditioned 
that it would pay to the trustée anything that it had collected under 
the piano leases if its claim was overruled, and thereupon referred the 
whole matter to Mr. Mason as spécial master. The master reported 
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that the transactions of the Hamilton Investment Company were ultra 
vires and that the contract with the bankrupt had no légal effect for 
that reason. In this situation the trustée was entitled to affirmative re- 
lief, to wit, an accounting, and the order to surrender the leases was in- 
cidental to it. 



COLUMBIA RIVER PACKEES' ASS'N y. McGOWAN et aLt 

(Circuit Court of Appeals, Ninth Circuit. November 16, 1914.) 

No. 2396. 

1. States <S==>12 — Boundakt Between Obegon and Washington. 

Sand Island, in the Columbia river, near its moutli, is, and bas been 
since the admission of Oregon as a state in 1859, a part of the territory 
of that State. 

[Ed. Note.— For other cases, see States, Cent. Dig. §§ 6-11; Dec. Dig. 

<S=5l2.] 

2. States cs=3l2 — Terbitobial Jubisdiotion — Lands Undeb Waters — Foem- 

ING BOUNDAKIES. 

Conceding that the states of Oregon and Washington hâve concurrent 
jurisdiction over the waters of Columbia river, where it forms the bound- 
ary between them, that fact does not give the state of Washington juris- 
diction over the land under the waters of the river in a flxed locality 
which Is within the territorial llmits of the state of Oregon. 

[Ed. Note.— For other cases, see States, Cent. Dig. i§ 6-11; Dec. Dig. 
ig==>12.] 

8. Courts <©==>266 — Jtjbisdiction — Suit to Abate Nuisance — Subject-Mat- 
TER Beyond Tekbitobial Jueisdiction. 

Sand Island, in the Columbia river, near its mouth, with its tlde lands, 
are the property of the United States, and wholly within the territorial 
jurisdiction of the state of Oregon. The government caused a part of 
the island to be surveyed into flshing sites, to be leased for seining opéra- 
tions, and two of such sites on the south side of the island were leased 
to eomplainant. ïhey were used by extending drag nets therefrom and 
drawiiig in and landing the same upon the shore. Défendants, under a 
license from the state of Washington, planted set nets in front of the 
sites, anchored to the bottom betvk'een the shore and channel, and with 
floats on the surface. Complainant brought suit in the United States 
District Court for the Western District of Washington, alleging that sucli 
structures wholly prevented its operatlng its drag nets from the shore, 
that their maintenance constituted a continued trespass and a nuisance, 
and prayed for an injunction and for their abatement. Both parties then 
supposed the locality to be within the territorial jurisdiction of Wash- 
ington, but a later décision of the United States Suprême Court deter- 
mined that the state boundary was the center of the channel to the north 
of the island. Thereupon, the court having taken no action beyond the 
granting of a temporary restraining order, complainant moved to dis- 
miss for want of jurisdiction, which motion was opposed by défendants 
and denied. Héld, that the suit was of a local nature, and, both the struc- 
tures sought to be abated and the property injured being in another state, 
jurisdiction of the parties did not give the court jurisdiction over the 
subject-matter. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 806-808; Dec. 
Dig. <S==>266.] 

^sjFor other cases see same topio & KEY-NUMBBR iQ ail Key-Numbered Oigests & Indexes 
t Rehearing denied March 8, 191â, 
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Appeal f rom the District Court of the United States for the Southern 
Division of the Western District of Washington ; Edward E. Cushman, 
Judge. _ 

Suit in equity by the Columbia River Packers' Association agaiiist 
H. S. McGowan, Erick Lindstrom, and J. P. Coyle. Decree for de- 
fendants, and complainant appeals. Reversed. 

See, also, 217 Fed. 196. 

Suit in equity by the appellant (plaintiff In the court below) against the 
appellees (défendants in tlie court below) for an injunction, enjoining and 
restraining the appellees from placing obstructions in any of the waters of 
the Columbia river in front of or adjoiriing two certain fishing sites on 
Sand island, Itnowu as "sites Nos. 2 and 3," alleged to belong to the plaintilT, 
and from interfering with the free and uninterrupted ingress to and egress 
from such premises, that ail obstructions placed in front of such premises 
be abated, and that the défendants be required to remove the sanie. The 
plaiutifE is an Oregon corporation. Each of the défendants is a citizen of 
the State of Washington. 

In an ainended coiuplaint flled by the plaintifï on August 11, 190.8, it is 
alleged that the United States is the owner in fee of a tract of land situated 
in tlie .couuty of Pacific, in the state of \Mushington, being an isiaiid in 
the Columbia river, near the moutli thereof, generally known and deseribed 
as "Sand Island," together with ail the tlde lands, water rights, privilèges, 
and easements surrounding and adjacent thereto and bordering thereon ; that 
by proclamation of the Président of the United States, issued on the 29th 
day of August, 1863, Sand Island was reserved from sale for military pur- 
poses, and the same bas ever since been held and reserved by the United 
States ; that on May 1, 1908, the Secretary of War of thè United States leased 
to tlie plaiutlff for a good and valuable considération the portions of Sand 
Island dosignated on the maps of the government survey as "sites Nos. 2 
and 3," for the term of three years, together with the tide lands, water rights, 
fishing rights, and riparian rights adjacent thereto, the portion of the Island 
so leased being ail the frontage, tide lands, riparian rights, water rights, 
ïtnd privilèges south, and the high lands north, of the low-vvater mark of the 
Columbia river on the south side of the river ; that upon the exécution and 
delivery of the lease from the United States the plaintiff immediately entered 
into the possession of the fishing sites ; that Sand Island, including sites 
Nos. 2 and 3, consists of a sandy beach from the Une of low water to the 
Une of high water ; that above the high water it is composed entirely of 
sand ; that practically no végétation grows thereon, and it is not susceptible 
to cultivation or agricultural uses ; that the bed of the Columbia river below 
the low-water Une is guite level, with a hard, sandy bottoni, with a graduai 
slope for a short distance into deep water; that the main channel of the 
Columbia river washes the shore of the island, where the waters are navigat- 
ed by al) the ocean-going vessels, and ail the vessels that carry the commerce 
of Washington and Oregon uavigate such waters ; that the fishing sites leased 
to the plaintiff are of great value for the right of flshery thereon, and the 
right to operate seines from the shore into the waters thereof, and to haul 
and land seines in front thereof, for the purpose of catching salmon during 
the salmon-fishing season of each year on the Columbia river, the fishing sites 
having been leased by the United States to the plaintiff for the sole purpose 
of use as a fishery ; that on the SOth day of June, 1908, the plaiutlff applied 
to the fish commissioner of the state of Washington, piirsuant to the laws 
of that state, for llcenses to operate three seines upon sites Nos. 2 and 3 on 
Sand Island ; that thereupon the fish commissioner issued to the plaintiff 
three licenses, whereby the plaintiff beeame entitled to operate three seines in 
the waters of the Columbia river within the state of Washington for the 
period of one year thereafter ; that on July 2, 1908, while the lease from the 
United States to the plaintiff was in full force and eflfect, as well as the 
l'ccnses issued by the flsh commissioner of the state of Washington to the 
plaintiff, the plaintiff entered upon the leased premises, together with its 
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three seines Bnd seining outfit, for the purpose of catching salmon ; that iv 
order to operate seines in front of sites 2 and 3 it is necessary tiiat tbe waters 
and channel of the river be free and tino!)structed, for ttie reason that it is 
necessary to !ay each seine out iuto the waters of the river for a distance of 
200 or 300 fathoras (the Icngth of each seine), and to permit the seine to drift 
with the tlde and current, and then to haul the seine in onto the shore ; that 
tlie plaintifC was proceeding to operate its seines under its licenses, when the 
défendants, without the consent of the plaintiff, placed in the channel of the 
navigable watere of the Colunibia river, directly in front of sites 2 and 3, 
certain obstructions to the navigation of the waters of the river, consisting 
of large stones, to which were attached wire cables and chains, aud large 
timbers for a fioat or buoy ; that the obstructions were seven in number, and 
were placed in the waters of the river about 50 tp 100 feet from the shore 
and about 200 or 300 feet apart; that the stones and anchors and weights 
were large and of great weight, and were so placed that the plaintifC could 
uot operate its seines in the waters of the river, and could not land Its 
seines on the shores of the island ; that the obstructions exeluded the public 
generally from operating either gill nets, drift nets, or seines in the waters 
of the Columbia river, and prevented the free ingress and egress to and from 
said premises from and to the navigable waters of tlie river. 

It is further alleged in the amended complaint that the plaintiff removed 
ail of the obstructions, and was proceeding to operate its seines in the 
waters in front of its premises and on the shores thereof, when the défend- 
ants, on the 4th day of July, 1908, against the plalntiff's consent placed six 
other obstructions in front of the premises in practically the same position 
as those which had been removed by the plaintiff, the last-mentioned ob- 
structions being of the identical nature of those which had been removed by 
the plaintiff ; that thèse latter obstructions were placed in such position as to 
absolutely prevent the plaintiff from operating its seines and landing the same 
on the shores of Sand Island ; that the obstructions were in the navigable 
waters of the Columbia river, and were so placed as to prevent free ingress 
to and egress from the premises of the plaintiff; that the plaintiff had ex- 
pended for the purchase of seines and appliances necessary to conduct sein- 
ing opérations on its fishing sites about $15,000, and had employed a large 
number of men, and engaged a large number of horses, necessitating an ex- 
penditure of $200 per day ; that lu addition the plaintiff was required to 
pay as rental for the Sshing sites the sum of $5,175 per annum ; that the 
salmon in the Columbia river are of great value, and ascend the river only 
at certain intervais during each year ; that at the time of the flling of the 
bill they were iu the waters of the Columl>ia river in great numbers. 

It is further alleged that the obstructions were placed in the waters of the 
Columbia river without any authority from the officers of the goverument 
of the United States, and in violation of the laws of the United States and 
of the State of Washington; that the obstructions were uot for the purpose 
of trade or commerce, or for any particular use, but were placed in the waters 
of the river for the purpose of harassing and annoying tlie plaintiff and 
preventlng it from operating its seiises ; that they were not placed in the 
river in good faith, and each was au obstruction to the navigation of the 
river. 

It was alleged that the trespass of the défendants was continuons, and that 
the défendants would, unless restrained by the court, continue daily to place 
obstructions to the opération of plaintilï's seines in the waters of the river 
in front of the plalntiff's premises, aud prevent plalntift from having Ingress 
to and egress from its premises. It was further alleged that, if the défend- 
ants were permitted to maintain the obstructions, plaintiff would not be 
able to use its fishing grouuds or employ its seines, and would by reason 
thereof be irreparably damaged. 

The plaintiff' prayed for a prelimiuary injunction, enjoining and restraining 
the défendants, and each of them, and their agents and employés, from plae- 
iug in any of the waters of the Columbia river, in front of or adjacent to 
sites Nos. 2 and 3 on Sand Island, or from maintainmg in front of those 
premises in the waters of the river, any obstruction whatever, aud particu- 
larly the obstructions maiutained at the time of the tiling of the bill, and 
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from any Interférence wlth the free and uninterrupted ingress to and egresa 
f rom such premises ; that ail obstructions placed in such waters in front 
of the premises of the plaintiiï be abated and the défendants be required to 
remove the sanie ; that upon their failure to remove the same the plaintiff 
be entitled to do so at the cost of the défendants. 

On July 7, 1908, a temporary injunction and restraining order was issued 
by the court below, pursuant to the prayer of tlie bill, enjoining and restrain- 
ing the défendants, and each of them, and their servants and employés, from 
in any manner interferlng with the free ingress to and egress from the flsh- 
Ing sites of the plaintiff on Sand Island, and from placing or maiutaining 
any obstruction, anchor, killock, timber, log, or appliance whatever that 
vvould interfère wlth the use of a seine floating upon the navigable waters of 
the Columbia river in front of or adjacent to sites Nos. 2 and 3 on Sand 
Island, in the county of Pacific, in the state of Washington. 

Answers and cross-bllls were filed by the défendants on August 28, 1908. 
The answers put in issue the materlal allégations of the bill. It was ad- 
mitted, however, that Sand Island, together with the fishing sites appurtenant 
thereto, were in Pacific county, state of Washington, and withln the jurlsdic- 
tion of the court below. It appeared from the answers that on the 2d day of 
July, 1908, the défendants were engaged in the opération of set nets in the 
waters of the Columbia river on the south side of Sand Island, the set nets 
being operated for the purpose of catching salmon under licenses issued by 
the fish commissioner of the state of Washington; that each of the set nets 
was situated in front of Sand Island beyond the Une of ordinary low water, 
and between the point of extrême low tide and the adjacent channel of the 
Columbia river ; that each set net was located by a stone anchor weighing 
about 300 pounds, to which was attached a cable about 5 feet long, whieh 
was clamped to a wire rope about 25 feet long, to which was attached a 
cedar buoy about 4 feet long and 8 Inches square. The défendants denled 
that the set nets constituted any obstruction to the navigable waters of the 
river, and denied that they were so placed as to prevent free ingress to and 
egress from Sand Island, or any part thereof. The défendants also denled 
that the fishing nets were placed or used in the waters of the Columbia river 
for the purpose of annoying the plaintiff, or that the same were placed there 
for the purpose of preventing the plaintiff from operating its seines. 

In the cross-bills the défendants alleged that nelther of the set nets was 
located upon any part of either site No. 2 or site No. 3 ; that by reason of 
the fact that they had been enjoined by the court and prevented from fish- 
ing for salmon they had been damaged to the estent of many thousands of 
dollars, the exact amount of which it was impossible to state ; that the 
plaintiff had threatened to, and would, unless resti'ained by the court, pre- 
vent the défendants from fishing for salmon, or operating their nets for that 
purpose, and would exercise an exclusive right of fishing at the place where 
the défendants' set nets were situated at the time of the flling of the bill. 
The défendants accordingly asked for an injunction, enjoining and restrain- 
ing the plaintiff from fishing on the locations of the défendants' set nets in 
the Columbia river, and from interferlng with the défendants in the main- 
tenance and opération of the same. The défendants also asked for a judg- 
ment for the damages sustained by them by reason of the issuance of the 
temporary restraining order. 

The plaintifC demurred to the cross-complaints. The demurrer was over- 
ruled. The plaintiff then answered the cross-complaints, denying the ma- 
terlal allégations thereof, and alleging that the acts of the défendants in 
placing set nets in front of its fishing sites on Sand Island were the con- 
tinulng trespasses complained of in the bill. The plaintiff further alleged 
that it had an exclusive right to drag seines over and across the premises 
then occupied by the obstructions placed by the défendants in front of sites 
Nos. 2 and 3, which the défendants called "set nets" ; that the obstructions 
which the défendants called "set nets" were obstructions to the navigation 
of the waters of the Columbia river, and absolutely prevented seining opéra- 
tions on sites Nos. 2 and 3. 

On June 4, 1909, the plaintiff filed in the court below a pétition, from the 
allégations of which it appeared that at the time of the institution of this 
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suit, and long prior thereto, the officiais of the state of Washington had 
L'ontended that Sand Island was wholly wlthln the territorial llmits and 
jurisdiction of the state of Weshington, and had denled that the state of 
Oregon, or Its offlcers, had or could exercise jurisdiction thereover; that the 
officiais of the state of Washington had contended that the south boundary 
Une of the state of Washington was the middle of the channel of the Columbia 
river, located immediately south of Sand Island; that the elaims of ex- 
clusive jurisdiction over Sand Island had been asserted and acted upon and 
sustained by the offlcers and courts of the state of Washington for many 
years prior to the institution of this suit ; that pursuant to such elaims the 
eitizens of the state of Washington and the officiais thereof had at ail times 
taken possession of and exercised exclusive dominion over ail the flsheries 
and fishing rights pertaining to Sand Island, and over ail of the waters 
north of the south channel of the Columbia river; that by reason of such 
acts and elaims the plaintifE had been led to believe that Sand Island vcas 
within the territorial boundaries and Jurisdiction of the state of Washington, 
and by reason thereof had instituted this suit in the court below, expecting 
and intending to prosecute it to final détermination ; that since the institu- 
tion of this suit the Suprême Court of the United States, by a décision ren- 
dered on the 16th day of November, 1908, in a cause veherein the state of 
Washington veas claimant and the state of Oregon défendant, had held and 
judicially determined that the boundary Une between the state of Washington 
and the state of Oregon then was, and at ail times had been, the north ship 
channel of the Columbia river, located north of Sand Island ; and that Sand 
Island then was, and at ail times had been, within the territorial limits and 
jurisdiction of the state of Oregon. The plaintiff therefore prayed that the 
suit be dismissed, without préjudice, for the reason that the court below had 
no jurisdiction over the subject-matter thereof. 

The pétition to dismiss was denied. Thereupon the plaintiff obtalned leave 
for and flled a supplemental bill in the court below, setting forth the flling of 
the original bill, the flling of the answers thereto by the défendants, wherein 
it was admitted that Sand Island and the premises in controversy were sit- 
uated in Pacific county, Wash., and further setting forth the varions proceed- 
ings in this suit as hereinabove set forth. The plaintiff prayed that, If the 
court should be of opinion that it had jurisdiction of the premises and of 
this suit, the plaintiff hâve the judgment and deeree prayed for in the orig- 
inal bill, but, should the court be of opinion that it had no jurisdiction of the 
suit, that it be dismissed without préjudice. 

The défendants answered the supplemental bill, denylng that Sand Island 
and the fishing sites in controversy were not wholly within the state of Wash- 
ington, and denylng that the same at that time were within the state of Ore- 
gon. The défendants admitted that a suit had been brought In the United 
States Suprême Court by the state of Washington agalnst the state of Oregon 
for the purpose of determinlng the boundary Une between those states, and 
that a décision In that suit had been rendered as set forth In the supple- 
mental bill; but they denied that by that décision it had been established 
that the boundary Une between the states was to the north of Sand Island. 

The varions issues raised by the pleadings, Including the issue of juris- 
diction, were heard by the court below. Thereafter an interlocutory deeree 
was entered, adjudging that the plaintiff take nothing by the suit and that 
the temporary Injunction and restraining order theretofore issued agalnst 
the défendants be dissolved and vacated; that the plaintiff be enjoined and 
restrained from interfering with the quiet and peaceable enjoyment by the 
défendants of the right to construct, maintain, and operate the set nets and 
appliances maintained by them in the waters of the Columbia river below 
the ordinary low tide thereof. The matter was referred to a spécial master 
to ascertain and assess the damages suffered by the défendants by reason 
of the granting of the restraining order. Upon the report rendered by the 
master a final deeree was entered in favor of the défendants for the sum 
of $22,083. From the final deeree the plaintiff" had prosecuted an appeal to 
this court. 

219 F.— 24 
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G. C. Fulton, of Astoria, Or., for appellant. 

Dorr & Hadley, of Seattle, Wash., and Welsh & Welsh, of South 
Bend, Wash., for appellees. 
Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). There 
are three questions relating to the jurisdiction of the lower court in- 
volved in this case : 

First. Is Sand Island, with its south shore or tide lands on that 
shore, within the territorial limits and jurisdiction of the state of Wash- 
ington ? 

If this question is answered in the négative, the next question is : 

Second. Is the land under the waters of the Columbia river passing 
to the south of Sand Island within the concurrent jurisdiction of the 
courts of the state of Washington with respect to this controversy? 

If this question is answered in the négative, the final question is: 

Third. Had the lower court équitable jurisdiction by reason of hav- 
ing acquired jurisdiction of the person of the défendants? 

If any one of thèse questions is answered in the affirmative, the juris- 
diction of the lower court must be sustained. If they are ail answered 
in the négative, the jurisdiction of the court fails. 

[1] 1. The boundary between the states of Oregon and Washing- 
ton was established by Congress in the act providing for the admission 
of Oregon into the Union, approved February 14, 1859 (11 Stat. 383, 
c. 33), and by the act providing for the admission of Washington, ap- 
proved February 22, 1889 (25 Stat. 676, c. 180). By order of the Prési- 
dent of the United States, dated August 29, 1863, Sand Island, at the 
entrance of the Columbia river, was reserved from sale, and has ever 
since been retained by the United States as a military réservation. By 
the act of the Législature of Oregon passed October 21, 1864, that 
state granted to the United States ail the right and interest of the state 
of Oregon in and to the land in front of Ft. Stevens and Point Adams, 
situate in the state of Oregon, and subject to overflow between high 
and low tide, and aiso to Sand Island situate at the mouth of the Co- 
lumbia river in that state. Thèse statutes were the subject of construc- 
tion by the Suprême Court of the United States with respect to the 
boundary line between Oregon and Washington in the case of Wash- 
ington V. Oregon, 211 U. S. 127, 29 Sup. Ct. 47, 53 L. Ed. 118. It was 
there held that the line followed the middle of the north channel pass- 
ing to the north of Sand Island, placing that island within the terri- 
torial jurisdiction of the state of Oregon. 

The défendants in their answer to the supplemental bill admitted 
that a suit had been brought in the United States Suprême Court by 
the state of Washington against the state of Oregon for the purpose of 
determining the boundary line between those states, and that a décision 
in that suit had been rendered as set forth in the supplemental bill ; but 
they denied that by that décision it had been established that the bound- 
ary line between the states was to the north of Sand Island. That con- 
tention is renewed in the brief filed by the défendants on this appeal. 
In support of it, it is urged that the Suprême Court fixed the bound- 
ary as "the center of the north channel, changed only as it may be from 
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time to time through processes of accretion." The défendants assert 
that the boundary thus fixed was an indefinite roving line, controUed 
by the fluctuations of the shif ting sands of the river ; that the testimony 
in this case showed that the so-called north channel no longer existed to 
the northward of Sand Island, but had entirely shifted its waters and 
course to the southward of Sand Island, the territory to the northward 
of Sand Island having shoaled up by accretion to such an extent that at 
ordinary low tide a man could walk from Sand Island to the Washing- 
ton shore. In the décision on the pétition for rehearing rerKlered in the 
boundary suit on March 8, 1909 (Washington v. Oregon, 214 U. S. 
215, 29 Sup. Ct. 632, 53 L. Ed. 969), the Suprême Court considered 
this very question. It was there said : 

"Whatever changes hâve come in the north channel, and altUough the 
volume of water and the depth of that channel hâve been constantiy diuilnish- 
ing, yet, as ail resulted from processes of accretion, or, perhaps, also of late 
years from the jetties constructed by Congress at the mouth of the river, the 
boundary is still that channel, the précise line of séparation being the varying 
center of that channel." 

This is a complète answer to the claim of the défendants that the 
boundary as fixed by the Suprême Court in its first décision in the 
boundary suit is not the présent boundary between the two states. It 
follows that since the admission of Oregon into the Union, in 1859, 
Sand Island has been part of the territory of that state. 

[2] 2. The next question to be determined is whether the courts of 
the state of Washington hâve been vested with concurrent jurisdiction 
over this controversy. 

By section 1 of the act of Congress of March 2, 1853 (chapter 90, 10 
Stat. 172), ail that part of the territory of Oregon lying north of the 
"main channel of the Columbia river" was organized into the territory 
of Washington, and by section 21 of the same act it is provided that : 

"The territory of Oregon and the territory of Washington shall hâve con- 
current jurisdiction over ail offenses committed on the Columbia river, where 
said river forins a common boundary between sald territories." 

Section 1 of the act of Congress admitting Oregon into the Union 
(Act Feb. 14, 1859, c. 33, 11 Stat 383), after describing in détail the 
boundaries of the state, provided : 

"Including jurisdiction in civil and crimlnal cases upon the Columbia river 
and Snake river, concurrently with states and territories of which those 
rivers form a boundary in common with said state." 

In section 2 it is said : 

"The • • * state of Oregon shall hâve concurrent Jurisdiction on the 
Columbia and ail other rivers and waters bordering on the said state of Ore- 
gon, so far as the same shall form a common boundary to said state, and any 
other state or stateS now or hereafter to be formed or bounded by the same.'' 

The act of Congress admitting Washington into the Union, and the 
Constitution of that state, are silent on the subject of concurrent juris- 
diction. There is therefore a question whether the state of Washing- 
ton has, by appropriate concurrent action, acquired concurrent jurisdic- 
tion of the waters of the Columbia river; but we pass that question to 
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consider whether in any view the courts of Washington hâve jurisdic- 
tion over the locality in controversy. 

In Nielsen v. Oregon, 212 U. S. 315, 29 Sup. Ct. 383, 53 L. Ed. 528, 
one Chris Nielsen was a résident and inhabitant of the state of Wash- 
ington, and a citizen of the United States. He had a license from the 
fish commissioner of Washington to operate a purse net on the Colum- 
bia river, and was found on the waters of the Washington side of that 
river fishing with a purse net. He was arrested for violating a law of 
the State of Oregon prohibiting the taking of fish in that manner. By 
the law of the state of Washington in force at that time fishing with 
a purse net was lawful by those having a license so to do from the fish 
commissioner of that state. Nielsen was tried and convicted in the 
courts of Oregon for violation of the law of that state. The single 
question was whether the law of Oregon prohibiting the taking of fish 
with a purse net extcnded over the entire waters of the Columbia river, 
or whether it was confined to the Oregon side. The Suprême Court 
of the state held that, where adjoining states had concurrent jurisdiction 
on the waters forming their boundary, the laws of each state regulating 
the common right to take fish from such waters were valid and binding 
when not in conflict, and if there was a conflict the law of that state 
which was the most restrictive in its character must prevail, and to that 
extent the state which first assumed jurisdiction maintained it to the 
exclusion of the other. The court accordingly held that the law of 
Oregon extended over the waters of the Columbia river, and the convic- 
tion of Nielsen in the Oregon court was sustained. State v. Nielsen, 
51 Or. 588, 95 Pac. 720, 131 Am. St. Rep. 765, 16 Ann. Cas. 1113. The 
case was taken to the Suprême Court of the United States, where the 
judgment of the Suprême Court of the state of Oregon was reversed; 
the Suprême Court of the United States holding that for an act donc 
in the territorial limits of the state of Washington, under authority 
of a license from that state, a person could not be prosecuted and 
punished in the state of Oregon. Nielsen v. Oregon, 212 U. S. 315, 321, 
29 Sup. Ct. 383, 53 L. Ed. 528. 

In the présent case the action is in the nature of a bill to restrain a 
trespass and abate a nuisance. When the action was commenced in 
1908 in the United States court in Washington, it was helieved by the 
appellant that the locality of tiic alleged trespass and nuisance on the 
south side of Sand Island was within the territorial limits of the state 
of Washington, and the action was accordingly brought in that jurisdic- 
tion. In the appellees' answer to the appellant's bill of complaint it was 
admitted that Sand Island, in the Columbia river, was in the state of 
Washington. Upon the final décision of the Suprême Court of the 
United States on May 24, 1909, holding that Sand Island was within 
the territorial jurisdiction of the state of Oregon, the appellant moved 
to dismiss its bill for want of jurisdiction, on the ground that the suit 
was a local one and concerned real estate and property situate in the 
state of Oregon. The court denied the motion to dismiss the bill, and, 
referring to the décision of the Suprême Court of the United States in 
the case of Nielsen v. Oregon, supra, held that, althovigh the Constitu- 
tion of the state of Washington defining the state's boundaries made 
no mention of concurrent jurisdiction on the Columbia river, the statq 
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had not lost its jurisdiction by reason of its failure to assert it by posi- 
tive enactment. The court, however, placed its décision upon the act 
of Congress, approved March 2, 1905, dividing the state of Washing- 
ton into two judicial districts. The act provided that certain counties 
lying east of the Cascade Mountains, with the waters thereof , should 
be detached from the judicial district of Washington, "and the resi- 
due of said state, * * * with the waters thereof, shall hereafter 
be the Western district of Washington." 33 Stat. 824, c. 1305. 

We are of opinion that, assuming that the state of Washington has 
concurrent jurisdiction on the Columbia river, vs^ith respect to matters 
occurring on the river, it does not follow that the state has jurisdiction 
over a locality under the river within the territorial jurisdiction of the 
state of Oregon, and we do not understand that Nielsen v. Oregon so 
holds. The court in that case was deaUng with the question of juris- 
diction on the waters of the Columbia river, and with respect to a purse 
net or seine operated upon the surface of the water, and in that case 
the Suprême Court held that Oregon did not hâve concurrent jurisdic- 
tion to impose its laws upon the Washington side of the river. In the 
présent case we are dealing with a complaint relating to the opération 
of set nets placed upon the ground under the water in a fixed locality 
definitely known to be within the territorial limits of the state of Ore- 
gon. To hold that Sand Island and its shore, within the exclusive terri- 
torial jurisdiction of the state of Oregon, are also within the concur- 
rent jurisdiction of the state of Washington, because the waters of the 
Columbia river separate and pass on both sides of the island, would be 
to extend concurrent jurisdiction to land for which we find no au- 
thority in any of the adjudged cases. We are of opinion that the courts 
of Washington acquired no concurrent jurisdiction over the locality in 
question under any construction of the statutes relating to concurrent 
jurisdiction on the Columbia river. 

[3J 3. The final question is: Did the court hâve équitable jurisdic- 
tion of the case by reason of having acquired jurisdiction of the person 
of the défendants? 

To détermine this question it is necessary to clearly understand the 
subject-matter of the controversy. Sand Island, with its shore between 
high and low water mark, is the property of the United States — the 
island by réservation of the Président of the United States, August 29, 
1863, and the shore by grant of the state of Oregon, October 21, 1864, 
to the United States, of ail the tide lands to Sand Island. Both land 
and shore of this island are within the territorial jurisdiction of the 
state of Oregon. Bv act of Congress approved July 28, 1892 (27 Stat. 
321,_c. 316 [Comp. St. 1913, § 6944]), the Secretary of War was au- 
thorized in bis discrétion to lease, for a period of not exceeding five 
years, such property of the United States under his control as might 
not at the time be required for public use. Under this authority, the 
Secretary of War had the United States engineers make a survey of 
the island, including the shore, and divide the southwest and south 
side of the island into fishing sites to be leased for seining opérations, 
The southwest and south side of the island was accordingly divided 
into five seining sites, and offered for lease to the highest bidder. Sites 
2 and 3, with which alone we are concerned in this case, had a front- 
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âge on the south channel of the Columbia river of 3,500 feet each, 
The first contract of lease was for three years, from 1905 to 1908, 
when the appellee, McGowan, was interested as a sublessee in the opér- 
ation of the frontage included in site No. 2, and he carried on fishing 
opérations f roin the shore of that site without molestation or hindrance. 
For the term of three years from 1908 to 1911 the appellant and the 
appellees were rival bidders for sites 2 and 3. The appellant, being the 
highest bidder, was awarded the lease for this period at a rental of $5,- 
175 per annum, payable in advance on the Ist day of May of each year. 
The appellees did not, however, abandon the locality, but procured 
from the fish commissioner of the state of Washington set net licenses, 
and with this anthority they proceeded to occupy the waters and ground 
below high water in front of the appellant's sites with set nets, practi- 
cally destroying the value of thèse shore sites to the appellant for fish- 
ing purposes. But manifestly the fish commissioner of the state of 
Washington had no authority to issue set net licenses to be used at a 
fixed and definite locality within the territorial jurisdiction of the state 
of Oregon. It is true the appellant had also procured from the fish 
commissioner of the state of Washington licenses to fish with drag 
nets in the waters of the Columbia river. Now, while it may be con- 
ceded that thèse hcenses gave to the appellant no greater right to a lo- 
cality than did the set net licenses of the appellees, the fact remains that 
the appellant had the right in common with the public to engage in the 
business of drawing seines in the waters of the Columbia river in front 
of sites 2 and 3, and the exclusive right of drawing and landing the 
same upon the shore of the island within those sites ; and it is this ex- 
chisive right of drawing and landing on shore that we are considering, 
and not the gênerai right of fishing in the Columbia river, for which 
the appellant claims no exclusive right. It was when the appellant was 
proceeding to operate drag nets from the shore within its sites that it 
met the obstacle and obstruction of set nets placed in front of its sites 
by the appellees. It was then impossible for the appellant to operate 
its drag nets from the shore, or draw or land the same on the shore, 
with the appellees' set nets in front cutting ofï access to the river. 
Thereupon the appellant, believing Sand Island to be within the terri- 
torial jurisdiction of the state of Washington, brought this suit against 
the appellees in the United States Circuit Court for that jurisdiction 
to restrain the trespass that was being committed by the appellees upon 
the appellant's right of access to and egress from its premises, and to 
abate the nuisances that were being erected in front of its premises. 
When the Suprême Court of the United States in its final décision of 
May 24, 1909, in Washington v. Oregon, 214 U. S. 205, 29 Sup. Ct. 
631, 53 L. Ed. 969, held that Sand Island was within the jurisdiction 
of Oregon, the appellant moved the court to dismiss the action, on the 
ground that it was a local action and the court was without jurisdiction 
to hear the case. The motion was resisted by the appellees, and was 
denied by the court, on the ground that the court had jurisdiction of 
the locality involved in this case, under the statutes giving it jurisdiction 
over the waters in the Northern district of Washington. 

In Gilbert v. Moline Water Power & Mfg. Co., 19 lowa, 320, this 
précise question was before the Suprême Court of the state of lowa. 
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That was a suit brought in tlie courts of lowa to abate a dam alleged to 
be a nuisance, on the Illinois side of the Mississippi river. It appeared 
that the plaintiff was a citizen of the state of lowa. It also appeared 
that the property alleged to hâve been injured by the maintenance of 
the nuisance was within the jurisdiction of the lowa court. The plain- 
tiff based his claim to jurisdiction upon the language of the acts ad- 
mitting Illinois and lowa into the Union, and the provisions of thç 
Constitution and statutes of each state defining their respective bound- 
aries. The act admitring Illinois gave to that state concurrent juris- 
diction on the Mississippi river with any state or states to be formed 
west thereof, so far as the same should form a common boundary. 
The act admitting lowa contained the same provision as to concurrence 
of jurisdiction. By the Constitution of lowa the eastern boundary of 
the state was the middle of the main channel of the Mississippi river 
In ruling agaiust jurisdiction the Suprême Court of lowa said: 

"Now, while it Is, of course, net cl.almed that the laws of this stat'^ wouW 
hâve any inhérent authority beyond the jurisdiction of the state, or that our 
laws can bind or afïect property out of or beyond our territorial Umits, U 
Is insisted that this property, or that this alleged nuisance, is so situated that 
either .state may direct the mnnner of its use, and order Its abatement or 
removal, if found to be of the character charged. That the courts of Illinois 
inight do this, there is, of course, no doubt. But the claim is that oar courts 
hâve the same concurrent right, on the complaint of one of our citlzeiis, whose 
property, situated wltliin our jurisdiction, is injured by the alleged unlawful 
obstruction. We do not believe, however, that the acts and constitistional 
provisions referred to include cases llKe that now before us. There Is an 
immense commerce on this great common highway. Water crafts, rafts, and 
beats of almost every kind and description, are each day floating upon its 
waters. Thousands of persons are engaged in this commerce. Contracts 
are made, and obligations assumed, for which thèse boats and crafts may, 
under certain proceedings, be made llable. Injuries are infllcted upon per- 
sons and property, by persons while on the river, for which they should be 
held answerable, criminally as well as civilly. If jurisdiction In ail such cases 
were made to dépend on the inquiry whether the boat or vessel was on one 
side or the other of the main channel, whether the Injury was Infllcted or 
crime eommitted east or west or north or south of such Une, It can be 
readily seen that it would be frequently almost impossible to détermine such 
jurisdiction, and that a mistake in this respect would prove fatal to the action 
or proceedlng ; and hence the reason of maklng the jurisdiction concurrent 
in ail such cases. Such property and persons are, as a rule, transitory, mov- 
ing — hère to-day, and gone to-morrow. Hère is a common highway open to 
the cltizens of ail states and ail nations. It is declared common territory, and, 
as to matters arising thereon, or persons found thereon, the sovereignties on 
either side hâve common or concurrent jurisdiction. Not so, however, as to 
an obstruction, where the property therein, and the use thereof, is wholly on 
one side of the channel. It Is as though an unhealthy, dangerous, or illégal 
manufactory should be erected and continued on the Illinois shore, to the 
injury and annoyance of cltizens on the lowa side ; and though such érec- 
tion should extend below low-water mark, there would be no jurisdiction to 
déclare its abatement in our courts. Such injuries are not on the river, 
within the purview of the acts referred to and relied upon by counsel. And 
this conclusion is the more warrantable, when we conslder that in this case 
the main dam extends from the shore to the island (Rock Island), that this 
island, containlng hundreds of acres of land, is Indlsputably a part of the 
territory of our feister state, and that, to reach this obstruction or nuisance, 
our courts ar.d the oSicers thereof must go beyond this island, and decree 
and procure the removal of a work attached to the main shore, and placed 
there, too, we are bound to suppose, with the consent of the state to which 
the corporation owes Its life." 
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The leading case in support of the ruie that jurisdiction on the navi- 
gable rivers does net extend from one state into another for the abate- 
ment or removal of nuisances is Mississippi & M. Railroad Co. v. 
Ware, 2_Black (67 U. S.) 485, 17 L. Ed. 311. That was a suit brought 
in the District Court for the District of lowa, for the abatement of the 
Rock Island bridge over the Mississippi river from Rock Island, in the 
State of Illinois, to Davenport, in the state of lowa. It was alleged that 
the bridge was a public nuisance. After laying down the rule that a 
public nuisance may be abated on a bill in equity brought by a private 
party who lias suffered spécial damage, the Suprême Court of the 
United States said : 

"ïhe bridge is 1,570 feet long, and the number of piers is six. Tbree of 
them are on tbe lowa side of the river. The draw pler is the fourth. It 
is 386 feet long at its bottom, and 45 feet wide, The draw space on the lowa 
side is 111 feet and on the Illinois side 116 feet wide in the clear. The 
distance from center to center of the small piers is 257 feet. The long pier 
stands at an angle with the thread of the current of about 24 degrees, and 
the small piers are nearly on a Une with the thread of the current. The 
Illinois draw passage is directly over the deepest channel of the river, and 
directly over the usual track of steamboats before the bridge was built. 
The Mississippi is about 1,410 feet wide at the bridge, and the middle of 
the river is about 80 feet westwardly of tlie long pier. The Illinois draw 
passage (116 feet), and width of the long pier (45 feet), and the 80 feet be- 
tvt'een it and the eastern Une of lowa, cover a space of 240 feet of water 
way, and which embraces the main channel, where steamboats hâve at ail 
times navigated. It was at the long pier, and in the Illinois draw east of that 
pier. that the complalnant's boats snstained the injuries on which he founded 
bis right to sue the lowa corporation, and to proceed against the bridge in rem 
as a public nuisance. An indictment could only hâve been prosecuted against 
the owner for keeping up the nuisance in Illinois in the courts of that state, 
because the nuisance was a trespass and crime against the laws of Illinois, 
iind the injuries to complalnant's boats, giving him the privilège to sue and 
abate the obstruction were as local as the public right to indict. He asks 
nothing from the person of the défendant, but seeks to remove a local ob- 
ject, because he has sustained spécial damage from that object. The Dis- 
trict Court had no power over the local object Inflicting the injury ; nor any 
jurisdiction to inquire of the facts, whether damage had been sustained, or 
how much. Thèse facts are beyond the court's jurisdiction and powers of 
inquiry, and outside of the case." 

If the Suprême Court of the United States could not sustain the 
jurisdiction of the lowa court on the waters of the Mississippi river to' 
the abatement of a nuisance thereon in the state of Illinois, in a case in 
which a part of the nuisance at least was admitted to extend into the 
juris(iiction of the court, much less in this case can the jurisdiction of 
the state of Washington on the waters of the Columbia be extended into 
the state of Oregon and sustained to abate a nuisance which is entirely 
within the jurisdictional limits of the state of Oregon. 

The appellees, in further support of the claim of jurisdiction, in- 
voke the équitable maxim that equity acts in personam and not in 
rem. They contend that the jurisdiction of the court below was dé- 
pendent neither upon the location of Sand Island nor upon the con- 
current jurisdiction of the state of Washington and the state of Ore- 
gon on the waters of the Columbia river. They assert that, having 
secured jurisdiction of the parties to the controversy, the court below, 
as a court of equity, had full jurisdiction to try and dispose of ail of 
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the issues involved; that the injunction issued against the plaintiff 
opevated in personam, and, the plaintiff being within the jurisdiction of 
the court, it was bound to obey the injunction, although it required 
the doing of an act beyond the jurisdiction of the court. 

Neither the maxim, nor the argument which the défendants adduce 
from it, is applicable to this case. Pomeroy, in his work on Equity 
Jurisprudence (3d Ed., § 1318), speaking of actions in personam, 
says : 

"The Dower to act in personam, through their remédies, is still held by ail 
courts of equity. * * * of this nature must always be the remédies when 
the subject-matter, either real or Personal property, is situated beyond the 
territorial jurisdiction of the court, in another state or country. The juris- 
diction to grant sueh remédies is well settled. Where the subject-matter is 
situated within another state or country, but the parties are within the 
jurisdiction of the court, any suit may be maintained and remedy granted 
which directly affect and operate upon the person of the défendant, and not 
upon tbe subject-matter, although the subject-matter is referred to in the de- 
cree, and the défendant is ordered to do or to refrain from certain acts toward 
it, and it is thus ultimately but indirectly affected by the relief granted. As 
examples of this rule, suits for spécifie performance of contracts, for the 
enforcement of express or implied trusts, for the final accounting and 
settlement of a partnership, and the libe, may be brought in any state where 
the jurisdiction of the defendant's person is obtained, although the land or 
other subject-matter is situated in another state, or even in a foreign coun- 
try. On the other hand, where the suit is strictly local, the subject-matter 
is spécifie property, and the relief when granted Is such that it must act 
directly upon the subject-matter, and not upon the person of the défendant 
the jurisdiction must be exercised in the state where the subject-matter i.s 
situated ; * * * for example, a suit to abate a nuisance" — citing Mis- 
sissippi & Missouri By. Co. v. Ward, supra. 

In the Salton Sea Cases, 172 Fed. 792, 812, 97 C. C. A. 214, the ob- 
jection was made that the Circuit Court of the United States for the 
Southern District of California had no jurisdiction to decree an in- 
junction in effect abating a nuisance injuring property within the ju- 
risdiction of the court. It was claimed that there was a rule support- 
ing the objection that a court of equity could never compel a défend- 
ant to do anything which was not capable of being physically done 
within the territorial jurisdiction of the court. This court upheld the 
jurisdiction of the lower court, but placed the jurisdiction expressly 
upon the ground that the injured property was within the jurisdiction 
of the court — citing Northern Indiana Ry. Co. v. Michigan Central 
Ry. Ce, 15 How. (56 U. S.) 233, 14 L. Ed. 674; Mississippi & Mis- 
souri Ry. Co. V. Ward, supra; Gilbert v. Moline Water Power, etc., 
Co., supra. 

There is nothing in the facts of this case to render thèse well-set- 
tled rules of equity inapplicable, or, when applied, to render their ap- 
plication inéquitable. The plaintiff accepting the gênerai belief that 
Sand Island was within the territorial jurisdiction of the state of 
Washington, filed his suit in good faith in that district. Answers and 
cross-complaints were filed by the défendants, and answers to the 
cross-complaints were filed by the plaintiff after demurrer overruled. 
That was as far as the suit had progressed, when the Suprême Court 
decided that Sand Island was within the jurisdiction of the state of 
Oregon. No bearing had been had and no testimony taken on tht 
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merits of the controversy. After the rendition of the décision of the 
Suprême Court of the United States in the boundary suit, the plain- 
lifï, in equal good faith, petitioned the court below to dismiss the bill 
for lack of jurisdiction. At that time the restraining order, issued 
against the défendants upon the filing of the bill, had been in effect 1 1 
months. The défendants having resisted the motion to dismiss, and 
having insisted that the suit be heard and determined by the court 
below, cannot now be heard to complain that the plaintiff insists that 
the court is without équitable jurisdiction to hear and détermine the 
controversy. 

The decree of the court below is reversed, with directions to dis- 
miss the bill. The costs will be divided ; the costs prior to the appel- 
lant's motion to dismiss the bill to be paid by the appellant, and the re- 
maining costs to be paid by the appellees. 



SOUTHERN PAC. CO. v. FORE RIVER SHIPBUILDING CO, 

(Circuit Court of Appeals, First Circuit. November 11, 1914.) 

No. 1045. 

1. CoNTRACTS iÊ=3281 — Construction — Contbact fob Building Steasisiiip — 

Warrantie.s — "SucH Management Aqrejîd tjpon by the Parties to bk 
Pbopeb." 

A contract for tlie building of a steamshlp, with a warranty that It 
should, "under such management as shall be agreed upon by the parties 
to be proper," show with a given displacement on a round trip from New 
Yorlj to New Orléans an average speed of 16 knots, with a total average 
consumptlon of eoal of a stated quality not exceeding 7 tons per hour, 
required the parties to agrée in advance of a trial trip, so far as the.v 
reasonaWy could, upon proper management and conditions whereby the 
vessel could be given a fair test as to her ability to fulfiU the warranty, 
and an agreement after the trip that the trial had been a fair one was 
not essential to render it binding upon the builder. 

[Ed. Note.— For othcr cases, see Coutracts, Cent. Dig. §§ 1281-128.'!: 
Dec. Dig. (S=2S1.] 

2. Contracts <S=3281 — Construction and OrERAiioN — Contract for Build- 

ing Steamship — Waerantt. 

ïhe provision of such contract for an agreed management on the trial 
trip precluded the parties, after such agreement had been made, from 
claiming that the offlcers and men in charge of the ship were incompétent, 
or their numher inadéquate, but not from showing the manner in which 
the ship wîis actually handled, for the purpose of determining whether 
the Implied agreement that the tests should be fairly conducted had been 
complied with. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1281-12S3 ; 
Dec. Dig. ®=>281.] 

3. Damages <g=>123 — Breach of Contract — Failure to Fulfill Warranty. 

On recovery in an action for breach of a warranty of speed and coal 
consumption in a contract for the building of a steamship, which ruade it 
necessary for plaintiff to suhstitute new engines and make other altéra- 
tions incident thereto, after the ship had been put into service, the plain- 

^zdFot otber cases see same topic & KEY-NUMBBR la ail Key-Numbered Dlgests & Indexe» 
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tiff Is entitlerl to recover as éléments of damages the cost of such changes 
ari(i for the loss of the use of the vessel whlle they were being made. 
[Erl. Xote. — For other cases, see Damages, Cent- Dlg. g§ 320-325: Dec. 

Dig. ©=>123.J 

Putnam, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District of 
Massachusetts ; Frédéric Dodge, Judge. 

Action at law by the Southern Pacific Company against the Fore 
River Shipbuilding Company. From the judgment, plaintifï brings er- 
ror. Reversed. 

See, also, Fore River Shipbuilding Co. v. Southern Pac. Co., 219 
rcd. 3S7, 135 C. C. A. 129. 

Robert M. Morse and William D. Turner, both of Boston, Mass. 
iRegmald Foster, George Hoague, and Foster & Turner, ail of Boston, 
-Mass., on the brief), for plaintifï in error. 

Sherman L. Whipple and Samuel H. Pillsbury, both of Boston, 
Mass. (Guy W. Currier and Philip G. Carleton, both of Boston, Mass., 
on the brief), for défendant in error. 

Before PUTNAM and BINGPIAM, Circuit Judges, and MORTON, 
District Judge. 

BINGHAM, Circuit Judge. This action was brought by the South- 
ern Pacific Company, a Kentucky corporation, against the Fore River 
Shipbuilding Company, a Massachusetts corporation, in the District 
Court for the District of Massachusetts, to recover damages for an al- 
leged breach of a contract of guaranty as to the speed and coal con- 
sumption of a steamship which the défendant contracted to build and 
sell to the plaintifl^ for use in its transportation service between the ports 
of New York and New Orléans, and for certain sums of money alleged 
to be due for work and labor performed and expenses incurred at the 
defendant's request. The déclaration as originally drawn contained 
20 counts. Since tlien the plaintifif bas waived coiints 9, 10, 11, 12, 14, 
17, 18, 19, and 20; that part of count 3 relating to damages for delay 
in the completion of the ship prier to its original delivery, and for time 
required to substitute new boilers ; and that part of count 2 relating to 
expenses to be incurred for new boilers. No question is raised as to 
counts 5, 7 and 8, upon which verdicts were directed for the plaintifï. 

The first count reads as follows: 

"And the plaintiff says that on or about the 14th day of July, 1905, the 
défendant entered into a contract in wrlting with the plaintiff, of which a 
copy is hereto attached, marked 'A,' whereby the défendant, in considération 
of the sum of $1,000,000, to be paid by the plaintiff in installments, as therein 
provided, agreed to build for the plaintiff, in accordance wlth certain plans 
and spécifications, a steamship, to be fitted with twin screw Curtis marine 
turbine engines and water tube boilers, and to dellver the sald steamship, 
complète and ready for use, at one of the plaintiffi's piers tn the port of New 
York, within 20 months from the said 14th day of July, 1905, the date of the 
exécution of sald contract, or as much sooner as possible. 

"And in and by the fourth clause of said contract the défendant agreed 
and guaranteed that the said steamship, when constructed in accordance 
with said plans and spécifications, should show an average speed of le Unots 

Ê^For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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per hour. In ordinary weather, under such management as shouM be agrcpd 
iipon b}' the parties to be proper, on a displacement not exceeding 10,000 tons 
vu sailing, on a round trip between New York and New Orléans, between the 
points of sea departure at each port, and further agreed and guaranteed that 
the total coal consumption for the englnes, incliiding auxiliarles, in making 
the above-named speed, under the sald conditions, shonid not exceed an 
average of seven tons of coal per hour, of a quality equal to the Clearfield, 
Berwind-White, or Cumberland, containing not less than 14,000 Britlsh 
thermal units per pound ; and it was provided, further, that the défend- 
ant should hâve the rlght to hâve an englneer of its own sélection présent in 
the englne room of the steamer on any such round trip, who should hâve op- 
portunity to observe and inspect the coal used. 

"And in pursuance of said agreement the défendant constructed a certain 
steamship, which was named 'Créole' ; and the plaintlfC paid to the défend- 
ant, pursuant to the provisions of said contract, in Installments as therein 
provided, the sum of $900,000, the last installment of $100,000 not belng pay- 
able until after the plaintiff should accept said shlp, which the plaintiff never 
did because the said ship failed to conform to the requirements of said con- 
tract as regards speed and coal consumption ; and the défendant, from tlme 
to time, after delivering said ship to the plaintiff, made varions changes in her 
propellers and other machinery, in attemptlng to make her conform to the 
said requirements as to speed and coal consumption, but without success. 

"In order thoroughly to test the sald ship as origlnally completed, and 
also as altered from time to time by the défendant, the plaintiff allowed the 
said ship to make 14 round trlps between New York and New Orléans under 
the conditions named in said contract ; but the said steamship always failed 
to make more than an average of about 1S% knots an hour, while, on the 
other hand, her coal consumption always greatly exceeded the contract re- 
quirements, so that the plaintiff was put to great loss and damage, and will 
be put to still further loss and expense, in order to make said steamship 
servieeable and profitable for the business for which she was intended. 

"And the plaintiff says that, by reason of the breach of said agreement and 
guaranty on the part of the défendant, the plaintiff bas sustained damages 
to the amount of $600,000, and the défendant owes the plaintiff said amount." 

The second count is like the first, with the exception that the conclud- 
ing paragraph reads as follows: 

•'And the plaintiff says that by reason of the breach of said agreement 
and guaranty on the part of the défendant it became uecessary for tlie plain- 
tiff to employ other shipbuilders to remove the said englnes and to sub- 
stitute others, at the reasonable expense of $263,005 ; * * * and the de- 
fendant owes the plaintiff said amount, with interest thereon." 

The third count is to recover damages alleged to hâve been incurred 
through loss of the use of the ship for 136 days, from August 9, 1907, 
to December 23, 1907, while she was undergoing repairs after the first 
trip to New Orléans; for 121 days, from July 4, 1908, to November 
4, 1908, while she was laid up and undergoing repairs after the tenth 
trip; for 182 days, from January 26, 1909, to July 28, 1909, while she 
was laid up after the f ourteenth trip ; and for 285 days thereaf ter, dur- 
ing which time the turbines were removed and reciprocating' engines 
were insalled at Cramp's; and it is alleged that the value of the ship 
for charter in the market was $400 per day. 

The fonrth count is to recover the sums paid for insurance while the 
ship was laid up and repairs were being made during the periods above 
stated. 

The sixth and thirteenth counts are to recover the value of stores and 
equipment on the ship, alleged to hâve been used, lost, or destroyed 
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by the défendant while the ship was in its possession after the first and 
tènth trips to New Orléans. 

The sixteenth count is to recover the expenses alleged to hâve been 
incurred in returning the ship to the defendant's yard at Qu'ncy after 
the first trip, in protecting the plaintifï's property on board uie ship 
while she was in the defendant's possession, and for traveling expenses 
of officers and men from New York to Quincy to take the ship back to 
New York after the repairs were made. 

The case was originally sent to an auditor, who heard the parties 
and filed his report. Later it was set for trial before a jury. At the 
trial the plaintifï introduced the auditor's report, and rested, and at 
the close of ail the évidence, the court having made certain rulings as 
to the meaning of the guaranty clause in the contract, and having 
declined to give certain instructions requested by the plaintifï relat- 
ing to the same subject, the plaintifï excepting, and, in view of the rul- 
ings, not desiring to hâve the issue whether or not there had been a 
breach of the guaranty submitted to the jury, the jury were directed 
to return a verdict for the plaintifï for the amount found due by the 
auditor under the fifth, seventh, and eighth counts of the déclaration, 
with interest from the date of the writ, to wit, for the sum of $2,948.- 
41, the same being for certain towage charges, the cost of shifting the 
propeller and the expense of the Diamond Shoals trip. 

[1] The fourth paragraph of the contract contains a provision 
wherein the défendant "guarantees that the steamship * * * shall, 
imder such management as shall be agreed upon by the parties to be 
proper, show, on a displacement not exceeding ten thousand (10,000) 
tons on sailing on a round trip between New York and New Orléans, 
between the points of sea departure at each port an average speed in 
ordinary weather of 16 knots per hour," and "that the total coal con- 
sumption in making the above-named speed under the above-named 
conditions shall not exceed an average of seven (7) tons of coal per 
hour, including auxiliaries, of a quality equal to the Clearfield, 
* * * containing not less than fourteen thousand (14,000) British 
thermal units per pound." The présent controversy hinges largely on 
the meaning which the parties intended to convey by the language used 
in this provision of the contract. 

The plaintifï's contention is that the words, "under such management 
as shall be agreed upon by the parties hereto to be proper," mean that 
before a trial trip under the guaranty should take place over the desig- 
nated route, the parties should agrée upon the captain and chief engi- 
neer who were to take charge of the ship during the trip, and the num- 
ber of subordinates, such as assistant engineers, firemen, water tenders, 
coal passera, and oilers, having due regard for the number ordinarily 
employed on service boats of this character and the accommodations 
provided on the ship, and that the chief engineer, as was customary, 
should sélect the subordinates ; that the practical construction put upon 
the contract by the parties, as disclosed by the évidence, shows that 
they so understood the matter and endeavored to act accordingly in 
arranging the trips. In addition to this, the plaintifï contends that 
this provision of the contract also means that the parties, by agreeing 
in advance of a trip upon the men who were to officer the ship and the 
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nurnber of subordinates, thereafter became precluded from showing 
not only that the officers and men selected were incompétent and the 
nurnber of subordinates inadéquate, but also that the officers and men 
on any such trip negligently managed the ship, so that it did not hâve 
a fair trial. In other words, that the parties, by agreeing in advance, 
decided that the officers and men were compétent, the number adéquate, 
and that the test would be one by the resuit of which the parties would 
be bound. 

The défendant, on the other hand, contends that the language of 
the contract as to this matter is ambiguous; that under the circum- 
stances it would not be reasonable to suppose the parties intended an 
agreement should be made in advance of a trip that the management 
would be proper and the trial a fair one, without knowing or having 
the means of knowing that it was in f act so ; that this provision really 
relates to and was intended to mean that the parties should agrée sub- 
séquent to a trip that the trial had been a fair one; and that, if they 
did not subsequently agrée, then the trip would be of no conséquence 
in determining the rights of the parties under the guaranty. It is this 
view of the contract that was taken by the court below in stating his 
rulings to the jury, and to which the plaintiff excepted. In his rulings 
the court, after stating the varions contentions of the parties and 
reading from the contract the clause hère in question, said : 

"The guaranty from which I am i-eading contains nothing express as to the 
tlme wlien that agreoinent shall be made. On the one hand, the Southern 
Pacific Company contends tliat the agreement means an agreement to be made 
before the trial trips are entered npon ; and, on the other hand, the Fore 
River Company contends that it does not mean an agreement before the trip, 
that it does mean an agreement after tlie trip, and that it was open to 
the défendant to the Pore River Company, after having knowledge of the 
management on a given round trip, to claim that it was not proper. * * * 
TaUing the language of the guaranty just as it stands, therefore, there are 
différent meaDlngs which may be given to the contract. The parties hâve 
not made it clear by the terms vv'hich they hâve used In contractlng just 
which of those meanings they intended. Under those circumstances, it is 
the duty of the court to settle the meaning, to détermine the meaning, for 
the purposes of this case. * * * i hâve, therefore, determined the mean- 
ing to be that contended for by the Fore River Company — the meaning of 
the guaranty on thèse two points to be that contended for by tlie Fore River 
Company, namely, that 'management' means the actual handling of the 
vessel, and that an agreement regarding it was not an agreement to be made 
before the trial trips were entered upon, but afterwards. New gentlemen, In 
View of those rulings, I hâve been informed by counsel for the Southern 
Pacific Company, they do not claim that any agreement was made after the 
trial trips that the handling of the ship upou those trips was proper, and 
that in view of the rulings of the court, which I hâve indleated to you, which 
they do not accept — to which they object and to which they except for the 
purpose of ascertaining on appeal whether they are right or not — they do 
not now ask to hâve the issue whether or not there bas been a breach of 
guaranty submitted to the jury." 

Now, it is apparent from the foregoing that the court ruled the 
word "management," as employed in the guaranty clause of the con- 
tract, mcant the actual handling of the ship on any given trip ; that the 
agreement as to management there provided for was to be entered into 
by the parties subséquent to a trial trip; that there could be no recov- 
ery under the guaranty, without proof that after one or more of the 
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trips shown in évidence the parties had agreed that the management of 
the ship on such trip or trips was proper and the trials fair ones; 
and that in view of the ruHngs, thus limiting the issue, the plaintiff 
did not care to go to the jury, pref erring to rely upon its exception. 

This beirig the situation, we are of the opinion that the ruHng of the 
court was erroneous. The meaning of the contract as to this matter 
is reasonably certain, especially when viewed in the light of the conduct 
of the parties in their endeavor to comply with its terms before the 
trips took place, and that is that the parties intended by this clause of 
the contract to provide in advance, so far as they reasonably could, 
means whereby a fair trial or test of the ship's ability to comply with 
the terms of the guaranty could be had, and that no test under the 
guaranty should take place unless the parties agreed before a trip was 
had upon the officers who should take charge of the ship, and the num- 
ber of subordinates who were to work under them. This is the limit 
to which their express agreement as to management extends. The con- 
tract does not provide, as is sometimes the case, that the agreed man- 
agement shall constitute a board of arbitrators to make tests and state 
results by which the parties shall be concluded, and contains no provi- 
sion that the tests shall be fair. It does, however, provide for trial 
tests, and such being the case the law will imply an obligation that the 
tests called for shall be fair. Arkwright Mills v. Aultman Co., 145 
Fed. 783, 76 C. C. A. 347. But it does not follow from this that the 
parties contemplated that an agreement subséquent to the trials was 
necessary in order to détermine their rights under the guaranty, or 
that they would not be bound by the resuit, if the trips were made 
under an agreed management and were fairly conducted. There was 
évidence from which it could hâve been found that the parties agreed 
in advance upon the management of the vessel as herein defined, that 
trial tests were had under such management on which the ship failed 
to make the round trip at an average speed of 16 knots an hour or 
within the specified coal consumption, and that the tests were proper. 
The plaintiff, therefore, was entitled to go to the jury upon thèse ques- 
tions, and should not hâve been required to show an agreement subsé- 
quent to the tests that they had been properly conducted. 

[2] The efïect of the provision for an agreed management is this: 
If the parties enter into the agreement, trips made by the vessel over 
the designated course under such management would be tests under 
the guaranty by which the rights of the parties could be determined. 
In such case évidence that the officers and men in charge of the ship 
were incompétent or their number inadéquate would not be admissible 
to show that the management was irnproper and the trials unfair, for, 
to this extent, the parties would be precluded by their agreement ; while 
évidence as to how the ship was actually handled on any such trip 
would be admissible for the purpose of determining whether the implied 
obligation, that the tests should be fairly conducted, had been coni- 
plied with. If the parties fail to enter into the agreement as to man- 
agement, trips made by the vessel over the course would not be tests 
under the guaranty. In that event the plaintiff could not maintain 
its action for breach of guaranty, and it would avail the défendant 
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nothing to show that the officers and men who conducted the trips 
were incompétent or their number inadéquate. 

The auditor has found and the évidence discloses that on ail of the 
14 trips that were made the ship failed to comply with the guaranty 
and to maintain an average speed o£ 16 knots per hour, to say nothing 
of the coal consumed, and that it did not equal the time fixed in the 
regular service schedules of the Southern Pacific Company on the last 
four trips, if it did on any. Thèse facts do not seem to hâve been con- 
troverted at the trial. It f urther appears that, notwithstanding the re- 
pairs and altérations made to the ship after the first trip, the perform- 
ance of the ship grew steadily worse until the end of the tenth, when 
she was laid off. A conférence was then had in New York between 
Mr. Jungen, the manager of the Southern Pacific Company and Admirai 
Bowles, président of the Fore River Company, and other représenta- 
tives of the two companies. At this conférence Jungen informed 
Bowles that the ship had becn laid off, and asked what he was going 
to do about it. Bowles replied that he was not going to do anything, 
that the failure of the ship was due to bad management, to inefficient 
and inadéquate fireroom service, and to the use of sait and muddy 
water. To this Jungen replied that he (Bowles) had selected the guar- 
anty engineer (for the last eight or nine trips), who had authority to 
sélect his own assistants and the whole fireroom crew, and if that was 
his attitude he wanted him to write a letter to the président of the 
Southern Pacific Company and state his case, that he (Jungen) would 
write a letter to the président telling him to call the guaranty of the 
Fore River Company, and that he would also recommend taking out 
the turbines and putting in reciprocating engines. Thereupon Bowles 
said they had better corne to an understanding. A discussion ensued 
as to what could be done to make the ship good. It was then arranged 
that the ship should go back to the defendant's yard at Quincy for re- 
pairs, that a forced or assisted draft should be installed in the fire- 
room, a vacuum augmenter should be added, and a more efficient screw 
installed. There was discussion as to whether the Southern Pacific 
Company would pay for the forced draft. Jungen declined to pay 
any of the expense, on the ground that it was up to the Fore River 
Company to make good under the contract. Bowles finally agreed that 
his Company would "make good," but in giving his testimony said that 
it was on the understanding that Jungen would accept the ship and 
put her on the line of the Southern Pacific Company, if she could make 
lier schedule on a décent coal consumption. On the other hand, there 
was évidence that Jungen said he would recommend the acceptance of 
the ship, if she could make the schedule on a reasonable coal consump- 
tion, and the auditor finds the latter is the true version. Except as to 
the last proposition, the évidence of ail the witnesses is in accord, and 
the only reasonable conclusion that could be drawn from the arrange- 
ment hère presented is that the Southern Pacific Company agreed to 
forego any right it then had to en force the guaranty for failure on the 
part of the ship down to that time to meet the contract requirements 
as to speed and coal consumption ; that the Fore River Company agreed 
to make the repairs and altérations, and to forego any right it had to 
insist that the previous trips were not f airly managed ; that past dif- 



SOUTHERN PAC. CO. V. FOBE BIVEB SHIPBUILDINQ CO. 888 

f erences were to be eliminated, and the rights of the parties under the 
guaranty determined by the resuit of the future trials or tests, after the 
repairs and altérations then agreed upon were made. Whether the 
guaranty, as respects future trials, was modified, so as only to require 
the ship to equal the time fixed in the service schedules of the Southern 
Pacific or not is of little conséquence, for, as above stated, the ship 
never equaled that time on any round trip after the tenth. But, how- 
ever this may be, we think that what took place at this time would not 
warrant a fînding that the guaranty was waived, and that there was no 
évidence in the case that would justify the conclusion that the plaintiiï 
lost its right to require the défendant to comply with the guaranty, 
either as originally drawn or as modified, if it could be found to hâve 
been modified. No claim of this kind was made until after this liti- 
gation was begun, and the conduct of the parties discloses they under- 
stood that the guaranty was in full force down to the interview after 
the tenth trip, and was in force in its original or modified form there- 
after, and that from the beginning to the end it was their endeavor 
to comply with the contract, and to see if the ship, equipped as it was 
with turbine engines and waler tube boilers, could fulfill the guaranty. 

The rights of the parties under the guaranty, not being dépendent 
upon the success or failure of the trips prior to the eleventh, évidence 
in relation to them on a subséquent trial of the case will be of no consé- 
quence in determining the issues, and should not be received. But as 
their rights are to be determined by the success or failure of the trials 
that took place after the tenth trip, and as the contract contemplâtes 
an implied obligation that those trials should be fairly conducted, it 
will be open to the parties to show that on the subséquent trips the 
oflficers and men engaged were careful or otherwise in the perform- 
ance of their duties, and that the trials were fair or unfair, as the case 
may be. 

It is unnecessary to consider further the plaintifï's exceptions to 
évidence. From what has already been said, it can be readily under- 
stood what was compétent and what should not hâve been received. 

The verdict ordered for the plaintifif, to the extent that it goes, is 
undoubtedly correct, and, although the judgment entered thereon 
must be reversed, no reason appears why the verdict should not be al- 
lowed to stand, so that it may be added to any further sum that may 
be found due the plaintifif. 

The ship having failed on the eleventh, twelfth, thirteenth, and four- 
teenth trips to comply with the guaranty as originally drawn or as modi- 
fied, at a subséquent trial of the case it will be incumbent upon the 
plaintiff to prove (1) that the parties agreed in advance upon the man- 
agement for one or more of the four above-named trips, and that they 
were made under such management; (2) that the failure of the ship 
to comply with the guaranty was due to its inability to fulfill the con- 
tract and not to the want of a fair trial ; and (3) the damages it sus- 
tained. 

[3] Upon the question of damages the auditor has found that the 
reasonable expense incurred by the plaintiff in substituting the recipro- 
cating engines and making the accompanying altérations and repairs 
219 F.— 25 
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was $263,500; that the time consumed in making thèse altérations and 
repairs was 288 days ; that the f air value of the use of the ship was 
$400 per day ; and that the damage sustained by the plaintifif from the 
loss of the use of the ship during this period was fairly recoverable as 
a part of the cost of making the ship comply with the guaranty This 
was also the view taken by the court at the tnal. We see no reason 
why thèse items are net proper éléments of damage for the jury to 
consider. If, as is probable, the expense of insuring the ship during this 
penod was included in the $400 per day, which the auditor finds was the 
fair value of the use of the ship, and which the plaintiff allèges was 
the value of the ship for charter in the market, then this sum should 
not be again included ; otherwise, it may be considered, as we think 
it is fairly a part of the expense of making the ship comply with the 
guaranty. 

The auditor has found against the plaintiff as to the other items of 
damage claimed in the various counts in the déclaration, and, as the 
plaintiff does not insist upon them, we do not pass upon them. 

It is understood that there is no disagreement among members of the 
court as to the construction of the contract ; that the disagreement re- 
lates to whether the questions discussed are properly before the court 
on the exceptions taken by the plaintiff in error to the rulings of the 
trial judge. 

The judgment of the District Court is reversed, the case is remanded 
to that court for further proceedings not inconsistent with this opinion, 
and the plaintiff in error recovers its costs of appeal. 

PUTNAM, Circuit Judge (dissenting). I am compelled to dissent in 
this case. It is too important a case to be disregarded in the particulars 
to which I call attention. The opinion of the court is based upon sev- 
ered portions of the record, when everywhere it is properly understood 
that the whole of a record or of any instrument should be taken togeth- 
er, under the ordinary rules of interprétation, by virtue of which va- 
rious portions of any instrument or record are to be construed in the 
light of the context. 

Quite early in the trial of the case the following colloquy between 
the court and counsel for the Southern Pacific Company occurred, 
namely : 

"Mr. Morse: But your honor has not ruled that that was not what the 
parties agreed upon as proper management, and that Is what we are con- 
tending for. We say that it was the clear intention of this contract, as ex- 
pressed in the contract, that the parties should agrée before each tiial in 
regard to the management for that trial, and that having agreed upou that 
management then the Southern Pacific is no more responsible for the careless- 
ness or the neglect of an individual. 

"Dodge, J.: I understand you say that, but I hâve beeu obliged to rule 
that I cannot take it that way ; that I must regard 'management' as meanlng 
what was done, how the ship was actually handled during the trial trip. 

"Mr. Morse: We hâve not so understood your honor. Do I understand, 
from that, that if an individual water tender or fireman failed in hls duty, 
the Southern Paciflc is responsible for it? 

"Dodge, J.: Oh, no; I bave not said that; I hâve not said that. 

"Mr. Morse; Well, I dou't quite understand your honor's ruling. We say 
that before each trial thèse parties agreed upon the management uuder 
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which the shlp sliould Ix; sailed. Take, for instance, the ten trials, where 
Mr. Bowles himself seîected the chlef engineer, and pald for the chief eii- 
gineer, and the ship was run under lils management. Now, are we responsibie 
for those if they were defects. if there were failures, on the part of men to 
perform their duty? Where îs there room for any questions? The parties 
hâve agreed on the management ; they bave agreed that Jacobs shall be 
captain ; they hâve agreed that Goudy shall be chief engineer ; and they 
hâve agreed, as the évidence will show, that the chief engineer shall sélect 
his subordinates. 

"Dodge, J.: I hâve not undertaken to rule in détail on exactly what 
'management' shall mean during the trip ; but I hâve ruled that I cannot say 
that, because you put the ship into agreed hands at the beginning of a trip, 
therefore the whole management during that trip was agreed on as proper. 

"Mr. Morse: It is pretty difficult to folio w that statement If the parties 
before the voyage say that 'we agi'ee that this ship shall be managed and 
operated in a certain way and by certain people, and that the results of that 
opération shall establish whether or not she performs the guaranty or not,' 
we say that, after they hâve agreed to that, and that is an agreement that 
that shall be a test of the ship. 

•'Dodge, J.: I imderstand that, but I cannot quite see It in that way. Well, 
I will consider this until to-morrow morning." 

Thèse extracts state clearly the issue involved as the case was made 
by the parties to it. The Southern Pacific Company claimed that, in- 
asmuch as certain persons had been seîected for the management of the 
ship during the trial trips, the sélection was conclusive, to which prop- 
osition the Fore River Company did not agrée. The court, in sub- 
stance, maintained that, inasmuch as the ship had been intrusted to the 
possession and custody of the Southern Pacific Company to make the 
trial trips, the duty of ordinary diligence which the law imposes on a 
bailee rested throughout on the Southern Pacific Company. Notwith- 
standing the particular expressions used by the court, this was its posi- 
tion throughout the subséquent case ; and this was the real issue in 
controversy. When the court finally determined that it should so rule, 
the Southern Pacific Company abandoned the contest and relied upon 
its exceptions as to the law. On that issue the court was correct, and 
that overshot ail other issues in the case. 

Before understanding the case, it must ail be examined from the de- 
parture point of the extract which we hâve made. 
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(Circuit Court of Appeals, First Circuit. November 19, 1914.) 

No. 1046. 

1. CONTRACTS <S=»205 CONSTEUCTION — CONTEAOT FOB BTTILDINO STEAMSHIP — 

Wabkantt. 

PlaintifC contracted to build a steamship for défendant, with a war- 
ranty that "under such management as shall be agreed upon by the par- 
ties to be proper" it should show, with a given displacement, on a round 
trip between New York and New Orléans, a certain average speed, with 
not to çxceed a stated average coal consumption. After being turned over 
to défendant, the vessel made a number of trial trips, but failed on any 
of them to fulflU the warranty. Held, that the stipulation for agreed 

^=3Por other cases see game toplc & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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• management dld not shift the responsibllity for the conduct of the offl- 
cers and crew in the actual handling of the ship from défendant, whose 
servants they were, and that in an action to recover a deferred install- 
ment of the price plaintlff was entitled to show that she was capable of 
complying with the warranty under proper management, and falled only 
because of négligent and improper handling, which damaged her motive 
power. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 878, 905 ; Dec. 
Dig. <S=>205.] 

2. CONTBACTS <g=205 CONSTBUCTION CONTRACT FOB BUILDING StEAMSHIP. 

A provision in the contract that the last installment of the price should 
become due and payable when the performance of the ship should hâve 
equaled, "in the opinion of " the purchaser, in a satisfactory and substan- 
tial manner the requlrements of the vrarranty as to speed and coal con- 
sumption, called for actual performance on the part of the ship and to 
the satisfaction of the purchaser; but the purchaser waived his right to 
insist on actual performance to his satisfaction, if after delivery of the 
ship to him its structure was so damaged through his négligence as to 
render It incapable of complying with the warranty ; and under such cir- 
cumstances the purchaser may be required to pay the installment, on its 
being established that the ship, when delivered, had the capacity to meet 
the stipulated requlrements as to speed and coal consumption. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 878, 905 ; Dec. 
Dig. <S=>205.] 

3. Contracts <S=>261 — Beeach — Election of Remédies. 

On a breach of a contract by one party, the other party has his élec- 
tion to rescind or proceed under the contract, and, having elected to pro- 
ceed, he is bound thereby. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1174-1180; 
Dec. Dig. (©=>261.] 

4. Contracts <S=>232 — Construction by Parties — Altérations Made, by 

BUILDER OP STEAMSHIP. 

Where the builder of a steamship under contract voluntarlly made al- 
térations after delivery in récognition of its obligation under the original 
contract, the law will not imply a contract on the part of the purchaser 
to pay for the same. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. §§ 1071-1091; 
i Dec. Dig. <©=>232.] 

Putnam, Circuit Judge, dlssenting. 

In Error to the District Court of the United States for the District 
of Massachusetts ; Frédéric Dodge, Judge. 

Action at law by the Fore River Shipbuilding Company against the 
Southern Pacific Company. Judgment for défendant, and plaintitt 
brings error. Reversed. 

See, also, Southern Pac. Co. v. Fore River Shipbuilding Co., 219 Fed. 
378, 135 C. C. A. 120. 

Sherman L. Whipple and Samuel H. Pillsbury, both of Boston, Mass. 
(Guy W. Currier and Philip G. Carleton, both of Boston, Mass., on 
the brief), for plaintifï in error. 

Robert M. Morse and William D. Turner, both of Boston, Mass. 
(Reginald Foster, George Hoague, and Foster & Turner, ail of Bos- 
ton, Mass., on the brief), for défendant in error. 

Before PUTNAM and BINGHAM, Circuit Judges, and MORTON, 
District Judge. 

©=»ror other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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BINGHAM, Circuit Judge. This action was brought by the Fore 
River Shipbuilding Company against the Southern Pacific Company, 
in the District Court for the District of Massachusetts, to recover the 
final payment of $100,000 under a contract in which the plaintifif agreed 
to construct and deliver to the défendant a steamship for use in its 
transportation service between the ports of New York and New Or- 
léans, or, in the alternative, to recover the diflference between the actual 
cost of the ship and the sums paid therefor by the défendant, and to 
recover the expense of certain repairs and altérations made in the ship 
by the plaintifï after it was delivered to the défendant. 

The déclaration contains four counts. The first count is to recover 
the final payment of $100,000, called for by the contract; the second 
is to recover $546,929.52, the différence between the alleged actual 
cost of the ship and the sum of $900,000, which the défendant has paid 
the plaintifï; and the third and fourth counts are to recover $120,572.- 
90 for expenses incurred in repairing and altering the ship on two oc- 
casions — the iîrst occasion being after the first trial trip to New Or- 
léans, when the expenditure amounted to $69,579.98, and the other after 
the tenth trip to New Orléans, when the expenditure was $50,992.92. 

The case was originally heard by an auditor, who reported his find- 
ings. Dater it was set for trial before a jury. At the trial the audi- 
tor's report and other évidence were introduced, and at the close of ail 
the évidence the court directed a verdict for the défendant, subject to 
the plaintiff's exception. The case is now hère on the plaintiff's bill of 
exceptions, and the errors assigned are to the order of the court direct- 
ing a verdict for the défendant and to the exclusion of certain évidence. 

In the contract it was provided that the défendant should pay for 
the steamship $1,000,000 in 10 payments of $100,000 each, The first 
payment was to be made when the keel was laid and the steel mate- 
rial was ordered, and the title to the ship and the material purchased 
therefor was thereupon to pass to the défendant. The ninth payment 
was to be made when the ship was delivered; the tenth, when the 
steamship was "finally accepted," and "when the performance of the 
vessel shall hâve equaled, in the opinion of the Pacific Company, in a 
satisfactory and substantial manner, the guaranty requirements here- 
in set f orth as to speed and coal consumption." The intervening pay- 
ments became due at stated times as the work progressed. Ail of the 
payments, prior to the tenth, were met in accordance with the terms of 
the contract. The guaranty as to speed and coal consumption was that 
the steamship "shall, under such management as shall be agreed upon 
by the parties hereto to be proper, show, on a displacement not exceed- 
ing ten thousand (10,000) tons on saiîing, on a round trip between New 
York and New Orléans, between the points of sea departure at each 
port, an average speed in ordinary weather of 16 knots per hour," and 
"that the total coal consumption when making the above-named speed 
under the above-named conditions shall not exceed an average of 
seven (7) tons of coal per hour, including auxiliaries, of a quality 
equal to the Clearfield, Berwind-White, or Cumberland, containing 
not less than fourteen thousand (14,000) British thermal units per 
pound." 
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[ 1 ] The évidence discloses, and the auditor has found, that 14 trial 
trips or tests under the guaranty were had, on none of which did the 
sliip maintain an average speed of 16 knots per hour, or keep within 
the required coal consumption. and that on this account the défendant 
(leclined to accept the ship as complying with the guaranty, and to make 
the final payment of $100,000. 

Assuming thèse facts to be true, the plaintiff contends there was évi- 
dence from which it could reasonably hâve been found that the ship 
was capable, under proper management, of complying with the terms 
of the guaranty, and was prevented from so doing through the nég- 
ligence of the défendant ; that the évidence would not only authorize 
a finding that the ship's failure to comply with the guaranty was due 
to a lack of skillful handling on thèse trips, but would also justify the 
conclusion that the engines, boilers, and machinery cornprising the mo- 
tive power of the ship were so damaged by the defendant's négligent 
conduct that the ship was prevented from doing what it would other- 
wise hâve accomplished ; that the ship being capable, under proper 
management, of complying with the guaranty, and her structure being 
so damaged through the defendant's négligence as to prevent her com- 
plying therewith, it became the duty of the défendant to restore the 
ship to the capacity she possessed when received from the plaintiff, 
and upon the defendant's failure to do this the plaintiff would be ex- 
cused from showing actual performance on the part of the ship under 
an agreed management in accordance with the ternis of the guaranty. 

The défendant contends that the guaranty calls for actual perform- 
ance on the part of the ship; that it is therefore unimportant vvhether 
the ship was ever capable of complying with the guaranty; that the 
management for 14 trial trips was agreed upon in advance, on ail of 
which the ship failed to meet the guaranteed requirements ; and that 
if the ship"s structure was damaged on thèse trips through the négli- 
gence of the officers and men employed, their conduct, they having been 
agreed upon in advance, would not be attributable to the défendant, and 
would not impose a duty upon it to restore the ship to the condition 
she was in when received, or excuse the plaintiff from seeing that she 
actually complied with the guaranty. 

The auditor has found that during the voyages to New Orléans the 
ship was in the possession and control of the défendant, and the voy- 
ages were made as trips in its transportation service. This is but an- 
other way of stating that the officers and men employed on thèse trips 
were the servants and ao^nts of the défendant, for whose conduct it 
was legally chargeable. The stipulation in the guaranty calling for an 
agreed management does not bave the efïect, when a management is 
agreed upon, of shifting the responsibility for the conduct of thèse 
officers and men from the défendant to the plaintiff. Its efïect, as 
pointed out in our décision in Southern Pacific Co. v. Fore River Ship- 
building Co., 219 Fed. 378, 135 C. C. A. 120, is to preclude the par- 
ties from thereafter claiming or being permitted to show that the of- 
ficers and men were incompétent, or their number inadéquate, and 
lea\es the responsibility for their conduct in the actual handling of the 
ship chargeab'e to the défendant, the same as it would hâve been had 
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the guaranty r ontained no such stipulation and no agreement as to the 
management had been made. Then, again, if the management of the 
ship on thèse trips was not agreed upon in advance, there could be no 
question but that the ofïicers and men in charge of the ship were the 
servants and agents of the défendant, for whose negUgent conduct in 
damaging the structure of the ship it would be responsible. We are 
therefore of the opinion that the contention of the plaintifï, as above 
set forth, présents the matter in the true Hght, and as there was évi- 
dence from which it might hâve been found that the ship on the three 
occasions when she was turned over to the défendant was capable of 
complying with the guaranty, and that her structure was thereafter 
so damaged by the négligent conduct of the officers and men who were 
under the defendant's control as to prevent her from complying there- 
with, that the court erred in directing a verdict for the défendant on 
the first count. 

The contention of the plaintifï that it was also entitled to go to the 
jury on the first count, upon the ground that the finding of the auditor 
allowing the plaintifï to recover the final payment of $100,000 was 
some évidence of its right to recover that sum, cannot be sustained. 
To entitle the plaintifï to recover this payment it was incumbent upon 
it to prove: (1) That the ship under an agreed management actually 
frjfilled the terms of the guaranty to the satisfaction of the Southern 
Pacific Company; or (2) that the guaranty had been waived; or (3) 
that, while the ship was capable of complying with the terms of the 
guaranty, actual performance was prevented or excused by the de- 
fendant's conduct. An examination of the auditor's report shows that 
recovery was not allowed on either of thèse grounds, as he found 
against the plaintifï upon ail of them. The theory upon which the 
auditor proceeded was that inasmuch as the Southern Pacific Com- 
pany, in its action against the Fore River Company for breach of the 
guaranty, had allowed in its statement of damages (the damages claim- 
ed being the sum expended by the Southern Pacific Company upon 
the ship to enable her to meet the terms of the guaranty) an offset 
of the final payment of $100,000, the plaintifï was entitled to recover 
that sum in its suit on the contract. This was clearly erroneous. 

Evidence of négligent management of the ship on the trips to New 
Orléans prior to the eleventh shoûld not hâve been received. As 
pointed out in our opinion in Southern Pacific Co. v. Fore River Ship- 
building Co., the parties, by the arrangement which they entered into 
subséquent to the tenth trip, agreed to eliminate past difïerences ; the 
Southern Pacific Company was to forego any right it then had to 
enforce the guaranty for failure on the part of the ship down to that 
time to meet the contract requirements as to speed and coal consump- 
tion ; and the Fore River Company was to make the suggested repairs 
and altérations, and forego any right it had to insist that the previous 
trials had been negligently managed ; and at a subséquent trial of 
the case the Fore River Company will be entitled to show that the 
ship, when she was returned to the Southern Pacific Company prior to 
the eleventh trip, was capable, under proper management, of comply- 
ing with the guaranty in a substantial manner, and that her structure 
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was thereafter so damaged by the négligent conduct of the officers 
and men under the defendant's control as to prevent her from com- 
plying therewith. 

[2] It has been suggested that under the terms of the contract the 
final payment was not to become due and payable, even though the 
ship on sailing over the designated course under agreed management 
equaled the terms of the guaranty; that it would become due only in 
case the turbine engines and water tube boilers proved entirely satis- 
f actory to the Pacific Company ; and that this sum was to be with- 
held by the Pacific Company to enable it to substitute reciprocating 
engines and Scotch boilers, if it concluded so to do. This plainly is 
not a correct view of the matter. According to the contract, the final 
payment was to become due when the performance of the ship under 
agreed management, in the opinion of the Pacific Company, equaled 
the terms of the guaranty as to speed and coal consumption in a sub- 
stantial and satisf actory manner. If, therefore, we assume that, when 
trial tests under the contract are fairly conducted, and the perform- 
ance of the ship, in the opinion of men in gênerai, fairly complies with 
the terms of the guaranty, the performance of the ship under such 
circumstances would not fix liability for the final payment, as the de- 
fendant might stiU refuse to pay, because in its opinion the ship's 
performance does not equal the terms of the guaranty, it does not 
follow that the défendant can avoid payment, even though in its opin- 
ion the ship's performance does not equal the guaranty, if her failure 
is due to the defendant's misconduct. As we construe the contract, 
the ship is entitled to a fair trial. If it is not given one, the conditions 
never come into existence on which it is agreed the défendant may 
exercise its judgment; and if the failure is due to the defendant's 
misconduct, it waives its right to interpose, as a défense to a suit to 
recover the final payment, that in its opinion the ship's performance 
does not equal the terms of the guaranty and is not to its satisfaction, 
ûaggett V. Johnson, 49 Vt. 345, 349; Singerly v. Thayer, 108 Pa. 
291, 299, 2 Atl. 230, 56 Am. Rep. 207; Exhaust Ventilator Co. v. 
Chicago R. R., 66 Wis. 218, 28 N. W. 343, 57 Am. Rep. 257. 

The provision in the contract — that "if the said turbines and boilers 
* * * do not prove entirely satisfactory to the Pacific Company, 
and if the said Pacific Company décides to install in said steamship 
reciprocating engines in place of steam turbines, and Scotch boilers 
in place of water tube boilers, then, and in that event, the Shipbuildmg 
Company, at its own expense, will, if requested within six months after 
delivery of said ship, stiflfen up the hull of said steamship as required 
by the Pacific Company— was inserted ont of abundant caution, and 
to give the Pacific Company the right to require the Fore River Com- 
pany, at its own expense, to stifïen the hull of the ship so that the 
Pacific Company could install reciprocating engines and Scotch boilers. 
if it so desired, notwithstanding the performance of the ship, equipped 
as she was, in its opinion equaled the terms of the guaranty in a sub- 
stantial and satisfactory manner when the tests took place. If the 
last payment was not to be made until the Pacific Company was en- 
tirely satisfied with the turbines and water tube boilers, the parties 
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would not hâve provided, as they did, that it should become due when 
the performance of the ship equaled the requirements of the guar- 
anty, but would bave omitted that provision altogether, and made its 
payment dépendent upon the turbines and water tube boilers being en- 
tirely satisîactory to the Pacific Company. This they did not do. 

It is difficult to perceive what the ground is on which the plaintiiï 
bases its right to recover under the second count. The défendant 
received the ship when it was ready for delivery, and made ail its 
payments in accordance with the terms of the contract, down to and 
including the ninth. The tenth payment was not to become due until 
after the ship was subjected to tests under the guaranty, and was 
properly withheld to await their outcome. If the plaintiffs position 
is that the défendant did not hâve the right under the contract to re- 
quire the altérations and changes that were made in the smokestack, 
shaft, and struts of the ship before she was delivered, and that its 
conduct in requiring them to be made, and that of the plaintiff in mak- 
ing them, operated as an abandonment of the contract by mutual con- 
sent, the évidence fails to warrant any such conclusion. In addition 
to the évidence above set forth, showing that payments to the amount 
of $900,000 were made by the défendant and received by the plain- 
tiff under the terms of the contract, and that several of thèse took 
place after the changes were required to be made, it appeared that 
just prior to the delivery of the ship the plaintif! wrote the défendant, 
requesting it to arrange for Insurance on the vessel when delivered 
"in accordance with paragraph 7 of the contract," and that the défend- 
ant stated, in a.letter acknowledging the delivery of the ship, that 
she was received "subject to the terms of the contract," and that after 
certain trial tests were had the plaintiff sent the défendant a state- 
ment requesting payment of the last installment of $100,000. In 
fact, ail of the évidence discloses that neither party acted upon the 
assumption that the contract had been abandoned, and a fînding that 
it had been would not be warranted. 

[3] Then, again, if the plaintiff 's theory is that the defendant's con- 
duct in regard to thèse changes operated as a breach of the contract, 
there is no évidence that the plaintiff bas ever put itself in the posi- 
tion of rescinding the contract by returning or offering to retum the 
payments made under the contract, or that it treated the contract as 
broken when the changes were required to be made. If the contract 
was then broken, that was the time for the plaintiff to bave exercised 
its right to elect whether it would go on under the contract or treat 
it as rescinded, and, having chosen the former course, it is now too 
late to adopt the latter. Forbes v. Appleyard, 181 Mass. 354, 63 N. 
E. 894. 

Furthermore, it seems to us that the évidence fails to disclose that 
thèse changes exceeded what the plaintiff could be required to make 
under the terms of the contract, and that the parties so understood 
the matter. They do not appear to bave even regarded the changes 
as extras for which additional compensation could be had, for no 
agreement in writing was entered into before they were made, which 
M'as necessary under the terms of the contract in order to bave them 
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treated as extras and to entitle the plaintiff to additional compensation 
therefor. The direction of a verdict for the défendant on this count 
was correct. 

[4] After the first and tenth trips the ship was sent back to the 
plaintiff's yard at Ouincy for altérations and repairs, and in the third 
and fourth counts of the déclaration the plaintiff seeks to recover the 
expenses thus incurred. The auditor has found that there was no 
agreement, express or tacit, that the défendant should pay for thèse 
expenses. It appears that after the first trip the plaintiiï obtained per- 
mission to test the ship on a trip to the Djamond Shoals, during which 
one of the engines broke down and her performance was generally 
unsatisfactory. This trip lasted some three days. Admirai Bowles, 
président of the plaintiff company, testified that at the end of the trip 
he was in New York, at the office of Mr. Jungen, the gênerai manager 
of the défendant company, and was shown wireless messages from 
the ship, reporting her performance ; that while there Jungen ques- 
tioned him as to what should be done with the ship, and that he agreed 
she should go back to the yard at Quincy for repairs ; that he then 
understood the clianges and repairs that were to be made were to be 
at the expense of the Fore River Company, and that they were made 
at its expense. There was no évidence to warrant a verdict putting 
the expense of thèse repairs on the défendant. 

The circumstances under which the ship was returned to Quincy 
for repairs and the installation of a forced draft, after the tenth trip, 
are fully set forth in our opinion in the action brought by the South- 
ern Pacific Company. From what is there said it will be seen that the 
defendant's représentative, on being requested to pay for the forced 
draft, in case it was installed, declined to bear any of the expense that 
was to be incurred, and that after being thus informed the plaintiff's 
représentative agreed to take the ship back and make the changes and 
repairs for the purpose of making good under the contract. 

Now, as on both of thèse occasions the expenses in question were 
incurred voluntarily, and in fulfillment of the plaJntift''s obligation 
under the original contract, the law will not imply a contract on the 
ground of benefits conferred; and, as there was no contract in fact, 
apart from the original, for their paynient, the court did not err in 
directing verdicts for the défendant on the third and fourth counts. 

We do not deem it necessary, in view of the conclusions reached, 
to pass upon the other assignments of error. 

The judgment of the District Court is reversed, the verdict is set 
aside, and the case is remanded to that court for further proceedings 
not inconsistent with this opinion, and the plaintiff in error recovers 
its costs of appeal. 

PUTNAM, Circuit Judge (dissenting). The contract in this case 
is a very simple one, though the relations of parties are very peculiar 
ând marked. The Fore River Shipbuilding Company was evidently 
interested in promoting the Curtis marine turbines and water tube 
boilers, which were apparently in an expérimental state at the time the 
contract in this case was made. The contract shows on its face that 
the Fore River Shipbuilding Company was sufficiently desirous of 
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securing the practical success of those turbines and boilers to take a 
considérable hazard in référence thereto. It was therefore agreed that 
the ship in controversy should be constnicted with those turbines and 
water tube boilers, in accordance with the detailed terms of the con- 
tract in suit. The contract, consequently, provided that if the turbines 
and boilers referred to in the plans and spécifications attached to the 
contract did "not prove entirely satisfactory to the Pacific Company, 
and if the Pacific Company decided to install in the steamship recipro- 
cating engines in place of steam turbines, and Scotch boilers in place 
of water tube boilers, then and in that event the Shipbuilding Company, 
at its own expense, will, if requested within six months after delivery 
of the ship, stifïen up her hull as required by the Pacific Company." 
Then foUows the guaranty set out in the opinions, which we need not 
repeat. Then cornes the stipulation for payments for the steamship, 
which concludes as follows: 

"One hundred thousand dollars wtien tbe steamship Is delivered to the 
Pacific Company. 

"One hundred thousand dollars wheii the steamship Is finally accepted by 
the Paeiflc Company, 

"The final payment of $100,000 shall he made when the performance of the 
vessel shall hâve equaled, in the opinion of the Pacifie Company, in a satisfac- 
tory and substantial manner, the guaranty requirements herein set forth as 
to speed and coal consumption," 

It is apparent that the Fore River Company was to hâve advantage of 
a fair test, whatever it might be worth, to be made by the Pacific 
Company before the parties undertook to détermine whether or not 
the guaranty was complied with. But it is also clearly a part of the 
contract that the Southern Pacific Company should not be required 
10 make the final payment for the ship of the $100,000 now in con- 
troversy, unless, in the judgment of the Southern Pacific Company, she 
complied with the guarantee. It was not enough that she did in fact 
comply with the guaranty, but the Southern Pacific Company was to 
be relieved from ail hazard in référence to this experiment, according 
to its own judgment, and it was not to be required to take any chances 
as to compliance with the guarantee, so far as its own judgment was 
concerned. Clearly, in this respect, the contract was a personal mat- 
ter, and the judgment of the Southern Pacific Company was not to be 
forestalled or superseded by the judgment of any other persons or of 
any tribunal, whether it was court or jury, judges or arbitrators, The 
Southern Pacific Company was to be guarded from exactly the kind of 
controversy which bas appeared in the cases before us, The arrange- 
ment was a very peculiar one, The Southern Pacific Company was 
to make the trial of the ship, and to take possession of her before she 
was actually completed, and before final payment of the last $100,000 
was due, and whatever else might hâve happened, the Southern Pacif- 
ic Company was left with this $100,000 in its own hands as a fund to 
cover the installation of reciprocating engines and Scotch boilers, or 
their équivalents. 

Under this contract we are not called on to say what the rights of 
the parties might hâve been if the conditions had been such as sug- 
gested by the opinion of the court, because the Southern Pacific Cora- 
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pany sought to protect itself at ail events froni being drawn iiito liti- 
gation of the kind which has occurred. So far as the $100,000 are con- 
cerned, this is a suit on the contract itself for the recovery of part 
payment provided for by it, and we are not called upon to say what 
the rights of the parties might hâve been if the Fore River Company 
had brought suit for a breach of duty or obligation as thus suggested. 

In the suit of the Southern Pacific Company against the Fore River 
Company the présent condition did not arise in its présent précise f orm, 
with the burden resting on the Fore River Company at the outset of 
its litigation to show that it had fulfilled the contract in accordance 
with its terms. Therefore we were not led into the considération of 
any proposition such as that now submitted, but only of the proposi- 
tion whether or not, in a suit on the contract itself, the Fore River 
Company could maintain with propriety that the Southern Pacific Com- 
pany was liable for this final payment of $100,000, except on précise 
proof by the Fore River Company that the ship had actually proved 
herself to bave conformed to the terms of the contract in the judgment 
of the Southern Pacific Company. As no such issue was presented, or 
could hâve been presented, the judgment of the court should hâve been, 
on that part of the case, for the Southern Pacific Company. 

The other issues in this case failed to show any contract, expressed 
or implied, raising any obligation for the payment of the moneys de- 
manded. Consequently judgment on those parts of the case should 
hâve been for the Southern Pacific Company, and ail the interlocutory 
ruiings in relation thereto necessarily proved ultimately immaterial. 
The judgment of the District Court in this suit for the Southern Pacific 
Company was right, and it is inconsequential whether the reasons given 
therefor were right or not. 

The law of the case has, however, been settled by the court on this 
writ of error, and also on the cross-writ of error, to be otherwise thaîi 
as viewed by us. We must accept the law, of course, as stated by the 
court, notwithstanding our views expressed in dissent. The resuit is 
that on this writ of error it is ordered that there shall be a new trial ; 
that on that new trial the Fore River Company will be entitled to show, 
to use the language of the court, that there was, or may be, "évidence 
from which it might hâve been found that the ship, on three occa- 
sions when she was turned over to the Southern Pacific Company, was 
capable of complying with the guaranty, and that her structure was 
thereafter so damaged by the négligent conduct of the officers and men 
who were under the Southern Pacific Company's control as to prevent 
her from complying therewith." On the other hand, on the cross-writ 
of error there will be a new trial, as to which the court has decided that 
the verdict and judgment for the Southern Pacific Company in the 
case of $3,183.43 and costs were correct, so far as they went, and that 
the verdict therefor should be allowed to stand, and that any other 
sums found due the Southern Pacific Company may be added thereto ; 
that the ship having failed on the eleventh, twelfth, thirteenth, and 
fourteenth trips to comply with the guaranty, the Southern Pacific 
Company may prove, among other things, that the failure of the ship to 
comply with the guaranty was due to her inability to fulfill the con- 
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tract, and not to actual mismanagement on those trips ; and that addi- 
tional damages may be recovered, as stated in the opinion. 

Beyond this, the opinion of the court on this writ of error holds 
that the amounts claimed on the second, third, and fourth counts in 
this suit cannot be recovered, as to which we hâve already expressed 
our concurrence with the court. We express no opinion whether the 
judgments ordered by the conclusions of the court on its opinions, on 
this writ of error and the cross-writ, can be worked out harmoniously. 
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(Circuit Court of Appeals, Seventh Circuit. October 6, 1914.) 

No. 2097. 

1. Baxkkuptct i®=»164— "Unlawful Prefeeences" — Tbansfebs Constitut- 

ING. 

Payments In dlscharge of a valld lien, légal or équitable, or payments 
which do not dimlnish the estate of the bankrupt, though made wlthin 
four months before bankruptcy proceedings are Instituted, are not "un- 
lawful préférences," wlthin Bankr. Act July 1, 1898, c. 541, § 60, 30 Stat. 
562 (Comp. St. 1913, § 9644). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. DIg. § 267; Dec. 
Dlg. <®=>164. 

For other définitions, see Words and Phrases, Second Séries, Unlawful 
Préférence.] 

2. Bankruptcy <S=>161 — Unlawful Préférences — Teansfebs Constitutinq. , 

A bankrupt contracted with a railroad company to construct buildings, 
and défendant fumished materials under a contract by which It waived 
ail right to a lien. Not having been pald according to its contract, de- 
fendant refused to furnish any more material uuless the railroad Com- 
pany would see that it was paid, which that company promised to do, 
and défendant thereupon continued to furnish materials, and subsequently 
filed a notice of lien. Disputes having arisen, a contract was made be- 
tween the contractor, the railway company, and the contractor's suretles, 
reciting that varions liens had been flled, and that It was desired to pre- 
vent the costs and expenses of litigation, and providing that the railway 
company waived ail claims agalnst the contractor, that it would pay a 
specified amount in satisfaction of ail claims agalnst it, that the sure- 
ties would furnish a further amount, that thèse amounts would be de- 
posited in the names of the attorneys for the railway company and the 
suretles as trustées, and used in paying Uenable claims, but that no claims 
except judgments should be paid, unless approved by ail of the parties. 
This agreement was made, and the fund in question deposited, more than 
four months before the institution of bankruptcy proceedings, but wlthin 
the four months défendant was paid from the fund a part of its claim iu 
settlement of the claim. HeM that, assuming that défendant did not 
hâve a valid lien, his claim was, nevertheless, one of those for the pay- 
ment of which the fund was created, espeeially where It appeared that 
in the negotiations leadlng up to the agreement ail legltimate claims for 
labor and material were regarded as lienable claims, and as the fund was 
entirely segregated from the bankrupt's estate more than four months 
before the bankruptcy proceedings, the payment to défendant was not an 
unlawful préférence, though the bankrupt approved the claim wlthin the 
four months, as in doing so he acted merely as a trustée of the fund ; 
the payment having in no way depleted the bankrupt's estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 261-263; 
Dec. Dig. <S=>161.] 

^=»For other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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S. Bankruptct ®=j161 — TJnlawful Préférences — Teansfeks Constitutino. 
Such agreement ereated an équitable lien on the fund, either in favor 
of défendant or In favor of the railway company, for Its protection 
aga'inst liai)ility on its spécial promise to pay défendant, the payment of 
vvhich lieu vvas valid as against the trustées in bankruptcy, though niacU: 
within the four mouths. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 201-26;:: 
Dec. Dig. <S=j161.] 

4. Bankruptcy <S=>18S — "Equitable Liens" — Création. 

An express executory agreement in writing, whereby spécifie property or 
a fund is clearly identifled to constitute security for a debt or other olv 
ligation. créâtes an "équitable lien" upon the property or fund, enforeoa- 
ble whether the property is in the hauds of the promisor or of third par- 
ties not bona flde purchasers for value. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 270, 280- 
289, 291-295; Dec. Dig. ®=>188. 

For other définitions, see Words and Phrases, First and Second Séries, 
Equitable Lien.] 

In Error to the District Court of the United States for the Dis- 
trict of Indiana ; Albert B. Andersen, Judge. 

Action by Elwyn R. Johnson, trustée in bankruptcy of the War- 
ren Construction Company, against the Root Manufacturing Com- 
pany. Judgment for plaintiff, and défendant brings error. Reversed 
and remanded, with directions. 

Plaintiff in error, the Root Manufacturing Comjiany, seeks to reverse a 
.iudgment for $6,658.31, recovered by Johuson, as trustée in bankruptcy of 
Warren Construction Company, on account of a preferential payment of $6,- 
447.C7, with interest thereon. The action was tried before the court on waiver 
of a jury. The facts as found by the court may be suramarized as follows; 

The Warren Construction Company (hereinafter called the bankrupt) was 
adjudicated a bankrupt on August 8, 1912, on a pétition in involuntary bank- 
ruptcy filed against it July 18, 1912. The bankrupt was insolvent since 1910. 
The Koot Company knew of this condition on and after December, 1911. The 
payment was niade April 10, 1912, as hereinafter described, for a pre- 
existiug indebtedness of double the amount, and is a larger perceutage thau 
nnsecured creditors hâve received or will receive. 

The antécédent facts out of which the payment arose are stated in substance 
as follows: The Cleveland, Cincinnati, Chicago & St. Louis Railway Com- 
pany (hereinafter referred to as the Railway Company) and the banknipt, 
on May 9, 1910, entered into a writlen contract whereby the bankrupt under- 
took to erect certain buildings for the Railway Company, furnishing material 
and doing work for which the Railway Company vvas to pay nearly $300,000, 
upon monthly estimâtes of tlie work done, after deducting 15 per cent, thereof 
for réservations provided. Final payment was to be made within thirty days 
after completion of the work. This contract contained a provision as follows : 
"If at auy time there shall be évidence of any lien or claim for which, if 
established, the owners of said promises might beeome liable and which U 
chargeable to the contractors, the owners shall hâve the right to retain out 
of any payment then due or thereafter to beeome due an amount sufiicient 
to completely indemnify them against such lien or claim." 

In connection with this contract a bond was executed by the bankrupt ami 
the National Surety Company & Bankers' Surety Company as sureties for 
the faithful performance thereof. 

In 1910 the plaintifC in error entered into written eontracts with the bank- 
rupt to furnish certain materials for use in the buildings, aggregating nearly 
.$30,000. The eontracts contain the folio wing provi.sion: "The .subcontractor 
liercby. for the considération hereinafter named, waives and releases ail lien 

<^3=>For of.ber cases fiée same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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or risht of lien now existins or that may hereafter arlse for woirk or labor 
performed or material fiiniished under this contract under any lien laus 
npon said building, tlie land iipon- wliicli sarae Is situated, and upon any 
uioney or moneys due or to beeome due from any person or persoiis to sald 
coiitractor, and agrées to furuish a good and sufflcient waiver of lien on said 
premises from every person or persons and corporation furnishing labor or 
material for said premises tinder the sulicontractor." 

In the summer of 1911, the plaintiff In error notified the Railway Company 
that it was net being paid for material dellvered under Its eontracts with 
1be bankrupt and that It would not furnish any more material unless the 
Railway Company would see that it was paid. The Railway Company gave 
such assurances and in reliance thereon plaintiff in error continued to furnish 
materials called for by its contract. 

On November 25, 1911, the plaintiff in error flled notices of Its intention to 
liold a lien upon the property of the Railway Company for the amount then 
due, which notices are in the form provided by the Indlana statute for the 
purposes of a lien and were flled in the recorder's office as provided by statute. 

The plaintiff in error fuUy eompleted its eontracts and received from the 
bankrupt part payment therefor, but $12,895.34 thereof remalned unpaid on 
November 18, 1911. 

lu December, 1911, meetings were held between représentatives of the 
Railway Company, the bankrupt, and the varlous credltors thereof, including 
plaintiff in error, for the purpose of settling différences between the parties. 
At this meeting and as weil at a subséquent meeting for like purpose, the 
snrety companles above mentioned were represented and an agreement was 
entered into January 12, 1912, between the Railway Company, the bankrupt 
and the two surety companles, which contaius récitals and provisions as fol- 
io ws: 

"Whereas, a controversy has arisen and exists between the Railway Com- 
pany and the said Construction Company as to whether said contract has 
been fuUy performed and as to certain claims each of said parties respectively 
lias against the other growing out of said contract and matters couneeted 
tliorewith, ail of which matters the parties désire to settle and adjust by 
tbls agreement ; and 

"'Whereas, there hâve been flled by varlous individuals and corporations 
liens and claims on account of labor and materials furnished on said build- 
ings, 01) which liens suits hâve been brought or suits are threatened ; and 

"Whereas, certain suits in attachment against the Railway Company hâve 
been flled seeking to reach amounts alleged to be due the Con.struction Com- 
pany ; and 

"Whereas, the amount of said lienable claims exceeds the amount herein- 
after conceded aud agreed to be due the Construction Company by the Rail- 
way Company, aud the Railway Company is asserting its right to recover 
from the surety companles any amount it may be requiied to pay on account 
of lienable claims over and above the amount hereinafter agreed and con- 
ceded to be due the Construction Company ; and 

"Whereas, ail the jiarties hereto désire to provide funds necessary to take 
care of such of said claniis as may be lienable against the property of sald 
liailway Company, to the end that costs and expenscs of litigation may be 
avoided and sald claims adjusted: 

"Now, therelore, in considéra tiou of tlie mutual covenants and agreement» 
herein contained to be performed by each of the respective parties hereto, 
the said parties hereby agrée and stipulât» as foUows: 

"(1) The Railway Company herchy agrées to accepî from the Construction 
Company the buildings to be constructed under said contract in their présent 
condition as having been completely constructed accordiug to said contract, 
except that the worU being performed by subcontractors shall be fully com- 
Iileted by such subcontractors or by said Construction Company. 

"(2) The Railway Company agrées to cancel any claims it may hâve against 
the Construction Company on account of its f allure to fully perform said 
contract, or by reason of any omissions In said contract, or claims in connec- 
tion with said contract, including demurrage claimod on cars of materials 
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used In said buildings,, and to pay In the manner lierelnafter stated the suiri 
of forty-two thousand dollars ($42,000) in fuU payment, release, and satisfac- 
tion of ail claims and demands of whatsoever klnd or nature agalnst it In 
favor of said Construction Company, and the sald Construction Company 
hereby agrées to accept the said snm of forty-two thousand dollars ($42,000) 
to be paid In the manner herelnafter stated, In fuU payment, release, and 
satisfaction of ail claims of every kind or nature it bas or may hâve against 
the sald Railway Company growing out of or in anywise connected with said 
contract, and to exécute proper recelpts and releases for said sum. 

"(3) The said sum of forty-two thousand dollars ($42,000), together with 
the sum of twenty thousand dollars ($20,000), hereby agreed to be furnished 
by the surety companies, making a total of sixty-two thousand dollars ($62,- 
000), shall be deposited in the Fletcher-American National Bank of Indianapo- 
lis, Indiana, in the names of Romney L. Willson and Frank L. Littleton, as 
trustées for the parties hereto, the same to be used in paylng lienable claims 
which may hâve been or may hereafter be flled against the Railway Company 
growing out of said construction contract. No claims, except judgments, shall 
be paid out of sald fund, except upon the approval of the Railway Company, 
the surety companies, and the Construction Company. Such claims shall be 
paid by check bearing the Personal signature of each of said trustées. The 
lienable claims shall include, in addition to the claims proper, such court 
costs or attomey fées as may be adjudged against said Railway Company lu 
any suit upon any such claims. The surety companies shall bear the burdeu 
and expense of litigating any claims asserted to be lienable, and may also 
défend such attachment suits or assiat in their défense. If the above funds 
shall not be sufflcient to pay lienable claims in full, the surety companies shall 
furnish such additional sums as may be necessary to pay said claims. 

"(4) After ail lienable claims are paid, the balance, if any, of said fund 
remaining shall flrst be paid to the surety companies to reimburse them for 
the amount contributed by them to sald fund, and after relmbursing them 
in full, the balance, if any, shall be paid to the Construction Company, sub- 
ject to such attachments as may be flled against said sum." 

The payment in controversy of $6,447.67 was made by the trustées out 
of the $62,000 fund on April 10, 1912, pursuant to a written agreement then 
made between the plaintltï In error, the bankrupt, the Railway Company, and 
the surety companies, which reads as follows: 

"Whereas, said flrst party has a claim against the Warren Construction 
Company for $12,895.34, amount unpaid on work done and material furnisheil 
by said flrst party on certain buildings and shops of said Cleveland, Cincin- 
nati, Chicago & St. Louis Railway Company at Beech Grove, Indiana, by vir- 
tue of two written contracts between said flrst party and said Warren Con- 
struction Company, oue being dated September 10, 1910, and the other No- 
vember 9, 1910, and claims a mechanic's lien for said unpaid amount against 
the real estate of said Railway Company upon which said shops are located 
and against the right of way of said Railway Company in Marion county, 
Indiana ; and 

"Whereas, said Railway Company has In its hands certain money held 
back by it by virtue of its contract with the Warren Construction Company, 
whereby said Warren Construction Company agreed to erect said buildings 
and shops at Beech Grove, Indiana, and which contract provided that said 
money should be held back by the said Railway Company for the purpose of 
protecting itself against liens flled by any subcontractor whom said War- 
ren Construction Company niight fail to pay: 

"Now, therefore, this agreement witnesseth that said flrst party agrées to 
accept and sald second parties agrée to pay in settlement and by way of 
compromise of said claim the sum of $6,447.67 to be paid from sald fund 
retained by said Railway Company, and in which ail of sald second parties 
hâve an interest, and said flrst party agrées to assign its claims against said 
Warren Construction Company to Komney li. Willson, trustée, and to release 
any and ail liens it may hâve on account of said claim or claims against any 
of the property of said Railway Company. 

"Sald flrst party further agrées that said cash payment shall pay 60 per 
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cent, of Its total clalm against said Warren Construction Company and to 
surrender and cancel the notes of sald Warren Construction Company now 
held by it, heretofore given as évidence of part of this indebtedness in exeess 
(jf 40 per cent, of its total clalm of $12,895.34. 

"Said second party further agrées tbat said Romney L. Willson, trustée, 
shall assign without recourse the unpaid portion of sald clalm, to wit, 40 
per cent thereof, back to sald first party as soon as the attachment suits now 
flled in the county of Marion, Indlana, against sald fund, in sald Rallway 
Company's hands, clalmed by said attachment creditors to be due said War- 
ren Construction Company, shall be settled or dismissed." 

Frank S. Roby, of Indianapolis, Ind., for plaintiff in error. 
C. C. Shirley and W. H. Thompson, both of Indianapolis, Ind., for 
défendant in error. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). [1] 
The judgment against the plaintiff in error rests entirely on the propo- 
sition, that the payment of $6,447.67, accepted by it in settlement of 
its claim of lien, constitutes a preferential payment obtained from 
the bankrupt in violation of section 60 of the Bankruptcy Act. It was 
received by the claimant within four months prior to the proceedings 
in bankruptcy against the debtor (Warren Construction Company) and 
with knowledge of the fact of the bankrupt's insolvency, so that the 
.plaintiff in error cannot escape liability therefor to the trustée as 
adjudged — notwithstanding the undisputed bona fides of the trans- 
action otherwise — if the nature and circumstances of the claim ancl! 
settlement thus made do not exclude the transaction from the well- 
defined meaning of the provision referred to. On the other hand, it 
is unquestionable that the statute does not denounce as preferential 
ail payments so obtained by a créditer within the four-months period ; 
that payment may lawfully be accepted for discharge of a valid lien, 
either légal or équitable; that payments or benefits obtained in va- 
rions other transactions, as exemplified in récent décisions (Western 
Tie & Timber Co. v. Brown, 196 U. S. 502, 25 Sup. Ct. 339, 49 L. Ed. 
571 ; Newport Bank v. Herkimer Bank, 225 U. S. 178, 32 Sup. Ct. 
633, 56 L. Ed. 1042; Continental Trust Co. v. Chicago T. & T. Co., 
229 U. S. 435, 33 Sup. Ct. 829, 57 L. Ed. 1268), are not within the 
meaning of the statute ; and that a transaction is not an unlawf ul préf- 
érence (Id.) unless "the estate of the bankrupt was thereby diminish- 
ed." While payment of such exceptional claims is preferential in the 
sensé of receiving a benefit not authorized in favor of gênerai credi- 
tors (not "of the same class"), it is not an unlawful préférence. So the 
facts in évidence must establish a case clearly within the narrow range 
of thèse exceptions to defeat recovery. 

[2] In the "spécial findings of fact" filed below the evidential 
facts (ail undisputed) are set forth at considérable length, and they 
are epitomized in the foregoing statement, together with copies of 
the two agreements (of January 12 and April 10, 1912) on which 
the controversy hinges, mainly, if not entirely. Mention, therefore, 
of thèse contract relations and pertinent circumstances will suffice 
for understanding of the ultimate issue as presented: In 1910 the 
219 F.— 26 
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VVarren Construction Company (bankrupt) entered into a contract with 
the Cleveland, Cincinnati, Chicago & St. Louis Railvvay Company to 
construct buildings and worl<s, at times and priées fixed, aggregating 
about $300,000; and bonds were executed by National Surety Com- 
pany and Bankers' Surety Company, as sureties, for performance of 
the work and covenants. For carrying out this vvork the contracter 
sublet various portions to numerous subcontractors ; and the plain- 
tifï in error was one of the subcontractors, under two contracts, 
amounting to $5,400 and $24,100, respcctively, each containing a 
provision for waiver of liens for the work. During opérations im- 
der the gênerai contract in 1911, difficulties and delays arose, result- 
ing in dissatisfaction both of the Railway Company and various sub- 
contractors, filing of suits and liens by the latter, and disagreement 
between the Railway Company and its contracter over liabilities. The 
plaintifï in error had notified the Railway Company of nonpayment 
by the contractor for work performed undèr its subcontract, and com- 
pleted its work under promises on the part of the Railway Company 
"to see that it was paid." On November 25, 1911, the plaintifï in 
error had completed its subcontract, and $12,895.34 thereof was un- 
paid and undisputed ; and it then filed and recorded its claim for a 
mechanic's lien against the property of the Railway Company in 
conformity with the Indiana statute. In December, 1911, meetings 
were held attended by représentatives of the Railway Company, the 
bankrupt, and both surety companies, and bv varions subcontractors, ' 
inclusive of the plaintifï in error, for settlement of différences be- 
tween the parties, resulting in an undisputed written agreement, dated 
January 12, 1912, and executed by (a) the Railway Company, (b) the 
bankrupt, and (c) both surety companies. This agreement was com- 
pleted and the entire fond thereby provided for payment of claims 
was deposited more than six months prior to the commencement of 
bankruptcy proceedings. Settlement of the claim of plaintifï in error 
for payment out of such funds was concluded April 10, 1912, under 
the further agreement of that date, signed by ail parties to the agree- 
ment of January 12, together with the plaintiff in error, and it thus 
falls within the inhibited four-months period, if the statute is applica- 
ble to such payment. 

One of the contentions for reversai is that the plaintifï in error had 
a valid and enforceable mechanic's lien for this unpaid claim, not- 
withstanding its so-called waiver thereof, and much of the argument 
on this appeal is directed for and against the dual propositions on 
which it rests, namely: (a) That the stipulation of waiver is not an 
independent one, but dépendent on the ensuing stipulation for final 
payment to be made "within forty days after the contract is fulfîlled" ; 
and (b) that such waiver in an executory contract of the lien pro- 
vided by the Indiana statute "is contrary to public policy and void." 
We hâve not been impressed with either of thèse théories as tenable, 
either on the oral argument or upon examination of the authorities 
cited in the briefs, and they appear to be met and qverruled by a 
décision of ,the Appellate Court of Indiana (since the hearing of this 
appeal, calied to attention by supplemental brief) in the suit of Car- 
soivPayson Co. v. C, C, C. & St. L. Ry. Co. — for enforcement of 
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the statutory lien by one of the above-mentioned subcontractors, under 
an analogous stipulation of waiver — reported 105 N. E. 503. Pro- 
ceeding, therefore, on the assumption that the lien filed by the plain- 
tiff in error on November 25, 1911, was not enforceable at law, in a 
suit founded alone on the contract for the work, the issue is limitcd 
to the force and effect of the above-mentioned agreement of Janu- 
ary I2th and the ségrégation of fund thereby provided to entitle the 
plaintifï in error to receive payment of its claim thereunder, irrespec- 
tive of bankruptcy proceedings against the debtor. 

The agreement thus relied upon (in connection with the undisputed 
facts in référence to the claim) to render the payment lawful is en- , 
tirely free from doubt as to its bona fides and purposes. It plainly 
provides a fund which was completely segregated from the estate of 
the bànkrupt so long as any claim within its purview remained un- 
settled. It is free from ambiguity in any of its terms, except as to the 
meaning with which the term "lienable daims" was used therein. It 
was executed by both parties to the primary contract for the work 
and by both sureties for its performance by the contractor (bànkrupt), 
and it expressly recites: An existing controversy between the Rail- 
way Company and the contractor in référence to performance and 
liabilities thereunder, to ba adjurted; that varions liens had been 
hled by parties who had furnished labor and niaterials, wherein suit? 
were threatened and attachments had been brought to reach amounts 
due from the Railway Company ; that "the amount of said lienable 
claims exceeds the amount hereinafter conceded" to be due the con- 
tractor, and the Railway Company asserts claim against the sureties 
for any amount it is required "to pay on account of lienable claims" 
in excess thereof ; and that ail parties "désire to provide funds neces- 
sary to take care of such claims as may be lienable against the prop- 
erty" of the Railway Company "to the end that costs and expenses 
of litigation may be avoided and said claims adjusted." The contract 
then provides, in substance: (1) The Railway Company accepts the 
buildings in their présent condition "as having been completely con- 
structed according to said contract, except that work being performed 
by subcontractors shall be fnlly completed." (2) The Railway Com- 
pany cancels its several claims (as mentioned) for breach of the con- 
tract; and it agrées to pay and the Construction Company agrées to 
accept $42,000 in satisfaction of ail claims thereunder. (3) This pay- 
ment, together with $20,000 furnished by the surety companies, mak- 
ing $62,000, is to be deposited in a bank (specified) "in the names of" 
Willson and Littleton "as trustées for the parties hereto," and "used in 
paying lienable claims" which bave been or may be filed against the 
Railway Company, but "no claims, except judgments, shall be paid 
out of said fund, except upon approval of the Railway Company, the 
surety companies, and the Construction Company" ; and "lienable 
claims" shall include ail costs adjudged against the Railway Company 
in suits, and the surety companies "shall bear the burden and expense 
of litigating any claims asserted to be lienable" and shall furnish 
any additional sums if the above fimd proves insufficient. (4) If any 
balance of the fund remains "after ail lienable claims are paid," the 
Surety Companies are to be reinibursed therefrom for their contribu- 
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tions, and any remainder is "to be paid to the Construction Com- 
pany." Succeeding provisions do not bear upon the présent inquiry, 
except that one (8) may be mentioned as requiring the "trustées" 
to "render each of the parties hereto an itemized statement showing 
the disposition of such trust fund," and to serve "without compensa- 
tion other than such as may be paid them by the parties they re- 
spectiveîy represent." The évidence shows that Littleton represented 
the Raihvay Company, and Willson the surety companies, as their re- 
spective attorneys in the settlement. 

We are of opinion that thèse récitals and provisions clearly estab- 
lish the purposes of the fund thereby crcated to be: First, to protect 
the Railway Company, in considération of its paying in $42,000 (when 
it was questionable whether even half that sum was due the con- 
tractor), against ail lien claims (then estimated in excess of $60,000) 
and htigation thereof , so that it was to be free f rom further liability ; 
second, to protect the surety companies from their ultimate liability 
for the expenses and delay of Htigation over the claims, in considéra- 
tion of their contribution to the fund, by providing (in lieu of a 
judgment) for their settlement ont of the fund on joint approval of 
the parties ; third, to assure the lien claimants (who participated in 
the negotiations, but are mentioned only as a class), as the ultimate 
beneficiaries, of such dedication of the fund so set apart for settle- 
ment of their claims without Htigation, on approval thereof. The 
bona fide provisions and purposes so described, not only constitute 
an équitable arrangement for ail interests therein, but, thus made more 
than four months prior to the bankruptcy proceedings, are immune 
from the statute. Its purpose to provide for settlement of "liens and 
claims on account of labor and materials furnished on said buildings" 
for which lien claims had been fîled is expressly mentioned, so that 
it is not open to question, as we believe, that the plaintiff in error, 
having long theretofore filed his Hen claim, is clearly identified as a 
beneficiary for settlement out of the fund whenever his claim is either 
adjudicated or approved by the parties ; and this view arises irrespec- 
tive of the equities presented both in its favor and in favor of the 
Railway Company, under the facts (stated in the findings) of its 
completion of the work after payment therefor had been assured on 
behalf of the Railway Company. Furthermore, the contention in 
support of the judgment, that the term "lienable claims," as used in 
the agreement, is to be construed as excluding any claim not îegally 
enforceable as a lien against the property, impresses us to be incon- 
sistent, both with the provisions as an entirety and with the undis- 
puted testimony as to the negotiations leading up to the agreement 
that the parties "considered ail claims" lienable "which were legiti- 
mate claims for labor and material" ; and no discussion or sugges- 
tion arose whether any of the numerous claims represented at the 
meetings were or were not enforceable as vaHd liens. Indeed, the 
agreement to avoid Htigation and substitute approval by the parties 
in lieu of adjudication is strongly persuasive that ail just claims for 
labor and materials were embraced in the provision. 

The fund of $62,000 thus provided niust be treated as an entirety 
for carrying out its purposes. While' it refers to Willson and Little- 
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ton as trustées thereunder, they are in truth mère custodians of the 
fund, without discrétion or authority to pay any daims not in judg- 
ment, unless approved by ail of the contracting parties. It is plainly 
made a trust fund, entirely segregated from the estate of the bank- 
rupt, which requires complète administration by the parties to perform 
its purposes. In efifect, therefore, the parties hâve chargea them- 
selves with that power and duty, through the requirement that they 
shall severally ascertain and approve the claims to be paid. Thus 
performance of that function becomes the act of each as représenta- 
tive or trustée of the trust fund and not on his personal behalf, so 
that the mère fact that the bankrupt joined with his cotrustees in 
approval (within the four months period) of the subséquent settle- 
ment of the claim in suit, is without force to invalidate the settlement. 
This distinction of duality, between the action of one in his capacity 
as trustée or représentative of a fund and his action merely personal 
(as bankrupt), is aptly pointed out in Clarke v. Rogers, 228 U. S. 
534, 544, 33 Sup. Ct. 587, 57 L. Ed. 953, and cases cited. The set- 
tlement so made, within the terms of the contract and in good faith, 
for payment out of the trust fund, binds ail parties and we do not 
understand that payment thereupon is open to question on the part 
of the trustée in bankruptcy. In that aspect of the case, the pay- 
ment in suit is exclusively attributable to this fund, so that the pay- 
ment not only caused no depletion of the bankrupt's estate, but tended 
in fact to augment it to the extent of the réduction of 50 per cent, 
exacted for the settlement; and the assignment of error for that 
cause may rightly be sustained on the pertinent authority of Con- 
tinental Trust Co. v. Chicago T. & T. Co., supra, and cases cited. 
The above-mentioned clause as to disposition of any remainder of 
the fund after payment of ail claims — that the surety companies are 
to be reimbursed for their contribution and if any balance remain 
it is to be paid to the bankrupt — although evidently inserted as a 
formality in référence to the bankrupt when the claims appeared to 
be in excess of $60,000, plainly entitles the estate to be paid any bal- 
ance which so remains out of the sums paid in by the Railway Com- 
pany. The évidence shows: That ail claims hâve been settled and 
paid except one, which is in litigation in the state courts; that most 
(if not ail) of them were settled at considérable discounts, making 
an aggregate of about $35,000 disbursed, and that, laying aside the 
$20,000 (unused) contributed by the surety companies, $7,572.12 re- 
mains in the fund unexpended; that the outstanding claim (in litiga- 
tion) is that of Carson Payson Company of $16,202.95, for which the 
claimant elected to proceed for enforcement of an alleged mechanic's 
lien, instead of accepting settlement out of the fund — presumably 
the above-mentioned case wherein such enforcement has been denied 
on appeal from like déniai below. 

[3] We are of opinion, however, that the judgment is likewise er- 
roneous upon another ground (not called to attention in the argu- 
ments), based on the effect of the agreement of January 12th, in con- 
nection with the findings of fact proving the equities of the claim 
presented by the plaintiff in error. Its subcontract contained a clause 
which made it questionable, to say the least, whether performance of 
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the work would entitle it to the security of a mechanic's lien for pay- 
ment ; and when the difficulties arose on the part of the contracter 
for meeting payments, the plaintiff in error refused to proceed with 
its worI< until expressly assured by the Railway Company that its 
claim would be provided for. Relying on such promise, the work 
was carried on and completed, and the lien claim was duly filed, evi- 
dently as a precautionary measure to préserve ail rights. The plain- 
tiff in error participated in the Dece'mber meetings to arrange for 
settlement of the claims, was advised of the ensuing agreement and 
its provisions therefor, and rested in reliance upon it for payment 
of its claim without suit. We understand the agreement thus con- 
cluded to create an équitable lien upon the entire fund, enforceable 
ahke, either for protection of the Railway Company under its spécial 
promise referred to, or in favor of the plaintiff in error as a ben- 
eficiary thereof — identified as such by the express référence above 
mentioned to lien claims filed, if not otherwise sufficiently identified 
as of the class referred to as having "lienable claims" — clearly within 
the well-settled définition of équitable liens, which are uniformly up- 
held when good faith appears, both as against a holder who is not a 
purchaser for value and against trustées in bankruptcy. Walker v. 
Brown, 165 U. S. 654, 17 Sup. Ct. 453, 41 L. Ed. 865 ; Sexton v. 
Kessler, 225 U. S. 90, 32 Sup. Ct. 657, 56 L. Ed. 995 ; Van Iderstine 
v. Nat. Discount Ce, 227 U. S. 575, 33 Sup. Ct. 343, 57 L. Ed. 652 ; 
Greey v. Dockendorff, 231 U. S. 513, 34 Sup. Ct. 166, 58 L. Ed. 
339; and by this court in McDonald v. Daskaro, 116 Fed. 276, 53 
C. C. A. 554. 

[4] This doctrine of équitable liens is fundamental in equity when- 
ever the intention, bona fides, identity, and ségrégation appear, with- 
out perfection as a common-law pledge by actual possession in tb.e 
pledgee ; and Walker v. Brown, supra, is an instructive case for 
its définition and application. It defines the rule to be (in substance) 
that an express executory agreement in writing, whereby spécifie 
property or a fund is clearly identified to constitute security for a 
debt or other obligation, créâtes an équitable lien upon the property 
or fund. enforceable whether the property is in the hands of the 
promisor, or of third parties not bona fide purchasers for value : 
and it approves the rule under thèse circumstances : Brown liad deliv- 
ered to Lloyd Mercantile Company, for assisting its crédit, numicipal 
bonds amounting to $15,000, which remained so jjlaced after reorgani- 
zation of the com])any, when the new company requested a line of 
crédit with Walker & Co., on the strength of such holding, for large 
purchases of goods. Such crédit was not extended, hov/ever, uncil 
after Brov/n had agreed in writing, that the bonds should so remain 
in the hands of the debtor "as long as there remained any debt due 
to Walker & Co." Svibsequently, without the creditor's knowledge, 
Brown obtained return of the bonds to him, when the debtor was in 
truth insolvent and indebted to Walker & Co. in a large amount ; and 
later Brown transferred the bonds to his wife as a gift. An équita- 
ble lien was upheld making the bonds chargeable as security for the 
indebtedness to Walker & Co. 
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In the récent case of Sexton v. Kessler, supra, the ruling in sup- 
port of an équitable lien is even more notable in the circunistances o) 
the debtor's possession of the securities. It arose in a suit by the 
trustée in bankruptcy to set aside the bankrupt's transfer cT securities 
to a créditer, made within less than a niouth of bankruptcy procecd- 
itigs and with knpwledge on the part of the creditor of the insolvency. 
The bankrupt was a New York firm and the creditor an English cor- 
poration, and thcy had long been engaged in a course of business, 
whercby tlie latter made advances to the former under a so-called 
"drawing crédit." As security for the advances, it was the express 
agreement and constant practice for the New York firm to set aside 
negotiable securities, purchased in their own business, which were 
placed in a package "upon a separate shelf of the New York fîrm's 
vault," and niarkcd as "Escrow for Account" of the English Com- 
pany, "intended as a protection against our long drawings against 
your good selves" : and during récent years the agreement and prac- 
tice included periodical certifîcates made by the debtor and sent to the 
creditor, naming the securities so held by the former. The agreernent 
further provided that the New York firm were at liberty to withdraw 
any of the securities so held "and replace them by others of equal 
value," and such changes were frequentlv made by the New York 
firm throughout the course of their dealings, which were continuous 
for several years, up to the moment when the New York firm be- 
came insolvent and so notified a représentative of the English cor- 
poration. The package of securities then held as above described 
were immediately delivered to such représentative. While the good 
faith of the transactions was challenged by the trustée in bankruptcy, 
the opinion overrules both that objection and the contention of un- 
lawful préférence, and rules (in efïect) that the arrangement con- 
ferred and preserved an équitable lien upon the securities so held and 
transferred, so that their surrender was not preferential. 

In Van Iderstine v. Nat. Discount Ce, supra, and Greey v. Dock- 
endorfï, supra, assignments of book accounts as security for advances 
are upheld as conferring équitable liens, good faith appearing; and 
the objection raised "that this lien was secret" js overruled as with- 
out force. In McDonald v. Daskam, supra, an équitable hen is recog- 
nized and enforced in favor of a creditor and against a trustée in 
bankruptcy, through notations on fire insurance policies left in the 
hands of the insurer's agent. 

We believe the findings of fact clearly authorize our above stated 
conclusions of law, and thus establish the right of the plaintiff in er- 
ror to retain the payment made to it ont of the fund described. 

The jiidgment is therefore reversed, and the cause remanded to the 
District Court, with direction to enter judgment thereupon in favor 
of the défendant below. 
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BOTHWELL v. FITZGERALD et al. 

In re AMERICAN FALLS CANAL & POWER CO. 

(Circuit Court of Appeals, Nintli Circuit. January 4, 1915.) 

No. 2431. 

1. Banketjptcy €=440 — Mode of Review. 

Tlie methods of revision prescrH)e(i by Bankr. Act July 1, 1898, c. 541, 
§ 24a, 30 Stat. 553 (Comp. St. 1913, § 9608), by appeal, and section 24b, 
by pétition for review, are exclusive of eacli other. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 915; Dec. 
Dig. ©=440. 

Appeal and review in banUruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

2. Banketjptcy <S=>440 — Review — Oeder Dissolvinq Injunction — "Contro- 

VERSY AEISING IN BaNKETJPTCY PBOOEEDINGS." 

An order dissolving a temporary injunction restralning the maintenance 
of proceedings, in tbe state court, for the appointment of a receiver to re- 
construct certain irrigation works started by the bankrupt, was a "coa- 
troversy arising in bankruptcy proceedings," reviewable by appeal, as 
provided by Bankr. Act, § 24a, and not by pétition for revision, under 
section 24b. 

[Ed. Note. — For other cases, see BanUruptcy, Cent. Dig. § 915; Dec. 
Dig. <S=440. 

For other définitions, see Words and Phrases, Second Séries, Contro- 
versy Arising in Bankruptcy Proceedings.] 

3. Courts <g=»356 — Fédéral Pbactice — Appeal — Inteeloctjtoet Orders. 

Appeals from orders or decrees not final are limited by Judicial Code 
(Act March 3, 1911, c. 231), §§ 128, 129, 36 Stat. 1133, 1134 (Comp. St. 
1913, §§ 1120, 1121), to orders or decrees granting, continuing, refusing, 
dissolving, or refusing to dissolve interloeutory injunctions. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 937; Dec. Dig. 
<S=>356.] 

4. Appeal and Eeeoe <S=874 — Gbantins or Refusinq Pbeliminaey Injunc- 

tion — Re,view. 

The rule that the granting or refusing ot a preliminary injunction ordi- 
narily rests in the sound discrétion of the trial court, and that a review 
by an appellate court is limited to whether there has been an abuse of 
discrétion in granting the right, does not apply to an appeal from am 
order dissolving a preliminary injunction, in which case the appellate 
court is not limited to the question of abuse of discrétion, but may iu- 
quire concerning ail the clrcumstances connected with the proceedings 
as they appear of record and the effect the dissolution may hâve on the 
rights of the parties. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3478, 
3480, 3481, 3484, 3530-3540 ; Dec. Dig. <®=>874.] 

B. Banketjpicy <©=391 — Couets — Jueisdiction — Pkocbedinos in Statk 
CotTET — Injunction. 

Since the Bankruptcy Act and the jurisdiction of the fédéral courts in 
bankruptcy, when properly invoked, is paramount in the administration 
of the affairs of bankrupts, and Is essentially exclusive, bankruptcy pro- 
ceedings having been instituted against an irrigation company, it was er- 
ror for the fédéral court to dissolve a preliminary injunction restralning 
proceedings by creditors of the bankrupt in the state court, for the ap- 
pointment of a receiver, to reconstruct a portion of the irrigation com- 

fi;53For other cases eee same toplc & KEY-NUMBER ta ail Key-Numbered Digests & Indexes 
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pany's works with money to be collected from contract holders, whlch 
was claimed by the trustée to constitute assets of the banknipt's estate. 
[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 637-655; 
Dec. Dig. <©=3391.] 

Appeal from the District Court of the United States for the District 
of Idaho, and Pétition for Revision under Section 24b, Bankr. Act 
July 1, 1898; Frank S. Dietrich, Judge. 

In the matter of bankruptcy proceedings of the American Falls 
Canal & Power Company. Pétition by Glenn R. Bothwell as bank- 
rupt's trustée to restrain T. E. Fitzgerald and another from main- 
taining proceedings in the state court for the appointment of a re- 
ceiver, with authority to reconstruct a portion of a bankrupt's irriga- 
tion System, in order to aiïord water to the complainants' premises. 
From 80 much of an order as dissolved a temporary injunction against 
the proceedings in the state court, the trustée appeals, and also files 
a pétition for review. Order dissolving injunction reversed, and péti- 
tion for revision dismissed. 

On the 3d day of February, 1901, the state of Idaho entered Into a con- 
tract with the American Falls Canal & Power Company, a public service 
corporation of the state of Utah, by the terms of which the canal company 
agreed to construct a canal and irrigatlng System from a point on the west 
iiank of the Snake river, into and tlirough certain counties in the state of 
Idaho, according to certain spécifications embodied in the contract, for the 
irrigation of certain lands whlch had been segregated by the state of Idaho 
under and by virtue of the provisions of the act of Congress of August 18. 
1894, 28 Stat. 422. c. 301. § 4 (Conip. St. 1913, § 4685). known as and deslg- 
nated the "Carey Act." T. E. Fitzgerald and W. A. West were the owners 
of certain lands included withln the area to be irrigated by the irrigating 
System of the canal company, and as such owners were also the owners of 
certain shares of perpétuai water right out of the waters appropriated by 
the Canal Company for its irrigating project. 

On March 22, 1913, Fitzgerald and West filed sults In the district court of 
the Fifth judicial district of the state of Idaho for the recovery of damages 
alleged to hâve been sustained by them through loss of crops by reason of 
the f allure of the canal company to supply their lands with water pursuant 
to the contract for the delivery of such water between each of the plaintifCs 
and the canal company. It was claimed in thèse suits that the failure of 
the canal company to deliver water to each of the plaintilïs therein was 
caused by the fact that a certain branch or latéral of the canal company, 
known as "Latéral No. 33," had been defectively constructed and maintained. 
in violation of the agreement between the parties. On September 17, 1913, a 
judgment was rendered In the action of Fitzgerald against the canal com- 
pany for the sum of $2,715. Subsequently a .ludgment by confession was 
rendered in the suit of West against the canal company in favor of the plain- 
tiff therein for the sum of $2,715. 

On February 24, 1914, the American Falls Canal & Power Company flled 
its voluntary pétition in bankruptcy in the United States District Court for 
the District of Utah, and on February 27, 1914, that court entered its order 
adjudging the company a bankrupt. The judgment for $2,715 obtained by 
Fitzgerald in hls suit against the canal company was listed by the bankrupt 
in its schedules as a claim against the bankrupt. The judgment by confession 
for $2,715 obtained by West in hls suit against the canal company was not 
so listed. On March 16, 1914, the appellant herein, Glena K. Bothwell, was 
appointed trustée of the bankrupt estate. 

On Aprll 6, 1914, Fitzgerald and West filed a complaint against the Ameri- 
can Falls Canal & Power Company in the district court of the Fifth judicial 

<g=:3For other cases see same topic & KEY-NUMBBR ia ail Key-Numbered Digesls & Indexes 
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district of the state of Idalio, In and for Power county, wherein thoy al- 
leged that the canal company after Its organization had proceeded to con- 
struct and build Its canal and irrigating System, but that the same nevcr 
had been constructed or completed, so as to carry and deliver water for 
the irrigation of the lands of the plaintlfEs ; that sufflclent water was iiot 
avallable nnder the Irrigating works of the canal company to furnish the 
water right holders under the System who were to take their water from 
latéral No. 33 wlth sufficient water to properly irrigate their lands, and 
that the plaintiffs were suffering great damage and loss by reason o£ the 
destruction of their crops and trees planted on tholr lands, by reason of their 
failure to receive water and to hâve latéral No. 33 completed. The plaintiffs 
further alleged that the canal company was insolvent in law and in fact, and 
was nnable to pay its debts or meet its eurrent obligations as they beeame 
due, and was without means to complète Its System, and especially latéral 
No. 33, so as to deliver water to the plaintiffs' lands. It was further al- 
leged that there were certain deferred payments due and owing from varions 
water right holders to the canal company, and that the plaintiffs were en- 
titled to hâve such deferred payments collected and applied toward the 
completlon of latéral No. 33. The plaintiffs therefore asked that some com- 
pétent and proper person be appointed by the court, as receiver of the canal 
company, wlth power to complète Its irrigating System, and wlth full power 
to collect sufficient moneys due and owing, or to become due and owing, to 
the canal company, from the holders of water rights, and to expend so niucli 
of the moneys so collected as should be necessary to complète the irrigatin;; 
System of the canal company, and especially latéral No. 33, so that the 
plaintiffs might be supplied with the amount of water to wliich they were on- 
titled under their agreements with the canal company. On the date of the 
fiiing by Fitzgerald and West of their complaint for the appointment of a 
receiver, the state court issued an order to show cause why a receiver shoulii 
not be appointed" pursuant to the prayer of the bill, with full power to com- 
plète the canal and irrigating System of the canal compîuiy, and espeei;ill>' 
latéral No. 33 thereof. 

On April 11, 1914. the appellant herein, as trustée of Oie bankrupt canal 
company, filed a pétition in the United States District Court for tlie District 
of Idaho, setting forth the bankruptcy proceedings then pending in the United 
States District Court for the District of Utah, and also setting forth the 
fact that suit had been brought in the state court of Idaho by Fitzgerald and 
West, against the canal company, for the appointment of a receiver, for the 
purposes set forth in the complaint in that suit. The petitioning trustée 
further alleged that Fitzgerald and West were by their suit in the state 
court attempting to secure préférences and advantages over other creditors 
of the bankrupt corporation, and were also seeking to compel the applica- 
tion and use of the assets of the esta te to tlieir own spécial beneflt and ad- 
vantage, and that It would be advisory and to the advantage of the estate 
that some suitable person be appointed ancillary trustée by the United States 
court, to act for and in connection with the petitioner in the administration 
of the estate. The trustée asked for an order to show cause against Fitz- 
gerald and West, and their attorneys, why they should not be permanently 
enjolned from institutiug or prosecutiiig auy proceedlng In the state court of 
Idaho against the trustée, or the baukrnpt canal company, and that upon 
final hearing of such order the court desiguate and appoint some proper ami 
suitable person as ancillary trustée in bankruptcy of the canal company. 

On April 13, 1914, the United States District Court for the District of 
Idaho issued an order to show cause against Fitzgerald and West and their 
attorneys, and thereafter, and on April 17, 1914, Fitzgerald and West, through 
their attorneys, in response to the order to show cause filed their answer, 
wherein they admitted that they had commenced an action in the state court 
of Idaho against the canal company with the object of securing the appoint- 
ment of a receiver to complète latéral No. 33 of the canal System of the 
bankrupt corporation, and to hâve the receiver authorized and directed to 
collect certain deferred payments from the water right holders in an amount 
sufficient for that purpose. They denied that the application of thèse de- 
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ferred payments to the eomp'ietlon of the latéral would In any wlse damago 
the creditors of the bankrupt esta te, and, among other thlngs, aileged that 
the deferred payments to the amouut necessary to complète latéral No. 3;! 
were not properly assets of the bankrupt estate. ïhey therefore asked that 
no restraining order be made as prayed for in the pétition flled by the trus- 
tée in bankruptcy, but that, if the court concluded that the deferred pay- 
nifiuts were assets of the estate and should be under the control of an 
ancillary trustée to be appointed by the court, then that the court treat 
their complaint flled in the Idaho state court as their pétition for the ap- 
pointment of such trustée, and that the relief prayed for therein be granted 
by the District Court for the District of Idaho, and that the ancillary trustée 
appointed by that court be dlrected to complète latéral No. 33, and that he be 
authorized to coUect the deferred payments for that purpose. A hearing was 
had before the court below iipon the pétition for the order to show cause, 
the order to show cause, and the answer thereto, and on April IT, 1914, that 
court made aud entered the following order: 

" * * • It appearing to the court that said bankrupt was possessed of 
property located within the state of Idaho and that the légal tltle and pos- 
session of said property was in the trustée prior to the institution of said 
proceeding (the proceeding by Fitzgerald and West in the Idaho state 
court) ; and it further appearing that it is the duty of the said tnistee in 
bankruptcy to apply to the référée in bankruptcy for authorlty to recon- 
struct and rehuild a certalb latéral conveying water from American Falls 
Canal & Power Company System to the lands of said T. E. Fitzgerald and 
W, A. West, coramonly known as Latéral No. 33, so as to properly irrigate 
said lands: 

"It is ordered that said T. E. Fitzgerald and W. A. West be and they 
are hereby enjoined and restrained from proceeding further in said action 
in the district court of the Fifth judicial district of the state of Idaho, in 
and for l'ower county, wherein the said T. E. Fitzgerald and W. A. West are 
plaintiffs, until further order of this court; and 

"It Is further ordered that the said Glenn R. Bothwell, as trustée in the 
matter of the bankruptcy of the American Falls Canal & Power Company, 
make application at once for authority from the said bankruptcy court within 
the I>istrict of Xltah, to reconstruct and rebulld said latéral No. 33 in such 
inanner as to convey water from the main canal of the American Falls Canal 
& Power Company System to the lands owned by the said T. E. Fitzgerald and 
W. A. West for the proper Irrigation of said lands, pursuant to the con- 
tracts attaehed to complaint in said action and to the pétition herein as 
Bxhibit B, the expeijse of such reconstruction work to be paid as dlrected 
by said bankruptcy court; and 

"It is further ordered that the said Glenn R. Bothwell, as such trustée, 
report to thIs court his procecdinss in the matter on the 5th day of May, 1914, 
at the hour of 10 o'elock a. m." 

Pursuant to the above order, and on May 2, 1914, the appellant herein, as 
trustée of the bankrupt estate, presented to the judge of the United States 
District Court for the District of Utah a pétition for the détermination and 
adjudication of the coutroversy between Fitzgerald and West and the Ameri- 
can Falls Canal & Power Company. In this pétition there were set forth ail 
of the proceedings In the matter of the bankruptcy, the suit instituted by 
Fitzgerald and West in the state court of Idaho for the appointment of a 
recelver, and ail proceedings therein, the issuance of the restraining order 
by the District Court for the District of Idaho, and the order of that court 
above set forth. Referring to that order, the petltioner aileged "that in and 
by said order so made by the United States District Court for the District 
of Idaho, the court dlrected and provided that proceedings and controversles 
In respect to the construction of said latéral No. 33 should be carried on and 
determlned by the United States District Court for the District of Utah as 
a court of bankruptcy, and dlrected your petltioner to file in said United 
States District Court for the District of Utah a pétition suggestlng the situa- 
tion, and providing for such repairs, altérations, and changes as tliis court 
iiiight détermine with respect to said latéral No. 33." 
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A fopy of the order of the District Court for the District of Idaho w:is 
annexed as an exhlbit to tlie pétition. The petltioner prayed as foUows: 

"That the court détermine and adjudicate ail controversies vcith respect 
to the matters in the foregoing pétition set forth. That the court adjudge 
and decree the claims of the said "W. A. West, Mary A. Fitzgerald, and T. 
E. E''itzgerald whoUy invalid, and that upon final hearing the said parties be 
restralned and en.joined from making any claim adverse to the rights of 
your petitioner, as such trustée in bankruptcy, and from in any manner 
interferlng with the estate of said bankrupt, and that in the meantime and 
pending such final hearing, the said W. A. West, Mary A. Fitzgerald, and 
T. B. Fitzgerald be enjoined and restrained from in any manner interferlng 
with the estate of said bankrupt or the possession or administration thereof 
by your petitioner. 

"That if the court should détermine It proper and within the power of 
your petitioner, as such trustée in bankruptcy, so to do, authority be given to 
your petitioner to reconstruct said latéral No. 33, as suggested in the order 
made by said United States District Court for the District of Idaho, and 
for that purpose that the court détermine the nature and estent and the 
amount of money to he expended for such construction work, and that the 
court détermine at whose expense and in what manner such work should be 
done. 

"That in the event the court shall détermine that any of the claims of 
the said W. A. West, Mary A. Fitzgerald, and T." E. Fitzgerald are défensive 
to the equity of your petitioner in and to said contraets, or are défenses at 
ail under said contraets, that the equity and right of your petitioner in and 
to said contraets be converted into cash, that said equity be sold free and 
clear of ail défenses, and that the said W. A. West, Mary A. Fitzgerald, and 
T. E. Fitzgerald be required to resort to the funds so obtained for the satis- 
faction of said claims." 

On May 4, 1914, pursuant to the order of April 17, 1914, of the District 
Court for the District of Idaho, the trustée présent ed to that court his 
leport, whereln he stated that immediately after the entry of the order of 
April 17, 1914, "wherein he was required to make application to the District 
Court of the United States for the District of Utah for instructions respecting 
latéral No. 33 of the American Falls Canal," he proceeded to secure such 
information as he deemed necessary to fuUy présent the matter to the Utah 
i«urt, and thereafter he had presented the matter to the judge of that court, 
in chambers, and he was there informed that the court would not be able 
to hear the matter until May 2, 1914 ; that subsequently the petitioner had 
again called on the judge of the Utah court, and was again Informed that 
the matter could not be heard untU May 2, 1914 ; that on the latter date the 
pétition of the trustée for the détermination of the eontroversy between Fitz- 
gerald and West and the Canal Company had been presented to the judge 
of the Utah court, and the matter fully explained to him, and it was at 
that time taken under advisement The petitioner further reported that 
by the pétition and the exhibits thereto attached the entlre eontroversy had 
been fully and fairly presented to the Utah court for a full and proper dé- 
termination of the eontroversy. The report of the trustée was presented to 
the judge of the court below, in chambers, in the présence of counsel for 
the respective parties, and thereupon, after hearing, the foUowing order 
was entered by the judge of that court: 

"The court having heretofore, to wit, on April 17, 1914, made an order 
temporarily restralnlng T. E. Fitzgerald and W. A. West from taking certain 
proceedings In the district court of the Fifth judicial district of the state of 
Idaho, in and for Power county, and having directed the appllcant for the 
Injunctlve order, Glenn R. Bothwell, trustée in bankruptcy, to make an ap- 
plication at once for authority from the bankruptcy court in Utah to recon- 
struct and rebuild a certain latéral therein referred to as latéral No. 33. In 
such manner as to convey water from the main canal of the American 
Falls Canal & Power Company's System to the lands owned by T. E. Fitz- 
gerald and W. A. West ; and it now appearing to the court from a report 
made and filed herein that no such application has been made to the bank- 
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ruptcy court ot Utah, but that, on the other hand, an appUcatior) bas been 
made to the bankruptcy court of Utah for the rejection ot the claim of 
said Fitzgerald and said West that such latéral be constructed under their 
eoutraets ; and it further appearing to the court that there is danger that 
unless such latéral is constructed wlthout delay said Fitzgerald and sald 
West will not be able to irrlgate theIr lands during the irrigating season for 
1014: 

"It is therefore ordered that said former order, dated April 17, 1914, be 
and the same is hereby vacated and set aside, and the Injunctive relief prayed 
for by the trustée in bankruptcy is denled." 

The trustée in bankruptcy bas prosecuted an appeal to this court from 
the last-mentioned order, to the extent that the order vacated the inter- 
locutory decree of April 17, 1914, granting to the trustée injunctive relief, 
enjoining Fitzgerald and West from the further prosecution of their suit in 
the State court of Idaho. The trustée bas also filed in this court a pétition 
for revision of the order of May 4, 1914, as well as the order of April 17, 
1914, under section 24b of the Bankruptcy Act of July 1, 1898. 

The appellant's pétition to the lower court for a supersedeas order, upon 
giving a supersedeas bond, was denled. Subsequently, upon application to a 
member of this court, a supersedeas bond was taken and a supersedeas order 
Issued, continuing in force the temporary injunetion. 

Charles C. Dey, A. L. Hoppaugh, L. R. Martineau, Jr., and Isaac 
Blair Evans, ail of Sait L,ake City, Utah, for appellant and petitioner. 

W. E. Sullivan and L. L. Sullivan, botb of Boise, Idaho, for ap- 
pellees and respondents. 

Before GII.BERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
This case cornes hère by appeal, and also upon a pétition for revision. 
The assignment of errors indicates that the appeal is taken under sec- 
tion 24a of the Bankruptcy Act. The pétition for revision is under 
section 24b of that act. As each of thèse methods of procédure is 
exclusive of the other (In the Matter of Loving, 224 U. S. 183, 32 
Sup. Ct. 446, 56 L. Ed. 725; In re Mueller, 135 Fed. 711, 68 C. 
C. A. 349), we must détermine which of the two methods this court 
is authorized to entertain. 

[2] We are of the opinion that the question at issue is a controversy 
arising in bankruptcy proceedings, and cornes hère for review under 
section 24a of the Bankruptcy Act. Hewit v. Berhn Machine Works, 
194 U. S. 296, 24 Sup. Ct. 690, 48 L. Ed. 986; Coder v. Arts, 213 
U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772, 16 Ann. Cas. 1008; 
Mitchell Store Building Co. v. Carroll, 232 U. S. 379, 34 Sup. Ct. 
410, 58 L. Ed. 650. In such case the appeal takes the course pre- 
scribed in the act establishing the Circuit Court of Appeals (Act March 
3, 1891, c. 517, 26 Stat. 826; Mitchell Building Co. v. Carroll, supra). 
Section <7 of that act (section 129 of the Judicial Code) provides 
for an appeal to the Circuit Court of Appeals, where upon a hearing 
in equity in a District Court an injunetion is granted, continued, re- 
fused, or dissolved by an interlocutory order. This is an appeal from 
an interlocutory order made and entered in the United States Dis- 
trict Court of Idaho on May 4, 1914, vacating and setting aside a 
previous order made and entered in that court on April 17, 1914, en- 
joining and restraining the appellees, until the further order of the 
court, from proceeding further in their suit in the state court of 
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îdaho against the American Falls Canal & Power Company, a cor- 
poration, bankrupt. Tlie order of April 17, 1914, contained two sep- 
arate and distinct orders. The first order directed that an interloc- 
utory injunction issue restraining and enjoining Fitzgerald and West 
from proceeding further in their action in the state court against the 
bankrupt corporation; the second order directed that the trustée in 
bankruptcy should make application to the bankruptcy court in the 
district of Utah for authority to reconstruct and buiid latéral No. 33 
in the manner therein directed. Both of thèse orders were set aside 
and vacated by the gênerai order of May 4, 1914. The appellant, 
considering himself aggrieved by that part of the order of May 4, 
1914, setting aside and vacating the previous order of April 17, 1914, 
granting the temporary injunction, appealed from that part of the 
order of May 4, 1914, to this court, and that is the appeal and order 
now under considération. The remaining order of April 17, 1914, 
directing the trustée in bankruptcy to make application to the bank- 
ruptcy court in Utah for authority to reconstruct and build latéral 
No. 33, was also vacated and set aside by the gênerai order of May 
4, 1914; but from that part of the latter order no appeal lias been 
taken to this court. 

[3] Appeals from orders or decrees not final are limited by statute 
to orders or decrees granting, continuing, refusing, dissolving, or re- 
fusing to dissolve interlocutory injunctions. Sections 128 and 129, 
Judicial Code. The order or decree of May 4, 1914, vacating and 
setting aside that part of the order of April 17, 1914, granting an 
interlocutory injunction, is appealable under the statute as an order 
dissolving an injunction; but that part of the order of May 4, 1914, 
vacating and setting aside that part of the order of April 17, 1914, 
directing the trustée in bankruptcy to apply to the bankruptcy court 
in Utah for authority to reconstruct and rebuild latéral No. 33, is 
clearly not appealable under any statute, unless the order be held 
to be a final order or decree, and appealable under section 128 of the 
Judicial Code. But whether it is or is not a final order or decree is 
not material in the présent inquiry, since no appeal has been taken 
from that order, and it is therefore not before us for review. 

[4] This brings us to the considération of the only question in- 
volved in this appeal : Was the lower court right in dissolving the 
interlocutory injunction? The rule that the granting or refusing of 
a preliminary injunction ordinarily rests in the sound discrétion of 
the trial court, and a review thereof by an appellate court is limited 
to the inquiry whether there was an abuse of discrétion in granting 
the writ, is based largely upon the considération that the object and 
purpose of the preliminary injunction is to préserve the existing state 
of things until the rights of the parties can be fairly and fully in- 
vestigated and determined upon strictly légal proofs according to the 
course and principles of equity. Blount v. Société Anonyme du Filtre 
Chamberland Système Pasteur, 53 Fed. 98, 3 C. C. A. 455 ; Kings 
County Raisin & Fruit Co. v. United States Con. Seeded Raisin Co., 
182 Fed. 59, 104 Ç. C. A. 499. But no such considération obtains 
where the trial court dissolves a preliminary injunction. The grant- 
ing of an injunction to préserve the status quo may be a substantial 
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and persuasive reason for continuing it in force. It follows that when 
a preliminary injunction has been dissolved the appellate court will 
net be limited to the question whether the trial court has abused its 
discrétion in dissolving the injunction, but may inquire into ail of 
the circumstances connected with the proceedings as they appear of 
record, and the efifect the dissolution of the injunction may hâve on 
the rights of the parties. 

In the brief of the appellees there is a statement of what transpired 
in the court below when that court made its order of April 17, 1914, 
and how that order came to be vacated, as provided in the order of 
May 4, 1914. The statement was repeated upon the oral argument 
of this case. The proceedings referred to relate to a supposed under- 
standing between the parties as to the pétition to be presented to 
the Utah court relating to the reconstruction and rebuilding of latéral 
No. 33, and the failure of the appellant to comply with that under- 
standing in his pétition to the Utah court is stated as the reason for 
the order of May 4, 1914. The proceedings are not contained in the 
record, and it seems superfluous to state that an appellate court can- 
iiot inquire into and détermine facts relating to a supposed verbal 
understanding concerning orders of a trial court in determiniiig a con- 
troversy relating to such orders. Such an understanding should be 
made of record, either by written stipulation, or by an order to which 
the consent of the parties is made to appear. The m.atter referred to is 
not available in this case, in the manner presented, to détermine the 
question involved in this appeal. 

[5] The effect of dissolving the interlocutory order granting the 
injunction was to permit the state court, in a suit brought subséquent 
to the commencement of bankruptcy proceedings, to proceed with the 
suit in that court, appoint a receiver with power to complète the 
irrigating System of the bankrupt corporation, collect sufficient moneys 
due and owing, or to become due and owing, from the holders of 
water rights entered into with the bankrupt corporation, and to ex- 
pend the moneys so collected, or so much thereof as should be neces- 
sary to complète the irrigating System of the bankrupt corporation, and 
especially to complète latéral No. 33, so that the plaintiiïs in that 
suit might be supplied with water to be delivered to them pursuant 
to the provisions of their deeds. The resuit of such proceedings in 
the state court would be to withdraw from the bankruptcy court ail 
questions relating to the rights of Fitzgerald and West, as against 
the estate of the bankrupt corporation, and to remit those questions 
to the state court for détermination. 

The object of the Bankruptcy Act was to establish a uniform Sys- 
tem of bankruptcy, and with that end in view to take from the state 
courts the décision and détermination of ail such questions and con- 
troversies as are by the act placed within the jurisdiction of the bank- 
ruptcy courts. Under the provisions of section 2 of the act, the Dis- 
trict Courts of the United States, as courts of bankruptcy, are in- 
vested with jurisdiction: 

" * * ♦ (2) To allow claims, disallow daims, reconsider allowed and 
dlsallowed claims, and allow or disallow them against bankrupt estâtes; (3) 
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appoint recel vers, • ♦ • for the préservation of estâtes, to take charge 
of the property of the bankrupts after the flling of the pétition and until it 
is dlsmissed or the trustée is qualifled ; * * • (7) cause the estâtes of 
l)ankrupts to be collected, reduced to money and dlstributed, and déter- 
mine controversles in relation thereto ; • ♦ * (19) transfer cases to 
other courts of bankruptcy ; and (20) exercise auxiliary jurisdiction over 
persons or property wlthin thelr respective territorial llmits in aid of a re- 
ceiver or trustée appointed in anotlier bankruptcy proceedlng pending in auy 
other court of bankruptcy." 

"ïhe bankruptcy law is parauiount, and the jurisdiction of the fédéral 
courts in bankruptcy, when property invoked, in the administration of the 
afEairs of insolvent persons and corporations, is essentlally exclusive." in 
re Watts & Sachs, 190 U. S. 1, 27, 23 Sup. Ct. 718, 724 (47 L. Ed. 933). 

"It is the purpose of the bankruptcy law, passed In pursuance of the power 
of Congress to establlsh a uniform System of bankruptcy throughout the United 
States, to place the property of the bankrupt under the control of the court, 
vvherever it is found, wlth a view to its equal distribution amoug the cred- 
itors. The fillng of the pétition is an assertion of jurisdiction wlth a vlew 
to the détermination of the status of the bankrupt and a settlement and dis- 
tribution of hls estate. ïhe exclusive jurisdiction of the bankruptcy court 
is so far in rem that the estate Is regarded as in custodla legls from the 
flUng of the pétition.'' Acme Harvester Co. v. Beekman Lum. Oo., 222 U. S. 
300, 307, 32 Sup. Ot. 90, 99 (56 I.. Ed. 208). 

It was not intended by Congress that after the passage of this act 
the détermination of controversies arising thereunder, or growing out 
of proceedings instituted pursuant to its provisions, should be sub- 
mitted to tribunals other than those especially designated in the act. 
In United States FideUty & Guaranty Co. v. Bray, 225 U. S. 205, 
217, 32 Sup. Ct. 620, 625 (56 L. Ed. 1055) the Suprême Court of the 
United States, in construing the provisions of section 2 of the Bank- 
ruptcy Act, said: 

"We think it is a necessary conclusion from thèse and other provisions 
of the act that the jurisdiction of the bankruptcy courts in ail 'proceedings 
in bankruptcy' is Intended to be exclusive of ail other courts, and that such 
proceedings include, auiong others, ail matters of administration, such as 
the allowance, rejeetlou, and reconsidéra tion of clalms, the réduction of the 
estâtes to money and its distribution, the détermination of the préférences 
and priorltles to be accorded to claims presented for allowance and payment 
In regular course, and the supervision and control of the trustées and other.s 
who are employed to assist them. * * * A distinct purpose of the Bank- 
ruptcy Act is to subject the administration of the estâtes of bankrupts to 
the control of tribunals clothed wlth authority and charged wlth the duty 
of proceedlng to final settlement and distribution In a summary way, as 
are the courts of bankruptcy. Creditors are entltled to hâve this autliority 
exercised, and justly may complain when * * * an important part of 
the administration Is sought to be ell'eeted through the slower and less ap- 
proprlate processes of a plenary suit in equlty In another court, involvlng 
collatéral and extranoous matters wlth which they hâve no concern." 

The merits of the controversy respecting the reconstruction and 
rebuilding of latéral No. 33, as claimed by Fitzgerald and West, and 
the method of meeting the expense to be connected with such recon- 
struction and rebuilding, if ordered, should be determined upon the 
issues presented by the trustée in bankruptcy in his pétition to the 
District Court of Idaho, invoking the ancillary jurisdiction of that 
court in the administration of the bankrupt estate in Idaho, or the 
questions should be presented to and determined by the bankruptcy 
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court of original jurisdiction in Utah. In the order of April 17, 1914, 
it was provided that the expense of reconstructing and rebuilding 
latéral No. 33 should be paid as directed by the bankruptcy court of 
Utah. That order bas been vacated, but the questions are still pre- 
sented by the pétition of the trustée in bankruptcy whether the de- 
f erred payments due to the bankrupt corporation in the amount neces- 
sary to reconstruct and rebuild latéral K^o. 33 are or are not assets 
of the bankrupt estate for the payment of that expense, and whether 
the application of such deferred payments in that amount would con- 
stitute a préférence in favor of Fitzgerald and West under the bank»- 
ruptcy act. Thèse questions call for décision prior to the entry of 
any order by either the Utah court in the exercise of its original ju- 
risdiction, or the Idaho court in the exercise of its ancillary juris- 
diction providing for the reconstruction and rebuilding of latéral No. 
33. The creditors of the bankrupt corporation are clearly entitled 
to hâve this controversy dealt with under the Bankruptcy Act and by 
a bankruptcy court authorized to cause the estate of the bankrupt 
corporation to be collected, reduced to money, and distributed, and 
ail controversies determined in relation thereto, and pending such dé- 
termination the temporary injunction should be continued in force, 
enjoining and restraining Fitzgerald and West from proceeding fur- 
ther in the action in the state court respecting the same subject-matter. 
The order of this court will therefore be that the order of the Dis- 
trict Court of Idaho of May 4, 1914, dissolving the temporary in- 
junction provided in the order of April 17, 1914, be reversed, and 
that the temporary injunction issued, and heretofore continued by 
supersedeas, be further continued in force until the further order of 
the District Court, and that the court take such further proceedings 
in the matter as are not inconsistent with this opinion. The pétition 
for revision will be dismissed. 



PTJ6H et al. v. LOISEL (two cases), t 
In re JOSEPH WEBRE CO., Limited. 
(Circuit Court of Appeals, Flfth Circuit. January 18, 1915.) 
Nos. 2658, 2663. 

1. Banketjptct <S=>20 — Possession of Peopeety — Eeceivbb. 

The possession of a bankrupt's property by a receiver appolnted by the 
State court, wliose appointment was the act of bankruptcy alleged in the 
pétition, does not deprive the bankruptcy court of the right to the pos- 
session and control of the property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 23 ; Dec. Dlg. 
<S=>20.] 

2. Bankbupict <S=»20 — Custody of Peoperty — Foeeolosuee of Moetgage. 

Property which was in the possession of a bankrupt at the time the pé- 
tition was filed against him is in the custody of the bankruptcy court 
from the date of the filing of the pétition, and the state court cannot, 

^cx^FoT other cases see same topic & KBY-NUMBER in ail Key-Numbered BigesU & ladexei 
219 F. — 2T t Rebearing denled March 1, 1915. 
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after the pétition but before adjudication, make an order for the fore- 
closure of a mortgage against part of the property. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 23 ; Dec. Dig. 
(©=s>20.] 

3. Bankbuptcy <®=)105 — Bnjoining Pboceedings in State Couet — Discré- 

tion. 

A showlng tbat the amount secured by registered mortgage as against 
a banlîrupt's property Is more than the property can be sold for does 
net show that the banltrupt bas no equlty in such property, so that the 
bankruptcy court abused its discrétion in enjoining state foreclosure pro- 
ceedings, since it does not show what amount is still due on tbe mort- 
gage. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 156-15S, 
162; Dec. Dig. <g=>105.] 

4. Bankbtjptot <S=>105 — Enjoining Pboceedings in State Coubt — Appear- 

ANCE OF Trustée. 

A trustée in bankruptcy, who appeared in foreclosure proceedings in 
the State court for the sole purpose of questioning the jurlsdiction of tbat 
court, dld not thereby submlt to the jurisdiction of the state court so as 
to be precluded from asking an Injunction by tbe bankruptcy court 
against further proceedings by the state court. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 15S-158, 102 ; 
Dec. Dig. <S=>105.] 

Pardee, Circuit Judge, dissenting. 

Appeal from, and Pétition to Superintend and Revise Order of, the 
District Court of the United States for the Eastern District of Louisi- 
ana; Ru fus E. Poster, Judge. 

Bankruptcy proceedings against Joseph Webre Company, Limited, in 
which Victor Loisel was trustée. From an order of the District Court 
restraining Edward N. Pugh and another from selUng property of the 
bankrupt, under proceedings in the state court for the foreclosure of 
a mortgage, Edward N. Pugh and another appeal, and file a pétition to 
superintend and revise. Judgment affirmed, and pétition to superin- 
tend and revise denied. 

E. N. Pugh, of Donaldsonville, La., and Charlton R. Beattie, of New 
Orléans, La., for appellants. 

Ralph J. Schwarz, Wm. B. Le Bourgeois, Edwin T. Merrick, and 
Philip Gensler, Jr., ail of New Orléans, La., for appellee. 

Before PARDEE and WALKER, Circuit Judges, and SHEP- 
PARD, District Judge. 

WALKER, Circuit Judge. Between the dates of the filing of a 
pétition to h9.ve the Joseph Webre Company, Limited, adjudged an in- 
voluntary bankrupt, and the adjudication in pursuance of that péti- 
tion, the holder of a mortgage, which had been made by the bankrupt 
nearly a year before the institution of the bankruptcy proceeding, in- 
stitutcd in a Louisiana state court a proceeding for the enforcement 
of the lien created by that mortgage; that proceeding being one the 
sole purpose of which was the enforcement of the mortgage lien, no 
Personal judgment against the mortgagor being sought. By an appea! 
and also by a pétition to superintend and revise, the mortgagee brings 
into question the validity of an order of the court below for the is- 

©saFor other cases see same topio & KEY-NUMBER in aU Key-Numberea Digests & Indexes 
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suance of an injunction enjoining and restraining the mortgagee and 
the sheriff, who had made a seizure of the mortgaged property under 
the proceedings for the enforcement of the mortgage lien, from sell- 
ing, claiming possession of, holding, or in any wise claiming or exer- 
cising dominion or control over the property embraced in the mort- 
gage. 

The mortgagee claims the right to proceed in the state court to en- 
force his mortgage lien without interférence by the court of bankrupt- 
cy, and complains of the action of the latter court as an unauthorized 
meddling with and obstruction of the exercise of the right claimed. 
The question presented is whether the bankruptcy court erceeded its 
authority in taking the action which is complained of . 

[ 1 ] The record discloses nothing other than the seizure under the 
foreclosure proceeding that could be regarded as an obstacle to the 
bankruptcy court's exercise of control over the bankrupt's property. 
At the time the pétition was filed, the property embraced in the mort- 
gage was 80 situated as to be as much subject to be taken into custody 
by the bankruptcy court as if it had then been in the actual possession 
of the bankrupt, as plainly the act of bankruptcy alleged in the pétition, 
namely, the alleged bankrupt's causing a receiver of its property to be 
appointed within four months prior to the filing of the pétition, could 
not hâve had the elïect of depriving the bankruptcy court of the right 
to the possession and control of the bankrupt's property. Bankruptcy 
Act (Act July 1, 1898, c. 541, 30 Stat. 546 [Comp. St. 1913, § 9587]) 
§ 3, subd. 4; In re Hecox, 164 Fed. 823, 90 C. C. A. 627. The record 
does not indicate that the receiver appointed by the state court asserted 
any right of possession as against the trustée in bankruptcy. 

[2] In the argument by which the claim made is sought to be sup- 
ported much reliance is put on the rulings made in the cases of His- 
cock V. Varick Bank of New York, 206 U. S. 28, 27 Sup. Ct. 681, 51 
L. Ed. 945, and Jones v. Springer, 226 U. S. 148, 33 Sup. Ct. 64, 57 
L. Ed. 161, and especially upon certain expressions used in the course 
of the opinion rendered in the first mentioned of thèse cases. Nothing 
that was said by the court in making disposition of the case of Jones 
v. Springer indicates any departure from the propositions stated in pre- 
vious décisions (Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 46 
h. Ed. 405 ; Acme Harvester Co. v. Beekman Lum. Co., 222 U. S. 300, 
32 Sup. Ct. 96, 56 L. Ed. 208) to the efïect that the filing of a péti- 
tion to hâve one adjudged a bankrupt is a câveat to ail the world, 
and in elïect an attachment and injunction, and that property of the 
bankrupt which was in his possession when the pétition against him 
was filed is to be regarded as in custodia legis from the date of the 
pétition as against a subséquent attachment or seizure of it under 
process of another court. On the contrary, the court, in the opinion 
rendered in that case, distinctly recognized that such property was 
to be regarded as having been subject to the control of the bankrupt- 
cy court from the date of the pétition ; but it was held that where. 
under an attachment from another court, levied before the pétition 
was filed in a distant state, property of the bankrupt had been, with- 
out notice of the pétition, put into the hands of a receiver appointed 
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by the court from which the attachment issued, that court, having the 
actual Gustody of the res, had the power to préserve the subject- 
matter of the controversy that necessarily was incident to such condi- 
tions, and that a sale of the property under its order, on the ground 
that it was "of a perishable nature, and Hable to be lost or diminish- 
ed in value before the final adjudication of the case," within the 
terms of a local statute providing for a sale in such circumstances, 
was to be regarded, not as the exercise of a power over the property 
inconsistent with that acquired by the bankruptcy court as a resuit 
of the filing of the pétition, but as within the authority which, from 
the necessity of the case, a court having the actual custody of a thing 
possesses to préserve that thing while in its custody. It was on this 
ground that it was held that the sale stood, with the resuit that the 
claim of the trustée was transferred to the proceeds, which were pre- 
sumed to represent the fair value of the property and to take its 
place. The décision in that case by no means recognized the exist- 
ence of power in the court which by its receiver took possession of 
property of the bankrupt after the pétition against him was filed to 
withdraw that property from the grasp of the bankruptcy court. It 
simply recognized the propriety of the action taken by the court 
which had the actual custody of perishable property in ordering its 
sale for the benefit of ail persons who might assert claims to it, not 
because that court had the right to détermine to what claim the prop- 
erty 30 converted into cash should be subjected, but because the thing 
might hâve perished while in its custody, with the resuit of defeating 
the bénéficiai exercise of power over it by either that court or any 
other one that might hâve a superior right to its custody and admin- 
istration. In that case the court, which by its receiver took posses- 
sion of property of the bankrupt after the pétition against him was 
filed, was not held to hâve thereby acquired any other power than 
that of preserving the subject of controversy while in its actual cus- 
tody. 

In the case of Hiscock v. Varick Bank of New York, supra, it was 
held that the pendency of a pétition to hâve one adjudged a bankrupt 
did not invalidate a sale of personal property by his pledgee who at 
the time the pétition was filed' had both the title and possession of 
the subject of the sale. The court did not in that case deal with the 
question of the right of another court, by a seizure under process 
issued by it in suit brought after the pétition in bankruptcy was filed, 
to remove beyond the reach of the bankruptcy court property, or the 
administration of it, of which at the time the pétition was filed the 
bankrupt had possession and the title, though subject to a lien sought 
to be enforced by the suit brought in such other court. It dealt with 
the case of a sale by one who at the time the pétition was filed, and 
long before that date, was in possession of the thing sold, having a 
title to it which was good against the bankrupt and ail the world. 
Collier on Bankruptcy (9th Ed.) 948. It is not permissible to give to 
any expression used by the court in the opinion rendered in that case 
the efi:ect of a décision that the existence of a valid lien on property 
of the bankrupt which was in his possession at the time the pétition 
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against him was filed enables another court, in which the enforce- 
ment of that lien subsequently is sought, to withdraw the subject of 
the Hen beyond the reach of the bankruptcy court. Many provisions 
of the bankruptcy statute forbid the conclusion that the right of the 
court of bankruptcy to control the administration of the bankrupt's 
estate extends only to that part of it, if any, which may happen to 
be unincumbered by a valid lien. We think it is apparent that the 
bankruptcy act, as a whole, contemplâtes the taking possession and 
control of the bankrupt's estate by the court of bankruptcy acting 
through its trustée. The property is taken into custody in the con- 
dition in which it is found at the time of the filing of the pétition, 
subject to ail existing valid liens upon it. The filing of the pétition, 
of course, does not displace or disturb such liens ; but neither the 
existence of such liens, nor attempts of the lienors to enforce them 
without resorting to the court of bankruptcy for that purpose, con- 
stitute obstacles to the exercise by that court of the right to take into 
custody the bankrupt's estate and to control the administration of it. 
The court is vested with ample povver to protect the rights of Hen- 
holders otherwise than by permitting them to be enforced in some 
other court or courts. Whitney v. Wenman, 198 U. S. 539, 552, 25 
Sup. Ct. 778, 49 L. Ed. 1157; Bankruptcy Act, §§ 2, 57, 67, 69a, 70. 
In référence to the power of the bankruptcy court from the time of 
the filing of the pétition, the following was said in the opinion render- 
ed in the case of Acme Harvester Co. v. Beekman Lumber Co., 222 
U. S. 300, 306, 32 Sup. Ct. 96, 99 (56 L. Ed. 208) : 

"Whatever may be the limitations of ttie doctrine declared by this court, 
speaklng by the late Chief Justice Fuller in Mueller v. Nugent, 184 U. S. 1, 14 
[22 Sup. Ct. 26.9, 275 (46 Ij. Bd. 405)1 where it is said: 'It is as true of the 
présent law (189S) as it was of that of 1867, that the filing of the pétition 
is a caveat to ail the world. and in effcct an attachment and injunction (Bank 
V. Sherman, 101 U. S. 403 [25 L. Ed. 866]) ; and on adjudication, title to the 
bankrupt's property became vested in the trustée (sections 70, 21e), with 
actual or constructive possession, and placed in the custody of the bank- 
ruptcy court' — it is none the less certain that an attachment of the bank- 
rupt's property after the filing of the pétition and before adjudication cannot 
operate to remove the bankrupt's estate from the jurisdiction of the bank- 
ruptcy court for the purpose of administration under the act of Congress. 
It is the purpose of the Bankruptcy Law, passed in pursuance of the power 
of Congress to establish a uniform. System of bankruptcy throughout the 
United States, to place the property of the bankrupt under the control of 
the court, wherever it is found, with a view to its equal distribution among 
the creditors. The filing of the pétition is an assertion of jurisdiction with 
a View to the détermination of the status of the bankrupt and a settlement 
and distribution of his estate. The exclusive jurisdiction of the bankruptcy 
court is so far in rem that the estate is regarded as in custodia legis from 
the filing of the pétition. It is true that under section 70a of the act of 1S9S 
the trustée of the estate, on his appointment and qualification, Is vested by 
opération of law with the title of the bankrupt as of the date he was ad- 
judicated a bankrupt ; but there are many provisions of the law which show 
its purpose to hold the property of the bankrupt intact from the time of the 
filing of the pétition, in order that it may be administered under the law if 
an adjudication in bankruptcy shall foUow the beginning of the proceediugs. 
Paragraph 5, § 70a, in reciting the property which vests in the trustée, 
eays there shall vest 'property which, prior to the filing of the pétition, he 
(the bankrupt) could by any means hâve transferred or which might hâve 
been levied upon and sold under judlcial process against him' (the bank- 
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rupt). Under section 6Tc, attaehments witliin four months before the flling 
oî the pétition are dissolved by the adjudication in the event of the Insolvency 
of the bankrupt, if its enforcement would work a préférence. Provision ia 
made for the prompt taking possession of the bankrupt's property, before 
adjudication if necessary (section 69a). Every person is forbidden to receivo 
any property after the flling of the pétition, with intent to defcat the pur- 
poses of the act. Thèse provisions — and otliers niigbt be recited — show the 
policy and purpose of the Bankruptcy Act to hold the estate in the custody 
of tlie court for the benefit of creditors after the flling of the pétition and 
until the question of adjudication is determined. ïo permit creditors to 
attach the bankrupt's property between the flling of the pétition and tbe 
tiœe of adjudication would be to encourage a race of diligence to defeat the 
purposes of the act and pre^'ent the equal distribution of the estate among 
ail creditors of the same class which is the policy of the law. The flling 
of the pétition asserts the jurisdiction of the feUer;i i court, tlie issulng of its 
process brings the défendant into court, the sélection of tlie trustée is to 
follow upon the adjudication, and thereupon the estate belonging to the 
bankrupt, held by hlm or for hiui, vests in the trustée. Pending the pro- 
ceedings the law holds the property to abide the décision of the court 
upon the question of adjudication as effectlvely as if an attachment bail 
been issned. and prevents creditors froiu defeating the purposes of the 
law by bringing separate attachment suits which would virtually amount to 
préférences in favor of such creditors." 

What has just been quoted was said in support of the conclusion, 
reached in that case, that the right of the bankruptcy court to the cus- 
tody of property of the bankrupt, which was in its possession when 
the pétition was fîled, prevailed over a claim made in behalf of a 
State court from which an attachment issued after the pétition was 
fîled but before there was an adjudication upon it. So much efïect 
was there given to the fîling of the pétition, though under the law 
which was applicable to that case the trustée in bankruptcy took only 
such title as the bankrupt had, and the bankruptcy proceedings did 
not operate as a judicial seizure which conferred new and greater 
rights on the creditors of the bankrupt or on the trustée as their rep- 
résentative. The case at bar arose after the bankruptcy act had been 
changed by the amendment of its forty-seventh section by the act of 
1910, which added to that section the following provision: 

"And such trustées, as to ail property in the custody or coming into the 
custody of the bankruptcy court, shall be deemed vested with ail the rights, 
remédies, and powers of a creditor holding a lien, by légal or équitable pro- 
ceedings thereon ; and also, as to ail property not in the custody of the bank- 
ruptcy court, shall be deemed vested with ail the rights, remédies, and 
powers of a judgment creditor holding an exécution duly returned unsatis- 
fled." Collier on Bankruptcy (9th Ed;) 650. 

This change of the law has the efïect of making the filing of a 
pétition to hâve one adjudged a bankrupt the institution of a pro- 
ceeding having for one of its objecta the vesting in the trustée to be 
appointed therein, as to ail property in the custody or coming into the 
custody of the bankruptcy court, ail the rights, remédies, and powers 
of a creditor having a lien by légal or équitable proceedings thereon, 
and also the vesting in such trustée, as to ail property not in the cus- 
tody of the bankruptcy court, of ail the rights, remédies, and powers 
of a judgment creditor holding an exécution duly returned unsatis- 
fied. In other words, the filing of a pétition to hâve one adjudged 
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a bankrupt is now in effect the institution of a suit for the estab- 
lishment and enforcement of newly created statutory liens upon the 
estate of the alleged bankrupt. The création and enforcement of such 
liens are not at ail incompatible with the due récognition and enforce- 
ment in the same proceeding: of previously created and superior liens 
upon the whole or any part of the bankrupt's estate. It seems plain 
that Congress, while thus making express provision for substantial ad- 
ditions to the powers of the bankruptcy court in the matter of its 
custody and control of the bankrupt's estate and enlarging the means 
available to that court for retaining its hold upon and subjecting such 
estate, could not hâve contemplated that the exercise by that court 
of the powers so conferred upon it could be permitted to be thwarted 
by a superior lienholder's resort to another tribunal for the enforce- 
ment of his lien, with the resuit of removing the subject of the stat- 
utory liens so provided for beyond the control of the court expressly 
vested with authority to establish and enforce them. In many in- 
stances the power of the bankruptcy court in the administration of 
the bankrupt's estate would fall far short of being paramount and ex- 
clusive — as the whole ténor of the bankruptcy act shows that it was 
intended to be (Cameron v. United States, 231 U. S. 710, 34 Sup. Ct. 
244, 58 L. Ed. 44S; Lazarus, Michel & Lazarus v. Prentice, 234 U. 
S. 263, 266, 34 Sup. Ct. 851, 58 L. Ed. 1305)— if, by a stipulation in 
a contract made by the bankrupt at any time before the pétition 
against him was filed, he could confer upon another tribunal the right, 
without regard to the pendency of bankruptcy proceedings agamst 
him, to draw to itself the custody and administration of the whole or 
any part of his estate for the enforcement of a contract lien thereon, 
or for any other purpose. A debtor oannot, by a contract with one 
or more of his creditors, render unavailable or ineffective remédies, 
which, in the event of his insolvency, the Bankruptcy Act provides 
for the common benefit of ail his creditors. 

It may be that already more than enough has been said to indicate 
the grounds which it is believed support the conclusion reached, that 
the court below did not.exceed its power in taking the action which 
is complained of. 

[3] It is suggested that, even if the court below had the power to 
take the action complained of, it abused its discrétion in doing so be- 
cause it was made to appear that the bankrupt's equity in the raort- 
gaged property was of no value. We do not think that the record 
conclusively shows that such was the fact. What is relied on in this 
connection is the statement in Edward N. Pugh's answer to the rule 
to show cause: 

"That said property wlll not sell at the outslde for more than $30,000, aud 
the mortgages bearlng and covering the same are over $50,000, as appears by 
the certiflcate of mortgages hereto annexed." 

The certificate so referred to discloses merely what mortgages are 
of record. It does not show what remains due or owing on the debts 
secured by the mortgages, or that the amount of the secured indebt- 
edness exceeds the value of the mortgaged property. The record in 
the instant case contains an illustration of the inconclusiveness of 
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the showing made by such a certificate so far as the amount of in- 
debtedness secured by mortgages mentioned is concerned. The cer- 
tificate shows that the mortgage sought to be foreclosed secured an 
indebtedness of $25,000; but it appears from the statement of the 
mortgagee that the debt actually due to him was $20,000 and interest 
thereon. The certificate cannot be accepted as conclusive proof of 
what, if any, actual indebtedness was secured by the other mortgages. 

[4] The contention was made in argument that the trustée in bank- 
ruptcy, by his appearance and participation in the suit brought in the 
State court, submitted himself to the jurisdiction of that court and 
estopped himself from later applying to the court below for rehef. 
This contention is untenable. The trustee's appearance in the slate 
court plainly was for the sole purpose of questioning its right to ex- 
ercise the jurisdiction which was claimed in its behalf. He is not to 
be held to hâve voluntarily submitted himself to the jurisdiction of 
that court by protesting against its exercise of jurisdiction. Big 
Vein Coal Co. v. Read, 229 U. S. 31, 33 Sup. Ct. 694, 57 L. Ed. 1053. 

The judgment appealed from is affirmed, and the prayer of the 
pétition to superintend and revise is denied. 

FARDEE, Circuit Judge (dissenting). The case shows : 

(1) On January 9, 1914, in the matter entitled "The Receivership of 
Joseph Webre Company, Limited," being No. 2444 of the docket of the 
Twenty-Seventh judicial district court for the parish of St. James, that 
the court took jurisdiction and through proper orders in the appoint- 
ment of a receiver took into custody and possession ail the property of 
the Joseph Webre Company, Limited, including the res involved in 
this case. 

(2) On the 13th day of February, 19.14, a pétition in involuntary 
bankruptcy against the Joseph Webre Company, Limited, was filed in 
the United States District Court, Eastern District of Louisiana, but no 
receiver or other possession of property was asked for or ordered. 

(3) That on the 20th of February, 1914, Edward N. Pugh, a citizen 
of the United States, obtained from the Twenty-Seventh judicial dis- 
trict court in and for the parish of St. James, La., an order of seizure 
and sale against the property mortgaged by Joseph Webre Company, 
Limited, on the 28th of February, 1913, under an authentic act of 
mortgage importing confession of judgment, with the pact de non alien- 
ando, duly recorded in the parish where the property is situated, and 
by this order the custody of the property in the state court was con- 
tinued and confirmed. 

(4) That under said writ the sherifï of the parish of St. James gave 
due notice to pay, and on the 26th' of February, 1914, seized and took 
into his actual possession for the state court the mortgaged property 
duly described in said act of mortgage. 

(5) That said sheriff under said writ of said state court, and to pay 
and satisfy the same, duly advertised said mortgaged property to be 
sold at public auction on April 18, 1914. 

(6) That on the 6th of March, 1914, said Joseph Webre Company, 
Limited, was adjudicated a bankrupt. 
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(7) That on the 2d of April, 1914, Victor Loisel, trustée of said 
bankrupt, took a rule sua sponte against said sheriff J. B. Dornier, and 
against said Edward N. Pugh, seizing créditer, in said Twenty-Seventh 
judicial district court in and for the parish of St. James, asking said 
court to recall its writ issued in the matter of said Edward N. Pugh v. 
Joseph Webre Company, Limited, No. 2873 of the docket of said court, 
and to relegate the entire matter to the United States District Court in 
Bankruptcy. 

(8) That issue was joined in said rule thus taken by said trustée in 
said State Court, tried contradictorily, argument had, and judgment 
rendered on April 7, 1914, by said state court refusing to recall its 
writ. 

(9) That from said judgment thus rendered by said state court said 
trustée obtained an order of appeal to the Suprême Court of Louisiana, 
suspensive and devolutive. 

(10) That on the 15th day of April, 1914, said trustée obtained an 
order from the District Court, Eastern District of Louisiana, ordering 
said sheriff and said Edward N. Pugh to show cause on the 18th of 
April, 1914, why an injunction should not issue restraining and enjoin- 
ing them and each of them from selling, claiming possession, or control 
over said property, and from interfering or disturbing said trustée in 
the possession of the assets of the said bankrupt, and further ordering 
that until the termination of this order to show cause said sheriflf and 
said Edward N. Pugh are stayed and enjoined from selling or dispos- 
ing of the said property or otherwise interfering or disturbing the said 
trustée in possession of the same. 

(11) That issue was duly joined on said rule to show cause, and it 
was shown that the sheriff of the parish of St. James, acting under or- 
ders of the Twenty-Seventh judicial district court in and for the parish 
of St. James, La., did on the 26th day of February, 1914, take actual 
and corporeal possession of said mortgaged property, and was in actual 
possession of the same on the day of the trial of said order to show 
cause why an injunction should not issue, and had retained possession 
thereof from the 26th of February, 1914. 

(12) That as appears by the sworn statement of Edward N. Pugh, 
and the same is not controverted, the mortgaged property in contro- 
versy will not sell for more than $30,000, and the valid mortgages 
thereon exceed the sum of $50,000. The certificate of mortgages in the 
record shows registered mortgages exceeding $55,000. 

(13) That hearing was had on the pleadings and the exhibits thereto, 
no évidence being taken, and the District Court entered a decree order- 
ing the issuance of the injunction applied for; and this order has been 
brought to this court for review. 

On this showing, I conclude: 

1. That as the property involved was taken into the possession and 
custody of the state court before any proceedings were instituted in 
the court of bankruptcy, and the custody was retained under the ex- 
ecutory proceeding filed by E. N. Pugh, the trustée in bankruptcy, if 
he desired or claimed possession, was well advised to seek relief as he 
did by applying to the state court setting up his alleged title, and after 
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such application and the décision of that tribunal he ought not to be 
heard in questioning the same otherwise than by appellate proceedings. 
Grant v. Buckner, 172 U. S. 232, 238, 19 Sup. Ct. 163, 43 L. Ed. 430; 
Winchester v. Heiskell, 119 U. S. 450, 7 Sup. Ct. 281, 30 L. Ed. 462, 
and cases there cited. 

2. That as the mortgage on which the executory proceedings in the 
State court were based was granted nearly one year before the bank- 
ruptcy proceedings were instituted and imported a confession of judg- 
ment and contained a nonalienation pact, it is a valid lien with an ex- 
ecutory remedy attached under the laws of the state of Louisiana not 
subject to be attacked as an unlawful préférence under, nor be con- 
sidered as impaired or afïected by, the proceedings in bankruptcy. See 
section 67d of the Bankruptcy Law. And clearly the lienor's right 
would be impaired if his remedy under the state law should be taken 
awav. 

Hiscock V. Varick Bank of New York, 206 U. S. 28, 27 Sup. Ct. 681, 
51 L. Ed. 945, is decidedly in point. In one of the syllabi it is announc- 
ed that : 

"The bankruptcy aet does not deprive a lienor of any icruedy with which 
he is vested by tho state law." 

And at page 37 of 206 U. S., at page 684 of 27 Sup. Ct. (51 L. Ed. 
945), the court says : 

"The contracts of pledge were made, executed, and to be performed in the 
state of New York, and the rights of the parties were goA'erned by the law 
of that state. No préférence under the bankruptcy act was allcged or proved, 
nor was there any allégation or proof that the pledge of the securities was 
in fraud of the rights of the creditors or trustée. The questions of the 
extent and validity of the pledge were local questions, and the décisions 
of the courts of New York are to be foliowed by thls court." 

Acme Harvester Co. v. Beekman, 222 U. S. 300, 32 Sup. Ct. 96, 56 
L. Ed. 208, does not appear to me as applicable to the facts in this case, 
nor in any wise conflict with my views herein. 

3. As the property involved was before the proceedings in bankrupt- 
cy were instituted and is now in the custody of the state court, and, 
particularly, as the case shows no fraud nor any race among creditors 
for préférence nor any equity to be administered by the trustée in 
bankruptcy, the injunction of the District Court was improvident, and 
to insist upon and enforce the same can only resuit in delay in settling 
the bankruptcy case, or in a conflict of jurisdiction between the bank- 
ruptcy court and the state court, which is not only to be deprecated, but 
should by ail means be prevented on gênerai grounds of comity. 

In my opinion the order of the District Court should be reversed, 
with instructions to the trustée to seek his remedy in the state courts, 
whose jurisdiction he invoked, and, if there denied, he can go direct 
to the Suprême Court of the United States. 
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UNION PAC. E. CO. V. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit. January 4, 1915.) 

No. 4174. 

1. PosT Office <s=321 — Tbanspobtation of Mail — Liability of Carrieb — 

Négligence of Servants. 

A rallroad carrying the mails under a contract by wblcli, for a con- 
sidération, it agreed to perform the service under the conditions pie- 
scribed by law and the régulations of the department, cannot claim ex- 
emption from liability to the United States for the loss of mail equip- 
ment m a wreck caused by the négligence of its servants on the ground 
that it was engaged In performlng a governmental functlon, and there- 
fore not liable for the négligence of its servants, if it used proper care in 
seleeting them. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 27-39 ; Dec. 
Dig. <®=>21.] 

2. PosT Office (g=>21 — Teanspobtation of Mail — Liability of Caebier— 

Se,ttle.ment. 

Where the Post Office Department, after having fuU knowledge of the 
facts, deducted from the compensation of a mail carrier a penalty for the 
loss and damage to mail and equipment in a wreck, under the provisions 
of Rev. St. § 3062 (Comp. St. 1913, § 7450), authorlzing the Postmaster 
General to make déductions from the pay of mail contractors, and to im- 
pose fines upon them for failure to perform the service and other delin- 
quencies, and Postal Régulations, § 1335, authorizing the imposition of 
such fine for permitting the mail to be wet, lost, injured, or destroyed, 
such déduction is a full settlement of ail claims by the United States for 
any loss from the wreck, tncluding a claim for the value of the regis- 
tered mail destroyed thereby. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 27-39; Dec. 
Dig. <@=>21.] 

3. JUEY ©=37 — RlGHT to JUEY TBIAL DiEECÏING JUDGMENT FOR REVEB.SAL. 

The Circuit Court of Appeals cannot, on reverslng a judgment on a 
verdict directed for plaintiff on the ground that it should hâve been di- 
rected for défendant, enter judgment for the défendant, but must remand 
the case for a new trial to conform to Const. Amend. 7, providing that no 
fact tried by a jury shall be otherwise re-e.xamined in any court of the 
United States than according to the course of the common law. 

[Ed. Note. — For other cases, see Jury, Cent Dig. § 220; Dec. Dig. 
<©=>37.] 

In Error to thé District Court of the United States for the District 
of Utah ; John A. Marshall, Judge. 

Action by the United States of America against the Union Pacific 
Railroad Company. Judgment for the plaintilï, and défendant brings 
error. Reversed, and new trial ordered. 

This action was brought .Tune 4, 1912, by the United States against tlie 
railroad Company, to recover damages for the loss of registered mail and 
mail equipment alleged to hâve been destroyed through the négligence of the 
Company. At the trial the facts vvere agreed upon. 

Counsel for the United States moved for a directed verdict, and courisel for 
tlio railroad company did likewise. Tlie trial court directed a verdict fur 
rlie United States in tlie suui of .f5,TS8.05, and deuied the motion of the rtiil- 
ruad Company. This action of the court is assigned as error. The lacts 
matùrial to the disposition of the case In this court are as follows: 

Kegistered mail of the viilue of ?5,402.4S and mail equipment belongintr to 

©=5For otter cases see same topic & KEY-NUMBEIl in aJl Key-Numbered Uigests & Indexes 
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the United States of the value of $385.57 was destroyed In a wreck on tlie 
line of the rallroad company in Wyoming December 7, 1905. The cireumstauc- 
es under whlch the wreck occurred are as stated by the gênerai superintendent 
of the railroad company, W. L. Park, in a letter to Post Office Inspecter 
Durand, dated April 7, 1906. The letter reads as follows: 

"Dear Sir: I hâve your letter of April 4th, wlth référence to case 57,931 D, 
and In reply would state that Extra West 1,658, Conductor Darrell, Bngineer 
Brink, received order No. 64 at Wanisutter, runuing four passenger traiii.s 
(Nos. Ist and 2d 10, 6 and 2) on the same schedule. Thèse trains were de- 
layed west of Green River by an accident of souie kind, coming in there to- 
gether and departing about ten minutes later. Ijater the dlspatcher gave this 
train. Extra 1,658, an order glving them tlme order speclfying that the train 
vi'ould run one hour and forty minutes late on order No. 64, whlch enablod 
them to reach Eock Springs. At this point they received order No. 89 speclfy- 
ing that the trains lu question would run two hours late, whlch enabled 
them to go (— ) Ah Say for thèse trains. After stopping at the west end of tlie 
slde track the conductor washed up and sat down at his desk to make ont 
his tonnage reports ; shortly aftor this the Ist 10 passed ; ten minutes there- 
after the 2d 10, and thirteen minutes later No. C. When No. 6 passed the 
engineer of the freight train whlstled o££ brakes and started to pull out ; the 
conductor went to the door of the caboose and reniarked to the rear brake- 
man: 'That Is not No. 2' — Identifying train by absence of observation car 
which Is on No. 2. The conductor then said to the brakeman that they must 
hâve run No. 2 around No. 6 and allowed engineer to proeeed. They left Ali 
Say at about 2:25 a. m., consumed flve minutes getting out of the side track 
and shutting the switch, and at about 2:43 a. m. struck No. 2 on curve west 
of Ah Say pump house. Engineer Brink must in some way hâve miscounted, 
and the others, relying on him, were also led into the fatal error. In the sub- 
séquent Investigation It was found that every rule of the operating depart- 
ment had been complied wlth so far as the handling of the train orders were 
concerned ; we had also just completed a séries of examinations of every train 
and engine man on the System, covering ail the rules and régulations of the 
operating department. Conductor Darrell had always been considered a com- 
pétent conductor ; had been on this division for mauy years ; was excep- 
tionally loyal to the company ; and was considered by the superintendent to 
be one of his best conductors. Engineer Brink was also considered to be an 
efficient employé by ail the mechanical and operating departuients. Both 
engineer and conductor were men of good habits and highly respected by 
thelr fellow men. From the évidence glven, the freight engineer undoubtedly 
discovered the passenger train coming flrst and shut ofC as steam from the 
relief valves rose in front of his headllght, obscnring it to some exteut from 
engineer of passenger train. The flreman on the freight train saw No. 2 
coming, as dld also the brakeman. They both got down on deck of engiue, the 
flreman got down on the steps, facing the engine, and when he jumped 
brakeman was still standing in the gangway and engineer was sltting on his 
seat, probably manipulatlng his air. Engineer on No. 2 dld not leave his 
engine; the flreman was engaged In putting in fire, and dld not see the 
approaching freight train at ail." 

The stipulation of facts continues as follows: 

"(1) That prior to the times mentioned herein there had been duly estab- 
lished, by authorlty of the Post Office Department of the United States, a 
postal route known and deslgnated as postal route No. 157,001 from U. P. 
transfer (N. O.) to Ogden, Utah. That on, to wit, the 15th day of September, 
A. D. 1902, there was in effect a contraet between the plaintifl: and the de- 
fendant herein for the carrlage by the défendant of the United States mai! 
over and upon said posta] route No. 157,001 from U. P. transfer (N. O.) to 
Ogden, Utah, the same being for the period from July 1, 1902, to June 30, 
1906. That subsequently, and at the expiration of said contraet, another 
oontract for the same route between the same points was entered Into by and 
between the parties hereto, for the carrlage of United States mail matter by the 
défendant over the route aforesald, the same extendlng from July 1, 190tî, to 
July 30, I&IO. That théreafter another contraet was entered Into by and be- 
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tween the parties hereto for the carriage of United States mail matter by tlie 
défendant over the route above deseribed and numbered, extendlng from July 
1, 1910, to June 30, 1914, which said contract is still In efeect * * • That 
tlie carriage and transportation of United States mail in the trains of thls de- 
fendant, and over the aforesaid postal route No. 157,001, between Councii 
Bluffs, lowa, and Ogden, Utah, at ail times since the 30th day of June, 1902, 
up to and including the présent tlme, was and bas been by virtue of and in 
accordance wlth the aforesaid contract, and the désignation and adjustment 
of pay therein set forth, and not otherwise, or at ail. 

"(2) That the collision between the stations of Wilklns and Ah Say, in the 
State of Wlyoming, on the Unes of this défendant, on the 7th day of December, 
1905, between defendant's east-bound passenger train, lînown and designated 
as train No. 2, and a certain west-bound freight of the défendant, designated 
as Extra 1,658, occurred and took place, and the loss, damage, and destruction 
of registered mail matter and equipment involved in this action occurred 
and took place whlle and during the term, existence, continuance, and per- 
formance of the aforesaid contract, and désignation and adjustment of pay 
for the carriage of said mail of June 30, 1902. 

" (3) That at the time and place of said collision there was attached to said 
east-bound passenger train No. 2, and being hauled in said train, under 
and by virtue of the contract aforesaid, post office car of the United StatcK. 
known and designated by the United States as Cheyenne and Pocatello Rail- 
way Post Office. ïhat said post office car was then and there being conducted 
and operated by the Post Office Department of the United States, and that 
said post office, car, and the contents thereof, were in the sole and exclusive 
charge, custody, and control of the said Post Office Department of the United 
States. That the letters and packages therein contained were inclosed in 
governœent mail bags or other réceptacles, secured by locks proyided by 
the United States, taken in charge by agents and employés of the government 
in said car. That said car was of the kind and character designated, pre- 
scribed, and requlred by the gênerai government. That ail mail matter therein 
contained was handled by government agents in said car, and by them de- 
livered or to be delivered to other agents of the government for transmission 
or delivery to the addressees. That the mailable matter was at ail times in 
charge of government agents and appointées. That the défendant herein 
had no knowledge of the contents of any of the said mail sacks, and had 
no authority or right to control thèse sacka, except to obey the instructions 
of the Post Office Department, if any ; and in the transportation of said post 
office car and its contents the défendant herein had nothing to do wlth the 
car or its contents, except to haul said car in said train over said mail route." 

Thereafter the foUowing correspondeuce was had between the parties: 

"Case No. 57,931-D 

"Post Office Department. 
"Office of Inspecter in Charge, Denver Division— Arizona, Colorado, New 

Mexico, Utah, Wyoming. 
"J. R. Harrison, Inspecter in Charge. 

"Denver, Colorado, September 4, 1907. 
"Mr. H. P. Thrall, Supt. Mail Service, Union Pacific R. R., 135 Adams St., 
Chicago, 111. — Sir: The above-numbered case relating to the wreck of your 
Cheyeune-Pocatello R. P. O. Tr. 2, at Wilklns, Wyoming, December 7, 1905. 
The investigation of this case has established that the wreck In question 
was due to the négligence of A. E. Brink and Koy Darrell, the engineer and 
conductor, respectively, of a west-bound freight train. As a large number of 
registered letters were destroyed in this wreck, I hâve decided to make a de- 
mand upon your company for the amount of the losses sustained by the 
senders of the above-mentloned registered letters. Investigation has estab- 
lished that there were several hundred registered letters destroyed that con- 
tained nothing of value, or that contained notes, etc., that could be duplicated 
without cost to the sender. Such cases hâve been returned to the department 
for closing without further action. The investigation of the remaining cases 
has necessarily proceeded very slowly, as many of the letters were mailed in 
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Gnam, Pago Pago and Hawaii. Matters were furtlier compUcated by the San 
Francisco disaster, so that I hâve not yet cximpleted the Investigation of ail 
the cases that bear upon thls vcreck. I hâve on hand approximateiy fonr huii- 
dred cases, the investigation of which vvill be eompleted as soon as possible. 
and you wlll then be furnished with an Itemized statement of the contents of 
thèse letters. I bave eompleted the Investigation of six hundred and thir- 
teen (613) and inclose herewith as Exhibit A, an itemized statement that 
shows the contents of each registered letter, the number of the letter, tho 
names of the offices of mailing and of address. and the names of the sender 
and the addressee. As the amount of the losses in thèse six hundied and 
thirteen cases is $6,970.48, I hereby make demand upon your company foi- 
the above-mentioned siim. ïhe value of the contents of each of tho abovc- 
mentioned six hundred and thirteen registered letters has been detenuiiM'fl 
by securing from the sender a sworn statement of the facts. In the evciit 
that you désire to verify the proofs in thèse cases, I shall be pleased to ex- 
tend to you an opportunity to examine the papers in any or in ail of thèse 
six hundred and thirteen cases. If you cannot arrange without inconvenience 
to corne to Denver, it is possible that the papers could be brought to Cliicago, 
111., for the purpose of giving you an opportunity to examine them. I hâve 
addressed this demand for .$0,970.48 for the value 01" six hundred and thirteen 
registered letters to you on the assumptlon that your company will refor 
the matter to you so that time will be saved by sending the demand direct. 
ïhe demand for the value of the contents of the remaining letters will be 
forwarded as soon as practicable. In the event that this demand is rel'used 
I will thank you to hâve such letter of refusai signed by some ofBcer of yonr 
company that is authoiized to bind the company in such matters, if you ar« 
not so authorized. Please advise me of your décision in the matter as soon 
as practicable. 

"Yours respectfuUy, [Signed] J. R. Harrison, Inspector in Charge." 

"H. P. Thrall, Mail Trafflc Manager, 112 W. Adams Street, Chicago, III. 

"November 6, 1907. 

"Mr. .T. R, Harrison. Post Office Inspector in Charge, Denver. Colorado — 
Dear Sir: Referring to your letter of September 4. 1907, making demand 
through this office upon the Union Pacific Railroad Company (or the sum of 
$6,970.48, alleged value of certain registered letters claimed to hâve been de- 
stroyed in the wreck of the Union Pacific train 2 near Wilkins, Wyoming. 
December 7, 1905. In reply I beg tx) advise that I am authorized to inform 
you that this claim is resijectfully decllned. 

"Very respectfuUy, [Signed] H. P. ïhrall." 

"Case No. 57,931— D. L. E. B. 

"Post Office Department. 
"OfTice of the Inspector in Charge, Denver Division — Arizona, Colorado, New- 
Mexico, Utali, Wyoming. 
"W. B. Cochran, Inspector in Charge. 

"Denver, Colorado, March 17, 1009. 
"Mr. H. P. Thrall, Mail Trafflc Manager, Union Pacifie R. R., Chicago, 111.— 
Sir: This ca.se related to the wreck of your Cheyenne and Poca telle R. P. O. 
train 2, near Wilkins, Wyoming, on the morning of December 7, 190.5. in 
which a large number of registered letters and parcels were destroyed. Uu- 
der date of September 4, 1907. Mr. J. R. Harrison, post office inspector in 
charge, addressed a letter to you in which he set foi-th the facts as estab- 
lished in the investigation of this case and made a demand upon your Com- 
pany for the sum of §6,970.48, representing the value of six hundred and 
thirteen registered letters and parcels destroyed in the wreck, and stated in 
his letter that another demand would be made as soon as the investigation 
of the remaining cases could be eompleted. As Mr. Harrison has been trans- 
ferred from thls division, I hâve been instructed by the departmcnt to make 
another demand uiwn your company, such demand to include the value of 
the remaining registers destroyed in this wreck which were not included in 
the previous demand. This demand is based upon the fact that the wreck 
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• 
was caused by the négligence of the employés of your company, A. E. Brink 
and Roy Darrell, the eugineer and conductor, respeetlvely, of the west-bound 
freight train that coUided with the mail train. Deuiand Is hereby made upon 
your Company for the total sum of $11,847.09, which includos the value ot 
the reglsters mentloned in the previous demand. In the event you désire to 
verify the proofs in thèse cases, I shall be pleased to extend to you, or any 
of your représentatives, an opportimity to examine the papers in âny and ail 
of the cases. It bas been impracticaWe to complète the investigation at an 
earlier date, as many of the letters were mailed to foreigu countries or the 
senders removed to foreign countries. If this demand Is refused klndly 
advise me of that fact as soon as practlcable. 

"Very respectfuUy, [Signed] W. B3. Coehran, Inspecter iu Charge." 

"H. P. Thrall, Mail Traffic Manager, 112 West Adams St. 

"Chicago, 111., March 22, 1909. 
"Mr. W. E. Coehran, Post Office Inspector in Charge, Denver, Colo. — Dear 
Sir: I beg to acknovyledge the receipt of your letter of the 17th inst. mailing 
demand upon the Union Pacific Rallroad Company for $11,847.09, which in- 
cludes $6,970.48 demanded by Inspector .1. R. Harrison, October 4, 1907. It 
is understood that the amount you demand is Ihe alleged value of certain 
registered mail claimed to hâve been destroyed in wreck of Union Pacific 
train 2 near Wllkina, Wyoming, December 7, 1905. In reply I beg to advise 
that I am authorized to inform you that this claim is respectfuUy declined. 
"Very respectfuUy, [Signed] H. P. ïhrall." 

"57,931— L. Case No. 180,191— A et al. 

"Post Office Department. 

"Office of Inspector In Charge, Denver Division — Arizona, Colorado, New 

Mexico, Utah, Wyoming. 

"W. E. Coehran, Inspector In Charge. 

"Denver, Colo., .Tuly 19, 1909. 
"Mr. H. P. Thrall, Mail Traffic Manager, Union Pacific R. R. Co., 135 Adams 
St., Chicago, m. — Sir: Underdate of Maich 17, 1909, this office made demand 
upon your company for the sum of $11,847.09, under our case No. 57,931 — D. 
which represented the value of registered mail matter destroyed in the wreck 
of yonr Cheyenne and Pocatello Railway Post Office, train 2, near Wîlkins, 
Wyoming, on the morning of December 7, 1905, as shown by the Investigation 
of cases completed to that date. Since March 17, 1909, this office bas com- 
pleted the investigation of seven additional cases relating to seven registers, 
destroyed In the above-mentioned wreck. the total loss in thèse seven cases 
being $36.25. In accordance with instructions received frojn the department, 
another demand is hereby made upon your company for the sum of $36.25, to 
cover the loss In thèse seven cases. Your early reply will be appreciated. 
"Very respectfuUy, [Signed] II. G. Durand, 

"Actg. Inspector in Charge." 

"H. P. Thrall. Mail Traffic Manager, 112 West Adams St. 

"Chicago, .Tuly 21, 1909, 
"Mr. W. B. Coehran, Inspector in Charge, Denver, Colo.— Dear Sir: I beg 
ta acknowledge the receipt of your letter of the 19th inst. makiug demand 
upon the Union Pacific Rallroad Company for $36.25, which is in addition to 
your previous demand of $11,847.08, aceouut of alleged loss of registered mail 
in wreck of Union Pacific train 2 near Wllklns, Wyoming, December 7, 1905. 
In reply I beg to advise that I am authorized to inform you that this claim is 
respectfuUy declined. 

"Very respectfuUy, [Signed] H. P. Thrall." 

"H. P. Thrall, Mail Trafllc Manager, 112 W. Adams St. Chicago, Illinois. 

"July 8, 1910. 

"Chief Post Office Inspector, Post Office Department, Washington, D. C. — 
Dear Sir: On December 7, 1905, Union Pacific train 2 (Cheyeuue and Poca- 
tello R. P. O.) was wreoked near Wilkins, Wyoming, and about oue thousand 
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• 

pièces of registered matters was destroyed by flre. Demands were made upon 
the Company by Inspectors Harrison and Cochran for a total of $11,883.34, 
alleged value of tbe lost registered mail, see your case No. 57,931 — D. If 
consistent, wlU yon kindly advise me of the total arnount of the Post Office 
Department's llabillty in this case — see section 900, P. L. & R. ; also the total 
number of registered pièces Involved in this liability. 

"EespectfuUy, [Signed] H. P. Thrall." 

"Wilkins, Wyoming, Wreck of Mail Train December 7, 1905. 
"Post Office Department. 

"JRC— OAW 
"Office of Chief Inspecter, Washington. 

"Case No. 57,931— D July 8, 1910. 

"Mr. H. P. Thrall, Mail Traffic Manager, 135 Adams St. Chicago, 111.— Sir: 
Receipt is acknowledged of your letter of July 8, 1910, requesting to be ad- 
vised of the total aniount of the Post Office Department's liability in the 
above-numbered case, which relates to the wreck of the mail train at Wilkins, 
Wyoming, December 7, 1905, and the total number of registered pièces in- 
volved in the wreck. This case is belng handled in accordance with section 
157%, as amended. Supplément of 1907, Postal Laws and Régulations of 
1902, a copy of which is transmitted herewith, and information about the 
case cannot be given pending the adjustment 

"Respectfully, [Signed] Théo. Ingalls. 

"Aeting Chief Inspector, T. J." 

"Division of Inspection, Post Office Department 
"Second Assistant Postmaster General. 
"Address reply to this office, division of inspection, and refer to files No 
6,762—13. 

"Washington, D. C, May 6, 1910. 
"Sir: This office is in receipt of information to the efCect that the wreck 
of Cheyenne and Pocatello R. P. O. train 2, near Wilkins, Wyo., route 157,001, 
U. P. Transfer (N. O.) lowa, to Ogden, Utah, December 7, 1905, a quantity 
of mail and equipment was lost and damaged. Any statement the compauy 
may submit In connection with the matter will be given due considération. 
If It should appear from ail the évidence at hand when the case Is passed 
upon that the Union Pacific R. R. Co. is at fault, a (di-ciplinary) fine will be 
imposed. 

"Very respectfully, [Signed] Joseph Stewart, 

"Second Assistant Postmaster General. 

"Mr. H. P. Thrall, Mail Traffic Manager, U. P. R. R. Co., 135 Adams St. 
Chicago, 111." 
"H. P. Thrall, Mail Traffic Manager, 112 West Adams St., Chicago, 111. 

"June 10, 1910. 
"Hon. Joseph Stewart, Second Assistant Postmaster General, Washington, 
D. C— Dear Sir: In reply to your letter of May 6, 1910 (LVBM) file 6,762—13, 
regardlng loss and damage to a quantity of mail and equipment in the wreck 
of Union Pacific train 2 near Wilkins, Wyoming, December 7, 1905, I beg to 
State that this loss was due to an accident which. was unavoidable so far as 
the Union Pacific Railroad Company was concerned. 

"Respectfully, [Signed] H. P. Thrall." 

The stipulation of facts again continues as follows: 

"(5) That imder date of April 5, 1906, through the office of the Second 
Assistant Postmaster General of the United States, notice was sent to this 
défendant stating that the sum of one hundred flfteen and Ba/mj dollars 
(Ç115.52) had been deducted from the pay of the défendant company for the 
quarter ending March 31, 1906, for the carriage of mail on route No. 157,001, 
for 'failure to perform service, train 2, Wilkins, Wyoming, to Councll Bluffs, 
817.64 miles, December 6, 1905.' • * • 
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"(6) That under date of .Tuly 1. 1910, a notice was reeelved by H. P. Thrall, 
mail trafflc manager of the défendant herein, at Chicago, Illinois, from the 
office of tlie Second Assistant Postmaster General of the United States, 
division of inspection, stating that there had been deducted from the pay of 
the défendant company for the month of June, 1910, for the carriage of mail 
on route No. 157,001, the sum of three thousand dollars ($3,000), 'because of 
the loss of and damage to mail and equipment In the wreck of Cheyenne and 
Pocatello R. P. O. train No. 2 near Green River, Wyoming, December 7, 
1905.' • • * 

"(7) That the sum of one hundred flfteen and '"/u^ dollars ($115.52) was 
deducted from the pay due under and by virtue of the terms of the contract 
covering the period from July 1, 1902, to June 30, 1906; and the sum of 
three thousand dollars ($3,000) was deducted from the pay of the défendant 
Company for the carriage of United States mail that accrued for the month 
of June, 1910, under and by virtue of the contract then existing between the 
plaintiff and défendant, covering the period from July 1, 1906, to June 30, 
1910. 

"(8) That on, to wit, July 8, 1910, the plalntlfC herein Issued to the défend- 
ant on its Post Office Department settlement warrant No. 1,077, and paid 
to this défendant the sum of one hundred twenty-seven thousand three hun- 
dred ninety and «*/ioo dollars ($127,390.64), in payment for the transporta- 
tion of mail over route No. 157,001, during the month of June, 1910, whlch 
sum was the différence between the total amount due the défendant for the 
month of July, 1910, for the carriage of mail over the aforesaid route by 
virtue of the contract between the parties hereto of July 1, 1906, for the 
earnings of said mail, and the three thou.sand dollars ($3,000) déduction 
above set forth." 

The letters which notified the company of the déductions said that the dé- 
ductions were made in pursuance of authority conferred by section 3,962, 
R. S. U. S. 

"(9) That the said déduction of three thousand dollars ($3,000.00) above set 
forài bas, ever since the same was made, been retained by the plaintiff herein. 

"(10) That at the time of the destruction of the mail matter Involved here- 
in, to wit, December 7, 1905, the indemnity provided for by the rules and régu- 
lations of the Post Office Department of the United States, made in accordance 
with authority of law, did not exceed the sum of twenty-flve dollars ($25) 
for any one registered parcel, and the lirait of the liability of the plaintiff 
to the senders of the registered letters, packages, and parcels involved herein 
did not exceed the sum of twenty-flve dollars ($25) in any one case ; and in 
no case involved herein did the plaintiff pay the sender or senders of any 
letter, package, or parcel, involved herein, any sum In excess of twenty-flve 
dollars ($25). That the total amount of money paid by the plaintiff herein 
to the senders of the letters, packages, or parcels on the ninety-four (94) items 
set forth in the schedule flled herein, with a stipulation as to the value 
thereof, amounted to the sum of flve hundred sixty and lo/ioo dollars 
($56010)." 

The rallroad company, In considération of a payment to It of a stlpulated 
sum, agreed as foUows: « 

"In case the Post Office Department authorlzes the transportatlon of mails 
over this Une, or any part of it, the rallway company agrées to accept and 
perform the service upon the conditions prescribed by law and the régulations 
of the department. Horace G. Burt, Président or General Manager." 

George H. Smîth (N. H. Loomis, of Omaha, Neb., and. P. L. Wil- 
liams and J. V. Lyle, both of Sait Lake City, Utah, on the brief), for 
plaintiiï in errer. 

William W. Ray, U. S. Atty., of Sait Lake City, Utah (David S. 
Cook, Asst. U. S. Atty., of Ogden, Utah, on the brief), for the United 
States. 

219 F.— 28 
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Before CARLAND, Circuit Judge, and MUNGER and YOU- 
MANS, District Judges. 

CARLAND, Circuit Judge (after stating the facts as above). [1] 
The légal relation existing between the United States and the railroad 
Company was contractual. The company agreed, in considération of 
the payment of a stipulated sum for the service, that it would "accept 
and perform the service upon the conditions prescribed by law and the 
régulations of the department." This language in express terms made 
ail applicable provisions of law and régulations a part of the contract. 
We think this relation of the parties renders inapplicable the contention 
ihat the railroad company, in performing the service in question, was 
engaged in the performance of a governmental function, and therefore, 
not liable for the négligence of its employés, providing it used ordinary 
care in their sélection. Whatever may be the rule as to the liability of 
the company to the owners of mail being transported, it must be ad- 
mitted, we think, that under its contract, it owed the United States the 
(luty to use ordinary care in transporting the mail over the route in 
question. This would certainly be so as to the mail equipment which 
was the property of the United States. The railroad company was not, 
it is true, a common carrier of the mail (A., T. & S. F. Railway Co. v. 
United States, 225 U. S. 640, 32 Sup. Ct. 702, 56 L. Ed. 1236), and is 
not liable to the United States as such, but it had possession of the 
property of the United States, speaking now of the equipment, and 
was being paid a considération agreed upon for transporting the mail 
contained therein, and no good reason can be found for denying a lia- 
bihty for the négligent destruction of this equipment. When we come 
to détermine the liability of the railroad company for the registered 
mail not owned by the government, a very différent question is pre- 
sented, and one in the solution of which many difficulties suggest them- 
selves. 

The United States is seeking to recover the value of the registered 
mail which they did not own and for the loss of which they are not 
liable exceeding the sum of $25 in any one case, so that it is difficuk 
to see how they could be subrogated to the rights of the owners, what- 
ever they may be. In the case of National Surety Co. v. United States, 
129 Fed. 70, 63 C. C. A. 512, which was an action by the United States 
for the breach of a bond given by a letter carrier upon which the sure- 
ty company was surety, the mail carrier received, for delivery, letters 
fontaining ^oney and stole their contents. It was held by this court 
that the act of the carrier was a breach of the condition of the bond for 
which the United States could maintain an action, and that they were 
entitled to recover the money taken f rom the letters. Assuming that the 
condition of the bond was sufficient to cover the default of the carrier, 
the serions question was then presented as to the amount of damage 
which the government was entitled to recover. Judge Sanborn, deliver- 
ing the opinion of this court, placed the right to recover the fuU amount 
of the money taken from the letters, upon the theory that the govern- 
ment was the bailee of the owner and entitled to recover against a 
wrongdoer the full value of the property taken by the carrier, and that 
'.liis right was not dépendent upon the liability of the government to 
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answer over to the owner. The opinion of Judge Sanborn was follow- 
ed by the Circuit Court of Appeals for the Fourth Circuit in the case 
of U. S. V. American Surety Co., 163 Fed. 288, 89 C. C. A. 658. In 
United States v. Atlantic Coast Une R. R. Ce, 215 Fed. 56, 131 C. 
C. A. 364, the United States Court of Appeals for the Fourth Circuit, 
in a case as to one of its branches parallel to the case at bar, used the 
foUowing language: 

"(2) It Is well settled that the United States bas a property rlght In the 
mails. Searight v. Stokes, 3 How. 151, 11 h. Ed. 537 ; In re Debs, 158 U. -S. 
564, 15 Sup. Ct. 000, 39 L. Ed. 10!)2. This being so, it may recover, froiu 
any person to whom it intrusted its mails, damages for their loss or delay 
due to the bailee'.s négligence. The direct damages for loss of mail would be 
the labor and time necessary In the effort to recover the varions parcels and 
the disarrangement of the post office business. The governmeut could also 
recover the value of the mail lost for the benefit of the owners of the mail, 
provided the contract did not négative the idea of the Uability ecctending thaï 
far. It does not matter what we call the relation between the government aud 
the railroad ; the essential thing is that the railroad company assumed the 
obligation to use due care to hâve a safe track for the mail car to run on ; 
and when it was négligent in that respect it became respouslble for any dam- 
age to the government due either to its own négligence or that of its servants. 
The distinction urged between the négligence of the company itself and its 
servants on an issue of this sort is artificial and unsupported by any substan- 
tial reason. It may be true that, as between the owner of the mail matter 
seeking to flx the liability on the railroad for his lost property and the rail- 
road itself, the railroad is a public agency ; but as between the government 
and the railroad contracting to carry its mail, the railroad company is liable 
as a party to a private contract." (The italics are those of the court deliver- 
ing the opinion.) 

[2] We do not find it necessary, however, in the présent case to dé- 
termine just what the rights of the government are in respect to the 
registered mail in question, for we are clearly of the opinion that under 
the agreed facts presented in the record it exhausted the remedy pro- 
vided by law for whatever damages may hâve resulted from the rail- 
road wreck in question prior to the commencement of this suit. 

As we hâve before stated, the railroad company agreed to accept 
and perf orm the service upon the conditions prescribed by law and 
the régulations of the department. Section 3962, R. S. U. S. (Comp. 
St. 1913, § 7450), reads as foUows: 

"The Postmaster General may make déductions from the pay of contrac- 
tors, for fallures to perform service according to contract, and Impose fines 
upon them for other delinquencles. He may deduct the price of the trip 
in ail cases where the trip is not performed ; and not exceeding three tlmes 
the price if the failure be occasioned by the fault of the contracter or car- 
rier." 

Postal Régulations, § 1335, provides that fines will be imposed under 
authority vested in the Postmaster General by section 3962, for each 
of the following delinquencies : 

"Suffering the mail, or any part of it, to become wet, lost, injured, or de- 
sfroyed, or conveying or keeping it in a place or manner that exposes it to 
déprédation, loss, or injury." 

The agreed statement of facts shows that on April 5, 1906, through 
the office of the Second Assistant Postmaster General of the United 
States, notice was sent to the railroad company stating that the sum of 
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$115.52 had been deducted from the pay oi the railroad company for 
the quarter ending March 21, 1906, for the carriage of mail on route 
No. 157,001, for "failure to perform service. Train 2, Wilkins, Wyo- 
ming, to Council Bluffs, 817.64 miles, December 6, 1905." In the notice 
of this déduction, it was stated that it was made in pursuance of au- 
lliority conferred by section 3962, R. S. U. S., above quoted. The facts 
also show that under date of July 1, 1910, a notice was received by the 
railroad company from the office of the Second Assistant Postmaster 
General, stating that there had bcen deducted from the pay of the rail- 
road company for the month of June, 1910, for the carriage of mail on 
route No. 157,001, the sum of $3,000, "because of the loss of and dam- 
age to mail and equipment in the wreck of Cheyenne and Pocatello R. 
P. O. train No. 2 near Green River, Wyoming, December 7, 1905." 
The déduction of $3,000 was made for loss and damage to mail and 
equipment. There would be no reason for thinking otherwise, as the 
amount deducted was nearly ten times the value of the equipment, as 
stated in the agreed statement of facts. The wreck occurred December 
7, 1905. Correspondence commenced in regard to this loss and dam- 
age September 4, 1907, and ended June 10, 1910. So that, at the time 
the déductions were made, it must be presumed the Post Office Depart- 
ment had full knowledge of the amount of the loss and acted with such 
knowledge in making the déductions. Whether the déductions were too 
large or too small, it was a matter entirely in the hands of the United 
States, and the conclusion reached ought to be binding upon them. 

The United States Court of Claims has frequently construed section 
3962, supra, and in Otis v. United States, 24 Ct. Cl. 72, it said : 

"Tlie service to be pei'formed (in the carriage of tJie mails) is of such a 
<'liaracter tliat a provision (such as that made by this section) is essential to 
the suecessful performance of the most important funetion incident to tho 
executive branch of the government. If the Post Office Department were sub- 
jected to the ordinary remedy for a vlolated contract, the measure of protec- 
tion would be ineommensurate to the wrong inflicted, and the mail service 
nijght thereby be impaired in that efïJciency re(juired by public policy. * * » 
If this court were to so construe the law that thèse défendants could only 
recover for a violation of eontracts accordiiijr to the usual mode of as- 
.sessjng damages, the postal service might be stripped of that efflciency re- 
quired by public necessity." 

In Parker v. United States, 26 Ct. Cl. 357, the same court said : 

"No man is obliged to be a mail contractor against his will ; and the stat- 
ute is operatlve against uo man untll by voluntarily entering into a contract 
or perforining a mail transportation service he exjjressly or impliedly agrées 
to submit the différences which may arise to the arbitrament of the Post- 
master General. The only effect of the statute is that it reiiuires the Post 
Office Department to exact this agreement from ail mail carriers, and that 
it takes such eontracts to this extent out of the ordinary rules of law whicli 
regulate penalties and liquidated damages. * • • The vast area of the 
post office System, its complexity of routes, the remoteness and distance of 
its opérations from the seat of the government, require that a summary 
raethod of dealing with its innumerable contractors and subcontractors shall 
exist. though its administration may often Involve Instances of individual in- 
justice." 

In United States v. yVtlantic Coast Une R. R. Ce, supra, the Court 
of Appeals of the Fourth Circuit said : 



UNION PAO. B. 00. V. UNITED STATES 437 

"The main diflBculty is as to the measure of liability, for the railroad's nég- 
ligent loss of mail ; tliat is, whether It extends to the value of the property 
lost The govemment is not responsible to the owner o£ mail lost in trans- 
portation. The postal régulations of the government under which its mail 
is carried, and which the railroad assumes as part of its contract, set out 
numerous duties and obligations imposed on railroads. There is a very 
strong presumption that, if the intention had been to impose upon railroad 
companies the very onerous obligation of being responsible for the value of ail 
mail lost through its négligence, thls obligation of such vast conséquence to 
both parties would hâve been clearly and directly expressed in the régula- 
tions. The absence of such expression créâtes a strong implication that it 
was not the intention to impose such liability. The implication against lia- 
bility in such case is strongly indicated in Gernian, etc., Co. v. Home, etc., 
Co., 226 U. S. 220, 33 Sup. Ot. 32, 57 L. Ed. 195, 42 h. R. A. (N. S.) 1000 ; 
Atchison, T. & S. P. Ry. v. United States, 225 U. S. 640, 32 Sup. Ct 702, 56 
L. Ed. 1236. This view is further supported by the fact that where the gov- 
ernment intends to impose such liability it is usually expressed in the writ- 
ten undertaking exacted from the party who undertook to carry the mail. 
National Surety Co. v. U. S., 129 Ped. 70, 63 C. C. A. 512 ; United States v. 
American Surety Co. (C. C.) 155 Fed. 941 : United States v. American Surety 
Co. (C. C.) 161 Fed. 149; Id., 163 Fed. 288, 89 C. C. A. 65&" 

We are therefore of the opinion that, taking into considération the 
facts as they appear in the record, the matters in différence between 
the United States and the railroad company, arising out of the wreck in 
question, hâve been settled and settled in the way provided by law. 
This view of the case ought not to be objected to by the United States, 
as it leaves with them a full and complète remedy at ail times by the 
imposition of such penalties and déductions against mail contractors, 
as will fully reimburse the government for whatever loss it may hâve 
sustained. 

The fact that no law has ever been passed by Congress and no régu- 
lation made by the Post Ofifice Department, making those who carry 
the mail responsible for its loss, except as herein specifîed, and the fact 
that Congress by section 3962, supra, has authorized the Postmaster 
General to make déductions from the pay of mail contractors for fail- 
ures to perform service according to contract and to impose fines upon 
them for other delinquencies, and the fact that the Postmaster General 
by régulation No. 1335, above quoted, has specified the acts for which 
penalties may be imposed and déductions made and the loss of the mail 
in question being within the terms of said régulation, and the fact that 
heretofore, during the existence of the government, no case like the one 
at bar has been instituted, except United States v. Atlantic Coast Line 
R. R. Co., supra, leads irresistibly to the conclusion that the remedy of 
the United States for the loss of mail through the default of contrac- 
tors is through the imposition of fines and the making of déductions, 
as provided for in- said section above quoted. 

[3] It results that the judgment of the trial court must be reversed, 
and a new trial ordered. We f eel that we bave no authority to direct 
the proper judgment below, in view of the décision of the Suprême 
Court in Slocum v. New York Life Insurance Co., 228 U. S. 364, 33 
Sup. Ct. 523, 57 L. Ed. 879, Ann. Cas. 1914D, 1029. 
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CONTINENTAL & COMMERCIAL TRUST & SAVINGS BANK et aL V. 
NORTH PLATTE VALLEY IRR. CO. et al. (two cases). 

vCircuit Court of Appeals, Eighth Circuit. January 4, 1915.) 

Nos. 4249 and 4261. 

1. Meohanics' Liens @=.3S — Lien fok Sek vices — Stipejuntendence. 

Under Conip. St. Wyo. 1910, § 3799, provldlng that every mechanlc or 
other person perfornilug any work or labor upon or furnisliing any ma- 
terial, etc., for any building, érection, or iniprovement shall bave a lien 
for his work, labor, or materials, etc., tlie superintendent and engineer in 
charge of the construction of a plant who, l>esides the work of superln- 
tending such construction, also performed work and labor was entitled 
to a lien for his salary, espeeially as the old doctrine that lien statutes, 
being in contravention of the eommou law, must be strictly construed has 
given way to a more libéral doctrine for the purpose of carrying out the 
purposes of such statutes, and the teiidency of modem décisions is to- 
ward allowing liens to engineers and architects designing and superin- 
tending tlie consti-uction of improvements. 

[Ed. Note. — For other cases, see Mechanics' Uens, Cent. Dig. § 42 ; Dec. 
Dig. ®=»38.] 

2. Mechanics' Liens i©=>260 — Enfobcement — Statutort LiiiiTAiaoNS — Com- 

mencement oF Suit. 

Within the Wyoming statutes, providing that inaterialmen's liens shaU 
cease to exist six months from the flling thereot unless within that tlme 
an action shall be commenced and prosecuted without delay to final judg- 
meut, where a lienor was brought in as a défendant in a suit to foreclose 
a trust deed and filed a cross-bill, and the mortgagor's officers testlfîed as 
to the validity of the lien, the filing of the cross-bill was équivalent to the 
commencement of a suit, though no proeess thereon was issued, espeeially 
in View of equlty rule 30, providing that a défendant may state in short 
and simple form any counterclaim against the coœplaiuant whlch might 
be the subject of an independent suit against him, and that such coun- 
terclaim shall have the same efCect as a cross-suit so as to enable the 
court to pronounce final judgment in the same suit on the original and 
the cross claims. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 450. 
4»8-4GS; Dec. Dig. «=260.] 

3. Mechanics' Liens <S=>132 — Proceedings to Peki-kct— Time foe Filing 

Lien — (;o>ipletion of Coniract. 

Within the Wyoming laws, requiriug lien statements to be filed by ma- 
terialinen within 90 days from the accrual of the indebtedness. whoro 
though the last cernent furnished by a materiaUnan lu car load lots wa.s 
furnished ou June 8, 1911, five barrels were delivered on June 15, 1912, 
pursuant to the old arrangement, and not for the imrpose of renewing a 
lien which had been lost, and there was testimouy that the account with 
the lienor had been opeu continuously until Juue 15. 1912, the statement 
was properly filed within. 90 days from that tim'e, espeeially as the en- 
tirety of a runniug account does not dépend upon the lengtii of time be- 
tween the last items, but on whether the material Is furnished for the 
same gênerai purpose. 

[Ed. Note. — For other cases, see Mechanics' Liens, Cent. Dig. §§ 190, 
192-207;, Dec. Dig. <S=>132.] 

4. CoEi'ORATiONs <@=^82 — Deed of Trust — Claims — PiiioBiTr of Deeds. 

In a suit to foreclose a corporate deed of trust a court of equity had no 
authoilty to establish équitable liens superior to the lien of the trust 
deed, u-here tlie claims did not occur within six months prior to the ap- 

Cc:-=>l''ur otber cases see same lopic & KEy-NUAîBÎSE in ail Key-Numbered Digesis & Iudexe« 
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pointment of a rpceiver txnd wcre not for operating expenses and there 
had heen no diversion of inconie. 

[Ed. Note. — For otber cases, see Corporations, Cent. Dis. §S 1S70, 1877- 
188S; Dec. Dig. ©=>4S2.] 

5. CORPOKATIO.N-S ®=ï-!.SO — MOBTGAGES— PBIOKITY BETWEEN MoBTQAGE AND ME- 
CHANICS' LiEN.S. 

An irrigation eompany, at the date of a deed of trust on its property, 
had eoiiiiiieted n gravity System for the distribution of water, eonslsting 
of a resi'i-voir and canals, aud was contemplating the construction of a 
hydroeleetric plant for irrigating land which, on account of its élévation, 
could not lie Ir'igated by the gravity System. The hydroelectrlc systera 
subsequently construeted consisted of pipe liues, a povver liouse, a trans- 
mission )iue, an<l a pumpiug station, the dam of the gravity System not 
being touched in any way except to conuect one of the pipe Unes there- 
wlth. The deed of trust eoveied property thereafter acquired or con- 
strueted. BeM, tliat under Comp. St. Wyo. 1909, § 3799, giving every per- 
son performing work or furnisblng material, etc., for any building, érec- 
tion, or inipro\eiuent on land a lien on such building, érection, or im- 
provement aud on the land bclonging to the owner to the extent of one 
acre or in a town, city, or village on the lot of land upon which the build- 
ing, érection, or improvement is situated, and section 3801, provlding that 
such lien shall attach to the building, érection, or Improvements for which 
the materlals were furnishcd or the work done in préférence to any 
prior lien, incumbrance, or mortgage, persons performing labor and fur- 
nishing materials for the construction of the différent units of the hydro- 
clectric System did not acquire a lien on the dam, or any part of the 
gravity System, superior to the lien of the deed of trust, but if glven a 
superior lien on the entlre hydroelectrlc System, would be Uberally treated. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. <@=s>480 ; Mort- 
gages, Cent. Dig. §§ 290-323, 326-45,5.] 

6. COBPOBATIONS <©=>482— FOBECLOSUKE OF MOETOAQES — DISPOSITION OF PBO- 

CEEDS HeAEING. 

In a suit to foreclose a deed of trust on the property of an irrigation 
Company which would be best sold as an entirety, but upon a part of 
which there were certain liens superior to the deed of trust, the court 
should bave granted the parties a hearing and from the évidence pro- 
duced thereon should hâve determined the value of the property as a 
whole and the value of the part upon which there were such superior 
liens as a basis for the distribution of the proceeds of a sale between the 
lienors and the mortgagee, instead of using an ex parte appraisement of 
the property by appraisers appointed by it as a basis for such distribu- 
tion. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888 ; Dec. Dig. i®=9482.] 

7. COBPOEATIONS 'S=>482 — FOEECLOSUEE OF MOBTGAQES— SALE. 

Where a deed of trust given by an irrigation eompany covered Its 
gravity System for the distribution of water eonslsting of a réservoir and 
canals, and also a hydroelectrlc system, used for irrigating land, which 
could not be irrigated by the gravity System, eonslsting of pipe Unes 
whereby water was conducted from the gravity System dam to a power 
house and used in generating electric power transmitted by wires to a 
pumping station, used to elevate water to the high land, though there 
were liens for labor and materials on the hydroelectrlc system superior to 
the lien of the deed of trust, upon a foreclosure of the mortgage the prop- 
erty should be sold as a whole, as a purchaser of the gravity System 
would hâve the power to render the electric System worthless if they 
were sold to différent parties. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §| 1870, 1877- 
1888; Dec. Dig. ©=482.] 

graFor other cases se» same topic & KBY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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Appeal from the District Court of the United States for the Dis- 
trict of Wyoming; Joiin A. Riner, Judge. 

Suit to foreclose a deed of trust by the Continental & Commercial 
Trust & Savings Bank, as trustée, and others against the North 
Platte Valley Irrigation Company and others. From a decree of 
foreclosure and from an order denying an application to modify the 
decree, complainants appeal. Appeal from order dismissed. Decree 
modified and affirmed. 

Charles L,. Powell, of Cliicago, 111., and Eldon Bisbee, of New 
York City (Levy Mayer, of Chicago, 111., and William C. Kinkead, of 
Cheyenne, Wyo., on the brief), for appellants. 

John D. Clark, of Cheyenne, Wyo. (Gibson Clark, of Cheyenne, 
Wyo., on the brief), for appellees O. L. Walker Lumber Co., Wag- 
ner Electric Mfg. Co., and Otto H. Falk, as receiver of Allis-Chal- 
mers Co. 

William W. Grant, Jr., of Denver, Colo. (Ernest Morris, of Den- 
ver, Colo., on the brief), for appellees Fred W. Hart, Hendrie & Bolt- 
hoff Mfg. & Supply Co., C. P. Allen General Contracting Co., Colo- 
rado-Portland Cément Co., Pit)neer Iron & Wire Works Co., Florence 
Hardware Co., and W. A. Rawlings. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and 
YOUMANS, District Judges. 

CARLAND, Circuit Judge. The bill in this case was filed by ap- 
pellants to foreclose a trust deed made and executed by the North 
Platte Valley Irrigation Company, a Wyoming corporation, herein- 
after called the Irrigation Company, on December 18, 1909, to secure 
an authorized bond issue of $2,000,000. A decree of foreclosure was 
entered February 9, 1914. From this decree appellants appealed, and 
that appeal is numbered 4249. There was an application to modify 
the decree of foreclosure, which was denied, and a separate appeal 
was taken from the order of déniai, and that appeal is numbered 
4261. If the decree was right so was the order refusing to modify 
the same, and as the record in appeal No. 4261 has been Consolidated 
with that of No. 4249, the appeal in No. 4261 may be dismissed, as 
ail matters in controversy may be considered on the appeal from the 
main decree. The complaint of the appellants concerning the de- 
cree of foreclosure • grows out of the establishment in the de- 
cree of certain statutory liens as superior to the liens of the trust 
deed. Complaint is also made of the manner of sale and the way in 
which the decree provides that an appraisal of the property shall be 
made for the purpose of fixing a basis for the distribution of the pro- 
ceeds of the sale. As the liens are the cause of the controversy, it is 
perhaps best to first consider the objections of the appellants thereto, 
reserving for subsquent discussion the question as to what property 
the several liens held to be valid ought to cover. It was adjudged 
that the C. P. Allen General Contracting Company had a statutory 
lien under the laws of Wyoming superior to the lien of the trust deed 
in the sum of $20,438.47 on what in this opinion may be called fot 
the sake of brevity, the dam, power house, wood stave pipe line, 
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pumping station, steel pipe line, and pôles erected for the transmis- 
sion line. The amount of this lien was a balance due upon a con- 
tract to construct the "wood stave pipe line" for $48,000. It is con- 
tended that as ail the material furnished and work performed under 
this contract was for the construction of the wood stave pipe line, the 
lien should be restricted to that structure. As this same question 
arises as to some of the other liens, the discussion thereof will be 
postponed until the objections to ail the several liens, as liens, hâve 
been stated. 

[1] It was adjudged that Fred W. Hart had a statutory Hen, un- 
der the laws of Wyoming, superior to the lien of the trust deed in 
the sum of $10,374.14 on the dam, power house, wood stave pipe 
line, pumping station, steel pipe line, and pôles erected for the trans- 
mission line. Hart was superintendent and engineer in charge of the 
construction of the so-called "hydroelectric plant" which with the 
exception of the dam was composed of the structures hereinbefore 
mentioned. His salary was $10,000 per year. Besides the work of 
superintending the construction of the system, he performed work 
and labor. It is contended that he is not within the Wyoming stat- 
ute, which provides that: 

"Every mechanic or other person who shall do or perform any work or 
labor upon * * • any building, érection or improvement • * * shall 
hâve for his work or labor done • * • a lien upon such building, érection 
or improvement." 

There is a conflict of authority upon the subject as to whether a 
person in the position of Hart is entitled to a lien under statutes simi- 
lar to the one above mentioned. In Massachusetts an engineer or 
architect cannot secure a lien for plans, but may for superintendence, 
and where services in thèse two capacities cannot be distinguished, 
the lien is lost. Mitchell v. Packard, 168 Mass. 465, 47 N. E. 113, 
60 Am. St. Rep. 404. In lowa, Wisconsin, and Nebraska the lien is 
upheld for plans alone without supervision. Parsons v. Brown, 97 
lowa, 699, 66 N. W. 880; Fitzgerald v. Walsh, 107 Wis. 92, 82 N. 
W. 717, 81 Am. St. Rep. 824; and Henry v. Halter, 58 Neb. 685, 79 
N. W. 616. 

It seems, however, that the tendency of modem décisions is to- 
ward allowing liens to engineers and architects designing and super- 
intending the construction of improvements. Wetzel Ry. v. Tennis, 
145 Fed. 458, 75 C. C. A. 266, 7 Ann. Cas. 426; Trust Co. v. Rich- 
niond (C. C.) 54 Fed. 723; Cascaden v. Wimbish, 161 Fed. 241, 88 
C. C. A. 277 ; Phœnix Furn. Co. v. Hôtel Co. (C. C.) 66 Fed. 683 ; 
Hughes V. Torgerson, 96 Ala. 346, 11 South. 209, 16 L. R. A. 600, 38 
Am. St. Rep. 105; and Alvord v. Hendrie, 2 Mont. 115. 

The foUowing are cases in which architects hâve been allowed 
liens under stalutes similar to that of Wyoming: Mulligan v. MuUi- 
gan, 18 La. Ann. 20; Insurance Co. v. Rowland, 26 N. J. Eq. 389; 
Gardner v. Leck, 52 Minn. 522, 54 N. W. 746; Knight v. Norris, 13 
Minn. 473 (Gil 438) ; Van Dorn v. Mengedoht, 41 Neb. 525, 59 N. 
W. 800; Field v. Water Co., 25 R. I. 319, 55 Atl. 757, 105 Am. St. 
Rep. 895 ; and Stryker v. Cassidy, 76 N. Y. 50, 32 Am. Rep. 262. 
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Appellants claim that it was decided in Wyman v. Quayle, 9 Wyo. 
326, 63 Pac. 988, that Wyoming took her mechanic's lien statuts 
from Missouri, and that in Blakey v. Blakey, 27 Mo. 39, the Su- 
prême Court of Missouri had held prior to the adoption of the stat- 
uts by Wyoming that a superintendent at a stated salary to superin- 
tend the work of others was not entitled to a lien. An examination 
of that case, however, shows that ail that was decided was that where 
a builder took a contract for the érection of a house, he could not 
maintain a lien for superintending his own workmen. Edgar v. 
Salisbury, 17 Mo. 271, simply held that where lienable and nonliena- 
ble charges were stated together in one charge, so that it was impos- 
sible to ascertain how much was lienable, the entire lien would be 
lost. Murphy v. Murphy, 22 Mo. App. 18, was disposed of on the 
same point, and Nelson v. Withrow, 14 Mo. App. 270, followed 
Blakey v. Blakey, supra. The old doctrine that thèse lien statutes, be- 
ing in contravention of the common law, must be strictly construed 
has given way to a more libéral doctrine, in modem times, for the 
purpose of carrying out the purposes of the statute. Upon fuU con- 
sidération of the authorities bearing upon the question, we are of the 
opinion that a libéral construction of the Wyoming statute requires 
us to hold that Hart is entitled to a lien, the extent thereof to be hère-" 
after discussed. 

[2] It was adjudged that the Hendrie & Bolthofï Manufacturing 
& Supply Company had a statutory lien under the laws of Wyoming 
superior to the lien of the trust deed in the sum of $4,606.57, on the 
dam, power house, wood stave pipe line, pumping station, steel pipe 
line, and pôles erected for the transmission line. The material fur- 
nished by this company went into the power house, the pumping sta- 
tion, and transmission line. Under the Wyoming law thèse statu - 
tory liens cease to exist after six months from the date of the filing 
of the same, unless within that time an action shall be commenced 
and prosecuted without delay to final judgment. The lien of this 
claimant was filed August 26, 1912. It answered the bill in this case 
and filed a cross-bill on December 30, 1912. No process was issued, 
however, on the cross-bill. It is contended that as no process was is- 
sued, no suit was commenced within the requirement of the law as 
above stated, and that, the irrigation company never having had its 
day in court, there was no authority to adjudge the lien. It hardly 
needs the citation of authority to establish the proposition that the 
filing of a cross-bill is the commencement of a suit. Humane Bit Co. 
V. Barnet (C. C.) 117 Fed. 316; Carter v. Peurrung (C. C. A. 6) 99 
Fed. 888, 40 C. C. A. 150; Flower v. MacGinniss (C. C. A. 2) 112 
Fed. 377, 50 C. C. A. 291 ; Farmers' Loan Co. v. Railway, 177 U. S. 
51, 20 Sup. et. 564, 44 L. Ed. 667; and Story, Eq. PI. (4th Ed.) § 7. 

In regard to the failure to issue process so that an issue could be 
framed between the irrigation company and the other codefendants 
and the complainants, we must consider the status of the case at the 
time the cross-bill was filed. The Bolthofï Company had been 
brought in as a défendant by the complainants, and the officers of the 
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Irrigation Company testified in the case as to the validity of the lien, 
and at the time of the final hearing of the case, it had been provided by 
rule 30 of the new equity rules (201 Fed. v, 118 C. C. A. v) that a de- 
fendant might State, in short and simple form, any counterclaim 
against the complainant which might be the subject of an independ- 
ent suit in equity against him, and that such counterclaim, when set 
up, should hâve the same effect as a cross-suit, so as to enable the 
court to pronounce final judgment in the same suit both on the origi- 
nal and the cross claims. We think under the facts appearing in the 
record, the objection that no process issued on the cross-bill is very 
technical, and it does not appeal to our sensé of justice. 

We think the court clearly had jurisdiction to establish the lien. 
It was adjudged that the Pioneer Iron & Wire Works Company had 
a statutory lien of $165, superior to the lien of thô trust deed under 
the laws of Wyoming on the dam, power house, wood stave pipe line, 
pumping station, steel pipe line, and pôles erected for the transmis- 
sion line. The material furnished went into the pumping station and 
power house. The lien in this case was filed July 3, 1912. Cross-bill 
filed December 31, 1912. The same objections are made to this lien as 
were made to the Bolthofï lien, just considered, and what we bave 
said there disposes of the objections as to this lien. 

[3] It was adjudged that the Colorado-Portland Cément Company 
had a statutory lien under the laws of Wyoming for $3,949.33 superior 
to the lien of the trust deed on the dam, power house, wood stave pipe 
line, pumping station, steel pipe line, and pôles erected for the trans- 
mission line. The cernent went into the construction of the power 
house and pumping station. The lien statement in this case was filed 
August 26, 1912. This statement shows that the last cernent furnished 
by the cernent company in car load lots, was on June 8, 1911. The law 
of Wyoming required the lien statement to be filed within 90 days from 
the time the indebtedness accrued, so that if June 8, 1911, is to be the 
date, the lien statement was not filed in time. There was, however, an 
item of five barrels of cément delivered on June 15, 1912. If the lat- 
ter date is the time the indebtedness accrued, then the lien statement 
was filed in time. Mr. C. S. Stamm, bookkeeper for the Irrigation 
Company, testified that the account began July 31, 1909, and ended 
June 15, 1912; also that the account had been open continuously from 
the organization of the new company. We think from a considération 
of the évidence in the record that there was no intention, by delivery 
of the five barrels of cément, to renew a lien which had been lost, but 
that the delivery was made pursuant to the old arrangement, and we 
are not disposée! to cause a forfeiture of the lien by holding that the 
time the indebtedness accrued was on June 8, 1911. 

The length of time between the last items of a running account and 
the size of the items are not tests of the entirety of the account, but the 
test is whether the material is furnished for the same gênerai purpose. 
Davis v. Bighorn Lbr. Co., 14 Wyo. 517, 85 Pac. 980; Darlington 
Lbr. Co. v. Smith, 134 Mo. App. 316, 114 S. W. 77; Canton Mach. Co. 
v. Rolling Mill Co. fC. C. A. 4) 168 Fed. 465, 93 C. C. A. 621 ; and 
Farnham v. Richards, 91 Me. 559, 40 Atl. 553. 
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We see no error in allowing this lien. 

It was adjudged that the Florence Hardware Company had a lien 
superior to the trust deed for $3,209.17, under the laws of Wyoming 
on the power house, pumping station and tunnel. No errors are as- 
signed or relied upon as to this lien. 

[4] It was adjudged that the O. L. Walker Lumber Company had 
an équitable lien superior to the lien of the trust deed for $444.10, 
and that W. A. Rawlings had an équitable lien in the sum of $167 
superior to the lien of the same. So far as the liens of the O. L. 
Walker Company and W. A. Rawlings are concerned, it must be ad- 
mitted at the threshold that there was no power in the trial court to 
estabHsh thèse as liens superior to the trust deed or as liens at ail. In 
the case of Illinois Tr. & Savings Bank v. Doud, 105 Fed. 123, 44 C. 
C. A. 389, 52 L. R. A. 481, Judge Sanborn, speaking for this court, 
stated the rules under which a court of equity is authorized to establish 
a lien superior to a mortgage, and the cases upon the subject are there 
fully cited. This case was followed in Rodger Ballast Car Co. v. Ry. 
Co., 154 Fed. 629, 83 C. C. A. 403. Without going into a discussion 
of the question, we may say that the court was without power to es- 
tablish thèse hens for the following reasons: First, they did not oc- 
cur within six months prior to the appointment of the receiver ; second, 
they were not for operating expansés ; third, there had been no diver- 
sion of income and, there being no diversion, there could be no resto- 
ration. 

[5] We now take up the question as to the extent of the liens held 
to be valid. The priority of the liens are fixed by the statute of Wyom- 
ing. The sections of the statute material to the présent inquiry are as 
f ollows : 

"Sec. 3799. Who Eutitled to, and Exteut of Ijen. Every mechanic or other 
person, who shall do or perform any work or labor upon, or furnish any 
material, fixtures, englnes, boilers or machinery for any building, érection 
or iDjprovement upon land, or for repairing the same, under or by virtue 
of any contract with the owner or proprietor thereof, or hls or her agent, 
trustée, contracter, or subcontractor, upon complying with the provisions 
of this chapter, shall hâve for his work, or labor done, or materlals, fixtures, 
boiler or machinery furnished, a lien upon such building, érection or Im- 
provements, and upon the land belonging to such owner or proprietor on 
which the same are situated, to the exteut of one acre, or If such building, 
érection or improvements be upon any lot of land in any town, city, or vil- 
lage, then such lien shall be upon such building, érection or improveuient and 
the lot or land upon which the same are situated, to secure the payment 
for such work or labor done, or materlals, fixtures, angine, boiler or machinery 
furnished. (R. S. 18S7, sec. 1517; R. S. 1899, sec. 2889.) 

'•Sec. 3800. Extent of Lien. The entire land, to the extent aforesaid, upon 
which any such building, érection or other improvement is situated, including 
as Vk'ell that part of the said land which is not covered with such building, 
érection or other improvement, as that part thereof which is covered with 
the same, shall be subject to ail liens created by this chapter, to the extent 
of ail the right, tltle and interest owned therein by the proprietor or owner 
of such building, érection or improvement for whose immédiate use and 
lieneflt the labor was done, or things or material furnished. (R. S. 18S7, sec. 
lois ; R. S. 1899, sec. 2890.) 

"Sec. 3801. Priority of IJen. The lien for the things or materials furnished 
or work and labor performed shall attach to the building, érection or in>- 
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provements for which they were furnished, or the work and labor was done, 
in préférence to any prier lien or incumbrance or mortgage upon the land 
upon which said buildings, or érection, iuiprovements or machinery hâve been 
erected or put, and any person enforcing such lien may hâve sueh building, 
érection or iinprovements sold under exécution, and tiie purchaser thereof 
may remove the same within a reasonable time thereafter; and such lien 
sball be preferred to ail other incumbrances which may be attaehed to or upon 
such tfailding or other Improvements or the ground, lot or land upon wMch 
tbey are sltuated or located, or either of them, subséquent to the commence- 
ment of such buildings or improvements. (R. S. 1887, secs. 1519, 1523 ; R. S. 
1899, sec. 2891.)" 

In order to intelligently solve the question as to the extent of the 
liens, a knowledge of the condition of the property covered by the trust 
deed on December 18, 1909, the date when it was executed, is neces- 
sary. On that date what is known as the "gravity system" was prac- 
tically completed, with the exception of an extension on the main 
ditch and a few laterals, which has no bearing on the question under 
discussion. The dam was completed beyond dispute. This gravity 
System for the distribution of water for irrigation purposes consisted of 
the La Prèle Réservoir, La Prèle Canal, the Westside Canal, and 
Syphon Canal. The water stored in the réservoir was received from 
a mountain watershed of 170 miles square in area. The water is dis- 
tributed by the force of gravity through canals and ditches to the lands 
lying below the réservoir. Nothing remained to be done to this system 
when the trust deed was executed except as above stated. The irriga- 
tion Company, however, at that time did hâve in contemplation the con- 
struction of a hydroelectric plant, which was to be used in elevating 
water for irrigation purposes to land, which on account of its élévation 
could not be irrigated by the gravity system. This fact is not only 
shown by the évidence, but in the trust deed, in describing the property 
mortgaged, the f ollowing language is f cund : 

" * * • and the entire irrigation and hydraulic system of the company, 
together with ail power stations, power houses, power privilèges, and ail 
pumps and pumping stations, pumping houses, pumping privilèges; and ail 
hydroelectric machinery, and ail transmission lines and the appurtenances 
connected with the sald system, now owned by the company, and which it 
may hereafter acquire or construct * ♦ • and ail * * * construction 
machinery. * * « AU réservoirs, dams, canals, pumping machinery, trans- 
mission lines and hydroelectric equipment * * • " 

The scheme involved the conducting of water from the dam of the 
gravity System through a wooden stave pipe line and steel pipe line to 
a power house, the water there to be used in the génération of electric 
power, which was thence to be transmitted about 14 miles by wires 
strung upon pôles to a pumping station, which was to elevate water 
te the high land. AU the work done and materials furnished for 
which liens are claimed was done and furnished in the construction of 
this hydroelectric system. The dam was not touched in any way, ex- 
cept to connect the wooden stave pipe line therewith. The hydroelec- 
tric System, therefore, consisted of the wood and steel pipe line, power 
house, transmission Hne, and pumping station. The gravity system 
does not dépend in any manner for its opération upon the hydroelectric 
System. 
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Section 3799, above quoted, provides that the person doing work or 
furnishing materials as therein specified shall hâve a lien upon "such 
building, érection or improvements." 

Section 3801, provides that the — 

"lien for the things or materials furnlshed or work and labor performed shall 
attaeli to the building, érection or improvements for which they were furnish- 
ed, or the work and labor was doue, in préférence tu any prior lien or in- 
c\imbrance or mortgage upon the land upon which said buildings, or érection, 
improvements or machinery hâve been erected or put." 

It thus appears that the liens established by the decree v^rere only 
superior to the lien of the trust deed, in so far as the buildings, érec- 
tions, or improvements are concerned. We hâve carefully examined 
the authorities cited by both sides upon the subject as to how far thèse 
liens ought to extend. In the last analysis, each case must stand upon 
ils own facts and circumstances as applied to the statute creating the 
lien. We think that a mère reading of the statute demonstrates that 
the court would be giviiig the same a very libéral construction in ex- 
tending thèse liens over what is known as the hydroelectric plant, and 
that to extend them to the daiti or any part of the gravity System would 
be extending the liens in direct opposition to the mandate of the stat- 
ute. The lien claimants are not the only parties whose rights are to 
be considered in this action. The trust deed was upon record when 
the work and labor was done, and the materials furnished, and ac- 
cordiiig to the decree, the bondholders hâve invested more than $1,000,- 
000 in this enterprise. 

The court is not called upon to so act in their behalf, as to subject 
a property upon which they hâve no lien to the payment of the liens 
in préférence to the lien of the trust deed. It is not consistent with 
equity or justice. The following cases hâve been carefully considered: 
Brooks V. Burlington Ry., 101 U. S. 443, 25 L. Ed. 1057; Canal Co. 
V. Gordon, 6 Wall. 561, 18 L. Ed. 894; Springer Land Association v. 
Ford, 168 U. S. 513, 18 Sup. Ct. 170, 42 L. Ed. 562; State Bank of 
Chicago V. Plummer, 54 Colo. 144, 129 Pac. 819; Pacific Rolling Mills 
Co. V. Bear Valley Irrigation Co., 120 Cal. 94, 52 Pac. 136, 65 Am. St. 
Rep. 158; Eufaula Water Co. v. Addyston Pipe & Steel Co., 89 Ala. 
552, 8 South. 25 ; Pusey & Jones v. Pennsylvania Paper Mills (C. C.) 
173 Fed. 634; McDonald v. Minneapolis Lumber Co., 28 Minn. 262, 
9 N. W. 765; Paddock v. Stout, 121 111. 571, 13 N. E. 182; Wharton 
Bros. & Co. v. Douglas & Son, 92 Pa. 66 ; Hooven Owens, etc., Co. v. 
Featherstone's Sons, 111 Fed. 81, 49 C. C. A. 229; Steger v. Refrig. 
Co., 89 Tenn. 453, 14 S. W. 1087, 11 L. R. A. 580; and Packing Co. v. 
Allen, 116 Fed. 312, 54 C. C. A. 648. We do not find anything in thèse 
cases which would require us to construe the statute in question, so as 
to extend the liens to the gravity System. On the contrary, some of the 
cases cited are direct authority for the view herein taken. It was ad- 
judged that there were outstanding bonds, secured by the trust deed in 
the sum of $944,000, which were now due and payable; that the 
amount due on said bonds at the date of the decree was $1,063,095.04. 
It was further adjudged that the property covered by the trust deed 
should be sold as an entirety without rédemption. 
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Clyde M. Watts, Charles C. Carlisle, and William R. Schnitger were 
appomted appraisers to appraise the property to be sold, and it was or- 
dered that they should appraise separately each of the improvements 
upon which liens had been declared superior to the lien of the trust deed. 
This appraisement was to be made and returned to the court within 26 
days from the date of the decree. On March 27, 1914, the appraisers 
filed an amended report in words and figures as follows : 

Relnforced concrète power house described in decree 

in paragraph VI $32,000 00 

Machlnery paid for in power house 8,000 00 

Wood stave pipe llne described in said paragraph VI 

of said decree 40,000 00 

Reinforced concrète pumping station also described 

in said paragraph VI of said decree 12,750 00 

Machinery in pumping station outside of Allis-Chal- 

mers and Wiagner Electric Company 2,250 00 

The line of pôles for transmission line, also described 

in said paragraph 10,000 00 

t Land on which said pumping station stands, being in 

the southeast quarter of section 2, township 33, 

north range 75 west 2 00 

Total $105,002 00 

We appraise the relnforced concrète dam described 

in paragraph VI of said decree at 200,000 00 

We appraise the tunnel described in paragraph XI of 

said decree at 8,800 00 

We appraise the La Prèle Canal at 65,000 00 

We appraise the West Side Canal at 34,951 00 

We appraise the laterals at 18,276 00 

We appraise ail other property of the North Platte 

Valley Irrigation Company, including tools, imple- 

ments, office furniture, surveying instruments, wa- 

ter permits, etc., at 5,000 00 

Total $332,027 00 

•$437,029 00 

In the matter of the water contracts referred to in said decree, we are of 
the opinion that the same are worth $250,000, and that said sum représenta 
the entire Inconie or return that can be derived from the gravity System. The 
said sum of $250,000 as the value of said water contracts, does not repre- 
sent an asset in addition to those found on page 2 of this appraisement, but 
does represent the gross amount, in our opinion, that can be derived from 
the opération of the gravity System. For the purpose of this appraisement 
we hâve assumed that the hydroelectric unit is a feasible project, and the 
appraisement of the improvements connected therewith, as set forth herein, 
is made from that point of view. If said unit is completed we believe that 
approximately 5,000 acres can be irrigated at about $50 per acre, making 
the gross income from that unit amount to about $250,000. If said unit is 
not completed or if said project is not feasible, in our opinion, the structures 
connected with said unit are valueless, for the reasou that there is no other 
purpose for which they can be used. 

Complainants made a motion to set aside this report and filed ex- 
ceptions thereto. On March 27, 1914, the complainants also filed an 
application for modification of the decree. This application came on 
for hearing April 20, 1914, and was by the court denied. On April 20, 
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1914, the motion of complainants to set aside the amended report of 
the appraisers on exceptions thereto was overruled and denied. The 
decree appealed f rom f urther provided : 

"It is further ordered, adjudged, and deereed that the funda arising from 
such sale of the property hereln ordered to be sold as an entirety shall be 
applied as foUows: 

"(a) To the payment of the amount due on the recel ver's certiflcates and 
the costs and expenses of the receiver. 

"(b) To the payment of the costs of tiis suit and the proper costs and 
expenses of the sale, including the disbursements and compensation of the 
spécial master commissioner. 

"(c) To the payment of the amounts found due and payable to défendant, 
W. A. Rawllngs. 

"(d) To the amount herein found due upon the outstandlng bonds securetl 
by the trust deed, and to the aggregate amount found due to the respective 
défendant lienors, except W. A. Rawllngs, as found in thls decree in the 
proportion, which the total appraised value of the property herein directed 
to be sold in an entirety dlminished by the appraised value of the property 
describod in paragraphs VI, XI, and Xla of this decree bears to the appraised 
value of the property in said paragraphs VI, XI, and Xla of this decree » 
desoribed ; and ail such aggregate sum so distributable to the défendant 
lienors shall be distributed to thera as follov^s: To O. L. Walker Lumber 
Company such amount of said aggregate sum as appears from the appralse- 
ment was realized on account of the value of the land on which the pumping 
station is located and its pro rata share of such sum as is realized on tho 
sale of the pumping station, as appears from the appraisement, not exceeding 
the amount in this decree found due to it ; to Florence Hardware ComiDany 
such amount of said aggregate sum as appears from the appraisement waa 
realized on account of the value of the tunnel In paragraph XI descrlbed, and 
its pro rata share of such sum as is realized on the sale of the power house 
and the pumping station as appears from the appraisement, not exceeding 
the amount in this decree found due to It; and to Fred W. Hart, the C. P. 
Allen General Contracting Company, the Hendrie & BolthofC Manufacturing & 
Supply Company, the Pioneer Iron & Wire Works Company, and the Colorado- 
Portland Cernent Company pro rata such amount of said aggregate sum as 
appears from the appraisement was realized on account of the value of 
the dam, transmission Une, pipe line, and thelr pro rata share of such sum 
as is realized on the sale of the power house and pumping station as appears 
from the appraisement, not exceeding the amount in this decree found due 
to each of them, and that any excess over such aggregate sum so distributable 
to the défendant lienors, remaining after satisfying said liens, shall be applied 
to the payment, to the extent of said excess, to the amount so found to be 
due on the bonda secured by said trust deed." 

[6] Complainants complain of this provision of the decree and the 
other portion which provides for the appointment of appraisers, on 
the ground that it permits an ex parte appraisement of the mortgaged 
property to be used as a basis for the distribution of the proceeds re- 
alized from the sale. It is argued that as there are conflicting daims to 
the fund which will arise from the sale, an ex parte appraisement might 
resuit in depriving complainants of their property without due process 
of law, in view of the paragraph from the decree above quoted, as 
they hâve no chance to be heard in a proceeding which is to détermine 
the proportion of the proceeds arising from the sale that each claimant 
shall hâve. This was the reason that a motion was made to modify 
the decree and also to set aside the report of the appraisers. We think 
there is justice in this daim, and are of the opinion that in this par- 
ticular case a hearing ought to be had by the court itself, or by a mas- 
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ter if it should be deemed advisable, to détermine the value of the 
properties, at which hearing the parties in interest should hâve a right 
to appear and by compétent évidence and argument support their sev- 
eral théories ; that at this hearing the value of the property on which 
the several mechanics' lienholders hâve a priority should be ascertained 
as well as the total value of ail the remaining property subject to the 
mortgage ; that the property consisting of the hydroelectric plant and 
the gravity System, including the water contracts, should be sold as an 
entirety. 

[7] The question of whether the property shall be sold as an entire- 
ty is not the same as the question arising as to the extent of the me- 
chanics' liens. It is apparent that if 4;he gravity System was sold to one 
purchaser and the hydroelectric system to another, the owner of the 
gravity system would hâve the power to render the electric System 
worthless ; therefore it should be sold as a whole, and the proceeds ot 
the sale, after paying the necessary costs and expenses of administering 
the receivership and other prior charges, should be divided among the 
bondholders and the mechanics' lien claimants in the same proportion 
as the value of the property upon which the lien claimants hâve a su- 
perior lien, considered as a part of the whole system, bears to the total 
value of the mortgaged property, diminished by the value of the prop- 
erty subject to the superior lien. 

The trial court, after the return of the appraisers, fixed an upset price 
of $250,000. It can be seen that the practical working out of this pro- 
cédure might resuit in an injustice to the bondholders. We are there- 
fore of the opinion that the claims for liens of the O. L. Walker Lum- 
ber Company and W. A. Rawlings should be disallowed ; that the de- 
cree below be modified so as to provide for a hearing of ail parties in- 
terested upon the question as to the value of the property upon which 
the several mechanics' lienholders hâve a superior lien, and also as to 
the value of the entire mortgaged property; that the property be sold 
as an entirety, and the proceeds divided in the proportion above men- 
tioned. 

The trial court will undoubtedly fix a new upset price after the value 
of the properties are established. That portion of the decree, providing 
for appraisers, the appointment thereof, and their report is hereby va- 
cated and set aside. Let the decree be modified according to the views 
herein expressed and otherwise affirmed. 
219 F.— 29 
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OSCAR BARNETT FOUNDRY CO. t. CROWE. 

(Circuit Court of Appeals, Third Circuit. January 18, 1915. Rehearlng De- 

nled March 2, 1915.) 

No. 1902. 

1. CoNTRACTS <g=>262 — Equitt iS=>65 — Inéquitable Conduct of Complain- 

ANT. 

The fact that a lioensor under a patent hlmself violated hls contract 
wlth the licensee, as was Judicially determlned in litigatlon between 
them, does not preclude hlm from maintaining a suit in equity to enforee 
a rescission because of subséquent breaches by the licensee. 

[Ed. Note. — For other cases, "see Oontraets, Cent. Dig. §§ 1181-1183; 
Dec. DIg. ®=>262 ; Equity, Cent. Dig. §§ 185-187 ; Dec. Dig. <®=»65.] 

2. CoNTRACTS ®=>261 — Gkounds FOE RœSCISSION BY Pabtt — Beeach. 

A breach of a covenant, whlch goes to the whole considération of a 
contract, glves to the injured party the right at his élection to resclnd 
the contract, but otherwlse If the breach is of a covenant wbich is sub- 
ordinate and incidental to the main purpose of the contract. 

[Ed. Note.— For other cases, see Contraets, Cent. Dig. §§ 1174-1180; 
Dec. Dig. «=261.] 

3. Conteacts ®=5261 — Grounds fob Rescission — Election to Rescind — No- 

tice. 

Complainant granted a license to défendant under a patent by a con- 
tract whlch requlred It to make and sell the patented article and at stated 
tinies to make returns and pay the stipulated royalties. Bj' its own ad- 
mission défendant entlrely ceased to manufacture under the contract. 
On learning such fact, complainant notifled défendant that the contract 
was rescinded. Held, that the breach of the covenant to make and sell 
went to the entlre considération, and that complainant's notice effected a 
rescission and termination of the contract from the time it was given. 

[Ed. Note.— For other cases, see Contraets, Cent. Dig. §§ 1174-llSO; 
Dec. Dig. <S=261.] 

Appeal from the District Court of the United States for the District 
of New Jersey; Edward G. Bradford, Judge. 

Suit in equity by Paul L. Crowe against the Oscar Barnett Foundry 
Company. Decree for complainant, and défendant appeals. Modified 
and affirmed. 

For opinion below, see 213 Fed. 864. See also, 80 N. J. Eq. 112, 86 
Atl. 915; 81 N. J. Eq. 515, 87 Atl. 160. 

Russell M. Everett, of Newark, N. J., for appellant. 
W. P. Preble, of New York City, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 

Judges. 

WOOLLEY, Circuit Judge. This is an appeal from the decree of 
the District Court entered upon an opinion reported in 213 Fed. 864, 
which States in détail the involved controversy of which this case is 
but a part. P'or the purposes of this appeal, therefore, nothitig more 
than a relatively brief outline of the facts is necessary. 

This action, and others presently to be noticed, had their origin in a 
contract bearing date January 29, 1908, between Paul L. Crowe, the 

^=9Far other cases see game topio & KBY-NUMBER lu ail Key-Numbered Digests & Indexes 
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complainant, and the Oscar Barnett Foundry Company, the défendant, 
hereafter referred to, respectively, by the names of Crowe and the 
foundry company. 

Crowe was the inventer and patentée of certain improvements in 
mechanical stokers, which, by the contract, he Ucensed the foundry 
company to make and sell in a prescribed territory at a fixed royalty, 
under a covenant on his part to protect the licensee against infringe- 
ment, in considération of undertakings on the part of the foundry 
company that it would manufacture and sell stokers covered by the 
patents, that quarterly it would make returns of ail stokers sold, and 
pay the royalties agreed upon. 

Différences between the parties arose immediately. In 1909 Crowe 
sold stokers of the type of his invention in compétition with the foun- 
dry company in its licensed territory; and in an action instituted 
against him by the foundry company in the Court of Chancery of the 
State of New Jersey, Crowe was held to hâve violated his contract, and 
against him damages were assessed to the amount of his profits. Os- 
car Barnett Foundry Co. v. Paul L. Crowe, 80 N. J. Eq. 112, 86 Atl. 
915. 

While that suit was pending, Crowe incorporated the Ironworks 
Company, through which he proceeded to do the same thing, where • 
upon, in 1911, the foundry company, claiming that Crowe, indirectly 
through his corporation, was infringing his own patents and violating 
his covenant to protect the foundry company against infringement, in- 
stituted another action in the Court of Chancery of the state of New 
Jersey against Crowe and the Ironworks Company. Before the dé- 
termination of that case the foundry company instituted the third ac- 
tion in the same court against the Ironworks Company and Battelle 
& Renwick ; the latter défendant being under contract with the for- 
mer to purchase from it the alleged infringing stokers. Evidence was 
heard before the Vice Chancellor in the latter two proceedings on Sep- 
tember 30 and October 1, 1912, and a decree entered against the de- 
fendants, finding breaches of the contract by Crowe, and restraining the 
défendants from using, manufacturing, and selling stokers of the type 
therein contemplated. From the decrees in the several cases, appeals 
were taken to the Court of Errors and Appeals, and affirmed. 80 N. 
J. Eq. 258, 86 Atl. 915;^ 81 N. J. Eq. 515, 516, 87 Atl. 160. The ac- 
tions in the courts of New Jersey relieve us of a considération of the 
raisconduct of Crowe, which, by those proceedings, has been judicially 
established. 

At the hearing before the Vice Chancellor in the actions last named, 
it developed that, through ail the controversies between the parties, 
the foundry company manufactured stokers, made reports, and paid 
royalties, as provided by the contract, until January 10, 1912, after 
which day, without notice or explanation, the foundry company ceased 
rendering quarterly reports and making quarterly payments. It also 
cie\eloped at the same hearing, upon the testimony of Gerald Hanney, 
secretary and treasurer of the foundry company, that some time be- 

1 Reported In full in the Atlantic Reporter ; reported as a memoranduin 
décision witliout opinion in 80 N. J. Eq. 258. 
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tween January 10, 1912, and September 30, 1912, the foundry company 
stopped making and selling stokers under the contract of license. The 
testimony, in part, is as follows : 

"Q. What Is the date of your last payment of royal ty? A. January 10, 
1912. Q. Your company is still niaklng and selling stokers and installing 
Btokers under this contract of license, Is It not? A. No. Q. It has stopped 
working under the license, then? A. Yes." 

Other testimony tends conclusively to prove the same thing. 

While after January 10, 1912, Crowe knew perfectly well that the 
foundry company had failed to make quarterly reports of stokers sold 
and had refused to make quarterly payments of royalties earned, and 
therefore knew that the foundry company had made breaches of cer- 
tain of its covenants, it was not until the hearing bef ore the Vice Chan- 
cellor on September 30, 1912, it is claimed, that he had an intimation 
that the foundry company had ceased to make and sell stokers under 
the contract. Upon learning of the breach of its principal undertaking, 
Crowe promptly notified the foundry company that he considered the 
contract rescinded and himself discharged from its provisions. This 
act of Crowe occurred during the interval between the final hearing and 
the entry of the decree of the last two chancery proceedings. Hence 
the question of the rescission of the contract was neither raised before 
nor decided by the Court of Chancery in the cases referred to. That 
question, therefore, was left open for subséquent judicial détermination. 

Out of this irrépressible conflict the question of the rescission of the 
contract immediately arose and became the matter in dispute in an ac- 
tion instituted by Crowe against the foundry company in the United 
States District Court for the District of New Jersey, and now before 
this court on appeal. By the bill filed in that case, Crowe alleged that the 
défendant had not paid royalties under its contract nor made reports 
since January 10, 1912, and had announced that since that date it had 
stopped making stokers and had ceased to work under the contract, and 
prayed that an order rescinding and canceling the contract be made, 
together with a writ of injunction perpetually restraining the défendant 
from claiming any right under the contract to make or sell mechanical 
stokers, and also prayed for a discovery and accounting of profits. 
The foundry company challenged the right of Crowe to obtain redress 
in a court of equity, and denied that it had announced that it had ceased 
work under the contract, and said : 

"It Is not Informed as to whether the stokers It has manufactured and 
sold since January 10, 1912, are within tlie scope of the contract of Janu- 
ary 29, 1908, or not, and therefore leaves the plaintiff to make such proof 
thereof as he may." 

The District Court entered a decree "that the contract of January 29 
1908, between the parties, * * * be and the same is hereby re- 
scinded and annulled as and of this 21st day of May, 1914 (the date 
of the decree) ; and it is further ordered, adjudged, and decreed that a 
perpétuai injunction * * * be directed to the said défendant, Os- 
car Barnett Foundry Company, * * * enjoining and restraining 
them from operating or attempting to operate under said contract of 
January 29, 1908," further decreeing that the costs and expenses be 
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imposed upon the parties equally, and that neither party is entitled to 
an accounting or to recover damages as against the other. 

Before the foundry company had time to take and complète an ap- 
peal from this decree, Crowe availed himself of its injunctive feature, 
charged the foundry company with disobedience, and moved the Dis- 
trict Court to commit it for contempt. This motion was based upon 
the contention that the foundry company continued to make and sell 
stokers embodying the features of patents under which the foundry 
company theretofore was Hcensed by the contract, thereby raising, in a 
proceeding for contempt, a question whether the foundry company 
had violated the injunction by making stokers under rights lost by the 
rescission of the contract, or whether, by the stokers made, the foundry 
company had infringed the patents released by the rescission of the 
contract. Recognizing the difficulty, if not the impossibility, of de- 
termining thèse questions on a motion to commit for contempt, the 
District Court deferred action awaiting the décision by this court upon 
this appeal. 

We are of opinion that the decree of the District Court, with certain 
modifications, should be affirmed. While in the main we agrée with 
the learned court in its considération of the testimony and disposition 
of the contentions thereupon made, nevertheless there are features of 
the case that suggest a somewhat différent decree, entailing somewhat 
less perplexing conséquences. 

The questions that merit considération are two in number ; one be- 
ing a question of évidence and the other of substantive law, 

First. The foundry company insists that, before it can be adjudged 
to hâve committed a breach of the contract justifying rescission, Crowe 
must show, first, that it bas ceased manufacturing the licensed device ; 
and, second, that it "has failed to exert itself in good faith to install 
his apparatus wherever in reason it was feasible," relying upon the 
construction placed upon a contract of license in Neenan v. Otis Ele- 
vator Co. (C. C.) 180 Fed. 997, 1000, 1001. The rules applicable to 
the two cases are distinguished by the différence in the nature and 
scope of the covenants broken. 

In the Neenan Case, the device licensed was an untried and some- 
what expérimental safety appliance for use upon elevators, and the 
contract of license required the licensee, in addition to making sub- 
stantial payments of money, to make tests of the device, and, when 
found satisfactory, to "put the apparatus into practical use," "within 
such reasonable time as is convenient," and thereupon to pay certain 
royalties. The défendant made ail the payments covenanted, but failed 
to install the apparatus within what was found to be a reasonable 
time, and thereby committed a breach of one of its covenants. The 
court held, notwithstanding, that, in failing to define the amount of 
"practical use" to which the défendant was required to put the de- 
vice, the complainant put himself within the defendant's control, from 
which position he could not retreat without affirmatively showing that 
the défendant had "failed to exert itself in good faith to install the 
elevators." The court further held that, although the défendant was 
found to hâve made a breach of its covenant to install the apparatus 
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within a reasonable time, it nevertheless was not a breach of a cove- 
nant that went to the whole considération, and therefore did not war- 
rant rescission. 

In the case under considération, the foundry company has relieved 
Crowe of the necessity of proving what the court required of the 
complainant in Neenan v. Otis Elevator Co., by admitting every es- 
sential thing. The whole considération moving from the foundry 
company to Crowe in the contract of hcense was the manufacture and 
sale of stokers, and thereafter the making of quarterly reports of 
sales and quarterly payments of royalties. The défendant admitted 
breaches of ail of thèse undertakings by admitting that after Janu- 
ary 10, 1912, it neither made stokers, submitted" reports, nor paid 
royalties — in short, that it had "stopped working under the license." 
In the face of thèse admissions, there was left nothing necessary to 
be proved, leaving for détermination only the question whether the 
facts as proved supported the claim of a rescission. 

Second. Against Crowe's claim of a rescission of the contract, the 
foundry company makes two contentions : First, that the contract 
is not rescinded but is in full force, and although under it stokers 
may or may not hâve been made and royalties may or may not be 
due, Crowe is without remedy in a court of equity to enforce the con- 
tract or recover for its breach, because of his adjudged misconduct ; 
and, second, that "it is not informed as to whether the stokers it has 
manufactured and sold since January 10, 1912, are within the scope 
of the contract of January 29, 1908, or not, and therefore leaves the 
plaintiff to niake such proofs thereof as he may." Preceding the mak- 
ing of thèse two défenses, the foundry company made the admissions 
adverted to. 

[1] With référence to the first contention, we, of course, admit 
the full force of the maxim that "he who has done inequity cannot 
hâve equity," and recognize the principle that equity imperatively de- 
mands of suitors in its courts fair dealing and righteous conduct 
with référence to the matters concerning which they seek relief. 
Weegham v. Killefer (D. C.) 215 Fed. 168, 171. The question hère 
is whether this is a case for the application of that principle. 

While the misconduct of Crowe at various stages of the controversy 
is established by the chancery proceedings in the New Jersey courts, 
the record in this case discloses, with equal certainty, reprehensible 
conduct on the part of the foundry company. The whole controversy 
between the parties was not involved in the question submitted for 
adjudication in the case instituted in the District Court, from which 
this is an appeal. Many phases of it had been adjudicated elsewhere, 
which do not bear upon the question submitted in this action, in re- 
spect to which no relief was sought. What was before the District 
Court, and what is before this court on appeal, is a question whether 
certain acts of the parties, not determined by the adjudications be- 
fore referred to, justify and constitute a rescission of the contract. 
While Crowe may hâve forfeited a right to appeal to a court of con- 
science for equity in matters growing out of his misconduct, his previ- 
ous conduct does not foreclose against him ail opportunities to hâve 
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his contractual relations with the foundry company ascertained and 
adjudged. As that is what he has asked in this case, we are of opin- 
ion that he is not improperly in court. 

To the second contention of the foundry company that it is not in- 
formed whether, since January 10, 1912, it made stokers under the 
contract, and therefore leaves that for Crowe to prove and the court 
to décide, we are unable to yield, for we feel that by its testimony it 
has decided that question itself. In addition to the testimony for 
Crowe, the foundry company admitted breaches of its covenants. 
This being true, the only questions remaining are, first, what is the 
character of the covenants broken, and what is the légal effect of the 
breaches, and, if the contract was rescinded, what was the date of its 
rescission ? 

[2] Thèse questions are controlled by the principle of law that a 
breach of a covenant, which goes to the whole considération of a con- 
tract, gives to the injured party the right to rescind the contract or to 
recover damages for the breach; or, stated conversely, a breach of a 
covenant, which does not go to the whole considération of a contract, 
but which is subordinate and incidental to its main purpose, does not 
constitute a breach of the entire contract or warrant its rescission by 
the injured party. Kauffman v. Raeder, 108 Fed. 172, 47 C. C. A. 
278, 54 L. R. A. 247; Howe v. Howe & Owen Bail Bearing Co., 154 
Fed. 820, 83 C. C. A. 536; Neenan v. Otis Elevator Co. (C. C.) 180 
Fed. 997, 1000. 

While every breach of a contractual obhgation confers a right of 
action upon the injured party, it is thus seen that every breach does 
not operate as a discharge. A breach which permits a rescission of the 
contract, discharging the other party, must be of an absolute part of 
the obligation — that is, a breach of that part of the obligation which 
goes to the whole considération, and may be made, first, when the 
party renounces his liabilities under it ; second, when by his own act 
he makes it impossible to perform ; or, third, by failing fully to do what 
he promised. When this occurs, the party offended against may con- 
sider the contract rescinded and himself exonerated, or sue upon the 
contract for such damages as he has thereby sustained. Anson on 
Contracts, 276-285 ; 9 Cyc. 600, 635. 

[3] The main purpose of the contract in dispute was to secure the 
manufacture and sale of stokers of a certain kind, which the foundry 
company undertook to do. When it failed in that undertaking, it com- 
mitted a breach of a covenant that went to the very essence of the 
contract, and to the covenant to make and sell stokers ; ail other cove- 
nants were subordinate and incidental. Therefore it appears that sonie 
time prior to September 30, 1912, the défendant committed breaches of 
covenants of the contract that went to the whole considération. 

Being thus for the first time informed of the foundry compan\ - 
breach of its main covenant, Crowe found himself possessed of •Ju: 
right to pursue one of several courses, first, to hold the contract y:- 
scinded and to consider himself exonerated from its obligations, or, 
second, to si;e on the breach for damages. He elected the former, and 
on November 2, 1912, wrote the foundry company of his élection, and 
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pronounced the contract rescinded, to which no reply was made. In 
this we think Crowe was within his rights, and the légal effect of the 
action of the two parties was a rescission of the contract, a termination 
of the contractual relations between them, and a restoration to Crowe 
of the rights under his patents theretofore Hcensed to the foundry 
Company. 

Of the same opinion was the District Court, and in the reasoning 
and conclusion of the learned judge we concur, but we think that in- 
stead of adjudging that the contract "be and the same is hereby re- 
scinded and annulled as and of this 21st day of May, 1914" (the date of 
the decree), the District Court should hâve adjudged that the contract 
had been rescinded by the complainant availing himself of the defend- 
ant's breach when and at the time he communicated his élection to the 
défendant. In other words, we are of opinion that the contract was 
rescinded by the acts of the parties and not by the decree of the District 
Court, and that it was rescinded on November 2, 1912, and not on May 
21, 1914. The différence is material because of the différence in dates. 

It may be gathered from the évidence that since November 2, 1912, 
the foundry company has manufactured stokers of the type contem- 
plated by the rescinded contract of Hcense. If this be true, the foundry 
company did not manufacture and sell them under the contract of li- 
cense, for upon that date the contract was annulled, the license ceased 
to exist, and the patent rights thereunder were restored to Crowe. 
Whether stokers of the type embraced within the patents hâve since 
been manufactured by the foundry company is a proper matter of 
inquiry upon a suit for infringement of Crowe's patents. That ques- 
tion was indirectly brought into this case as a matter of défense, but 
it is a question that can be properly adjudicated only in an action in- 
stituted by one party against the other, not under the contract, nor on 
a motion to commit for contempt of the court's injunction, but in a suit 
for infringement of patents. 

We think the District Court erred in granting an injunction against 
the foundry company, enjoining and restraining it and its servants 
from operating or attempting to operate under the contract of January 
29, 1908. Upon our theory of the case, the contract was rescinded on 
November 2, 1912. Upon that date, the contractual relations between 
the parties ended, and upon each of them was placed the conséquences 
of their subséquent acts. The remaining part of the decree, refusing 
an accounting and withholding the right of action for recovery of 
damages by either party against the other, dispenses with the necessity 
of an injunction and relieves the situation of conséquent embarrass- 
ments. 

It is theref ore ordered that the decree of the District Court be modi- 
fied to conform with this opinion, and, when so modified, that it be in 
ail respects affirmed. 
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KLINK et al. T. CHICAGO, H. I. & P. RT. CO.t 

(Circuit Court of Appeals, Blghth Circuit. January 4, 1915.) 

No. 4126. 

1. JuDGMENT <g=72 — Reddition — Pleadings — Consent. 

Where, on a motion for judgment on the pleadings, the court gave 
plaintifEs' counsel the option of voluntarily dismlssing the action or sub- 
mitting to judgment on the pleadings, whereupon counsel elected to sub- 
mit to judgment on the pleadings, such élection was not a consent by 
plaintiffs that judgment should be so rendered, but only that the court 
should render such judgment on the pleadings as it deemed lawful. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 130; Dec. Dig. 
®=>72.] 

2. Pleadinq €=343 — Judgment on Pleadings — Validitt. 

A judgment rendered on the pleadings ia valid only in case It is sus- 
tained by undlsputed facts appearing In the pleadings. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1048-1051 ; Dec. 
Dig. <S=>343.] 

3. Appeal and Ebbob ©=185 — Removal of Causes — Impeoper Febeeal Dis- 

TBiCT — Waivee — Questions Not Raise,d at Tbial. 

Where citizens of Colorado and a citizen of Montana sued défendant 
railroad company, a corporation of Illinois and lowa, in the state court 
of Colorado, and the railroad company removed the case to the fédéral 
District Court of Colorado, and plaintiffs made no motion to remand, the 
objection that the cause was not removable to such district because ail 
of the plaintiffs in error were not citizens of Colorado was waived, and 
could not be urged for the first tlme on a writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §{ 1166- 
1176, 1375 ; Dec. Dig. €=»1S5.] 

4. Appeal and Ebeob <S=>725 — Assignments of Ebrob — Judgment on 

Pleadings. 

Where the court has rendered judgment on the pleadings for elther 
party, an assignment of error, stating generally that the court erred In 
rendering judgment on the pleadings, is sufficient 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3002- 
3005; Dec. Dig. <S=»725.] 

6. Appeal and Ereoe <S=3758 — Briefb — Spécification op Ebbobs. 

Where about the only question discussed in the brief of plaintiffs in 
error was an alleged error in rendering a judgment on the pleadings, the 
Court of Appeals would not refuse to consider the question because the 
assignment that the court erred in rendering judgment on the pleadings 
was not set forth in the brief of plaintifEs in error under the head of 
"spécification of errors." 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. $ 3093; 
Dec. Dig. <g=758.] 

8. Pleading <&=j345 — Interstate Commebce — Teanspobtation or Aniualb — 
Feedinq in Tbansit — Judgment on Pleadings. 

Where plaintiffs pleaded breach of an Interstate railroad company's 
contract to transport, feed, and fatten sheep in transit, and then retrans- 
port them to market for sale, and also pleaded wrongful appropriation 
of the proceeds of the sale to the carrler's use, the fact that the carrier 
may not hâve had authorlty under its flled tariffs to feed and fatten the 
sheep in transit did not entitle it to judgment on the pleadings. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. §§ 1055-1059; 
Dec. Dig. <S=»345.] 

or etber cases see same topic & KEY-NUMBER in ail Key-Numbered DlgesU & Index*» 

t Rt'hearing denied March 19, 191B. 
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7. Cabeiers <g=>207 — Transpobtatxon of Animals — Feedino in Transit — 
CoNTSAcr— Validitt. 

Wliere an Interstate carrier's flled tarlfCs for the transportatlon of ani- 
mais provided for feeding in transit and prescrlbed partieular priées for 
feed when animais were held for a greater or less time than 13 days, 
there being no limitation on the time, a carrier's contract to feed ani- 
mais in transit wlthout référence to time would be valid if the same 
privilège was allo^ved to ail shippers. 

[Ed. Note.— For other cases, see Carriers, Cent. Dig. §§ 129-239; Dec. 
Dig. ®=>207.] 

In Error to the District Court of the United States for the District 
of Colorado; Robert E- Lewis, Judge. 

Action by Fred Klink and others against the Chicago, Rock Island 
& Pacific Railway Company. Judgment for défendant on the pleacî- 
ings, and plaintiffs bring error. Reversed and remanded. 

John T. Bottom and Mihior E. Gleaves, both of Denver, Colo., for 
plaintiffs in error. 

Paul E. Walker, of Topeka, Kan., and William V. Hodges, of Den- 
ver, Colo., for défendant in error. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

CARLAND, Circuit Judge. It is assigned as error that the trial 
court erred in rendering judgment in favor of the railway company, 
upon the pleadings : First, because it had no jurisdiction ; second, be- 
cause the pleadings did not warrant such a judgment. The action was 
commenced in the district court for the city and county of Denver, and 
was removed to the Circuit Court of the United States for the District 
of Colorado by the railway company. The amended complaint of 
plaintiffs in error alleged, in substance: That they were on February 
12, 1908, the owners of 22,334 head of yearling wethers at Gallego, 
State of Chihauhua, republic of Mexico, and on said date entered into 
an agreement with the railway company for the transportatlon of said 
sheep from Gallego via El Paso, Tex., to Stockdale, 111., there to be 
unloaded by the railway company and fed and fattçned for the Chica- 
go market, and then transported to the Union Stockyards, Chicago, III. 
That the considération for the care and feeding of said sheep at Stock- 
dale, 111-, over and above the transportatlon charge, was about $1 per 
head per ton on hay, corn, and screenings above the weekly market 
price of said feed. That as a part of said agreement the Railway Com- 
pany represented to plaintiffs in error that said sheep would be ready for 
the Chicago market within 45 or 60 days after their arrivai at the said 
feedyards of the railway company, and that said railway company had 
in its employ men thoroughly compétent to care for and feed said sheep 
for the Chicago market. That in pursuance of said contract plaintifls 
in error delivered said sheep to the railway company for transportatlon, 
consigning 11,310 head in the name of Klink and Simonson to Smith 
lîros.. Commission Company, Union Stockyards, Chicago, 111., and 11,- 
024 head in the name of C. W. Trimble to Clay, Robinson & Co., to 
the same destination. That the Railway Company received and ac- 

(g=3For other cases see same topic & KEY-NU.MBER In ail Key-Numbered DigeslB & Indexes 
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cepted said sheep in pursuance of said agreement and transported the 
same to its feedyards at Stockdale, 111. That the Railway Company, 
its officers, agents, and employés wholly failed to give said sheep the 
proper care and attention, or to properly feed them, and wholly failed 
to carry out the terms of its said contract, and wrongfully failed to 
fatten said sheep and to get them ready for the Chicago market ; and 
as a resuit of the want of care, as aforesald, and by reason of the nég- 
ligence of the défendant, its officers, agents, and employés in the care 
and feeding of said sheep, many of said sheep, exceeding 1,094 in num- 
ber thereof died. That the remainder of said sheep, by reason of the 
failure and neglect of the défendant, its officers, agents, and employés 
to properly feed and care for them were reduced in flesh and injured 
and not f attened according to said agreement, and were damaged to 
such an extent that they were not marketable as agreed. That under 
and by virtue of the agreement between plaintififs in error and the 
railway company, said sheep would hâve been f attened for market at a 
date prior to May 15, 1908, but that the majority of the sheep, because 
of the railway company's wrongful failure to properly feed and fatten 
said sheep, and because of their damaged condition thereby occasioned, 
were not and could not be marketed or otherwise disposed of as f at- 
tened sheep, until the latter part of June, 1908. That they were, on or 
about the last-mentioned date, sold at Chicago, and by the wrongful di- 
rection of the railway company the moneys received from the sale of 
said sheep was improperly paid to and the railway company wrongfully 
received the same, falsely representing that the moneys so received by 
them of the proceeds of the sale of said sheep, $18,980.93, was to cover 
freight charges, and $68,963.11 to cover its charges for the care, feed- 
ing, and fattening of said sheep. That by reason of the want of care 
and négligence on the part of the railway company, its ofïicers, agents, 
and employés, and by reason of the wrongful appropriation and with- 
holding of the money as alleged in the complaint, plaintifïs in error 
were damaged in the sum of $75,000. The plaintifïs then prayed judg- 
ment against the railway company for the sum of $75,000, with interest. 
The railway company filed an answer to this complaint. 

For the sake of brevity it does not seem necessary to set forth ail the 
allégations of the answer, which are quite lengthy, but only to set forth 
that part of the answer which, according to the brief of the railway 
company, justifîed the judgment below. In other words, it is not neces- 
sary to set forth those allégations of the answer which merely created 
an issue with the complaint, or which would require proof in order to 
be availed of as a défense. The answer of the railway company alleged 
that subséquent to the 12th day of February, 1908, plaintifïs in error 
tendered to the railway company for shipment at Texhoma, Okl., 
22,334 head of yearling wethers, being the same animais mentioned in 
the complaint ; that the railway company accepted said sheep for ship- 
ment to Chicago, 111., by way of the town of Stockdale, 111., and there- 
upon issued its certain live stock contracts in writing, which contracts 
were signed by the plaintiffs in error or their duly authorized agents. 
The answer f urther alleged : 

"That at the tlme when tlie shlpments of sheep alleged la the complaint 
were made, the défendant was a coiumou carrier eugaged lu Interstate com- 
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merce and subject to each and erery of the provisions of the act of Congres» 
approved February 4, 1887, entitled, 'An act to regulate commerce,' and ail 
acts amendatory thereof. That under and by virtue of sald act of Congres» 
and ail acts amendatory thereof, it had theretofore jointly witli Connecting 
carriers, Issued and published and flled witli the Interstate Commerce Com- 
mission of the United States, and posted and filed as required by said acts, 
certain officiai tariffs known and deslgnated as follows: 

'"1. Southwestern Tariff Committee's Tarlff No. 7-M. 

" '2. Chicago, Rock Island and Paclflc Eailway Company's Tariff No. 18400. 

" '3. Chicago, Rock Island and Pacific Eailway Company's Tarife No. 21500.' 

"Which sald tarifls were then and there In force and effect and were the 
only tariffs applicable to the shipment of sheep referred to in the complaint 
and under which the same could be lawfuUy moved, by this défendant or Its 
Connecting carriers; that in and by said tarife designated as 'Southwestern 
Tariff Committee's Tariff No. 7-M,' it was provided that the rate upon sheep 
from El Paso, Tex., to Chicago, 111., shipped in double deck cars, with a mini- 
mum/ welght of 22,000 pounds, at shipper's risk, with the released valuation 
with rlght to feed in transit, was and should be 74% cents per hundred 
pounds, with an additional charge of $2 per car for delivery of such sheep to 
the Union Stockyards in Chicago, 111. ; that for a similar shipment without 
limitation upon the carrler's liability, a rate of 120 per cent of said rate 
of 74% cents per hundred pounds should be charged ; that In îind by said 
tariff designated as 'Chicago, Rock Island & Pacific Eailway Oompauy'a 
Tariff No. 18400,' it was provided as follows: 

" 'Feeding in transit is only allowed on live stock at regular feeding sta- 
tions, which are Eldon, Muscatine and Valley .Ictn., lowa, Silvis and Stock- 
dale, Illinois, the above points having capacities for the following nuraber of 
liead and kinds of live stock: 



Station. 


Pens. 




Capacity. 








58 


Cattle 


Sheep 


Hogs 


Horscs 


Eldon 


1000 






750 


Muscatine 


12 


600 


1000 


840 


250 


Silvis 


52 


1560 


3120 


3120 


1560 


Stockdale 


, . 


• • ■ • 


25000b 






Stockdale 




.... 


10000c 




■ > > • 


Valley Jctn. 


14 


• ■ > • 




840 




Valley Jctn. 


3 


90 






00 



(b) In Bars. 



(c) In Pasture. 



'"When shipments are tendered you with sbipping directions to stop and 
feed at stations other than those mentioned above, or to fill up or partially 
unload commoditles, you will call the attention of the shippers to our rules, 
and if they insist upon the shipping instructions, you will Mil to the point at 
which they désire car to be stopped at full tariff rate (instead of to ultimate 

destination), noting on billlng "Car to be forwarded to (ultimate 

destination)," and advise the shipper that the charges will be at full local rates 
to and from stopping points.' 

"That in and by said tariff designated as Chicago, Rock Island & Pacific 
Railway Company's Tariff No. 21500, that the défendant should charge for 
feed supplled to sheep in transit while at said Stockdale Yards, or other 
yards on the line of this défendant where feeding in transit is permitted by 
said tariff, as follows: 

" 'When held for mare than ftfteen days: $16.00 per ton for prairie hay, 
$20.00 per ton for alfalfa hay, $24.00 per ton for corn, 75 cents per bushel 
for oats, $16.00 per ton for Bcreenings and 75 cents per 100 Ibs. for bedding. 
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" 'When held less than ftfteen days: $20.00 per ton for prairie hay, $22.00 
per ton for alfalfa hay, $30.00 per ton for corn, 75 cents per bushel for oats, 
$20.00 p«r ton for screenings and 75 cents per 100 Ibs. for bedding.' " 

Plaintiffs in error filed a reply to the answer of the railway Com- 
pany, denying a large part of the answer and praying for judgment 
as originally demanded in the complaint. As to the allégation here- 
inbefore quoted from the answer, in regard to the tarifïs of the rail- 
way Company, plaintiffs in error in their reply alleged : 

"That as to whet'her or not the défendant and its Connecting carriers had 
publislied and filed a tarife or tarlffs, as in said défense alleged, tliese plain- 
tiffs cannot, within the time permitted for the flling of this replication, obtain 
sufflcient knowledge or information upon which to base a belief, and, for the 
purposes of this replication, as to said défense, therefore deny the same." 

[1] On thèse pleadings the railway company moved for judgment. 
The trial court gave counsel for plaintiffs in error the option of vol- 
untarily dismissing the action or submitting to judgment on the plead- 
ings. Counsel for plaintiffs in error elected to submit to judgment on 
the pleadings, whereupon judgment was entered on the pleadings in 
favoT of the railway company and against the plaintiffs in error for 
costs. It may be said hère that the élection of counsel for plaintiffs 
in error was not a consent that judgment should be rendered against 
the plaintiffs in error on the pleadings, but that the court should ren- 
der such judgment on the pleadings as the court deemed lawful. The 
court, of course, did not need the assistance of counsel to do this, 
but the resuit of the proceedings was simply that the court gave to 
counsel for plaintiffs in error the privilège of dismissing the case 
if they were so advised. 

[2] The judgment which was rendered, in order to be valid, must 
be sustained by undisputed facts appearing in the pleadings. The 
mère fact that the answer denied material allégations in the complaint, 
of course, would give no authority to render judgment against the 
plaintiffs in error on the pleadings any more than it would allow the 
court to render judgment against the railway company on the plead- 
ings. It is claimed that the language above quoted from the reply 
of plaintiffs in error, in regard to the railway company's tariffs, did not 
constitute a déniai under the system of pleading prevailing in Col- 
orado ; it being contended that the tariffs are a public record of which 
ail parties interested must take notice, and that one may not deny the 
existence of a public record on information and belief. This criticism 
of the reply is probably well founded, but we pass the considération 
of the same for the reason that in disposing of the case we will take 
the allégations of the answer in regard to the railway company's tar- 
iffs as being correct. Before proceeding to the merits we will dis- 
pose of some preliminary objections made on each side. Counsel for 
plaintiffs in error claim that the case should be reversed and remand- 
ed to the lower court with direction to remand the same to the state 
court wherein it originated, for the reason that the United States 
Circuit Court for the District of Colorado never obtained jurisdiction 
of the same. This contention is based upon the following facts: 

[3] It appears from the pétition for removal that the plaintiffs in 
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error, Fred Klink, Charles W. Trimble, and Edgar H. Trimble were, 
at the time of the commencement of the action and ever since, citizens 
of the State of Colorado; that plaintiff in error, Lee Simonson, was 
at the time of the commencement of the action and at ail times since 
a citizen of the state of Montana; that the railway company was at 
the time of the commencement of the action and ever since has been 
a corporation duly organized and existing under and by virtue of the 
laws of the states of Illinois and lowa. It thus appears that the dis- 
trict of Colorado is not the 'district whereof ail the plaintiffs in error 
are citizens. We think, however, that this objection to the jurisdic- 
tion of the trial court was a matter that could be waived. The raii- 
way company by removing the case from the state court, of course, 
made no objection to the place of trial, neither did the plaintiffs in 
error by a motion to remand, and first raised the question of jurisclic- 
tion in this court. It was said in Re Moore, 209 U. S. 490, 28 Sup. 
Ct. 706, 52 h. Ed. 904, 14 Ann. Cas. 1164: 

"As we hâve seen in this case, the défendant applied for a removal of _ 
the case to the fédéral court. Thereby he Is foreclosed frora objecting to 
its jurisdiction. In like manner, after the reraoval had been oi'dered, the 
plaintiff elected to remain in that court, and he is, equally with the de- 
fendant, precluded from making ob.iectIon to its jurisdiction." 

The following cases sustain the same proposition: Western L. & 
S. Co. V. Butte & Boston Consolidated Mining Co., 210 U. S. 368, 28 
Sup. Ct. 720, 52 L. Ed. 1101; Kreigh v. Westinghouse, Church, Kerr 
& Co., 214 U. S. 249, 29 Sup. Ct. 619, 53 L. Ed. 984; Louisville & 
Nashville R. R. Co. v. Western Union Tel. Co., 234 U. S. 369, 34 
Sup. Ct. 810, 58 E. Ed. 1356; McPhee & McGinnitv Co. v. U. P. R. 
R. Co., 158 Fed. 5, 87 C. C. A. 619 (C. C. A., 8th Cir.). 

We think that under the facts appearing in the record the trial court 
clearly had jurisdiction. 

[4] It is objected by counsel for the railway company that no suffi- 
cient assignments of error appear in the record to authorize this court 
to review the action of the lower court in entering judgment, and the 
case of Choctaw, O. & G. R. Co. v. Jackson, 192 Fed. 792, 114 C. C. 
A. 12, is cited in this behalf. In the case cited there was a full trial, 
and it was suggested that an assignment of error in the following 
words: "The court erred in entering the judgment finally entered in 
this cause" — was not sufficient to command considération. 

It appears, however, that this court did, in the case cited, proceed 
and consider the point which it suggested was not sufficiently raised. 
Whatever may be the rule in ordinary cases, we think that in a case 
where the court has rendered judgment upon the pleadings for eitlier 
party, an assignment of error, stating generally that the court erred 
in rendering the judgment upon the pleadings, is sufficient, as it directs 
the attention of this court directly to the point to be considered. 

[5] It is next claimed by counsel for the railway company that 
there is no spécification of the errors relied upon, set forth separately 
and particularly in the brief of counsel for plaintiffs in error. It is 
true that the assignment of error that the court erred in rendering 
judgment against the plaintiffs in error on the pleadings is not set forth 
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in the brief of their counsel under the direct head of "spécification of 
errors," but as it is about the only question discussed in the whole 
brief, we think it would be hypercritical not to consider the point rais- 
ed for this reason. We corne now to what may be called the merits. 

Counsel for the railway company in their brief rely alone upon the 
following proposition to sustain the action of the court below in ren- 
dering the judgment against the plaintiiïs in error. 

"(d) The agreement to feeU and fatten, upon which the amended complaint 
is predlcated, required the défendant in error to exercise skill as an agister, 
outside of carriage, and outslde of the obligation to fumlsh, wittdn reason- 
able limits, such food as a sMpper might wish to buy for the care of his stock 
in transit. Such an obligation the carrier did not offer to assume towards 
the public generally, nor did it make or publish a tariffi therefor. Such a con- 
tract, had it been in fact made, would hâve been unlawful and void, and 
the court did not err in directing Judgment on the pleadings." 

We understand this proposition to mean that, conceding for the sake 
of argument that the railway company made a contract with plaintifïs 
in error to transport its sheep and feed and fatten them at Stockdale, 
111., for the Chicago market, such an arrangement is not extended to 
ail shippers by the tarifïs of the railway company on file with the In- 
terstate Commerce Commission, and that theref ore the contract is void 
as discriminatory under the following décisions : 

"In the matter of rates, Kansas City, Memphis & Birmingham Railroad 
Company, 8 Interst. Com. R. 121, at p. 13.5 ; Shiel v. Illinois Central R. Co., 12 
Interst. Com. R. 211; Chicago, Rock Island & Pacific Ry. Co. v. Hardwlck 
Farmers' Elevator Co., 226 U. S. 426 [33 Sup. Ct 174, 57 L. Ed. 284, 46 
L. K. A. (N. S.) 2031 ; N. Y., N. H. & H. B. Co. v. I. C. C, 200 V. S. 361 [26 
Sup. Ct 272, 50 L. Ed. 515] ; Chicago & Alton R.. R. Co. v. Ivirby, 225 U. S. 
155 [32 Sup. Ct. 648, 56 L. Ed. 1033, Ann. Cas. 1014A, 501]; Kansas City 
Southern Ry. Co. v. Cari, 227 U. S. 639 [33 Sup. Ct. 391, 57 L. Ed. 683] ; Clegg 
V. St. Louis & S, F. R. Co., 203 Fed. 971 (122 C. C. A. 273] ; Elwood Grain Co. 
V. St Joseph & G. I. Ry. Co., 202 Fed. 845 [121 C. C. A. 153] (C. C. A.. 8th 
Cir.); Cleveland, C, C. & St. L. Ry. Co. v. Hirsch, 204 Féd. 849 [123 C. C. 
A. 145]; Engemoen v. Chicago, St. P., AI. & O. Ry. Co., 210 Fed. 896 [127 
C. C. A. 426] ; Winn v. American Express Co., 149 lowa, 259, 128 N. W. 663 ; 
Siemonsma v. Chicago, M. & St. P. Ry. Co. [158 lowa, 483] 139 N. W. 1077 : 
St. Louis, I. M. & S. Ry. Co. v. Wiest Bros. [Tex. Civ. App.] 159" S. W. 142 ; 
Chicago, Rock Island & Pacifie Ry. Co. v. Beatty (0kl.) 141 Pac. 442." 

[6] This in our opinion, however, is taking a one-sided view of the 
cause of action stated in the complaint. It overlooks the fact which 
appears in the complaint that the railway company got ail the mutton 
by wrongfully appropriating the proceeds arising from the sale there- 
of to its own use. Conceding for the sake of argument that the rail- 
way company had no aulhority under its filed tariffs to feed and fat- 
ten sheep in transit, it by no means foUows that, having made such a 
contract, they can, by virtue thereof, take possession of the sheep and 
couvert them to their own use and benefit. We are not now determin- 
ing who may be in the right in regard to this controversy. We are sim- 
ply now considering whether the plaintifïs in error on the record be- 
fore us hâve a right to a judicial hearing for the purpose of determin- 
ing as to what has become of the fiock of sheep that they once owned. 
The plaintifïs in error admit in their pleading that the railway com- 
pany is entitled to their lawful charge for transporting the sheep and 
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for feed furnished them at Stockdale, 111., but they complain that the 
railway company not only got this lawful charge, but also sold the 
sheep and wrongfully appropriated the proceeds thereof in the sum of 
over $68,000 by falsely representing that they were entitled to this 
whole amount for f eeding the sheep, and by falsely claiming the sum of 
$18,980.93 to cover freight charges. It must be conceded that the rail- 
way company had the right to grant the feeding in transit privilège 
mentioned in its published tariffs, providing the same is granted to 
ail shippers. The question then suggests itself, What is this feeding 
in transit privilège for? Of course it is for the purpose of feeding the 
stock for market. This means improving their condition as to flesh. 
Is it not the custom of railway companies to care for and feed the 
stock of ail shippers desiring it at thèse feeding points. The tariffs 
themselves do not make a contract to do so unlawful or discrimina- 
tory, so far as the pleadings show. What the évidence at the trial may 
show is another matter. It appears from the answer of the railway 
company: That the railway company's tariff No. 18400 provides for 
feeding in transit of live stock at regular feeding stations, which are 
Eldon, Muscatine, Valley Junction, lowa; Silvis and Stockdale, Illi- 
nois — the capacity thereof being as shown in the answer above quoted. 
That in the railway company's tariff No. 21500 the schedule of priées 
to be charged by the railway company at the Stockdale Yards are clas- 
sified according to the time the stock is held. Plaintiffs in error did not 
prétend to state in their complaint the exact charge for hay, corn, and 
screenings; hence on the pleadings proof of discrimination does not 
necessarily appear as to this matter. 

[7] It appears, therefore, that the railway company permits a feed- 
ing in transit privilège at Stockdale, 111., and when the stock are held 
for more than 15 days certain priées are charged. When held less than 
15 days a différent price is charged ; the price seeming to be less as 
the time of holding increases. The tariff provides that the stock may 
be held more than 15 days; how much more does not appear. Cer- 
tainly there is no limitation upon the time, and if the feeding in transit 
privilège is valid for one day, there is no reason why it may not be 
valid for six months if allowed to ail shippers. 

We are satisfied that the judgment entered below against the plain- 
tiffs in error was erroneous, and therefore are of the opinion that it 
should be reversed, and the case remanded for a new trial ; and it is so 
ordered. 
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SHEFFEY et al. v. DAVIS COLLIERY CO. et al. 
(Circuit Court of Appeals, Fourth Circuit. November 19, 1914.) 

No. 1241. 

1. ExEcuTOBS AND Administbatobs <©=5431 — Suit bt Ex Ofpicio Adminis- 

TKATOB VALIDŒTY — JlIKISDICTION OF CotJBT. 

Where the state statute, under certain prescribed conditions, made tbe 
sheriff ex officio an adminlstrator, the fact that he did not authorize a 
suit brought in his name as such adminlstrator did not deprive the court 
of jurisdiction or render its decree Invalld. 

[Ed. Note. — For other cases, see Bxecutors and Adminlstrators, Cent. 
Dig. i§ 764, 76T, 819, 1664, 1679-1682 ; Dec. Dlg. <g=431.] 

2. JuDGMENT <®=»504 — Collatéral Attack — Judgment Peematubely En- 

TEBED. 

Under a statute authorizing service of process on nonresldent défend- 
ants by publication, where such publication bas been duly made and com- 
pleted, the court acquires jurisdiction, and the fact that a decree is pre- 
maturely entered before the time allowed the défendant to answer has 
expired does not render it a nuUity, but only irregular, and it is not sub- 
ject to collatéral attack. 

[Ed. Note. — For other cases, see Judgment, Cent. Dlg. §§ 944-947 ; Dec. 
Dig. (S=»504.] 

3. EXËCUTOBS AND ADMINISTBATOBS <©=»383 — SALE OF DECEDENT'S LANDS 

COLLATEEAL ATTACK — JURISDICTION OF COUET. 

Under the law of W^est Virginia, although a court of equlty is author- 
Ized by statute to sell lands of a décèdent at public auctlon only, a de- 
cree authorizing a private sale, made by the court on évidence that it is 
for the best interest of the estate, whlch sale is duly confirmed, is not 
without jurisdiction and is not subject to collatéral attack. 

[Ed. Note. — For other cases, see Executors and Adminlstrators, Cent. 
Dig. § 1554 ; Dec. Dig. ®=ï383.] 

4. Adveese Possession <S=»70 — Chabacteb of Possession — Wild Timbeb 

Lands. 

A purchaser at a judlcial sale. In form at least, of a large tract of for- 
est land, which was mountalnous and unlmproved, who contlnuously 
thereafter, during more than the statutory period, paid the taxes, em- 
ployed an agent to look after the property, remove trespassers, and pre- 
vent the cutting of timber, and otherwise exercised such acts of exclusive 
ownership as the character of the land permitted, held to hâve acquired 
title by adverse possession. 

[Ed. Note. — For other cases, see Adverse Possession, Cent Dlg. §§ 394- 
414; Dec. Dig. ®=>70.] 

Appeal f rom the District Court of the United States for the Northern 
District of West Virginia, at Clarksburg; Alston G. Dayton, Judge. 

Suit in equity by Maggie Sheffey and others against the Davis Col- 
liery Company and others. Decree for défendants, and complainants 
appeal. Affirmed. 

For opinion below, see 204 Fed. 337. 

John W. Davis and Osman E. Swartz, both of Clarksburg, W. Va. 
(H. G. Kump, of Elkins, W. Va., and Davis, Swartz & Templeman, of 
Clarksburg, W. Va., on the brief), for appellants. 

E. A. Bowers, of Elkins, W. Va., and George E. Price, of Charleston, 
W. Va., for appellees. 

©:=}For otber cases see aame topic & KEY-NUMBER ia ail Key-Numbered OigesU & Indexe» 
219 F.— 30 
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Eefore PRITCHARD and KNAPP, Circuit Judges, and McDOW- 
ELL, District Judge. 

KXAPP, Circuit Judge. A brief récital of facts which are not in 
dispute will indicate the questions to be decided. Other facts will be 
referred to in connection with the varions points discussed. 

Hugh W. Sheffey, a résident of Staunton, Va., and a lawyer of prom- 
inence and extensive practice, died intestate in May, 1889, possessed 
of a large tract of land in Randolph county, W. Va., containing between 
4,000 and 5,000 acres. His heirs at law were a surviving brother and 
the descendants of deceased brothers, one of whom was a half-brother. 
His law partner, James Bumgardner, Jr., was appointed administrator 
and undertook the settlement of his est^te. Bumgardner was also the 
administrator of Mrs. Siieffey, who died about a month after her hus- 
band. It turned ont that the affairs of Sheffey were badly involved 
and his liabilities much in excess of the salable value of his property. 

On the 24th of March, 1893, a chancery suit was instituted in the cir- 
cuit court of Randolph county, in the name of A. J. Long, sheriff, ad- 
ministrator, against James Bumgardner, Jr., the Virginia administra- 
tor, O. C. Womelsdorf, and a number of other persons alleged to be 
the heirs of Sheffey, and such proceedings had therein that a sale of 
the tract of land in question was confirmed to Womelsdorf, and a deed 
therefor subsequently executed to him by the spécial commissioner ap- 
pointed for that purpose. The appellee Davis Colliery Company is the 
last successor in interest of Womelsdorf and claims title to this tract of 
land under the deed to him and the decree confirming the same. Since 
1893 ail taxes assessed against this land bave been paid by Womelsdorf 
and those succeeding to his title. 

In October, 1910, this suit was brought by the appellants, who are 
the heirs of Sheffey and claim to own this land by inheritance from 
him, to set aside and cancel the deed to Womelsdorf, and ail the subsé- 
quent conveyances mentioned, as clouds upon their title, on the ground 
that the entire proceedings in the circuit court of Randolph county, in- 
cluding the decree confirming the sale to Womelsdorf, were wholly void 
for lack of jurisdiction. The Davis Colliery Company asserts the valid- 
ity of its title under this decree, and also sets up adverse possession and 
other défenses, which will be referred to later in this opinion. The case 
was tried and the suit dismissed, for reasons stated in the opinion of 
the District Judge, and the lieirs hâve appealed to this court. 

It cannot be denied that, if the circuit court of Randolph county had 
such jurisdiction of the parties and subject-matter as authorized it to 
make the decree confirming the sale to Womelsdorf, that decree is not 
open to collatéral attack, vvhatever irregularities may be found in the 
proceedings. We corne, then, to consider the principal grounds upon 
which it is contended, in brief and oral argument, that the decree in 
question is a nullity because the court was without jurisdiction. 

It is alleged that Sheriff Long, the plaintiff in the chancery suit, did 
not auihorize the bringing of that suit, or sanction the use of his name 
by the attorney who conducted it, and in fact had no knowledge that 
such a suit was brought ; and he so testified as a witness in this case. 
riut it appears that he himself receipted to the clerk for the original 
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summons issued in his name as administrator ; that it was personally 
served by his deputy on Womelsdorf ; and that af ter the service he in- 
dorsed in his ovvn handwriting on the back of the summons the amount 
of his fées. It is not altogether easy to see how he can be heard ta 
deny knowledge of this suit when the process by which it was com- 
menced was certainly in his hands soon after its service and presumably 
also when he signed for it on the process book of the clerk. More- 
over, the order of publication was posted on the front door of the cqurt- 
house and appeared for four successive weeks in a local newspaper. 
The attorney who carried on the suit, and who has since died, is shown 
to bave been prcminent and highly regarded ; and it would seem almost 
a matter of course that a transaction of so much importance as the sale 
of this large tract of land by order of the court, in the progress of a 
suit brought in Long's name, must hâve been generally known in that 
community. It is certainly more reasonable, upon the évidence of rec- 
ord, to infer that he had forgotten the circumstance than to believe 
that it occurred without his knowledge. 

[ 1 ] But we are not convinced that it was necessary for him to be 
personally advised, or that lack of knowledge on his part would vitiate 
the proceedings. He was only a nominal plaintifif, and it did not re- 
quire his consent to make him the administrator of Sheffey. For aught 
that appears, he had no discrétion in the matter, since the statute made 
him an instrumentality which might be used against his will under pre- 
scribed conditions. Nor is it of any conséquence that no funds came 
into his hands as administrator in this instance. Sheffey left no Per- 
sonal property in West Virginia, and the proceeds of the sale of his 
real estate were received and distributed under order of the court by a 
spécial commissioner. Even if it be assumed that Long did not au- 
thorize the suit, or hâve any knowledge of it until long afterwards, we 
are of opinion that the court was not thereby deprived of jurisdiction or 
its decree rendered invalid. 

It is also claimcd that the court was without jurisdiction by reason 
of the following facts : The summons in the chancery suit was sued out 
on March 14, 1893, and the bill of complaint bears the indorsement, 
"Filed April Rules, 1893." Ail the défendants named therein were 
nonresidents. of West Virginia, except Womelsdorf, who was personal- 
ly served in that state on the 27th of March. Upon afifidavit of such 
nonresidence, made by the plaintiff's attorney on the 3d of April, an 
order of publication was duly entered which described briefly the ob- 
ject of the suit and required the nonresident parties to appear within 
one month after the date of its first publication. The applicable statute 
then in force reads as f ollows : 

"Every order of publication shall state briefly the object of the suit, an;! 
require the défendants against whom it is eutered, or ttie unknown parties 
to appear within one month after the date of the first publication thereof and 
do what is necessary to protect their interests. It shall be published once 
a week for four successive weeks in some newspaper published in the count\' 
in which the order is made or directed, if one ia so published, unless the cii 
cuit court of such county otherwise order; and if no newspaper be published 
in the county, then in such other newspaper as the court may prescrlbe ; or 
if none he so prescrlbe'', as the clerk may direct. It shall be deemed to havc 
been duly published on the day of the fourth publication thereof. It .shall 
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also be posted at tlie front door of the courtliouse of the county whereln tlie 
oourt is held, at least twenty days before judgmcnt or decree is rendered." 
Code 1891, c. 124, § 12. 

The first publication of the order occurred on the 5th of April, 1893, 
and a copy was posted the same day on the front door of the court- 
house. The subséquent pubhcations were on the 12th, 19th, and 26th 
of that month. The month within which the absent défendants were 
required to appear did not expire, as is claimed, until the 5th of May. 
But on the preceding day, t!ie 4th of May, a decree pro confesso was 
entered, which confirnied the sale to Womelsdorf and appointed the 
plaintiff's attorney spécial commissioner to cause the lands to be sur- 
veyed, ascertain the nuniber of acres, collect the cash and notes which 
Womelsdorf was to give in accordance with his agreement to purchase, 
and make report of his proceedings with the view to a further decree. 

The argument of appellees that this decree was properly entered on 
the 4th of May is based upon another provision of the statute which 
says: 

"When such order shall Iiave been so posted and published, if the défend- 
ants agalust whom It is entered, or the uuknowu parties, shall not appear at 
the next term of court, after such publication is completed, the case may 
be tried or heard as to theni." Section 13. 

[2] The decree in question was entered at the next term of court 
after the publication was completed, and it is contended that this was 
a compliance with thèse statutory provisions taken together. But we 
are not prepared to sustain this contention and shall therefore assume 
that the decree was prematurely entered. Nevertheless, we are of 
opinion that the court had already acquired jurisdiction of the absent 
défendants, for the purposes of the suit, by reason of the completion 
of the required publication on the previous 26th of April, and that 
the decree was not rendered a nuUity, but merely irregular and void- 
able, because entered sooner than a full calendar month after the first 
publication. It is well settled, in cases of personal service, that the 
cntry of judgment before the time allowed for answer expires is not 
a jurisdictional defect which exposes the judgment to collatéral at- 
tack, but rather an irregularity which can be availed of only in the 
original suit. We see no reason why the same rule should not apply 
in cases of service by publication, and the weight of authority is clear- 
ly to that effect. Under the West Virginia statute, as under similar 
statutes of other states, the publication provided for is a substitute for 
Personal service; and when ail the requirements of the statute in that 
regard hâve been observed and the publication completed, the power 
of the court thereupon attaches to exercise its functions in respect of 
the subject-matter of the suit ; and this is expressly held in Tennant's 
Heirs V. Fretts, (H W. Va. 569, 68 S. E. 387, 29 L. R. A. (N. S.) 625, 
140 Am. St. Rep. 979, the syllabus upon this point reading as follows: 

"The statute * • * providing for service of process on a nonresident 
by publication, or by personal service out of the state, cannot authorize the 
renditiou of a Personal jud^uient, or decree, against a nonresident so servefl ; 
but it does authorize auy court, whether of law or of equity, to pronounce a 
judgment or decree binding in rem, in any case in which such court would 
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otheiwise be compétent to do so, if tlie défendant were personally served 
within the state." 

In this connection it may be observed that the bill filed in the chan- 
cery suit is adéquate and even ample in its allégations of a cause of ac- 
tion, the affidavit of nonresidence is not open to criticism, the order 
of publication contains everything which the law requires, and that or- 
der was posted and published in strict conformity with the statute. 
When ail this was donc, the jurisdiction of the court was complète, 
in our judgment, to grant the relief sought, and it cannot be reason- 
ably held that a decree which would hâve been perf ectly valid if ren- 
dered on the 5th of May was an absolute nullity because entered the 
day before. 

The case at bar seems to us clearly distinguishable from that of 
Guaranty Trust Co. v. Green Cove Railroad, 139 U. S. 137, 11 Sup. 
Ct. 512, 35 L. Ed. 116, which is apparently relied upon by appellants. 
In that case the validity of the sale in the state court was attacked up- 
on the ground that proper notice of the proceedings had not been giv- 
en as required by the Florida statute, which provides in substance 
that nonresident défendants may be cited to appear within four 
months, by a publication to be made once a week for the four months. 
The notice given required the absent défendants to appear and answer 
the bill on or before the first Monday in December, which was the 
first day of that month, and the notice was first published on the 
9th of August. The Suprême Court held that, since the interval 
between the 9th of August and the Ist of December was less than 
four calendar months, the notice had not been published as the 
statute required, and therefore jurisdiction of the absent défend- 
ants had not been acquired. But in this case, as already stated, the 
publication was in précise compliance with the West Virginia stat- 
ute and was fully completed, as obviously it could be, before the ex- 
piration of the month allowed to the défendants to appear and "do 
wKut is necessary to protect their interests." We are persuaded that 
the Jjremature entry of this decree was a mère irregularity which did 
not affect the jurisdiction of the court, because that jurisdiction had 
already been obtained, and that the decree cannot for that reason be 
questioned in a collatéral suit. 

The statute above quoted, which requires publication for only four 
weeks, without other effort to give notice to absent défendants, is un- 
doubtedly drastic. But its harshness is very much mitigated in prac- 
tical effect by another provision then in force, allowing such défend- 
ants five years to get relief, which reads as f ollows ; 

"Any unknown party or other défendant, who was not served with process 
in this state, and did not appear in the case before the date of such judg- 
ment, decree or order, or the représentative of such, may, within five years 
from that date, if he be not served with a copy of such judgment, decree or 
order, more than one year before the end of said five years, and if he was 
so served, then within one year from the time of such service, lîle his pétition 
to hâve the proceedings reheard in the manner and form provided by section 
25 of chapter 106 of this Code, and not otherwise ; and ail the provisions of 
that section are hère made applicable to proceedings under this section." 
Section 14. 
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[3] It is further and earnestly contended that the decree in question 
is void because it coniirms a private sale, which was beyond the pow- 
er of the court, since the statiite required a sale in such case to be 
made at pubHc auction. It appears that in June, 1892, a contract was 
entered into for the sale of this tract of land to Womelsdorf. It was 
signed by him and by Bumgardner, the Virginia administrator. It 
purports to be signed also by Maggie Sheffey, a nièce of the intestate 
who lived with him, but she dénies having executed it. By this contract 
Womelsdorf agreed to pay $3 an acre for the land ; the tract to be sur- 
veyed and the number of acres ascertained. Payment was to be made 
upon specified terms within a certain number of days after the "sale is 
ratified and confirmed by the circuit court of Randolph county, W. Va., 
in a suit or other proceedings instituted in said court to ratify and con- 
firm this contract." Of course Bumgardner had no authority to bind 
the heirs by such a contract, and Maggie Sheffey was not an heir at 
that time. It amounted, therefore, to an offer by Womelsdorf to pur- 
chase the land, at the price and on the terms recited, subject to the 
ratification provided for, and it was undoubtedly so regarded by the 
court which afterwards confirmed the sale. On the 28th of April. 
1893, pursuant to notice duly published, dépositions were taken of 
two witnesses, who are described as men well known and of high stand- 
ing, whose statements showed that they were familiar with this tract 
of land and with the value of lands of like character in that section, 
and who testified to the effect that it would be advantageous to both 
the creditors and the heirs to accept the offer of Womelsdorf, because 
in their judgment it was more than the land would bring at public sale 
under decree of the court. Indeed, one of thèse witnesses expressed 
the positive opinion that a public sale would not realize as much as 
$10,000 for the entire tract. It was evidently upon the showing so 
made, and in the belief that it was for the interest of ail concerned to 
accept the offer, which amounted to upwards of $13,000, that the court 
entered the decree of May 4, 1893, and appointed a spécial commis- 
sioner for the purposes therein recited. 

Under the circumstances stated, we are of opinion that the decree in 
question was not in excess of the power of a court of equity, and that 
it is not now subject to collatéral attack, although it be conceded that 
a statute of the state required a sale at auction. The law to be fol- 
lowed in this case, whatever rule may elsewhere obtain, is the law 
of West Virginia, and this court is bound to accept, as the law of 
that State, the décisions of its court of last resort. This being so, we 
find ourselves unable to distinguish the case at bar, as respects the 
principle involved in the question now considered, from the case of 
Klapneck v. Keltz, 50 W. Va. 331, 40 S. E. 570, decided by the Su- 
prême Court of Appeals in November, 1901. In that case there was 
an order for a public sale and several efforts to dispose of the prop- 
erty at public auction, with resulting failure to get satisfactory bids. 
Thereupon, after some delay, the court directed the acceptance of a 
private offer subsequently made and confirmed the sale to the party 
making such private offer. In this case the court was judicially satis- 
fied in advance, by évidence which appears reliable and convincing. 
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that an offer had been made and was then open to acceptance which 
would realize more for creditors and heirs ihan tliere was any proba- 
bility of getting if a public sale were ordered. In the former case the 
court confirmed a private sale after attempts to sell at public auction 
had apparently failed ; in the latter case the court acted in the first 
instance upon ade(]uate proof that a public sale would involve expense 
and undoubted loss, as compared with the sum which Womelsdorf 
stood ready to pay. In the last analysis, what différence is there be- 
tween the two cases? It was contended in the Klapneck Case, as ap- 
pellants contend hère, that the court was without power under any 
circumstances to sanction a private sale, in a suit of this character, be- 
cause the statute required a sale at public auction. But surely the 
court did not get its jurisdiction, otherwise wholly wanting, to decree a 
private sale, by reason of the circumstance that a public sale previously 
ordered had not resnlted in an acceptable bid. The power which was 
exercised in that case, independent of and in disregard of the stat- 
ute, was not derived f rom and could not be conferred by the fact that a 
futile effort had been made to sell at public outcry. And yet the sale 
was held valid, even upon direct appeal, because the court had in- 
hérent authority, springing from the gênerai nature of its powers, to 
order and confirm a private sale, when it was made to appear that the 
interest of ail concerned would thereby be promoted. As the Suprême 
Court of Appeals said : 

"Xotwitlistanding the statute there are circumstances under which for the 
purpose of doing equit.v and justice the court must hâve the power to make 
a sale of property without resort to public outcry." 

In other words, the failure to comply with the statute, for reasons 
which induced that course, did not deprive the court of jurisdiction 
or render its action void in ordering a private sale. This proposition, 
as it seems to us, is necessarily involved in the décision in Klapneck v. 
Keltz. But if there are circumstances in which a court can order a 
private sale notwithstanding the statute, as this West Virginia case dis- 
tinctly holds, then it must be for the court, in which the action is pend- 
ing, to détermine whether the facts of the particular case justify non- 
compliance with the statute, and its détermination in that regard can- 
not be reviewed in a collatéral suit, but only, if at ail, in the original 
proceeding. It is also to be noted in that case that the court gives great 
eiïect to the decree of confirmation, as will be seen by the foUowing 
excerpt from the opinion. 

"In the présent case there is no error claimed in the decree of confirma- 
tion, but the circuit court sets it aside for the sole reason that the decree of 
sale authorized the commissioners of sale after abortive attempts at public 
sale to take private ofEers in writing and report them to the court. If this 
be erroneous, the weight of authority to the contrary notwithstanding, It 
would not justify the court in setting aside the decree of confirmation. For, 
as we hâve seen, though a commissioner be directed to sell at public auction 
and he sells privately and the court conflrms the sale, the decree of confirma- 
tion cannot be disturbed. It is the confirmation that makes a judiclal sale, 
and nothing that happens prior thereto." 

Tlie same doctrine is laid down, both as to the jurisdiction of the 
court and the elïect of confirmation, in an Arkansas case (Apel v. 
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Kelsey, 52 Ark. 341, 12 S. W. 703, 20 Am. St. Rep. 183), which in- 
volved the précise question hère considered and is therefore directly 
in point. 

We hâve carefully examined the other defects alleged in the pro- 
ceedings in the chancery suit, and are satisfied that the objections thus 
raised are founded upon mère irregularities which did not affect the 
jurisdiction of the court and cannot support a collatéral attack upon its 
decree. 

We are therefore constrained te hold, in the light of the facts as they 
appear in this record, and upon the authority of the décisions above 
cited, that the decree confirming the sale to Womelsdorf was not be- 
yond the power of the court which rendered it and is not open to ques- 
tion in the présent suit. 

[4] If we are correct in thèse conclusions, the action of appellants 
cannot be maintained, and there is little need of further discussion. 
But since the court below based its décision upon différent grounds, we 
deem it suitable to give brief expression to our views upon the other 
défenses set up by the appellees. After careful study of the évidence, 
it seems reasonably clear to us that the successors of Womelsdorf hâve 
sustained their claim of title by adverse possession. The sale to him 
was a judicial sale, at least in form, and had the undoubted efïect, even 
if the decree was void, of giving color of title to the purchaser. From 
the time of the confirmation of that sale, he and his successive grantees 
hâve openly and continuously asserted their ownership of this Shefïey 
tract. Since 1896 the land has yearly been assessed against them and 
ail taxes paid by them. The agent employed by Shefifey in his lifetime, 
who continued to look after the property upon his death, recognized 
Womelsdorf as the new owner, and became his agent soon after the 
purchase was made. Squatters were removed from the tract by his 
authofity, and an arrangement made by him with another man to take 
charge of the tract. This man moved onto the land about 1895 and re- 
sided there for the next five or six years. The appellants deny that 
the clearing where he lived was within the Womelsdorf purchase, and 
the fact in that regard is a matter of controversy. But even if the 
appellants are right upon this point, which we regard as immaterial, 
there is apparently no question that this man moved to the place where 
he lived at the instance of W^omelsdorf's agent and under an arrange- 
ment with him to look after the property. In the nature of things 
there was little physical occupation. It was an extensive tract of forest 
land, mountainous, unimproved, unfenced, and visited mainly by hunt- 
ers and fishermen. While it was allowed to remain in a state of nature, 
there was practically nothing to do, except to guard against fires and 
prevent trespassers from cutting the timber. So far as we can see, 
the actual occupation of this tract was suited to its location and char- 
acter. The question of possession in such a case dépends upon its 
particular facts and circumstances and the nature and condition of 
the land whose possession is in dispute. It seems to us beyond reason- 
able doubt that Womelsdorf and his successors, for at least 14 or 15 
years before this suit was commenced, were in possession of this tract 
under color of title and continuous assertion of ownership. That pos- 
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session was open, notorious, uninterrupted, and adverse, and we think 
the prépondérance of proof shows that it was also exclusive. Without 
referring to the évidence in greater détail, and giving due considération 
to the testimony of appellants upon this point, we content ourselves 
with expressing the opinion that title to this land had been acquired by 
adverse possession. 

Of the remaining défenses which were sustained in the court below, 
the acquisition of title under the West Virginia statute by the payment 
of taxes, and the alleged lâches of appellants, it is sufficient to say, 
without reviewing the argument, that we see no reason to question the 
substantial correctness of the conclusions reached by the learned Dis- 
trict Judge. 

It follows that no sufficient ground for reversai has been made to ap- 
pear, and the decree appealed from will therefore be affirmed. 
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(Circuit Court of Appeals, Seventh Circuit. October 6, 1914.) 

No. 2065. 

1. Teade-Maeks and Tbadk-Name.s <&=>70—Unfair Compétition — Acts Con- 

stituting. 

Where, before défendant entered into the sale of lubricants, plaintiff 
had manufactured and sold lubricating greases and oils under the trade- 
name of "Keystone Lubricating Company," which had become known as 
"Keystone greases," and the word "Keystone," as applied to lubricating 
oilg, had corne to mean plaintifC's products, any simulation on the part 
of défendant of such désignations for such goods, calculated to palm oiï 
defendant's products on purchasers as plaintifE's products, would entitle 
plaintiff to an injuuction and other équitable relief. 

[Ed. Note. — For other cases, see Ïrade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. <&=5T0. 

Unfair compétition, see notes to Scheuer v. MuUer, 20 C. C. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

2. Trade-Marks and Teade-Names <®=>70 — Unfaik Compétition — Acis Con- 

STITUTING. 

To sanction relief against alleged unfair compétition, there must be a 
deceptive use of a name or word amounting to a fraud on the public, as 
the essence of the wrong conslsts in the sale of the goods of one manu- 
facturer or dealer for those of another ; but the déception may be prac- 
ticed by the f raudulent use of the corporate name. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. ®=»70.] 

3. Tbade-Maeks and Tbade-Names <S=»73— Unfair Compétition — Names. 

Where, though plaintiff had been selling lubricating oils and greases. 
which had become known as "Keystone greases," under the trade-name 
of "Keystone Lubricating Company," before défendant engaged in that 
business in Chicago, défendant succeeded a Company engaged in the sale 
of Pennsylvanla oils, oil products, and lubricants, under the name of the 
"Pennsylvauia OU Company," and, a reincorporation being désirable, sub- 
stituted the word "Keystone" for the word "Pennsylvanla" before plain- 
tiff opened its branch office in Chicago, without knowledge or intimation 
of plamtiff's business, or of his trade-name, and no ofBcer or authorized 
représentative of défendant understood or intended that its goods and 

®=3Fc>r other caae3 see same topic & KEY-NUMBER tn aU Key-Numbered Digests & Indexes 
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marUings were calctilated to deceive purchasers or slmulate In any re- 
spect plaintiff's products, or were sold or tendered as plamtiff's products, 
there belng no fraud In connection with the origin and use of the cor- 
porate name, its use in connection with the sale of lubricating oils and 
greases should net hâve been enjolned. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 84; Dec. Dlg. (3=»73.] 

4. Tkade-Marks and Tbade-Names <&=>97 — Unkaib Compbtitiox — Injuxc- 
TioK — Conditions. 

Where defendant's agents. In some instances, had by deceptive repré- 
sentations or conduct palmed ofE defendant's goods on purchasers a.s 
plaintiff's Keystone greases, it wouîd be eujoined froin selling its lubri- 
cants under its corporate name, without iuscribing on each package a 
notation that the product was uot that of the Keystone liubricating Com- 
pany. 

[Kd. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 110, 111 ; Dec. Dlg. <g=9T.] 

Appeal from the District Court of the United States for the Easteri! 
Division of the Northern District of IlHnois; Arthur L. Sanborn, 
Judge. 

Bill by Augustus C. Buzby, doing business under the firm name of 
the Keystone Lubricating Company, against the Keystone Oil & Man- 
ufacturing Company. Decree for complainant (206 Fed. 136), and 
défendant appeals. Reversed, with directions. 

Tlie appellant, Keystone Oil & Manufacturing Company, an Illinois corpora- 
tion, is défendant in a bill filed by the appellee, Buzby, charging unfalr com- 
pétition in trade on the part of the appellant lu the use of its corporate 
name, and this appeal is from a decree of the District Court, on final hearius; 
of the issues, perpetually enjoinlng the appellant from doing business in the 
sale of lubricating ojls or hibiicating greases "under the name of Keystone 
Oil & Manufacturing Company" or under any corporate name containlng the 
Word "Iveystone," also from holding out or representlug said défendant "tD 
be the same as the complainant Keystone Lubricating Company," and also 
from representing Its lubricating greases to be "genulue Keystone grease," or 
"Keystone grease." The facts in évidence, in so far as they are deemed ma- 
terial, are mentioned in the ensuing opinion. 

Francis W. Parker, of Chicago, II!., for apipellant. 
Carlos S. Andrews, of Chicago, 111., for appellee. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
bill filed by the appellee, Buzby, and the decree in conformity there- 
with granting injunctional relief against the appellant, rest on charg- 
es of unfair compétition in the sale of lubricating greases, arising 
mainly, if not entirely, out of the use by the appellant of its corporate 
name, Keystone Oil & Manufacturing Company. While the bill avers 
long possession, registration, and use by appellee of "the arbitrary 
symbol of the Keystone of an arch as a trade-mark" in his business, 
the évidence is undisputed that such trade-mark has never been used 
by the appellant, and that no infringement thereof has been commit- 
ted in its business ; and the ruling of the Circuit Court of Appeals for 
the Eighth Circuit, in Buzby v. Davis, 150 Fed. 275, 80 C. C. A. 163, 

ÊssFor otber cases see same toplc & KEY-NUMBBR in ail Key-Numbered Digests & ladexes 
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10 Ann. Cas. 68, in référence to conceded use of such trade-mark, 
which is greatly relied upon for support of the présent decree, is in- 
applicable and furnishes no aid in that direction. 

[1] Thèse material averments, however, are established by the 
évidence: That the appellee has conducted his business, since the 
3ear 1885, at Philadelphia, Pa., in the manufacture and sale of "lu- 
bricating greases" and cils under "the trade-name of the Keystone 
Lubricating Company" (without incorporation) ; that the name "Key- 
stone greases" has been applied to his lubricating oil products through- 
out such times, and the word "Keystone" so applied "is known to buy- 
ers to mean" his products ; and that his trade has extended to various 
States, with "branches and sales agencies" in différent places, one 
liranch "being now established at Chicago" under his trade-name. As 
it further appears that the appellant (located at Chicago) entered into 
the sale of lubricants, in connection with the sale of various kinds of 
oil and oil products, long after the appellee had established his busi- 
ness in Philadelphia as above described, the rule is elementary in 
equity that proof of simulations on the part of the appellant of either 
of the above-mentioned désignations for such goods, calculated to 
palm them off on purchasers as the appellee's production, would en- 
title the defrauded manufacturer to an injunction and other équitable 
relief. But no such simulation is either proved or asserted in respect 
of labeling or dressing the goods or packages, or advertising them in 
any manner as appellee's lubricants. On the contrary, it appears in 
évidence that the appellant's lubricants were conspicuously named 
and marked "Phillip's Spécial Banana Cup Grease." Moreover, the 
opinion filed below correctly states : 

"The only infringement of the complainant's trade-mark, If any, consists 
in tlie use of the word 'Keystone' in the defendant's corporate name, and in 
the fact that It is claimed that the public has been deceived by such simllarity, 
in that the defendant's lubricating grease has been purchased on some occa- 
sions by persons believiug they were buylng the complainant's brand, The 
cans in which the complainant and défendant sold their goods are radically 
différent. The color, lettering. and descriptive matter are wholly distinct, as 
«ell as the odor of the grease itself." 

[2] The decree as entered is directed to the issue thus narrowed, 
and proceeds upon the theory that use of the appellant's corporate 
name in the sale of lubricants, under the circumstances in évidence, 
constitutes unfair trade within the meaning of the established rule 
of equity thereupon. That rule is aptly defined in Howe Scale Co. v. 
Wyckoff, Seamaus & Benedict, 198 U. S. 118, 140, 25 Sup. Ct. 609, 
614 (49 L. Ed. 972), as foUows: 

"The esisence of the wrong in unfair compétition consists In the sale o£ the 
goods of one manufacturer or vendor for those of another, and if the défend- 
ant so conducts its business as not to palm ofli Its goods as those o£ com- 
plainant, the action faits." 

And the authorities concur that deceptive use of a name or word 
employed by another dealer, amounting "to a fraud on the public," 
must appear to sanction relief under this rule. Standard Paint Co. v. 
Trinidad Asphalt Co., 220 U. S. 446, 451, 462, 31 Sup. Ct. 456, 55 L. 

Ed. 536. 
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It is imquestionable, however, that such déception may be practiced 
by fraudulent use of a corporate name, and in that view the circum- 
stances of the adoption and use by the appellant of its name may bear 
upon the issue. 

[3] The undisputed facts are: That the appellant is the successor 
of a Company engaged in business at Chicago, under the name of 
"Pennsylvania Oil Company," in the sale of varions Pennsylvania oils 
and oil products and lubricants; that its purchase of the business oc- 
curred in October, 1900, and, reincorporation being désirable, the 
word "Keystone" was substitnted for "Pennsylvania" (as having like 
meaning for origin of goods) in the corporate name which was thcn 
adopted; that such name was adopted more than a year prior to any 
location of the appellee in Chicago, and without knowledge or intima- 
tion either of the appellee's business or of bis trade-name; that the 
sale of lubricants has at ail times constituted a minor portion of the 
appellant's business, but is nevertheless a natural and valuable constit- 
uent thereof ; and that no officer or authorized représentative of the 
appellant has at any time understood or intended that its goods and 
markings were either calculated to deceive purchasers as to their 
origin, or simulated in any respect the appellee's products, or were 
sold or tendered otherwise than as appellant's brand of lubricants. 
We believe it to be unmistakable, therefore, that both origin and use 
of the corporate name so adopted were in good faith and entirely free 
from taint; that ail "the indicia of fraud are lacking" (Brown Chem- 
ical Co. V. Meyer, 139 U. S. 540, 544, 11 Sup. Ct._625,_35 L. Ed. 247) 
in respect of use of such name; and that the injunction against use 
thereof in the sale of appellant's lubricating oils and greases cannot 
be upheld. 

The contention on behalf of the appellee for support of the decree, 
as we understand it, is this in effect : That the word "Keystone" has 
been so appropriated by the appellee in his business that his rights 
liave become exclusive for its use in the marking and sale of lubri- 
cants. Such broad view, however, is untenable under the entire cur- 
rent of avithorities. Words which are common to the public cannot 
be thus appropriated for exclusive use, beyond the limited extent rec- 
ognized for the protection either of trade-marks against infringers or 
of trade-names against deceptive imitators. In the leading trade- 
mark case of McLean v. Fleming, 96 U. S. 245, 252, 24 h. Ed. 828, 
speaking in référence to tra de-mark rights of a person in his own 
name, the opinion states the rule that: 

"Such a party is not, in gênerai, entitled to tlie exclusive use of a name, 
iiiorely as such, without more. * * * instead of that, he cannot hâve 
such a rlght, even in his own name, as against another person of the same 
name, unless such other person uses a form of stamp or label so like that 
used by the complainlng party as to represent that the goods of the former are 
of the latter's manufacture." 

Infringement, however, and not deceit, is the basis of a suit for 
violation of a trade-mark, although infringement is often ascertained 
from tendency to deceive. On the other hand, when a trade-name has 
become established for business or goods, protection is granted against 
wroiigful and deceptive use by another under the above-stated doc- 
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trine of unfair compétition, requiring proof of fraudulent conduct as 
the basis of relief. No person can acquire exclusive rights to em- 
ploy any name or word, as part of his trade-name; but one may ac- 
quire réputation for his business or goods under any désignation he 
bas adopted therefor, and other traders are excluded under the rule 
from filching his trade by deceptive use of Hke désignation. 

We believe the other injunctional provisions of the decree to be 
alike unauthorized under the évidence above referred to, so that the 
decree as an entirety must be reversed. 

[4] The testimony, however, clearly discloses three instances of 
deceptive représentations or conduct on the part of agents of the ap- 
pellant, whereby the appellant's goods appear to hâve been palmed off 
on purchasers as the appellee's "Keystone grease," and in view of such 
évidence we are of opinion that cause appears for relief against such 
impositions, by requiring the appellant to inscribe upon each of its 
packages of lubricant offered for sale a notation, in efïect, that the 
product is not that of "Keystone Lubricating Company" of Philadel- 
phia. 

The decree of the District Court is therefore reversed, with direc- 
tion to enter an injunctional decree against the appellant défendant, 
providing for the above-mentioned notice upon packages of lubricants 
offered for sale, together vk^ith costs, and the costs of this appeal are 
to be taxed against the appellee 



ALLEGHENT VALLEY BRICK CO. v. C. W. RAYMOND CO. 
(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

No. 75. 

1. Refobmation of Instbtjments <S=»30 — Actions at Law. 

In an action at law gn a contract, the court could neither reform the 
contract to include a provision as to the time for performance by plain- 
tiff, nor recognize as an équitable défense plaintifC's failure to perform 
the omltted provision, as while courts of equity, in cases of mutual mis- 
take, may make the written évidence of an agreement correspond to the 
understanding of the parties, in the fédéral courts the distinction be- 
tween suits in equity and actions at law is maintained. 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. Dig. 
§§ 117, 118 ; Dec. Dig. <ê=30.] 

2. Refobmation of Instruments <@=>45 — Sufficiency of Evidence. 

A court of equity cannot reform a written agreement for mutual mis- 
take, unless the mistake is proved by clear, convincing, and satisfactory 
évidence. 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. 
Dig. §§ 157-193 ; Dec. Dig. <S=>45.] 

3. CoNTEACTS <g=212 — Constbuction — Time of Performance — "Reasonable 

TiMK." 

Where written agreements by a manufacturer of brick-maklng machin- 
ery, whereby it sold certain machinery to défendant, and agreed to fur- 
nish défendant complète working drawings for the construction of a pat- 
ented kiln, and to license défendant to use such kiln, specifled no tlme for 
delivering the machinery, drawings, and license, performance witliin a 

^=:3For oUipr cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests t Indexes 
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reasonable time was implied, and what was a "reasonable tlme" depended 
011 the circumstances of the particular case. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 944-955; Dec. 
Dig. <S=>212. 

For otber definitious, see Words and Phrases, First and Second Séries, 
Reasonable Time.] 

4. Trial ©=3177 — Dikkction of Veediot — Motion by Both Parties. 

Where, in an action on a contract, both parties moved for a dlrected 
verdict, and neither party aslœd to go to the Jury, the trial court's find- 
ings, supported by évidence, that plaintiff was not in default when de- 
fendant repudiated the contract, would be accepted by the Circuit Court 
of Appeals. 

[Ed. Note.— ï"or other cases, see Trial, Cent. Dig. § 400; Dec. Dig. 
®=177.] 

5. CoNTBACTs <S=3279 — Performance — Tender of Performance, — Waiveb. 

TJnder a contract to furnish complète working drawings for the con- 
struction of a patented kiln, and to license défendant to use it, in con- 
sidération of defendant's agreement to pay a specifled amount agalnst 
sight draft with license and drawings attached, a tender of the license 
and drawings was not necessary, where défendant wired plaintiff that 
ail consignments of any kind v^'ould be refused by it, as a tender is 
waived where a tenderee makes any déclaration amounting to a répudia- 
tion of the contract, or takes any position rendering a tender a vain and 
idle ceremony. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 1233-1248; 
Dec. Dig. <g^279.] 

fi. Set-Off and Cousterclaim i©=324 — Cause of Action. 

In an action on a contract for the sale of maehinery, and to furnish 
working drawings of a patented kiln and a license to use it, in vrhieh de- 
fendant counterclaimed for delay in performance by plaintiff, when the 
court determined that there was no breach of the contract by plaintiff, 
the counterciaim neeessarily failed. 

[Bd, Note. — For other cases, see Set-Off and Counterciaim, Cent. Dig. 
§§ 30-42; Dec. Dig. ®=»24.] 

7. Trial <S==>177 — Questions of Law ob Fact. 

In an action on a contract, in which défendant counterclaimed for de- 
lay in performance by plaintiff, the contention that the dismissal of the 
counterciaim involved a flnding of law on conflicting testimony was 
without force, where both parties subsequently moved for a dlrected ver- 
dict, and the court decided for plaintiff, thereby holding in effect that 
there was no unreasonable delay by plaintiff. 

[Bd. Note. — For other cases, see Trial, Cent. Dig. § 400; Dec. Dig. 
<g=>177.] 

In Error to the District Court of the United States for the Western 
District of New Yorlî. 

This cause cornes hère on writ of error to the District Court of the 
United States for the Western District of New York to review a judg- 
ment entered on February 3, 1914, in favor of the plaintifï, the C. W. 
Raymond Company, for the sum of $3,250.50 damages, together with 
the sum of $255.74 costs. 

The plaintiff below, the C. W. Raymond Company, Is a corporation organized 
and existing under and by vlrtue of the laws of the state of Ghio, résident 
and doing business in Dayton, in said state, and will be hereinafter referred 
to as plaintiff. The défendant below, the Allegheny Valley Brick Company, 
is a corporation organized and existing under and by vlrtue of the laws of 

<Ê=3Ï"Dr other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the State of New York, résident and doing business at Olean, in said state, 
and will be hereinafter referred to as défendant. 

On or about March 18, 1911, plaintiff and défendant entered into a con- 
traet in wrlting wherein it was agreed that plaintifi would grant a llcense 
to défendant to use and operate one continuons producer gas-flred kiln, con- 
taining certain improvements set forth in letters patent of the United States 
then owned and controlled by plaintiff. It was also agreed that plaintiff 
would furnish défendant with complète worklng drawings for the construc- 
tion of one compartment-type gas-flred continuous kiln having 18 compart- 
ments or sections, each holding about 40,000 paving blocks, 10 pounds burned. 
The considération was an agreement by défendant to pay to plaintiff "the 
sum of $2,500 cash against sight draft with license and drawings attached." 
The défendant also agreed that plaintiff's patents are valid and that it 
would net contest them. 

The plaintiff, on or about March 27, 1911, sent its représentative to Olean 
to locale the kiln to be constructed in pursuance of the plans specified in the 
contract, and he met the superintendent and gênerai manager of défendant 
and looked over the ground with référence to production of the plans and lo- 
cation of the kiln. The ground was at that time in unsultable condition for 
construction work, owing to récent rains, and défendant was so informed, and 
was also told that the necessary drawings would be forwarded in a short 
time. ïhe plaintiff subsequently prepared the drawings and spécifications, 
and about May 27, 1911, forwarded to défendant the license. On May 27, 
1911, the plaintiff drew a sight draft on défendant for $2,500, to which was 
attached the drawings and spécifications and other necessary détails incident 
to the construction and forwarded the same to the défendant, A license state- 
ment was also attached. Payment of the draft was refused. 

It also appears that on March 18, 1911, the défendant placed an order 
with the plaintiff for certain machinery and supplies, and for which it was 
agreed to pay $10,190 and freight from Dayton, Ohio. The title to the 
machinery was to continue in plaintiff until paid for in fuU. The plaintitt 
at once entered upon the construction and manufacture of the machinery 
thus ordered; and on May 24, 1911, défendant telegraphed plaintiff: "Ail 
consignments of any kind will be refused by us." Plaintiff, after giving due 
notice to défendant and after advertising the sale, sold at public sale the 
materials manufactured under defendant's order, and realized the sum of 
$7,250. The différence between the amount realized and the amount défend- 
ant had agreed to pay was $2,940. 

The plaintiff sued upon two causes of action therefore: First, for the 
breach of the contract in refusing payment of the draft for $2,500 ; second, 
for the différence between the amount défendant agreed to pay for the 
machinery and the amount realized at the public sale — $2,940. Judgment was 
asked in the sum of $5,440, with interest. 

The defendant's answer denied due performance on part of plaintiff, and 
denied any tender of plans and spécifications, and clalmed that the delay on 
the part of plaintiff in furnishing the plans, spécifications, drawings, and 
machinery was unreasonable. Défendant also set up a counterclaim for 
damages by reason of the failure and delay of plaintiff in furnishing plans, 
spécifications, drawings, and machinery, which prevented the brick kiln from 
being installed in the spring of 1911. 

Hastings & Larkin, of Olean, N. Y., for plaintiff in errer. 
Robert E. Murrin, of Olean, N. Y. (Henry P. Nevins, of Salamanca, 
N. Y., of counsel), for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
plaintiff corporation is a manufacturer of brick-making machinery of 
ail kinds, and also of brick kilns, and among the latter of the Youngren 
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patented continuons fire kilns. It entered into the two written contracts 
referred to in the preliminary statement. 

[1j2] The first of the two contracts is the one in which plaintiff 
agreed to furnish défendant with complète working drawings for the 
construction of a kiln and did not specify a time within which delivery 
was to be made. Défendant in its answer, however, alleged that de- 
livery was agreed to be made within two weeks, but that this portion 
of the agreement was omitted from the writing by mutual mistake. 
And it asked that the writing should be reformed by adding to it the 
words : 

"That said llcense and said complète working drawings are to be furnislied 
liy tlie plaintiff to the défendant within two weeks from the date hereof." 

It is, of course, within the province of a court of equity, in cases of 
mutual mistake, to make the written évidence of an agreement corres- 
pond to the understanding of the parties. A common-law court, how- 
ever, possessed no such power. In some of the states the distinction 
between actions at law and suits in equity has been abolished, and a 
suit for the reformation of a written contract, which would under the 
former system hâve been a suit in equity, is in such states a civil action 
under the Code. But in the fédéral courts the distinction between suits 
in equity and actions at law is maintained, and in a common-law action, 
such as this is, a fédéral court is without power to reform a contract, 
or to recognize as an équitable défense the failure of one of the par- 
ties to perform a condition which is alleged to hâve been omitted by 
mutual mistake from the contract as written. Moreover, in a court 
of equity it is not within its province to reform a written agreement, 
unless the évidence of the mutual mistake is clear, convincing, and satis- 
factory. And if in this action the court had the power to reform, there 
is no such clear, convincing, and satisfactory évidence that anything 
was left out of the writing which the parties intended to put into it as 
would be required to enable the court to exercise the power. 

As respects the second contract, that for the machinery which was 
to be manufactured, no time was specified for the delivery of the ma- 
chinery. It is not seriously claimed, however, in respect to this contract 
that any certain time was fixed within which delivery of the machinery 
was to be made. The testimony showed that the matter of time was 
discussed at the time the contract was written, but objection was made 
to specifying the time, and it was intentionally omitted. 

[3] As no time for performance is specified in either contract the 
implication is that a reasonable time was intended. What is "a reason- 
able time" dépends upon the circumstances of each particular case. 
Whether the question of what is reasonable time is one of law for the 
court, or of fact for the jury, is not important in this case, as each side 
asked for direction of a verdict and dismissal, respectively, and neither 
asked to go to the jury on the whole case or any part of it. 

[4] It appears that on April 25, 1911, défendant wrote plaintiff in- 
quiring as follows: 

"Will you klndly glve us this Information? In your opinion would your 

Mr. be a suitable and compétent man for us to hire in the construo- 

tion of your Youngren kiln?" 
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To this the following reply was returned, dated April 28, 1911: 

"Answering your communication of the 25th inst., we wish to say that, If 
we thought the party referred to therein was compétent to build, construct, 
and start a kiln, the connection between him and ourselves would not bo 
severed on the last day of this month, as will be done by request of our- 
selves. You wlU doubtiess within the next few days recelve a communication 

from a man by the name of , who bas had expérience with a kiln, and 

we are confident Is capable of building it He stated to us that he would be 
willing to contract for the construction of the kiln; furthermore, we désire 
to say to you that durlng May some time we wlll hare released from Mason 
City, lowa, a young man who bas built a large kiln and started, or is with 
Mr. Vater while It is being started. We know that this young man Is thor- 
oughly compétent to look after your kiln, and if you will not need any one 
before that time we believe he would be the best party whom we could 
recommend to you." 

This correspondence does not indicate that any breach of contract 
had occurred, or that plaintiff was regarded by défendant as being in 
default. The brick kiln to be built was plaintifF's Youngren continu- 
ons brick kiln, and it was to be built according to plaintiflf's plans, spéc- 
ifications and drawings, which défendant now insists plaintiff agreed 
to furnish within two weeks from March 18, 1911, when the contract 
was executed. If plaintiff was in default, or was improperly delaying 
the forwarding of the plans and spécifications, the natural thing would 
hâve been to hâve called attention to the matter in defendant's letter of 
April 25th, and to hâve urged immédiate delivery. Moreover, there is 
testimony in the record showing that the machinery which défendant 
ordered could not be manufactured in less than 90 days, and that plain- 
tiff began the manufacture of it as soon as the order was received. 

No other communication than that already mentioned passed be- 
tween thèse parties until May 23, 1911, when défendant telegraphed 
plaintiff that, owing to its long delay in furnishing plans and machin- 
ery, the order was canceled. 

As both sides left the case to the court, its findings that plaintiff was 
not in default will be accepted by us. That the trial court found ad- 
versely to défendant on the question of reasonable time must be in- 
ferred from the fact that plaintiff obtained judgment on both causes of 
action. 

[5] The défendant allèges that nowhere in the complaint has plaintiff 
alleged that the plans, spécifications, drawings, and license, together 
with the draft for $2,500 attached, were duly presented by plaintiff, and 
acceptance refused by défendant. The plaintiff alleged that in per- 
formance of its contract it prepared the necessary drawings and spéci- 
fications called for in the contract, and forwarded the same to défend- 
ant in Olean, N. Y., in connection with a draft for $2,500, which draft 
is specifically set forth in words and figures, and that attached to the 
draft was the license, as called for in the contract ; that the draft was 
duly presented to the Exchange National Bank of Olean, N. Y., for 
payment, and payment was refused. Défendant asserts that a search 
of the record will reveal that it is barren of any proof whatever showing 
that the plans, spécifications, drawings, and license were ever presented 
to défendant and refused by it. The évidence shows that plaintiff sent 
a draft drawn on défendant to the Exchange National Bank of Olean, 
219 F.— 31 
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which was returned vvith notice of protest, and that attached to the 
draft were drawings, spécifications, and the license, as called for by 
tiie contract. 

It is also argued that if plaintifif reHed upon a waiver cf presentment, 
because of the attitude of défendant in refusing to accept any consign- 
ments, then this waiver should hâve been alleged and proved upon the 
trial. As the complaint was drawn with the idea in mind of due per- 
formance, we are told that it was incumbent upon plaintifï to show that 
it had performed every act necessary to be performed on its part in or- 
der to put défendant in def ault. But plaintifï was under no necessity of 
alleging tender of performance by plaintifï and refusai to perform by 
défendant. The law does not require an idle ceremony to be gone 
through. A tender is waived where a tenderee makes any déclaration 
which amounts to a répudiation of the contract, or takes any position 
which renders a tender a vain and idle ceremony. Columbia Bank v. 
Hagner, 1 Pet. 45.S, 7 L. Ed. 219; Duffy v. Patten, 74 Me. 396. When 
défendant sent its telegram of May 24, 1911, saying, "Ail consignments 
of any kind will be refused by us," it waived a tender. In the face 
of this distinct and unqualified répudiation of the contract it is idle to 
claim that plaintifï should hâve gone through the futile ceremony of 
a formai tender. 

At the time plaintifï was informed by défendant that ail consign- 
ments of any kind would be refused, it had already manufactured about 
40 per cent, of the machinery ordered by défendant. It completed the 
manufacture of the remainder of the machinery. Ail the machinery 
manufactured under the contract was sold by plaintiff at pubHc auction. 
Notice of sale was given in advance to défendant, who was at the same 
time informed that it would be held liable for any loss which might 
be occasioned thereby. The sale was also duly advertised. The amount 
realized from the sale. was $7,250, but the property was subsequently 
sold for $9,900, making a loss of $290, which plaintifï was allowed to 
recover in the second cause of action, along with certain other charges 
making the total $390, with interest. In the fîrst cause of action plain- 
tifï was allowed to recover $2,500, with interest. 

[6^,7] It is assigned as error that the court dismissed the defend- 
ant's counterclaim. The counterclaim asked damages to the extent of 
$10,000 for the plaintiff's failure to perform its contract in accordance 
with its terms and conditions, thereby preventing défendant from man- 
ufacturing brick, to its great loss and damage. The defendant's right 
to recover under the counterclaim was based upon the theory of un- 
reasonable delay on the part of plaintifï in complying with the contract. 
Surely the plaintifï could not be entitled to recover upon its contract, 
and défendant at the same time hâve a right to recover upon its counter- 
claim damages it allèges itsufïered by the failure of plaintifï to perform 
the contract. When the court determined that plaintifï had not been 
guilty of a breach of contract, the counterclaim, based on the theory 
that plaintifï had been guilty of a breach, was inevitably eliminated from 
the case. Moreover, défendant failed as matter of fact to show upon 
the trial as the basis of its counterclaim that it had actually been delayed 
by reason of any act or failure to act upon the part of plaintifï. As 
the trial court, with the assent of both sides, found as a fact that there 
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was no unreasonable delay, there is no force in the contention that the 
dismissal of the counterclaim, which antedated the final disposition of 
the case, involved a finding of law on conflicting testimony, especially 
as the counterclaim set up in the answer was not for "unreasonable de- 
lay," but for failure to furnish complète working drawings and spécifi- 
cations "vvithin two weeks after" the parties had entered into the agree- 
ment of the 18th day of March, 1911. 

There are numerous assignments of error relating to admission 
or exclusion of testimony. But as there was no unreasonable delay 
on the part of plaintiff in performing its contract, no error was com- 
mitted in excluding testimony to show the amount of the damages sus- 
tained by défendant because of such delay as actually occurred. 

Judgment affirmed, with costs. 



THE PRINZ OSKAR. 
(Circuit Court of Appeals, Third Circuit January 8, 1015.) 

No. 1882. 

1. Collision i©=343 — Steam and Sailinq Vessels — Genehal Dtjtt of Cake. 

It Is the duty of a steamship, passlng out by the Delaware Capes at 
night, and cro-ssing the path of coastwise vessels, many of which are 
sailing vessels, to take every précaution for safety, and an important part 
of that duty Is to maintain a lookout as far forward and as near the 
vpater as possible to note the lights of crossing vessels and avoid them, 
while it is the duty of a sailing vessel to show her lights and keep her 
course. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. §§ 43-47; Dec. 
Dig. ®=»43.] 

2. Collision <s=349 — Steamship and Ceossin» Schooneb — Impbopeb Look- 

out. 

A decree flnding a steamship, passing out of the Delaware at night, 
solely in fault for a collision with a coastwise schooner, held sustained 
by the évidence, which showed that the schooner's lights were burnlng 
brightly, and that she kept her course, whUe the lights were not seen 
from the steamship in time to avoid collision through inattention and the 
fact that she had no lookout forward. 

[Ed. Note. — For other cases, see Collision, Cent Dig. § 55; Dec. Dig. 
®=»49.] 

Appeal from the District Court of the United States for the Eastern 
District of Pennsylvania; J. Whitaker Thompson, Judge. 

Suit for collision by Abram J. Slocum, master of the schooner City 
of Georgetown, in which the International Sait Company intervened, 
against the steamship Prinz Oskar. Decree for libelants, and claimant 
appeals. Affirmed. 

For opinion below, see 216 Fed. 233. 

H. R. Edmunds, of Philadelphia, Pa., and Haight, Sandford & 
Smith and John W. Griffin, ail of New York City, for appellant. 

Howard M. Long, of Philadelphia, Pa., and Blodgett, Jones, Burn- 
ham & Bingham, of Boston, Mass., for appellee. 

®=siFor other cases see aame topic & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Jndges. 

BUFFINGTON, Circuit Judge. This is an appeal by the steam- 
ship Prinz Oskar from a decree of the District Court adjudging her at 
fault in sinking the schooner City of Georgetown, and awarding dam- 
ages against the Oskar to the owners of the schooner. The opinion 
of that court is reported at 216 Fed. 233. By référence thereto, de- 
scriptions of the vessels, their courses, weather conditions, and other 
pertinent matters will be as satisfactorily seen as though hère repeated. 
We hâve carefully re-examined the case and find no error in the decree 
below. Instead, therefore, of restating in other language what has 
been so fuUy set forth in the opinion referred to, we limit ourselves 
to briefly stating such gênerai matters as we deem pertinent. 

[1] The collision took place near the Five Fathom Bank Light, 
which is the point at the south end of New Jersey where ocean-bound 
vessels coming out of the Delaware cross the much-traveled path of 
coastwise vessels going north and south. As large numbers of the 
vessels following this coast-line path are sailing vessels, and as rule 
20 makes it the duty of steamers to give way to them, it is évident the 
situation is one that calls upon steamers, crossing this known path, to 
take every précaution that tends to safety. The gênerai duty of the 
sailing vessel is to show her lights and hold her course, and the gênerai 
duty of the steamer crossing her path is to note such lights and avoid 
them. 

[2] The night in question was clear and the conditions so favor- 
able that the collision could not bave occurred if, first, the schooner's 
lights were burning properly, and, second, if the steamer acted on such 
lights. In such case, if the schooner's lights were burning, and she 
kept her course, she complied with the rule and was without fault. 
The first inquiry, therefore, is: Were the schooner's lights set and 
burning? The City of Georgetown was a substantial, four-masted 
schooner of 500 tons. Her sails were handled by steam, and she had 
a crew of eight men, consisting of her master, mate, engineer, steward, 
and four able seamen. She had a cargo of sait and had about four 
feet of free board amidship. The collision occurred at 12:55 a. m. 
The master of the schooner, a man of many years' expérience as a 
master mariner, was on the watch from 8 to 20 minutes after 12, just 
preceding the colHsion. With him on watch were the engineer and two 
seamen. 

The testimony of Slocum, the master, was that the lights were set 
and burning; that they were the regular standard lights; that they had 
been used on the vessel for some years and had never given any 
trouble; that he went forward and examined them that night, at 12 :10 
a. m., just before he left the deck; that during the watch the lookout 
also reported the lights to him. At 12 :20 the master went below, leav- 
ing Johnson, the mate, in charge. The course, to which the mate's 
attention was then called, was southwest. At this time the Oskar was 
not in sight. 

Petersen, the engineer, was on watch with the mate. He testified- 
That it was his duty to take care of the lights; that he had himself 
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gotten them ready that night, had trimmed and lighted them, and seen 
the man put them in place, and that they were fiUed with oil ; that the 
lights in the two years he had been on the vessel had been satisf actory ; 
that he cleaned the lights the day before, and on the evening of the 
collision they were thoroughly clean ; that at 12 o'clock he went f orward 
and examined the lights before he went off duty, as it was his duty to 
do ; that he f ound the lookout of his watch, Olsen, had been relieved, 
and his place taken by the lookout of the next watch; and that the 
lights were burning ail right and even. 

Olsen, the lookout on the mate's watch from 10 to 12, was a first- 
class seaman, and was at the wheel from 8 to 10. He testified he got 
the lights from the engineer and put them up the night of the collision ; 
that they were burning at 10 o'clock, when he stood lookout, and that, 
when he left the watch at 12 o'clock, he looked and saw they were 
burning just as when he had put them on ; that he reported to the look- 
out who followed him that the lights were burning right. 

Johnson, the mate, relieved the captain at 12 and got from him di- 
rections to steer southwest. He testified he sighted the Oskar's lights 
several miles away ; that when she was a mile and a half or two miles 
away, and coming for the schooner, he went forward to the lookout's 
post and looked to see whether the schooner's lights were right, and 
found they were burning brightly. 

Antonio Malmberg, a first-class seaman, came on deck at 12 o'clock 
and was lookout from then until the collision. He testifies that, as 
soon as he came on watch, he looked at the schooner's lights, and that 
they were burning brightly ; that they were burning brightly from then 
on, and that he looked at them as he was leaving the forecastle just 
before the collision, and they were burning brightly; that the ma*:e 
came to the forecastle just before the collision to see if the lights were 
ail right ; that they both looked at the lights then, and they were in first- 
class condition. 

The testimony of thèse witnesses that the green light was burning is 
corroborated by the captain of the Oskar. He had returned to the 
chartroom after giving directions for setting the steamer's course for 
the océan trip, when he heard the order to shift the wheel by which the 
Oskar attempted to avoid the collision. We quote his testimony : 

"Q. îvow, .1ust go ahead and tell what happened from then on. A. Then I 
heard the order given to hard astarboard the wheel. Q. Where were you at 
the time that order was given? A. I was in the chartroom. Q. Then what 
happened? A. Then I heard the engine telegraph rung up, and then I ran 
ou t. Q. Where did you go? A. I went right out on the bridge. Q. Did you 
see the second officer there then? A. Yes. sir; but the third offlcer was on 
top of the wheel house. Q. What, If anything, did you see when you got 
out there? A. Well. of course, as I came from a lighted place right out to 
where It was dark, I could not see anything at flrst, but then, as soon as I 
got my bearings, I would make out this schooner. Q. How long was it after 
you got out before you made out the schooner? A. That could not hâve been 
more than a second. Q. In what position was this schooner at the time that 
you then saw it? A. That schooner was then at right angles to our boat. Q. 
That was at right angles to the course that you were upon? A. Tes, sir; ahe 
was just about at right angles to our course. That is the way that it ap- 
peared to me. Of course I could not get the exact angle, but that was jjist 
about it. Q. When you saw the schooner at that time, were the vessels aimost 
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in collision? A. It was apparent that there was going to be a collision, but 
they did uot strike riglit away. Q. How soon did tbey strike? A. It was in 
a few moments after I got eut there when the schooner actually hit us. Q. 
Wiere you able to see any light on the schooner at that tinie? A. Yes, sir; I 
pokUI make out the green llght of the scliooîier. Q. What kind of a light did 
it Hppear to you to be? A. It was a very weak light, the way that it was 
showing then. • * « 

"XQ. And It was at that tlme that the schooner was abont at right angles 
to your course, as near as you could Judge? A. Yes. sir. XQ. And the colli- 
sion was about to happen? A. Yes. sir. XQ. Was it at that time that you 
saw the green light of the sclioonerî A. Yes, sir: in a second or two after 
I got out, because when I flrst got out I could not see very well on aceount 
of coming from the light rooin into the darkness. ♦ » * XQ. You did not 
hâve time enough to examine it? A. No, sir ; only to see it and then the 
collision happened." 

The testimony of L,uensee, the Oskar's second officer, is: 

"Q. Up to the time that the schooner struck, had you seen any light from 
that vessel? A. Yes, sir; just before. Q. What light did you then see? A. 
Just before she strnck T saw a white light as if a man was earrying It along 
the deck and niuuing along there. It might hâve been a lantern he had or 
some such whîte light. Q. About how far away was the scliooner then? A. 
I should judge that she was just about a vessel's length away then. Q. Did 
you see any other light from the schooner at any time before she struck, 
and. if so, what was it? A. Just before she struck the green light came into 
view. Q, How did it corne nito view, that green light I refer to? A. I hâve 
an impression that the vessel was turning up into the wind, and that the 
green light came into view gradually. Q. .Tust how would you yourself 
describe that light? A. Well, it had the appearance to me of belng a broad- 
ening out light. It appeared very small at flrst, and then got broader and 
broader, as if the vessel was coming up into the wind, and then suddenly it 
appeared to be in full view. I could see it plainer each second as I saw it. 
* * * Q. How long did you say it was before the vessels came together 
that you saw the green light of the schooner? A. I should judge that it 
would be about 15 seconds before the vessels actually hit. Of course in the 
exeitement of the collision it would be a very hard matter to estimate the 
time. * * * 

"XQ. You saw this light, didn't you? A. Yes, sir; just before the colli- 
sion. XQ. Well, you had a pretty good look at it then? A. True. XQ. And 
it looked like a pretty good strong light to you? A. It looked strong enough 
when I got a good look at it. XQ. You did not see any imperfection in that 
light, did you? A. Not that I could make out in the time that I saw it. 
XQ. And there was nothing vrhich you could flnd wrong with it? A. No, sir ; 
not as far as I could see, there was not." 

The testimony of the third officer, Zarn, as to the green light, was : 

'Q. How long before the collision was it when you were able to make out 
that green light? A. I should judge that it was not more than ten seconds 
before the vessels were into each other when I saw that green light Q. Had 
you been able to see anything of that green light before that? A. No, sir ; she 
had not been showing it to us before that Q. If that green light had been 
showing to you, could you hâve been able to hâve seen it before you did? 
A. Yes, sir ; if that green llght had been where I could see it plain, I would 
hâve been able to see it ail rlght ail of the time. Q. At the time that you 
flrst made ont the green light, how did it show to you ; how did you see it 
1 mean? A. ïhe flrst I could see of it, it appeared very little to me. Q. Do 
you mean by that, that it did not show up well to you? A. No, sir; at flrst 
I could hardly see it, and then it began to get brighter. Q. How did it flnally 
ai)pear to you? A. Then in a short time I could see it plainer; but at flrst 
on!y i)t a small angle. Q. Then, afterwards, as I understand, you saw it 
l)i(j,idV A. Yes, sir; liually I was allé to see the light ail right * * • 
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"XQ. What kind of a llglit did this seem to you when you saw It? A. It 
did not seem to me as if it was a very good llglit. XQ. Would you call It a 
poor light? A. I would call it a weak light. XQ. What was the matter with 
the light? What do you complain about it? A. I don't know what the mat- 
ter was. I could not tell. XQ. Do you know whether there was anything the 
matter with it at ail? A. I could not tell what was the matter with thtt 
light, but I know that It looked to me as if it was not a good light. XQ. Of 
course, you can't say that there was anything the matter with that light or 
not? A. No. sir ; not for certain, I could not. * * » 

"RXQ. You said that you saw the green light of the sehooner just before 
the collision? A. Tes, sir; that was just a few seconds before the collision 
haDpeued that I saw that. RXQ. Did it look the same as the ordinary side 
lights of a sehooner when you saw It then? A. Yes. sir; because it was very 
close to us. RXQ. It looked just the same as the lights on other vessels? A. 
Yes, sir ; when I got very close to it, it did." 

Hansen, the steamer's lookout on the crow's nest, said as to the 
lights on the City of Georgetown, as follows : 

"The second report I made was a weak white light on the port bow. That 
was about a point and a half on our port bow, and was about in Une with 
the Lightship when I flrst saw it. I thought then that it was a light be- 
longing to the Lightship, in the cabin or something like that, but as we went 
on, I saw that it moved clear of the Lightship, and then I reported it. I 
heard no answer to that report I heard no answer to my flrst report either. 
The third report that I made was when I saw the sails. I called out then, 
'Light on the port bow.' This was a weak green light. I thought it was 
some little distance away first, but it proved to be close to. I saw the green 
light and turned around to report, and when I had turned around we had 
struck. First, I saw the loom of the sails, and then I looked sharp and saw 
a very weak green light, and then I turned to report." 

It will thus be seen that ail thèse witnesses agrée on the fact that 
the schooner's green light was burning just before the coUision, and 
the différence between theni and the schooner's witnesses is as to the 
light being then weak or otherwise. The steamer's people ail say that 
no green light was visible until just before the collision ; and from the 
fact that some one was seen hurriedly running forward with a light 
just prior to the collision, Ave are asked to infer that the green light 
was then lighted. This contention does not commend itself to us. One 
fact stands out clearly in the testimony, and that is that the sehooner 
twice showed an electric light. By the schooner's men, this was when 
she was two miles distant from the steamer ; by the steamer's lookout, 
it was six or seven minutes before the collision: 

"Q. The white light that you say you saw six or seven minutes before the 
collision on your port bow, did that light remain in view from the time you 
flrst reported it up to the collision? A. No. Q. What became of it? A. It 
became weaker and it vanished altogether. It came into sight again, very 
weak, just like a gas buoy that is rising and falling on the water." 

It being thus established the white light was twice shown, we are 
warranted in finding it was shown because the schooner's watch was 
apprehensive the steamer did not see her lights. Such being the case, 
added weight is given to the testimony of the schooner's men that the 
green and red lights were then looked at to see if they were right. 
Taklng the testimony as a whole, we are of opinion its weight shows 
the schooner's lights were in good order and burning brightly, and that 
she properly kept to her course. The court below was of opinion that 
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the failure of the ofïicers of the steamer to note the sChooner's lights 
was due to their being then intent on the very important work of lay- 
ing their course across the Atlantic. That there was inattention on 
the part of the steamer is clear. Hansen, the lookout, reported the 
white Hght f rom the port side as it came out f rom the line of the Light- 
ship. He reported the light, but got no reply from the bridge that his 
report was heard. He admits he got no answer showing his report 
was received, but he neither repeated his report or made a second re- 
port when he saw it again. To this évidence of inefficient work may 
be added the fact that those on the bridge, when they looked, may 
hâve had their attention centered on the lights of the Lightship, just as 
was the case with the lookout, and thereby failed to catch the schoon- 
er's green light. Neither of the officers saw the flares of the schooner's 
electric light, which were seen by the lookout. The failure of thèse 
two officers to see such a light correspondingly weakens their testimony 
that they were intent on discovering lights. If they were alert and 
could hâve seen the green light, why did they not see the twice shown 
electric light, which the schooner's people say they made and the look- 
out says he saw ? To this may be added the steamer's grave omission, 
as then situate, to hâve a lookout as far forward and as near the water 
as possible. She was coming at speed out of inland waters. She 
had not passed the Five Fathom Lightship, and was about to cross 
the intersecting patliway of the coastwise trade. In her course she 
was likely to meet the low-lying saiHng vessels that traveled the 
coast. We cannot too strongly emphasize the imperative duty of 
swiftly moving, tall steamers to take every possible précaution to avoid 
collision with low-lying sailing vessels. Amongst those précautions 
courts experienced in maritime afïairs hâve recognized that of placing 
the lookout as low and as far forward as possible. It suffices from the 
cases to which référence might be made (Chamberlain v. Ward, 62 U. 
S. 548; ' The Ottawa. 70 U. S. 268 ') to refer only to that of Eastern 
Dredging Co. v. Winnisimmet Co., 162 Fed. 860, 89 C. C. A. 550, which 
f airly summarizes them as f ollows : 

"The Suprême Court has been constantly rigid in holding vessels to maiii- 
taining lookouts as far forward and as near the water as possible. Especially 
where the water Is dark, with otherwise a f airly clear night, it is important 
that the lookout should be as near it as possible, in order that his eye may 
follow the surface, and thus be in position to detect anything low down whlcli 
may be approachlng." 

Viewing the case as we do, we find no fault on the part of the 
schooner. With her lights duly set and burning, it was her duty to 
hold her course. She saw the steamer's lights, and she had a right to 
assume the steamer saw hers. She took the additional précaution of 
throwing an electric light on her sails, in order that she might intensif y 
what her lights showed, namely, that her course was bearing towards 
the steamer. It is urged she was at fault for not burning a torch. But 
what effect that would hâve had is whoUy spéculative. The vessels 
were two miles apart; the electric light was flashed on the sails; the 
schooner had every reason to think that light would be seen. It was 
seen and was ineffectively reported, and its présence had absolutely 
no effect on those cotitrolling the steamer. There was still time for the 

'IG h. Ed. 211. '18 L. Ed. 165. 
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steamer to hâve acted, but the light was ignored. With this indiffér- 
ence shown to the light that was twice shown, it would be highly spécu- 
lative for this court to now hold the showing of a torch by the schooner 
would hâve averted this collision. 

Without entering into further discussion, we are satisfied the cause 
was rightly decided by the court below, and its decree must be affirmed. 



HOSLER et al. v. IRELAND et al. 

(Circuit Court of Appeals, Elghth Circuit. January 4, 1915.) 

No. 4071. 

1. DlSMlSSAL AND NONSUIT <@=>73 — "MOTION TO DiSMISS" QUESTIONS CON- 

SIDEKED. 

A "motion to dismlss" is in fact a demurrer to the complalnt and reply, 
in the considération of which the pleadings alone are involved. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent Dig. §§ 
167, 168 ; Dec. Dig. <®=:573. 

For other définitions, see Words and Phrases, First and Second Séries, 
Motion to Dismiss.] 

2. Dismissal and Nonsuit (©=»58 — Gbounds — Complaint — Replt. 

Where complaint was based on certain notes which on their face im- 
ported a joint obligation, but bore an indorsement of receipt from one 
of the makers of $200 recited to be in full payment of his share, an an- 
swer setting up such indorsement, and also a state statute providing 
that a release of one or more joint debtors is a payment on the indebted- 
ness of the full proportlonate share of such debtor or debtors and that 
the remalning debtors shall not be liable for more than their propor- 
tlonate share of the indebtedness, with a reply alleging that the agent 
who made the indorsement had no authorlty to make it, raised a ques- 
tion of fact and hence a motion to dismiss was properly overruled. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. $§ 
134-139 ; Dec. Dig. (S=>58.] 

3. Appeal and Bkeoe iS==>219 — Findings — Review. 

Where there were uo objections to évidence or request for flndings of 
fact, a flnding by a court sittlng as a jury in favor of plaintiffs and as- 
sessing their damages at $3,786.55 could not be reviewed on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1315, 
1317-1320, 1322, 1323; Dec. Dig. <S=219.] 

4. Release <S=>28— Joint and Several Obligation — State Statute. 

A State statute, providing that a release of one or more joint debtors 
is a payment on the indebtedness of the full proportlonate share of such 
debtor or debtors, etc., présupposes a joint indebtedness afterwards made 
several, and has no application to a debt alleged to hâve been several in 
its inception. 

[Ed. Note. — For other cases, see Release, Cent. Dig. §§ 57-62 ; Dec. Die. 

®=>28.] 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action by Frank N. Ireland and another against B. B. Hosler and 
others. Judgment for plaintiffs, and défendants bring error. Af- 
firmed. 

<©=?For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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A. W. Arrington, of Pueblo, Colo., for plaintifïs in errer. 
Arthur Ponsford and Charles F. Carnine, both of Denver, Colo., for 
détendants in error. 

Refore CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

YOUMANS, District Judge. Plaintiffs in error were sued on two 
iioîes, both dated December 6, 1907, each for $1,800, payable to the 
order of Robert Burgess & Son, the first 14 months, and the second 2 
years, after date, with interest at the rate of 8 per cent, per annum. 
The notes were signed by E. E. Hill, O. P. Adams, Allen Berry, Hosler 
Bros., W. M. Walker, J. F. Wormuth, H. Théo. Vashius, and John 
Richardson. They were assigned to défendants in error before matu- 
rity, and at the time of the assignment bore the indorsement hereinaft- 
er referred to. The notes were given for the purchase price of a stal- 
lion. A\\ of the signers were sued except liill and Walker. The an- 
swer sets up two défenses : 

(1) That at the time of the purchase it was verbally agreed "that 
cach of the purchasers should be responsible only for his proportion- 
ate share or interest in the horse so purchased," and that when any 
of the nine signers should pay the sum of $400 he should be released 
and discharged from ail liability thereon; and that, prior to the assign- 
ment, the défendants were advised of this agreement. 

(2) Failure of considération. 

There was no testimony tending to sustain the second défense, and 
it wili not be further considered. 

As a part of the first défense, the answer sets out the notes with the 
indorsements thereon. The indorsement appearing on each note and 
relied upon by plaintiffs in error as évidence that the indebtedness 
represented by the notes is several, and not joint, is as follows : "Rec'd 
from E. E. Hill two hundred dollars on within note in full payment 
of his one share." The reply of défendants in error disclaims knowl- 
edge of the making of the verbal agreement, and dénies that they were 
advised of it at the time of the assignment of the notes. With regard 
to the indorsement, the reply states that : 

"The plaintiffs admit that each of said notes bears the indorsements as 
alleged, but plaintiffs ave informed and believe, and upon such information 
and belief allège, that none of said indorsements nor were any of them on 
cither of said notes, niade by Robert Burgess & Son, the payées, or by either 
of them, but that ail and each of said indorsements were made by au agent 
of the payées, and that in making any indorsements on either or on both 
of .said notes as and for in any manuer, a release and discharge of or as a 
payment in full by any of the makers of or any maker of said notes or either 
of them, said agent was acting wholly beyond and in excess ol' and without 
Uis authority." 

The plaintiffs in error before trial filed a motion to dismiss the "ac- 
tion" on the ground that the court had no jurisdiction of the amount 
involved in said cause ; the pleadings showing, according to their con- 
tention, that the liability, if any, was several, and not joint, and that 
no one was liable for more than four hundred dollars of the principal 
sum. This motion was overruled. The case was submitted to the 
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court, sitting as a jury, upon the pleadings and testimony, and judgment 
was rendered for défendants in error. The spécifications of error were 
that the court erred: 

(1) In overruhng the motion to dismiss made before trial. 

(2) In holding the évidence sufficient to entitle plaintiffs to judgment. 

(3) In overruling motion to dismiss at the close of the évidence. 

[1] The first motion to dismiss was, in fact, a demurrer to the com- 
plaint and reply. Haug v. Great Northern Ry., 102 Fed. 74, 42 C. C. 
A. 167. 

[2] In considering that motion the pleadings alone are involved. 
The note on its face was a joint obligation. The alleged verbal agree- 
nient was denied in the answer. The argument to sustain the first as- 
signment of error is based on the indorsement and the statute of the 
State of Colorado modifying the common-law rule as to the eflrect of 
a release of a joint debtor. By that statute a release of one or more 
joint debtors is held to be a payment on the indebtedness of the fuU 
proportionate share of such debtor, or debtors, and further that none 
of the remaining debtors shall be liable for more than his proportionate 
share of the indebtedness. The reply alleged that tlie agent who made 
ihe indorsement had no authority to make it. That raised a question 
of fact. The first motion to dismiss was, therefore, properly overruled. 

[3] The second spécification of error goes to the sufficiency of the 
évidence to sustain the judgment. There were no objections to évi- 
dence, and therefore no exceptions to rulings thereon. Neither was 
there any request for findings of fact, either gênerai or spécial. The 
only finding made by the court was as follows: 

"And the court, after hearinjç the évidence produced and hearing the argu- 
inents of counsel, finds the issues hère joiued in favor of the plaintiffs and 
iloth assess their damages at the sum of $3,786.55." 

Such a finding by a court sitting as a jury cannot be reviewed. Leh- 
tien v. Dickson, 148 U. S. 71, 13 Sup. Ct. 481, Zl L. Ed. 373; Grand 
Trunk Ry. Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 679, 36 L. Ed. 485 ; 
British Queen Min. Co. v. Baker Silver Min. Co., 139 U. S. 222, 11 
Sup. Ct. 523, 35 L. Ed. 147; Uoyd v. McWilliams, 137 U. S. 576. 11 
Sup. Ct. 173, 34 L. Ed. 788; Coddington v. Richardson, 10 Wall. 516, 
19 L. Ed. 981; Coriiss v. Pulaski, 116 Fed. 289, 53 C. C. A. 567; 
Packer v. Whittier, 91 Fed. 511, 33 C. C. A. 658. 

The record does net disclose the ground on which the second motion 
to dismiss was based. The assignment of error contained two spécifica- 
tions on the overruhng of this motion : 

(1) Want of jurisdiction. 

(2) Insufficiency of the évidence. 

In considering the second motion to dismiss it was necessary to take 
into account the testimony. As in the first motion to dismiss, so in the 
second, the question of jurisdiction depended upon a controverted fact. 
The testimony as to that fact was conflicting. The finding of the court 
therefore upon that fact was conclusive, in the absence of objections to 
testimony upon which the finding was based. To the extent that the 
second motion is based on insufSciency of évidence the same rule ap- 
plies as in the second spécification of error, based on the same ground. 
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It is contended in the brief of plaîntiffs in error that, in order to 
render effective the répudiation by défendants in error of the indorse- 
ment admitted by them to hâve been made by their agent, it was neces- 
sary to return, or offer to return, to Hill the sum of money paid by 
him. 

[4] The answer does not set up the contract made at the time of the 
indorsement, but one made at the time of purchase. The answer does 
not plead a release of Hill, such as would, under the Colorado statute, 
change the indebtedness from joint to several, but allèges the debt to 
hâve been several at its inception. The statute présupposes a joint in- 
debtedness afterwards made several. Under the pleadings and testi- 
mony the rule invoked is not applicable. 

It follows that the judgment of the lower court must be affirmed, 
and it is so ordered. 



In re BUCHANAN (four cases). 

(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

Nos. 18, 22, 24, 148. 

1. Bankruptcy !S==>391 — Actions Against Bankeupt — Pebmitting Pecsbcu- 

TION. 

Where, prior to bankruptcy, suits were commenced by creditors in the 
.State courts under Real Propeity Law N. T. (Consol. Laws, c. 50) § 98, 
making the Income from a trust in excess of that necessary for the bene- 
fieiary's support liable to the claims of creditors, it was not improper for 
the bankruptcy court to allow the suits to be proseeuted to Judgment, as 
this would be a convenient way of liquidating the claims of the creditors, 
the amount of whlch was disputed; but the prosecutlon thereof beyond 
judgment should not be permitted. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 637-655; 
Dec. Dig. (©=391.] 

2. Bankeuptcy "gs^ggi — Actions Against Bankbupt — Pbrmitting Peose- 

CUTION. 

Where, prier to bankruptcy, creditors had brought suits to recover the 
Income of a trust fund beyond that necessary for the bankrupt's sup- 
port under Real Property Law N. T. § 98, and a majority of the cred- 
itors in number and amount voted against authorizing the trustée in 
bankruptcy to brlng a similar action on the ground that they did not oe- 
lieve it could be maintained by him, orders allowing the prosecution of 
the creditors' suits on condition that the amount recovered af ter the pay- 
ment of costs and expenses of the suits should be turned over to the trus- 
tée for distribution, and tbat the bankrupt estate in the event of nonsuc- 
cess should not be called upon to defray the costs and expenses, were 
proper and could not be complained of by creditors or the bankrupt. 

[Ed. Kote. — For other cases, see Bankruptcy, Cent. Dig. §§ 637-655; 
Dec. Dig. <®=j391.] 

3. Bankktjptct iS=>391 — Actions Against Baneeupt — Pebmittins Pbose- 

CUTION. 

It was not Improper to Include in one of such' orders a provision that 
It should be without préjudice to any rights of the suing creditors under 
an assignment of the income from one of sucli trusts, as, if the asslgn- 
ment was void, invalid, or inoperative, as contended by the bankrupt, 
the provision was harmless, while, if the assignment gave those creditors 

^==>For other cases see same topic & KEY-NUMBBR in ail Key-N^imbered Digests & Indexes 
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sui)erior rights, It would be unfair to préjudice them by the order to 
which they assented for the convenience of ail parties. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 637-655; 
Dec. Dig. ®=»391.] 

4. Bankkuptcy ©=3408 — Dischabce, — Gbounds fob Denial. 

Under Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 550 [Comp. 
St. 1913, § 9598]) § 14, subd. b(l), providing for the discharge of a bank- 
rupt unless he has committed an offense punishable by imprisonment as 
therein provided, where the state courts had held that under Real Prop- 
erty Law N. Y. § 98, maklng the income of trust funds beyond that neces- 
sary for the beneflciary's support liable to creditors, a trustée in bank- 
ruptcy could not recover such income, and, though the bankruptcy act was 
subsequently amended, there had been no décision passlng upon the effect 
of the amendment, and a majority of the creditors in number and amount 
voted against authorizing the trustée to sue for such Income on the ground 
that he could not maintain such an action, it was improper to deny a dis- 
charge on the ground that the bankrupt made a false oath and rendered 
a false account because he failed to set forth such Income In hls swom 
schedules. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 732-736, 759, 
762, 763 ; Dec. Dig. (g==>408.] 

5. Bankruptct ®=>408 — Discharoe — Grounds foe Dkjsial. 

ïhe failure of a bankrupt on demand to assign to the trustée In bank- 
ruptcy the income of a trust fund beyond that necessary for his support 
made liable to creditors by Real Property Law N. Y. § 98, was not ground 
for denying a discharge, since, if such surplus income passed to the trus- 
tée in bankruptcy, an assignment was unnecessary, while, if it did not 
pass, the bankrupt should not be coerced into assigning it by refusing a 
discharge. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 732-736, 759, 
762, 763 ; Dec. Dig. (S=>408.] 

Pétitions to Revise and Appeal from Orders of the District Court 
of the United States for the Southern District of New York. 

This cause cornes hère upon pétitions to revise and an appeal to re- 
view various orders of the District Court, Southern District of New 
York, which will be enumerated in the opinion. 

Roderick Robertson, of New York City, for petitioner. 
A. P. McKinstry and Hugh Bayne, both of New York City, for re- 
spondents. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Charles P. Buchanan, upon his volun- 
tary pétition, was adjudged a bankrupt on July 29, 1913. At the time 
of such adjudication, he was entitled to an income for life from trusts 
created by the wills of his father and mother. This income was in 
excess of $18,000 a year, and it is sought to sequestrate part of it un- 
der section 98 of Real Property Law of New York, which reads as fol- 
lows : 

"ïhe sui"plus income of trust property liable to creditors. When a trust 
is created to receive the rents and profits of real property, and no valid direc- 
tion for accumulation is given, the surplus of such rents and profits, beyond 
the sum necessary for the éducation and support of the beneficiary, shall be 
liable to the claims of his creditors in the same manner as other personal 
property, which cannot be reached by exécution." 

®=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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[1] Prior to bankruptcy four suits were begun by creditors of 
Buchanan in the state courts to reach the alleged surplus of income." 
To recover in thèse suits it would be necessary to prove the amount of 
iudebtedness, which is disputed, and also to prove that there was a sur- 
plus of income. Upon the initiation of the bankruptcy proceedings, an 
order of the District Court was entered, staying the further prosecution 
of thèse suits. Subsequently an order was made vacating such stay 
order. This vacating order is brought hère on pétition to revise. The 
question presented seems to be académie because thèse original suits 
are practically temporarily abandoned, and suits, brought with tlie 
assent of the trustée in bankruptcy, are being prosecuted instead. 
However, if this were not so, there would be no impropriety in the 
District Court allowing thèse original suits to be prosecuted to judg- 
ment; it would be a convenient way of liquidating the claims of the 
creditors, which claims hâve been filed in the Bankruptcy Court. Be- 
yond judgment, however, they should not be prosecuted for the prés- 
ent, and a modification of the order sought to be revised to that extent 
vvill be made. As so modified it is affirmed. 

[2] The next two orders, which are brought hère on pétition to re- 
vise, authorize the bringing of actions against the respective trustées of 
the two trust funds to reach the alleged surplus. In Butler v. Baudou- 
ine, 84 App. Div. 215, 82 N. Y. Supp. 773, it was held that a trustée in 
bankruptcy did not corne within the class of persons who could avail 
themselves of the remedy conferred by section 98 supra. Subséquent to 
that décision section 47 of the Bankrupt Act was amended so as to 
vest a trustée in bankruptcy as to ail property not in the bankruptcy 
court, with ail the rights, remédies, and powers of a judgment creditor 
h.olding an exécution duly returned unsatisfied. Since that amendment 
was passed in 1910, there has been no adjudication in the state courts 
jiassing upon the eflfect of that amendment, or holding that the addi- 
tional rights and powers conferred upon the trustée entitled him to the 
remedy provided by section 98. Conceiving that he is entitled to such 
remedy, the trustée in this case undertook to obtain the consent of the 
creditors to his bringing suit in the state courts. A majority of the 
creditors in number and amount voted against authorizing him to bring 
such action, upon the ground that they did not believe such action could 
be maintained. The trustée then entered into negotiations with the 
creditors who had brought suits in the state courts before bankruptcy 
and as a resuit of such negotiations the orders coraplained of were 
entered. They give leave to thèse creditors to jnstitute and prosecute 
in the name and on behalf of the trustée in bankruptcy such action or 
actions as they may be advised are necessary and proper and as may be 
approved by the trustée to enforce the application of the surplus of the 
bankrupt's income under the two wills : (1) To the payment of the 
costs and expenses of such action or actions, including such counsel f ee 
as may be allowed therein. (2) Any residue reniaining to be turned 
over to the trustée in bankruptcy for distribution among the creditors 
vvhose claims hâve been duly proved and allowed or may be hereaf ter 
proved and allowed within such time as may be fixed by the court. (3) 
The bankrupt estate, in the event of nonsuccess not to be called upon 
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to defray in whole or in part costs and expansés. We think thèse or- 
liers are entirely proper ; in view of the attitude of the majority of 
the creditors, it was a wise course for the trustée to take. Certainly no 
creditor can complain of his doing so; nor should the bankrupt, the 
trustée is entitled to his day in court to hâve the question determined 
vvhether he can take the surplus, if there be any, under the amendment 
of 1910. 

[3] Further objection is made to one of thèse orders because it 
contains a provision that such order shall be without préjudice to any 
rights of the creditors, who brought suit before bankruptcy, under cer- 
tain assignment. It seems that before bankruptcy Buchanan had as- 
signed to them certain specified portions of his income from one of 
the testamentary trusts. The objection is without merit. If, as bank- 
rupt contends, the assignment be void, invalid, or inoperative, the pro- 
vision in the order becomes of no effect. If, however, the assignment 
did give thèse creditors rights superior to those of the trustée, it would 
be unfair to préjudice those rights by this order, to which thèse credi- 
tors assented for the convenience of ail parties. 

[4, 5] The really important question presented hère — by appeal — 
is whether the court erred in denying bankrupt his discharge. The 
spécification of objections sets forth thèse grounds of objection: 

(1) Making a false oath and rendering a false account (section 14, 
subd. b (1) of the Bankruptcy Act) because he failed to set forth in his 
sworn schedules the income during his life derived from thèse trust 
funds. 

(2) Concealing and failing to turn over to the trustée on demand, his 
interest or property right in and to the income from thèse trust funds. 

As to the first of thèse objections, there is nothing as yet to show 
what the amount of the alleged surplus is, or indeed that there is any 
surplus. Moreover, as stated above, it is still an open question wheth- 
er or not such surplus, if there be one, passed to the trustée. Pre- 
sumably the bankrupt was advised by his counsel that it did not so 
pass, and a majority of the creditors in number and amount, also pre- 
sumably advised by counsel, hâve reached the conclusion that the 
chance of an affirmative answer to the question was too uncertain to 
risk spending the funds of the estate in securing a judicial answer to it. 
Under thèse circumstances, it would be a very harsh construction of 
the Bankruptcy Act to refuse discharge because the bankrupt did not 
mclude this trust income in his schedules. 

As to the second objection : If the surplus passes to the trustée, un- 
der the amendment, an assignment by the bankrupt to the trustée is 
wholly unnecessary. If, however, the amendment bas not the effect 
contended for, and the bankrupt makes an assignment, he probably 
thereby seriously préjudices the rights which the law gives him. To 
coerce an assignment, under thèse circumstances, through refusai of 
discharge, seems to us grossly unfair and we find the objection wholly 
without merit. 

Out of the income accrued under one of thèse trusts there is an ac- 
cumulation of $3,460.38 due him at the date of adjudication. The 
writer is inclined to consider this as if it were money in bank, subjec* 
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to the bankrupt's draft, and that it should hâve been scheduled and 
turned over. The majority of the court, however, are satisfied that it 
is not distinguishable from the income generally; the will expressly 
providing that no part of the income shall be liable "prior to the actual 
receipt thereof by the beneficiary." From this conclusion I shall not 
dissent. 

The order denying the discharge is reversed; on the application 
for discharge, there may be a new hearing. 



PEARSON V. ROCKY MOUNTAIN FUEL 00. t 

(Circuit Court of Appeals, Eightli Circuit. January 4, 1915.) 

No. 4241. 

1. Mabteb and Servant ®=»217 — Death dp Sebvant — Mining — Assumed 

RiSK. 

A servant assumed the risk of the fall of a portion of the roof of the 
main entry of a mine, if, after having been warned of the danger and his 
attention directly called to the defect, he deliberately passed under it 
and was killed, though it was the master's duty to make the place safe. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 574- 
600; Dec. Dig. ®=3217.] 

2. JuET ■S=>132 — Qualification of Jueob — Implied Bias. 

lïïvidence adduced on the examinatlon of a juror on hls voir dire, on 
which the court denied plaintlff's challenge for Implied bias, held not 
to sUovi^ an abuse of discrétion. 

fBd. Note.— For other cases, see Jury, Cent. Dig. §§ 583-5S5 ; Dec. Dig. 
<®=>132.] 

In Error to the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Action by Matilda Pearson against the Rocky Mountain Fuel Com- 
pany. Judgment for défendant, and plaintifï brings error. Affirmed. 

L. J. Stark, of Denver, Colo. (Harry B. Tedrow, of Boulder, Colo., 
on the brief), for plaintiff in error. 

Harry S. Silverstein, of Denver Colo. (J. V. Sickman, of Denver, 
Colo., on the brief), for défendant in error. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

CARLAND, Circuit Judge. [1] This is an action to recover dam- 
ages for the death of Joseph Pearson, alleged to hâve been caused by 
the négligence of défendant in error. A verdict and judgment vi^as 
rendered against the plaintiff in error. The only errors relied on in 
the brief are: (1) The refusai of the court to allow a challenge for 
cause to the juror John R. Morey ; (2) the giving by the court of the 
following charge to the jury: 

"One who continues to change the condition of a place in which he woik.s 
iissumes the risk of the changes which vvere brought about by himseif. If the 

iS::^VoT other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
t Hehearing denied March 19, 1915. 
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rock fell from the place which he himself by his own work rendered danger- 
ous, his widow cannot recover, and that would be so regardless of whether 
he knew at the tinie that it was danserons. 

"The défendant, In addition to Introduclng évidence to show that the rock 
fell from the roof in the place where the deceased was working, also oflered 
évidence to show that his attention had been directed to this particular rock. 
He was told it waS' dangerous ; it was liable to fall — by more than one wit- 
ness who testifled. That he Ignored that warning. If you belleve that to be 
true, then the plaintifE cannot recover, even though you may find that the 
rock fell ont of the roof of the entry, because in that event he had been 
warned of this hanging rock and told that it might fall at any time. His 
attention was <iirectly attracted to it; then he thereby assumed the risk of 
going nnder it. whether it was in the place which he was working or whether 
it was in the main entry. If, however, the rock fell from the roof of the 
main entry, a place which the law required the défendant to make safe for 
those passing through it, and the deceased had no knowledge of Its unsafe 
condition and had not been warned of any danger at that point, then the de- 
fendant was négligent, and if that négligence in failing to so malntain the 
passageway In a safe condition was the cause of the death of Joseph Pearson, 
then the plaintiff bas made ont a case, and she is entitled to a verdict at 
your hands for such damages as you believe she bas suffered, not exceeding 
$5,000." 

The only exception to the charge of the court appearing in the record 
was taken in the f oUowing manner : At the close of the court's charge, 
counsel for plaintiff in error addressing the court said : 

"We désire to note our exceptions to the court's instruction with référence 
to those portions which stated, if the jury should believe the testimony of 
two witnesses that the rock fell from the entryway, the plaintiff could not 
recover for the reason that that is contrary to the law and is also not sup- 
ported by the testimony of the witnesses." 

The court said, "I don't get your point." There was further discus- 
sion between the court and counsel which closed by counsel saying, 
"We reserve our exceptions." We do not think the exception, when 
taken in connection with the above excerpt from the charge to which 
the exception is claimed to hâve been aimed, could hâve been under- 
stood by the court as referring to this portion of the charge. Conced- 
ing, however, that it did, we see no error in the charge complained 
of after carefully reading the évidence in the case. 

[2] At the trial, John R. Morey was called as a juror, and, being 
sworn and examined as to his qualifications, testified as f ollows : 

"By Mr. Tedrow: 

"Q. You heard what I said about tbe case, did you? A. Yes. 

"Q. You live in Denverî A. Yes, sir ; wholesale grocer. 

"Q. You hâve lived hère a long time, bave you not? A. Yes, sir. 

"Q. You know the défendant in this case, the Rocky Mountain Fuel Com- 
pany? A. Yes, sir. 

"Q. Do you know Mr. Silverstein and Mr. Siekman? A. I know Mr. Silver- 
stein. 

"Q. You don't know the plaintiff in this case, Mrs. Pearson? A. No. 

"Q. Did you ever hear about this accident? A. No, I don't think so. 

"Q. Hâve you business connections with the Rocky Mountain Fuel Company? 
A. Yes, sir. 

"Q. Of what nature bave they been? A. Well, bought considérable coal 
from them — from the company itself, and had a great deal of business with 
the subsidiary business of the Rocky Mountain Stores Company. 

"Q. Hâve you any direct connection with either of them? A. No, sir. 

219 F.— 32 
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"Q. Are yoii now having business relations with eitlier of thèse companies? 
A. Yes, sir. 

"Q. You sell tliem stuff, do you, goods? A. Yes. 

"Q. A great deal of goods? A. Yes, sir. 

"Q. Do you buy coal of them? A. Yes, sir. 

''Q. Do you know of any reason vfhy you could net sit hère In thls case 
and détermine it upon the facts? A. Not unless that business relations with 
the Company would be a reason, sir. 

"Q. Do you think that would be a reason? A. I will try not to allow it to be, 
sir. Our relations hâve been very f riendly with the Company ; always hâve 
been. 

"Q. Do you think that that wovild be sufficient to afCect your judgment in 
this case agalnst the plalntiff? A. WSiy, no and yes. I would try not to 
allow it, sir — 

"Q. You feel — A. I feel very friendly toward the eompany. 

"Q. And you feel you might be inclined a little toward the eompany In a case 
in which it was involved? A. If there was a question probably my leaning 
would be on their slde, if it was an even break. 

"Q. Would this relationship that exists between you, and your friendly re- 
lations, create any élément of préjudice in favor of the défendant the Rocky 
Mountain Fuel Company, do you think? A. Not If the évidence showed that 
it was against them ; no, sir. 

"Q. You think that you could arrive at a fair and impartial verdict in 
this case, based upon the évidence, Irrespective of your Personal connections 
and friendshlp for the eompany, do you? A. I think so; yes, sir. 

"Q. Over how long a period, Mr. Morey, bas this relationship with the eom- 
pany extended? A. For several years, sir. I couldn't say; ever since they 
formed the Rocky Mountain Stores Company. 

"Q. How long hâve you been in business yourself ? A. About 14 years, sir. 

"Q. And you hâve been selling goods to them for about four years, ever 
since the organization of the Rocky Mountain Stores Company? A. Yes. 

"Q. You are brought into direct contact in that with the ofQcers or prin- 
cipal agents of the eompany, are you not? A. ïhe principal agent of the 
Rocky Mountain Stores Company ; yes, sir. 

"Q. You bave never had any accident slmilar to this in your business, Mr. 
Morey? A. No, sir. No one bas ever been killed. We hâve had accidents, 
but not serlously. 

"Q. You never had any lltlgation growing out of an action of thls sort? 
A. Not since my recollection, sir. 

"Q. Hâve you ever sat upon a jury that had this particular subject pointed 
out beforeî A. No, sir ; I hâve not 

"Q. Do you hâve any opinion in your mlnd with regard to the subject In 
gênerai of accidents and agalnst companies growing out of damage suits? 
A. Well, I feel that a corporation should take every précaution possible. 

"Q. Do you feel that they should be held liable for accidents that occur 
when they hâve not takeu proper précautions? A. Dépends entirely on the 
circumstances. 

"Q. Do you think as a gênerai proposition that they should be liable for 
négligence on their part? A. Absolute négligence ; yes, sir. 

"Q. You feel that in this particular instance that you could be unprejudlced 
in this case, do you, Mr. Morey? A. Why, as far as I know; yes, sir. 

"Q. And that, as stated before, the relationship which esisted between 
you would not aiïect you in any wise? A. No, except, as I say, if there was a 
case of reasonable doiibt my leaning would naturally be towards the de- 
fendant. 

"Q. But If it wasn't a case of reasonable doubt, but a case of the pré- 
pondérance of the évidence, would that make any différence? A. I would be 
guided by the évidence. 

"Q. You would feel it was necessary for the plalntiff in this case to make 
out a case beyond a reasonable doubt? 

"Mr. Tedrow: We challenge the juror. 

"Mr. Sllversteln: We reslst tlie challenge. 
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"Cross-Examination. 

"By Mr. Silversteln: 

"Q. In your relations with either side or in any transactions tliat hâve takeu 
place, would that prevent you from following the expression of the court as 
to what the law is? A. Certalnly not. 

"Q. And if taken as a jurer to do that, you will do soî A. Yes, sir. 

"Q. And try the oase wholly upon the law and the évidence? A. Yes, sir. 

"Q. You can do that and will do that? A. Yes, sir." 

Counsel for plaintiff in error at the close of the examination chal- 
lenged the juror for cause, and the challenge was disallovved. At the 
tune of this ruling the plaintiff had exhausted ail of her peremptory 
challenges. We are of the opinion +hat the juror could hâve been prop- 
erly excused, and that there wouid hâve been no error in so doing ; 
but the question presented to us is not the same as the one presented 
to the trial judge. In Reynolds v. United States, 98 U. S. 145-156 
(25 L. Ed. 244), the Suprême Court said: 

"It is clear therefore that upon the trial of the issue of fact ralsed by a 
challenge for such cause the court will practically be called upon to detei- 
mine whetiier the nature and strenjrth of the opinion formed are such as lu 
law necessarily to raise the presumption of partiality. The question thus pri' 
sented is one of mixed law and fact, aud to l)e tried, as far as the facts aie 
concemed, like any other issue' of that character, upon the évidence. ïhe fin<l 
ing of the trial court upon that Issue ought not to be set aside by a revlewin,;; 
court, unless the error is manifest. No less strlngent rules should be applieii 
by the reviewing court In such a case than those which govern in the con- 
sidération of motions for new trial because the verdict is against the evi 
dence. It must be made clearly to appear that upon the évidence the couiî 
ought to hâve found the juror had formed such an opinion that he could un 
In law be deemed impartial. The case must be one in which it is manifest 
the law left nothing to the 'conscience or discrétion' of the court." 

Under this rule we do not think that we would be justified in re- 
versing the case for the action of the court in disallowing the chal- 
lenge. We cannot say there was nothing left to the conscience or dis- 
crétion of the trial court. The trial judge inay hâve had personal 
knowledge of the character of the juror and other information that 
we do not bave. 

It seems to be the settled rule in Colorado that the finding of the trial 
court in determining as matter of fact whether the juror is compétent is 
conclusive except in case of gross abuse of discrétion. Imboden v. 
People, 40 Colo. 142, 172, 90 Pac. 608 ; Minich v. People, 8 Colo. 447, 
9 Pac. 4; Babcock v. People, 13 Colo. 515, 22 Pac. 817; Thompson v. 
People, 26 Colo. 496, 59 Pac. 51. 

The assignments of error being without merit, the judgment below 
must be affirmed. And it is so ordered. 
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BRIGMAN V. COVINGTON. 

In re BRIGMAN et aL 

(Circuit Court of Appeals, Fourth Circuit. January 13, 1915.) 

No. 1281. 

Bankeiîptct (S=>16G — "Préférence" — Chattel Morts âge — Reqistbation. 

Under Révisai N. C. 1905, § 9S2, providing tliat no mortgage of reai or 
Personal property shall be valid agalnst creditors or purcliasers but frou 
tlie registration thereof. and Bankruptcy Aet (Act .Tuly 1, 189S, e. 541, 
30 Stat. 562) § 60b, as amended in 1903 (Act Feb. 5, 1903, c. 487, 32 Stat. 
799, § 13) and 1910 (Act June 25, 1910, c. 412, 36 Stat. 842, § 11 [Comp. 
St. 1913, § 9644]), providing tliat if a banlvrupt siiali Viave tvansferred iils 
property, and if at tlie time of the transt'er, or of the registering thereof. 
if sucti registering is required by lavv, and being within four months be- 
fore tlie filing of the pétition in bankruptcy, the bankrupt be insolvent 
and the transfer operated as a préférence, the transfer shall be voidable, 
a chattel mortgage given by a bankrupt, but not registered until somc 
time after its exécution and within four moiiths of the filing of the péti- 
tion, is a "préférence," if on tlic date of its registration the inortgagec 
knew that the mortgagors were insolvent and that the mortgage woulrt 
eonstitute a préférence, though the mortgagors were solvent at the date 
of the exécution of tlie mortgage. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. DIg. §§ 250-253, 
255-258; Dec. Dig. <g=166. 

For other définitions, see Words and Phrases, First and Second Séries, 
Préférence.] 

Appeal from the District Court of the United States for the East- 
ern District of North Carolina, at Raleigh, in Bankruptcy ; H. G. Con- 
nor, Judge. 

Suit by Leake S. Covington, trustée in bankruptcy of the estate 
of E. L. Brigman and B. T. Dawson, copartners, trading as Eagle 
Pharmacy, bankrupt, against J. W. Brigman. From a decree for the 
plaintiff in the District Court (210 Fed. 499), the défendant appeals. 
Affirmed. 

H. F. Seawell, of Carthage, N. C, for appellant. 
Chas. W. Tillett, of Charlotte, N. C. (Cansler & Cansler, of Char- 
lotte, N. C, on the brief), for appellee. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judgcs. 

KNAPP, Circuit Judge. The material facts appear to be thèse: 
On January 16, 1911, the above-named appellant (défendant below 
and hereinafter so called) sold to his son, E. L. Brigman, and one B. 
T, Dawson, a clerk in his employ, the drug business which he w.is 
then conducting at Rockingham, N. C, under the name of the Eagle 
Pharmacy. The price agreed to be paid for the stock of goods, etc., 
was $3,500, and the purcliasers also assumed an outstanding indebted- 
ness of about $2,700. Thcy were without means of their own and 
gave notes for the entire amount which were secured by a chattel 
mortgage on the purcliascd property. They failed to make a success 
of the business, though the indebtedness assumed was nearly or quite 

(S=»Por other cases see same topic & KBY-NUMBBR in ail Key-Numbered Digests & Indexes 
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discharged and the sum of about $700 paid on the purchase price. 
On August 3, 1911, one or more of the notes being due and unpaid, 
the appellant had his mortgage recorded, and in November following 
foreclosed the same and took possession of the property. On a péti- 
tion filed December 2, 1911, the mortgagors were adjudicated bank- 
rupt, and later the trustée brought this suit to hâve the mortgage de- 
clared void as an unlawful préférence under the bankruptcy act. Sub- 
sequently the stock of merchandise, etc., was sold by the trustée for 
$3,000, under an agreement that the proceeds should be held subject 
to the final détermination of the rights of the parties. It agpears that 
between January 16 and August 3, 1911, goods were bought to the 
amount of $394.85, and between August 3 and December 2, 1911, to 
the amount of $864.14, and that the remainder, $1,741.01, was of the 
merchandise soîd to the bankrupts in January, and constituted part 
of the property covered by the mortgage then given to the défendant. 

Whatever may be said of the financial condition of the purchasers 
when the business was acquired, it is not disputed that they were badly 
insolvent in the following August when the défendant put his mort- 
gage upon record; and the court below found, in an opinion which 
reviews and analyzes the testimony at length, that the défendant then 
knew, or certainly had reason to believe, that they were unable to 
pay their debts. A careful examination of the record convinces us 
that this conclusion was amply sustained by the proofs, and with 
that fact established it remains only to consider whether this mort- 
gage, dated January 16, 1911, but withheld from registration until the 
3d of the following August, because "there would be no use telling 
people about it," was a voidable préférence under the provisions of 
the bankruptcy act. 

In the first place, it is not doubted that the mortgage in question 
until recorded was wholly void as against creditors under section 982 
of the Révisai of North Carolina, which appears to hâve been the 
statute law of that state since 1829. This statute has been repeatedly 
construed and applied by the North Carolina courts and always, so 
far as we are aware, to the efïect just stated. Thus, in Robinson v. 
Willoughby, 70 N. C. 363, it was said that : 

"The clecislon.s hâve been uniform that deeds In trust and œortgages are 
of no validlty whatever as against purchasers for value and creditors uniess 
ttiey are registeied ; and that they take effect only from and after registra- 
tion, just as if they had been executed then and there." 

Again, in Hooker v. Nichols, 116 N. C. 160, 21 S. E. 208, in which 
Robinson v. Willoughby is cited with approval, the court says that 
this act "was intended to uproot ail secret liens, trusts, unregistered 
mortgages, etc., and under its force it has been held that no notice, 
hovi^ever full and formai, will supply the place of registration." 

And this court, in a careful opinion by Judge Pritchard (United 
States V. Hiawassee Lumber Co., 202 Fed. 35, 43, 120 C. C. A. 289, 
297), uses the following language: 

"In considering this act it should be constantly borne in mind that the 
gênerai rule incorporated therein is that no deed shall be valid as against 
creditors and purchasers for value, ezcept from the date of registration." 
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In view of what is said in thèse and other cases it must be regarded 
as the settled law of North Carolina that a mortgage like the one in 
question is not valid as against creditors until it is recorded. This 
being so, it follows that the légal effect of the transaction under re- 
view is the same as though the mortgage to appellant had been ex- 
ecuted on the 3d of August to secure an indebtedness to him which 
was incurred on the 16th of January preceding. And it also follows. 
as we think, that the security was voidable at the suit of the trus- 
tée under the original bankruptcy act, because the transfer, regarded 
as made on the 3d of August, was within four nionths before the 
filing of the pétition in bankruptcy and operated then as a préférence 
to the mortgagee. 

This was the construction of the bankruptcy act before the aniend- 
ments of 1903 and 1910 by the Circuit Court of Appeals of the I^ighth 
Circuit; Bank v. Connett, 142 Fed. 33, 73 C. C. A. 219, 5 L. R. A. 
(N. S.) 148, construing a recording statute of Missouri which is cer- 
tainly quite as favorable to the appellant's contention as the statute 
of North Carolina. In the able opinion in that case, Judge Hook 
says: 

"If, therefore, under the Missouri law, a chattel mortgage flrst coines luto 
existence, as a mortgage, as to gênerai creditors, wlien it Is recorded, it 
then flrst cornes into existence as to the trustée in bankruptcy. As to voidabU» 
jjreferences the trustée is in eCrect a judgment créditer of the banl^rupt (Dud- 
ley V. Easton, 104 U. S. 99, 103 [20 L. Ed. 068]), whose rights as such are 
made by the act of 1898 to cover the period of four mouths prior to the 
institution of the proceedings in banlîruptcy. If witliin that period a mort- 
gage is given by the banl^rupt under circumstauces which malic it a voidalile 
préférence, the trustée may defeat it If one is given before but is recorded 
within that period, and under the local law the fiction of relation baek to 
the date of exécution is not indulged in, but, on tlie contrary, the instrujnenv 
is deemed to hâve flrst corne into existence as a mortgage when recorded, the 
trustée may likewise defeat it if the conditions of a voidai>le préférence appear. 
* • * ïhe clear letter and policy of the Missouri statute hâve often been 
referred to by the courts of that state. The withholding of a chattel mort- 
gage from record assists the debtor to practice a false prêteuse. It enal;les 
him to maintain a financial standing to which he is not honestly entitled. 
That is generally the actuating purpose, and it is Invariably the resuit It 
Induces prier creditors to forbear and other persons to extend crédit. -V 
plain and inexpensive method is prescribed by which a mortgagee may secure 
a priority of lien, and the evil results that may follow from ignoring it are 
obvious. The Action of relation is generally used to prevent wrong or in- 
justice, but we find no warrant in the décisions of the courts of Missouri foi' 
Its employment to defeat the évident and wholej^ome policy of the law. 
There, possession of the property not being taken, a chattel mortgage seems 
to speak as of the day it is recorded." 

In the second place, we are of opinion that the amendments of 1903 
and 1910 were framed expressly to co^er such a case as is hère pre- 
sented. Section 60b of the bankruptcy act now reads as follows : 

"If a bankrupt shall hâve * » * made a transfer of any of his prop- 
erty, and if at the time of the transfer * * « or of the recording or 
registering of the transfer, if by law recording or registeriug thereof is re- 
quired, and being within four months before the flling of the pétition iu 
bankruptcy, * * * the bankrupt be iusolvent and the * * * transfer 
then operated as a préférence, and the person receiving it, or to be beneflted 
thereby, • ♦ • shall then hâve reasonable cause to believe that the 



FIRST STATE BANK V. 8PENCKE 503 

enforcment of such • • • transfer would effect a préférence, It shali be 
voidable by the trustée, and he luay recover the property or its valye froni 
such person." 

This language seems to us so plain as not to require the aid of 
construction, and we deem it unnecessary to add anything to the con- 
vincing discussion of the question by the learned District Judge from 
whose décision this appeal is taken. Whatever may be held in re- 
gard to similar transactions in states whose recording statutes are 
materially différent as respects the rights of creditors, we deem it 
scarcely debatable that under the law of North CaroHna, vvhich dé- 
clares every morlgage or deed of trust to be invalid as against cred- 
itors until its registration, a trustée in bankruptcy may avoid and set 
aside a mortgage which, although given before and for a considération 
passing at the time of its exécution, was not recorded until within four 
months prior to the beginning of bankruptcy proceedings, and which 
operated at the date of its registration to give the mortgagee a préfér- 
ence over other creditors. We believe this is what the Congress in- 
tended, and with the more confidence because it tends to enforce that 
open dealing which is the essential basis of commercial morality. 

The case was correctly decided in the court below, and the decree 
appealed from will be affirmed. 



FIRST STATE BANK OF MILLIKBN v. SPENCER. 

(Circuit Court of Appeals, Elghth Circuit. January 4, 1915.) 

No. 4112. 

1. Bankbuptcy ®=>209 — Préférences — Recoveet — Natube of Remedt. 

Where, in a suit by a bankrupt's trustée to recover an alleged préfér- 
ence, ttie only relief demanded was the recovery of money claimed to hâve 
been pald to défendant by the bankrupt under circumstances alleged to 
constitute a voidable préférence, there was a plain, adéquate, and com- 
plète remedy at law ; and hence a bill in equlty was not maintainable un- 
der Judicial Code, § 267 (Act March 3, 1911, c. 231, 36 Stat. 1163 [Comp. 
St 1913, § 1244]), providing that suits in equity shall not be sustained in 
courts of the United States in any case where a plain, adéquate, and com- 
plète remedy may be had at law. 

[Ed. Note. — For other cases, ses Bankruptcy, Cent. Dig. § 318 ; Dec. 
Dig. <®=>209.] 

2. Equitt iS=»352 — Bill — Intekeogatoeies — Pebsons Stjbject. 

A mère witnesa not a party to a suit cannot be compelled to answer in- 
terrogatories attached to the bill. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 736; Dec. Dig, 
<S=>352.] 

3. DiscovEBY <®=3l9 — Bill — Eqcities. 

Where a bill bas no equity, it cannot be maintained as a bill for dis- 
eovery, especially as against persons not parties to the action. 

[Ed. Note. — For other cases, see Discovery, Cent. Dig. §§ 20-26; Dec. 
Dig. (®=:>19.] 

Appeal from the District Court of the United States for the Dis- 
trict of Colorado ; Robert E. Lewis, Judge. 

^s»Por otber cases ses same toptc A KBY-NUMBER In ail Key-Numbered Digeats & Indes e» 
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Suit by Fermor J. Spencer, as trustée in bankruptcy of the estate 
of Mrs. H. Townsend & Co., against the First State Bank of Milliken, 
a corporation, to recover an alleged, préférence. Decree for complain- 
ant, and défendant appeals. Reversed and remanded, with instructions. 

G. Dexter Blount, of Denver, Colo. (J. Howard Dana, of Denver, 
Colo., and Harry E. Churchill, of Greeley, Colo., on the brief), for 
appellant. 

William R. Kelly, of Greeley, Colo. (Léo. G. Mann, of Greeley, Colo., 
on the brief), for appellee. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

CARLAND, Circuit Judge. Appellee, as trustée in bankruptcy of 
the estate of Mrs. H. Townsend & Co., brought this action against the 
appellant to recover the sum of $1,100 in money, claimed to hâve been 
paid to it by the bankrupt under such circumstances as to constitute a 
voidable préférence. On final hearing the trial court found that the 
payment of $1,067 on May 17, 1911, to appellant out of assets which 
belonged to the estate of the bankrupt, was an unlawful préférence 
and rendered judgment for said sum and interest, amounting in ail to 
$1,200.75, against appellant. The case had not a single élément of 
équitable jurisdiction, unless ail actions to recover a voidable préfér- 
ence are necessarily équitable actions. The suit was commenced by 
the fihng of a bill and the issuance of a subpœna. Appellant was the 
only défendant. Nevertheless, there were attached to the bill 13 in- 
terrogatories to be answered by R. M. Benton and Lossie R. Wheaton, 
the cashier and assistant cashier respectively of appellant, and Mrs. 
Anna A. Townsend, who was in no way a party to the action but sim- 
ply a witness. The appellant not only demurred to the bill, but the 
persons to whom the interrogatories were directed also demurred. The 
second ground of demurrer contained in each demurrer, was as fol- 
lows: 

"That the Mil of complalnt on Its face shows no grounds of équitable relief, 
and the equity slde of this court bas no Jurisdiction of the matteis coin- 
plained of in the bill, and if plaintiff bas any rlght of action In this court, 
it is purely of légal cognizance." 

[ 1 ] The demurrers were each overruled, and the so-called respond- 
ents, including the appellant, Benton, Wheaton, and Townsend, were 
ordered to answer the bill of complaint, and Benton, Wheaton, and 
Townsend were ordered to answer the interrogatories attached to the 
bill, and in default of such answer it was further ordered that an at- 
tachment issue against them and each of them. Exceptions were taken 
to thèse orders, and, reserving thèse exceptions, the so-called respond- 
ents answered the bill and the interrogatories. From the commence- 
ment to the close of the action the appellant protested against being 
proceeded against on the equity side of the court. The several rulings 
of the trial court on the question of its jurisdiction to proceed as a 
court of equity are assigned as errer. The question before us is not 
whether a court of equity could grant the relief prayed for, but wheth- 
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er the trial court erred in not foUowing the command of section 267, 
Judicial Code, which reads as follows : 

"Suits In equity shall not be sustained in elther of the courts of the Dnited 
States in any case where a plain, adéquate, and complète remedy may be 
had at law." 

No reason can be suggested why the remedy at law to recover the 
money in question was not plain, adéquate, and complète. If this be 
so, then the appellant was not only deprived of a substantial right, in- 
cluding a trial by jury, but the plain command of the statute was not 
followed. It would seem from some of the décisions that courts hâve 
fallen into the habit of treating the requirement of the statute lightly 
where relief can be given in equity. If, in a particular case, the remedy 
at law is plain, adéquate, and complète, then under the statute in such 
case there can be no concurrent jurisdiction between a court of equity 
and a court of law, if objection is seasonably made. The statute quot- 
ed declared no new principle, but the principle itself which has always 
ruled courts of equity was of such importance that Congress crystal- 
lized it by législation and placed the matter beyond dispute. It would 
therefore seem to be the duty of courts to give force and efïect to the 
statute whenever it is applicable. "This enactment certainly means 
something." New York Guaranty Co. v. Memphis Water Co., 107 U. 
S. 205-214, 2 Sup. Ct. 279, 27 L. Ed. 484. 

[2] The serions conséquences which may resuit in a violation of the 
statute are illustrated in the présent case. Granting that the suit was 
one of équitable jurisdiction, the cashier and the assistant cashier were 
persons to whom interrogatories might be properly directed, as they 
were officers of the défendant bank ; but, so far as the witness Town- 
send is concerned, the appellee had no authority to direct interrogato- 
ries to her in the bill of complaint, yet, notwithstanding this, she was 
compelled under threat of attachment to answer the interrogatories. 
It is entirely irrelevant to say that this is a bankruptcy proceeding, and, 
as ail bankruptcy proceedings are in the nature of équitable actions, 
therefore this suit is an équitable action. The truth is that it is simply 
a suit or proceeding arising out of bankruptcy, and whether it shall be 
prosecuted in equity or at law dépends upon the nature of the case and 
the relief demanded. The language of Judge Severens in delivering the 
opinion of the Circuit Court of Appeals of the Sixth Circuit in War- 
math v. O'Daniel, 159 Fed. 87, 86 C. C. A. 277, 16 L. R. A. (N. S.) 
414, is so pertinent to the case at bar that we quote liberally from it: 

'■The question on this appeal which arises on the first two of the assign- 
ineuts of errer is whether the court below was right in overruling the appel- 
lant's contention on hiis demurrer that the suit was not properly brought in 
equity for the reason that'there was a plain, adéquate, and complète remedy 
by an action at law. The objection was taken at the threshold, and the 
question is not emliarrassed by the lâches of the défendant in raising it. 

"We think the court should hâve sustained the demurrer. The judgment 
sought was for a definite sum of money, preclsely that which the court by its 
decree awarded to the complainants. And the whole sum was recoverablc, 
if auy of it was ; for the a.ssets of the estate would not corne near the amouut 
of the debts. There was no contlngency in the liability, or apportionment 
of the burden among several défendants to be made by the judgment. The 
response of the court to the demand of the complainants was simply an al- 



506 219 FEDERAL REPOirrER 

lowance or refusai of It. Nor was there any embarrassment in the procédure. 
The eviâence produced would be, and was In this case, as completely avail- 
able in an action at law as in a court of equity. No injunction was sought 
or required. The issue was one which a jury could readily understand and 
décide under proper instructions from the court in respect to the law. It is 
suggested that the court must flrst set aside the transfer before it could 
proceed to judgment, and that it Is the peculiar province of a court of equity 
to set aside unlawful transfers. Thls is an ingenlous, but unsubstantial, fl^r- 
ment. No distinct or formai preliminary action was required or conteui- 
plated by the statute. If the défendant had obtained part of the estate which 
should hâve corne to ail the creditors, proof of that fact would entitle the 
trustées to recover It Perhaps there may be cases where a déclaration of 
the court may be necessary to completely fulflll ail requirements, as wheie 
the transfer has been accomplished by a deed or other solemu instruuifnt 
which may be made matter of record, or is a muniment of title the existence 
of which would indicate ownership and the right to sell and convey or tiwA- 
gage, or do such other thiugs with it as belong to ownership. But in tlic 
présent case nothing is stated in the bill which makes such a prorci-diiiL; 
necessary, nor indeed is anythlng more required thau in any ordinary actiiui 
at law where the plaiutiff is always bound to establish the facts which croate 
the liabillty, whereupon, and wlthout more, the court glves judgment for thf 
sum he is entitled to recover. And that was what occurred in the présent 
instance. There was no preliminary déclaration that this transfer be set 
aside. The suggestion made would be the adoption of a devise for evading 
the statute forbidding a resort to a court of equity. ♦ ♦ * 

"It is also urged that courts of equity hâve jurisdictlon in cases of fraud: 
which is true enough, but the doctrine has its limitation in that the framl 
is not remediaWe by an action at law. A man may acquire another's prop- 
erty by fraudulent misrepresentation : but if the latter may obtalu coiuplete 
relief in an action at Isiw, as by a judgment for damages or for the recoveiy 
of tlie property by an action of replevin, he cannot resort to a suit in equity." 

The following cases are in Une with the doctrine above announced : 
Garrison v. Markley, Fed. Cas. No. 5,256; Brock v. Olliver, 149 Ala. 
93, 43 South. 141 ; McCormick v. Page, 96 111. App. 447 ; Stern v. 
Mayer, 99 App. Div. 427, 91 N. Y. Supp. 292; Merritt v. Halliday, 107 
App. Div. 596, 95 N. Y. Supp. 331. 

On the other hand, there are cases which seein to hold a contrary 
view ; but, when the cases are examined, it will be found that very 
few, if anv, of the cases hâve discussed the matter on principle. The 
case of O'ff v. Hakes, 142 Fed. 364, 73 C. C. A. 464, was decided by 
the Circuit Court of Appeals of the Seventh Circuit in 1905. An ex- 
amination of the opinion in that case shows that one of the grounds for 
assuming jurisdiction in equity in that case was that the objection that 
the proceeding must be at law was not seasonably taken. Parker v. 
Black (D. C.) 143 Fed. 560, was a suit in equity for an accounting. 
The District Court said : 

"Although lack of jurisdiction was suggested at the hearing, it is nof 
pressed in the briefs submitted for the défendants." 

This case was subsequently affirmed by the Circuit Court of Appeals 
of the Second Circuit. 151 Fed. 18, 80 C. C. A. 484. That court said : 

"The point is taken, however, that there was a full, adéquate, and com- 
plète remedy at law to recover the prefereutial transfer in controversy. 
* • * Upon this point we think we should follow the décisions made by 
two différent Circuit Courts of Appeal upon a state of facts practically identi- 
cal with those of the présent case, notwithstanding we should bave been of 
a différent opinion if the question had been originally presented to us." 
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The décision of two différent Circuit Courts of Appeals, referred to 
in the language above quoted, were the cases of Wall v. Cox, 101 Ked. 
403, 41 C. C. A. 408, and Off v. Hakes, 142 Fed. 364, IZ C. C. A. 464, 
above mentioned. The case of Wall v. Cox was a bill filed by certain 
creditors of one W. H. Gilbert in the District Court of the United 
States for the Western District of North Carolina, alleging that Gilbert 
was insolvent, and on October 10, 1899, had transferred his stock of 
goods with intent to hinder, delay, and defraud his creditors by a bill 
of sale to John D. Wall and Thomas W. Huske. This was simply a 
creditors' bill. and of course equity had jurisdiction. The Suprême 
Court, in Wall v. Cox, 181 U. S. 244, 21 Sup. Ct. 642, 45 L. Ed. 845, 
however, decided that the lower courts had no jurisdiction either at law 
or in equity. In Parker v. Sherman, 212 Fed. 918, 129 C. C. A. 437, 
the Circuit Court of Appeals of the Second Circuit followed Parker v. 
Black for the same reason expressed in the language above quoted. 
We are net persuaded that a court may set aside the expressed com- 
mand of a statute for the sake of uniformity of décision. In Pond v. 
Bank (D. C.) 124 Fed. 992, Holt, District Judge, squarely passes upon 
the question, and in that case, which was a bill filed to recover $16,000 
in money paid by the bankrupt under circumstances alleged to hâve con- 
stituted a préférence, decided that a court of equity had jurisdiction. 
It was said that the suit was analogous to a creditor's suit to set aside 
a fraudulent conveyance. This question of fraud, however, is well dis- 
posed of in Warmath v. O'Daniel, supra. The question of fraud has 
no importance if there is a plain, adéquate, and comolete remedy al 
law. Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451. 

[3] The claim that the bill in this case may be sustained as a bill 
for discovery needs no discussion. If there was no equity there could 
be no discovery, especially as against persons who are not parties to 
the action. 

We are clearly of the opinion that the trial court erred in overruling 
the demurrer of appellant, and for this reason the case should be re- 
versed and remanded, with instructions to transfer the case to the 
law docket, there to be proceeded with as law and justice may require. 



WILLIAMS y. GERMAN-AMERICAN TRUST CO. 

In re FORWARD LAUNDRY CO. 

(Circuit Court of Appeals, Eighth Circuit. January 4, 1915.) 

No. 4166. 

1. Bankbuptcy ®=>159 — Voidablb Pbefebence — Chattel Moeïgage — Rec- 

OBD. 

Where no attack was made on a chattel mortgage, except that it was 
a voidable préférence, it was no answer to that attack to show that the 
mortgage was otherwise valid, whether on or off the record, or whether 
against third parties, or between the original parties thereto; the trus- 
tée being empowered to attack a transfer as a voidaljle préférence con- 
ceded valld on ail other grouuds. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 247, 248, 
262, 268-281 ; Dec. Dig. <©=>159.] 

<S==>For other casea see same topic & KBY-NUMBBR In ail Key-Numbered Digests & Indexes 
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2. Banketjptct ®=>ie8 — Voidable Pkefebence — State Laws. 

By the express provisions of the Bankruptcy Law (Act Jnly 1, 1898, 
e. 541, 30 Stat. 544 [Comp. St. 1913, § 9585]), the trustée may attaek any 
transfer alleged to be voidable as a préférence if made witbin the period 
flxed by law; It being only when he attacks a transfer or mort!,'ap;e ou 
other grounds that state laws apply as to the validity of the transfer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 234; Dec. 
Dig. ©=>168.] 

3. BANKKtrPTCT <S=>161 — PREFERENCES — CHATTEL MoHTOAGE — RECOBD STAT- 

TJTOBY AfFIDAVIT — FAILURK TO FILE FOUE-MONTH PERIOD. 

A state law provlded for the acknowledgment and record of chattel 
mortgages and declared that if such a mortgage is given to secure moro 
than $2,500, there should be annually recorded on the records of the county 
wherein the mortgage is recorded a sworn statement of the mortgagee, 
or one of them, showing that the mortgage was given in good faith to se- 
cure the payment of money given with the amount due thereon. Held, 
that where a chattel mortgage securlng $4,500 was executed September 
18, 1911, and filed for record on September 22d foUowing, but no sworn 
statement was ever filed, and the mortgagee on April 25, 1913, when tho 
mortgagor was insolvent, took posse-ssion of ail the property covered by 
the mortgage, the four months provided by the bankruptcy law in which 
the mortgage could be attacked as a préférence began to run, not from the 
date the mortgage was recorded, but from the date the mortgagee took 
possession. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 261-2G3 ; 
Dec. Dig. ®=>161.] 

Appeal from the District Court of the United States for the District 
of Colorado ; Robert E. Lewis, Judge. 

Bill by Richard H. Williams, as trustée in bankruptcy of the For- 
ward Laundry Company, against the German-American Trust Com- 
pany. Decree for défendant, and complainant appeals. Reversed and 
remanded, with directions. 

John A. Gordon, of Denver, Colo. (Andrew H. Wood, of Denver 
Colo., on the brief), for appellant. 
Fred W. Parks, of Denver, Colo., for appellee. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

CARLAND, Circuit Judge. This action was commenced by bill in 
equity to recover of appellee the value of certain personal property al- 
leged to hâve been transferred to it from the estate of the bankrupt, 
within four months prior to the filing of the pétition in bankruptcy, un- 
der such circumstances as to constitute a voidable préférence. Appellee 
moved to dismiss the bill for the reason that it did not state facts sufli- 
cient to constitute a cause of action. Equity Rule 29 (198 Fed. xxvi, 
115 C. C. A. xxvi). No objection was made that the action was brought 
in equity and not at law. The bill was dismissed, and appellant ap- 
peals. 

The facts pleaded in the bill are substantially as f oUows : An invol- 
untary pétition in bankruptcy was filed against the Forward Laundry 
Company, May 20, 1913. June 13, 1913, the company was adjudged 
a bankrupt, and in due course thereafter appellant was appointed 
trustée of the estate of the bankrupt. Se ptember 18, 1911, the laundry 

<Ê=3For other cases see same topic & KEY-NUMBBK lu ail Key-Numbered Digests & Indexes 
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Company executed and delivered to William F. Dicter its eight promis- 
sory notes, payable one every three months thereafter, and amount- 
ing in ail to the principle sum of $4,500. To secure the payment of said 
notes on the same day, the laundry company executed and delivered to 
Dicter its chattel mortgage on certain personal property described in the 
bill of the alleged value of $6,000. The notes and chattel mortgage, al- 
though given to Dicter, were in fact the property of appellec, and Dic- 
ter subséquent to the exécution of the notes and mortgage indorsed 
and transferred the same to it. The mortgage was filed for record Scp- 
tember 22, 1911. That no sworn statemcnt of the mortgagee or any 
one in its behalf that said mortgage was given in good f aith to secure 
the payment of the sum of money mentioned therein, or that said sum 
of money was still unpaid, or how much thereof, if any, remained un- 
paid, was ever recordcd on the records of the county of Denver where 
said chattel mortgage was rccorded, nor was any such sworn statement 
ever filed or offered for record. That on April 25, 1913, the laundry 
company was insolvent, and the aggregate of its property at a fair 
valuation was not sufficicnt in amount to pay its debts, and the appel- 
lec at that timc knew and had reason to believe and know that said 
laundry company was insolvent. That on said April 25, 1913, appellec 
fraudulently took possession of ail the goods and chattels mentioned 
in said chattel mortgage, and the said laundry company suffered and 
permitted the appellec to take such possession under said mortgage, and 
transferred the goods and chattels mentioned therein to appellce ; that 
appellec foreclosed said chattel mortgage and appropriatcd the pro- 
cceds of the sale to its own use and benefit and to the payment in f ull 
of its debt against the laundry company. That the effect of the taking 
and selling of said goods and chattels and the appropriation of the pro- 
ceeds thereof by appellec toward the payment of its debt enabled said 
appellec to obtain a greater pcrccntagc of its debt than any other of the 
creditors of the said laundry company of the same class. That the tak- 
ing, selling, and appropriation of the goods and chattels described in 
the mortgage operatcd as a préférence in favor of the appcllee, and ap- 
pellec at the time had reasonable cause to believe that the taking, sell- 
ing, and appropriation of said goods and chattels under said mortgage 
toward the payment of its debt would efïect a préférence in its favor 
over other creditors of the laundry company. That the property sold 
under said mortgage had passed into the hands of innocent purchasers, 
and the spécifie property could not be recovered. It was prayed by the 
bill that the chattel mortgage be declared void, and that the transf cr of 
the property to the possession of appellec bc adjudgcd and decrecd to 
be a voidablc préférence, and that appellant recover f rom appellec the 
value of said goods and chattels. For the purposes of this appcal, the 
abovc facts stand admitted. 

[ 1 ] We think much confusion exists on the part of counsel for ap- 
pellec as to the nature of the attack made upon the alleged transf cr 
No attack is made upon it, except that it constituted a voidablc préf- 
érence. Hencc it docs not answer this attack to show that the mortgage 
was otherwisc valid whethcr on or ofif the record, or whether against 
third parties or between the original parties thereto. The trustée can 
attack a transf cr as a voidablc préférence concededly valid on ail other 
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grounds. The real question, so far as the record of the transfer is con- 
cerned, is, Did the four months in which it could be attacked commence 
to run from September 22, 1911, the date the mortgage was recorded, 
or April 25, 1913, the date that appellee took possession of the mort- 
gaged property? If from the former date the bill was rightly, if from 
the latter date wrongly, dismissed. 

[2] This statement of the case also does away with much apparent 
confusion as to the povver of the trustée to attack the transfer. By the 
express authority of the bankruptcy law, the trustée can attack any 
transfer alleged to be voidable as a préférence if made within the period 
fixed by law. It is only when the trustée attacks a transfer or mortgage 
on other grounds that state laws and décisions apply as to the validity 
of the transfer, 

[3] It is the claim of counsel for appellant that the failure of ap- 
pellee to file a sworn statement required by the law of Colorado, as al- 
leged in the bill, rendered the recording of the chattel mortgage void to 
such an extent that the period of four months must be computed from 
the date that appellee actually took possession, namely, April 25, 1913. 
The appellant attacking the transfer as a préférence, the only point in 
controversy is as to the date from which the four months must be com- 
puted. The law of Colorado provides for the acknowledgment and re- 
cording of chattel mortgages. It also provides that a chattel mortgage 
after it is recorded, if in good faith, shall be good and valid from the 
time of recording until the maturity of the last installment of the mort- 
gage indebtedness, not exceeding five years where the indebtedness is 
more than $2,500, and not more than $20,000. The law then provides 
as follows: 

"And provided further, that if such mortgage be glven to secure a sum 
greater than twenty-five hundred (2,500) dollars, there shall be recorded an- 
nually on the records of the county whereln such mortgage shall hâve been 
recorded, a sworn statement of the mortgagee, or one of the mortgagees, 
if there be more than oue, showing: 

"First. ïhat said mortgage was gîven In good faith to secure the payment 
of the sum of money meiitioned therein. 

"Second. That said sum of money is still unpaid ; or if a portion thereof 
shall hâve been paid, then how much thereof, if any, remains unpaid." 

It is conceded that appellee did not comply with this proviso. In the 
case of Burchinell v. Gorsline, 1 1 Colo. App. 22, 52 Pac. 413, the Court 
of Appeals of Colorado used the following language in référence to 
this proviso: 

"But If the debt secured exceeds the sum of $2,500, its validity by vlrtue 
of its record continues only until the time when the record of the flrst sworn 
statement required by the statute is due. The record of that statement is by 
the terms of the statute a necessary condition of its further validity ; and 
upon a failure to make such record, its virtue is exhausted. If the statement 
is duly recorded, the mortgage remalns in force until the next statement is 
due ; and so the effect of the record of each annual statement is to préserve 
the vitality of the mortgage until the time when, by the terms of the statute, 
the succeeding one should be recorded. • * • Its language is peremptory, 
and the recording of the sworn statement within the proper time is essential 
to the continued validity of the mortgage. Knowledge, on the part of a 
person acquiring an Interest in the property, of the existence of a prier mort- 
gage, the affldavit necessary ta the préservation of which had not been record- 
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ed, could not préjudice his right in ttie property. It would amount only to 
knowledge of an instrument which had become rold as to him." 

It is true in the case cited, which was a contest between the sheriff 
and a mortgagee, the court thought a delay of 17 days after the expira- 
tion of one year from the filing of the mortgage did not invalidate the 
mortgage ; the court seeming to be of the opinion that, as the statute 
did not fix any positive date upon which the sworn statement should be 
filed, a reasonable time might be allowed in which to comply with the 
law. Conceding that this is the true construction of the statute. it ap- 
pears in the record before us that there was a delay of seven months 
after the expiration of one year from the time the mortgage was re- 
corded. It was recorded September 22, 1911, and possession was not 
taken until April 25, 1913. There must be a limit to the time within 
which a mortgagee may comply with the statute, or else the statute it- 
self becomes of no force or effect. If the mortgagee may neglect to 
file the sworn statement for seven months, why not for one year and 
why not for fîve years ; where is the line to be drawn ? On the other 
hand, if the mortgagee may record his mortgage and neglect to comply 
with the statute for five years, and then at the end of that time seize 
the mortgaged property at the time when the mortgagor has become 
insolvent, then the bankrupt law is defeated, if he can simply point to 
the date when the mortgage was recorded and show the trustée in baiik- 
ruptcy that the four-month period has elapsed. We do not think any 
such reasoning ought to be adopted as would bring about either one of 
thèse results or both. We think the delay in the case at bar to file the 
sworn statement, as required by law, was so unreasonable that the 
court must déclare, as matter of law, that the record of the mortgage 
ceased to hâve any force or validity. The taking possession of the 
mortgaged property by appellee was, under the Colorado statute, équiv- 
alent to the recording of the mortgage, but the prior record of the mort- 
gage having been rendered invalid by the failure of the appellee to com- 
ply with the law, the period of four months within which the trustée 
could attack the transfer as a préférence must be figured from the date 
of taking possession, April 25, 1913. 

It was said by the Suprême Court of Colorado in Ferris v. Chambers, 
51 Colo. 368, 117 Pac. 994, as follows: 

"Provisions of a statute, rendering a cliattel mortgage effective, even 
though tlie mortgagor retains possession of tlie property, are statutory, and 
if tlie statute prescribes tliat, in order to préserve the lien of a mortgage 
witli tlie property in possession of the mortgagor, something shall be done, 
that thing must be done as prescribed by the statute." 

An examination of the décisions in states having similar provisions 
in their statutes as to the filing for record of affidavits or statements, 
whether the purpose of the afïidavit or statement is to préserve, re- 
new, or extend the chattel mortgage, convinces that it is generally held 
that a failure to comply with such provisions renders the chattel mort- 
gage void. Pleasonton v. Johnson, 91 Md. 673, 47 Atl. 1025 ; Milburn 
Mfg. Co. V. Johnson, 9 Mont. 537, 24 Pac. 17 ; Hanes v. Tiffany, 2o 
Ohio St. 549; Blandy v. Benedict, 42 Ohio St. 295 ; Benedict v. Peters, 
58 Ohio St. 527, 51 N. E. 17 ; Lockwood & Co. v. Crawford, 29 Kan. 
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286; Swiggett v. Dodson, 38 Kan. 702, 17 Pac. 594; Porter v. Parm- 
ley, 52 N. Y. 185 ; and Marsden v. Cornell, 62 N. Y. 215. 

We do net cite thèse cases for the purpose of showing that the chat- 
tel mortgage in this case was void outside o£ the question of préfér- 
ence, but simply to show that the record of the mortgage in question 
had ceased to be of validity for the purpose of fixing the date from 
which the four months provided by law must be computed. The bill 
otherwise stating a cause of action, it results that the judgment dis- 
missing the same must be reversed and the case remanded, with direc- 
tions to allow the appellee to answer the same, if it is so advised ; and 
it is so ordered. 



In re J. L. KESNER CO. 
(Circuit Court of Appeals, Second Circuit. December 22, 1914.) 

No. 64. 

BANKETJPTCY l©:::3l39 — TRADE FIXTUKES— JUDQilENT LiEN — "EkAL PrOPERTT" 

— Chattels Real. 

Code Civ. Proc. N. T. § 1430, provides tliat the expression "real prop- 
erty" includes leaseholds where the lessee is possessed at the tlme of 
sale of at least flve years unexplrcd term, etc., and section 1251 déclares 
that, except as otherwise prescribed, a judgment binds, for 10 years after 
fillng the judgment roU, the real property and chattels real, in the county 
in which it Is docketed, whlch the judgment debtor bas at the tlme of 
so docketing or which he may thereafter acqulre. Held, that where, at 
the date of the bankruptcy, the bankrupt was occupying certain real prop- 
erty under leases each of which had more than 10 years to run, trade fix- 
tures afflxed to the floors by nails, bolts, screws, etc., and Intended to be 
used as long as the business continued or until they wore out and were 
replaced, were chattels real as between the bankrupt and its creditors, 
and were therefore subject to the lien of judgments recovered against it 
more than four months before bankruptcy proceedings. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 193, 198, 199, 
210-219; Dec. Dlg. <@=»139. 

For other définitions, see Words and Phrases, First and Second Séries, 
Real Property.] 

Lacombe, Circuit Judge, dissentlng. 

Pétition to Revise and Appeal from Order of the District Court of 
the United States for the Southern District of New York. 

R. P. Levis, of New York City, for appellant. 
J. M. Lesser, of New York City, for respondent. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from and a pétition to 
revise an order of the District Court confirniing the report of the réf- 
érée holding certain judgment creditors of the bankrupt entitled to a 
lien upon the proceeds of sale of fixtures belonging to the bankrupt 
and directing the judgments to be paid therefrom. 

The bankrupts carried on a department store in buildings coverinç 
the entire front on the west side of Sixth avenue between Twenty- 
Second and Twenty-Third streets, with the exception of the Twenty- 

€=>For othar cases bm same toplc & KBY-NUMBER in ail Kejr-Numbered DigeaU tt Indexes 
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Third street corner. They occupied under 12 separate leases, each of 
which had more than 10 years to run at the date of adjudication. In 
each department they had installed at their own expense fixtures ap- 
propriate to the business therein conducted which were affixed to 
the floors and walls by nails, bolts, screws, etc., and were intended to 
be used as long as the business continued or until they wore out and 
were replaced. 

More than four months before the pétition in bankruptcy was filed 
judgments were recovered against Kesner & Co. by Andrew F. Jessen 
as administrator and by Charles M. Lamb & Co., upon which no 
exécutions were ever issued because before stay of exécution had ex- 
pired receivers were appointed of Kesner & Co., in an equity suit in 
the District Court which was subsequently displaced by thèse proceed- 
ings in bankruptcy. 

The question to be determined is whether the fixtures are realty, be- 
ing a part of the leasehold estate, as the judgment creditors contend, 
or Personal property, as the trustée contends. 

The leaseholds were chattels real by virtue of section 1430 of chapter 
13, tit. 2, art. 3, Code of Civil Procédure, entitled "Sale, rédemption 
and conveyance of real property ; rights and liabilities of persons inter- 
ested" — ^which reads : 

"Sec. 1430. To what leasehold property thls article applles. The expression 
'real property,' as used in thls and the suceeeding article, includes leasehold 
property, where the lessee or his assignée is possessed, at the tlme of the 
sale, of at least five years unexpired term of the lease, and also of the 
building or buildings, if any, erected thereupon." 

We do not overlook the fact that under the Décèdent Estate Law 
leases for years are personal property. Despard v. Churchill, 53 N. 
Y. 192. 

And the leaseholds were subject to the lien of the judgments by vir- 
tue of section 1251 of chapter 11, tit. 1, of article 3 of the Code en- 
titled "Docketing a judgment; effects thereof, as a lien upon real prop- 
erty; suspending and discharging the lien; satisfaction and assign- 
ment of a judgment" — the material part of which reads : 

"Sec. 1251. Except as otherwise specially prescribed by law, and except 
also as in this section below provided, a judgment, hereafter rendered, which 
is docketed in a county clerk's office, as prescribed in this article, binds, and 
is a charge upon, for ten years after filing the .ludgment l'oU. and no longer, 
the real property and chattels real, in that county, which the judgment debtor 
has at the time of so docketing it, or which he acquires at any time after- 
wards, and within the ten years." 

It follows that, if the fixtures were a part of the leasehold estate, the 
judgments were liens upon them and are to be paid out of the proceeds 
of sale which hâve been kept as a separate f und in the hands of the trus- 
tée to await the détermination of the court. 

There can be no question that between Kesner & Co., and their 
landlords, in the absence of any agreement to the contrary, of which 
there is no évidence, thèse are trade fixtures removable as personalty 
by Kesner & Co. The rule, however, between landlord and tenant is 
an exception. Between grantor and grantee, mortgagor and mort- 
gagee, and in condemnation proceedings the gênerai rule applies that 
219 F.— 33 
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annexations to tlie freehold are a part of the freehold. The question 
to be decided is whether, as between Kesner & Co. and their judg- 
ment creditors, thèse fixtures were a part of the leasehold or removable 
as personalty. 

When the owner of land who has annexed fixtures to it, either sells 
or mortgages the land, the fixtures go with it, though not mentioned 
(Walker v. Sherman, 20 Wend. [N. Y.] 636, 655; Day v. Perkins, 2 
Sandf. Ch. [N. Y.] 359); and in condemnation proceedings the rule 
is the same (Matter of the Mayor, 39 App. Div. 589, 595, 57 N. Y. 
Supp. 657; 19 Cyc. 1059). Cowen, J., in Walker v. Sherman, said, 
at page 655 of 20 Wend. : 

"On the whole, I coUect from the cases cited, and others, that, as a gên- 
erai rule, in order to corne wlthin the opération of a deed conve.ving the free- 
hold, wliether by metes and bounds of a plantation, farm, or lot, etc., or In 
terms denoting a mill or factory, etc., nothing of a nature Personal in Itself 
wlU pass, unless It be brought within the dénomination of a flxture by being 
in some way permanently, at least habitually, attached to the laud or some 
building upon it. It need not be constantly fasteued. It need not be so 
fixed rhat detaching will disturb the earth or rend any part of the building. 
I am not prepared to deny that a machine movable in itself would becoiiie a 
fixture from being coniiected in its opérations by bands, or in any other 
way, with the permanent machinery, though it might be detached, and re- 
stored to its ordinary place, as easily as the chaln in Farrar v. Staekpole [6 
Greenl. (Me.) 154, 19 Am. Dec. 201]. I think it would be a flxture notwtth- 
standing." 

In Matter of The Mayor, Rumsey, J., said : 

"But where the improvements were put upon the land by the owner, and 
It was évident that they were so placed there to enable him to hetter use his 
own land for the purposes for which he intended it, there could hâve been 
on his part no Intention to remove thèse improvements, and justice did not 
require that the common-law rule should be limited for his protection. For 
that reason it has always been held that, so far as the owner is concerned, 
the law of fixtures would be rigorously limited, and that whatever had been 
put upon the premises under such clrcumstances that it would become a part 
of the freehold, or essential for the purposes for which the freehold was uscd, 
would be, so far as the owner was concerned, regarded as a fixture as be- 
tween him and any person to whom he proposed to transfer the land. 

"The same rule exists in proceedings to take land under the right of 
eminent domain, and the commissiouers of estimate hâve no right to restrict 
the assessment to the simple value of the land, compelling the owner to 
retain the fixtures on the premises, and exempting the city from an obliga- 
tion to take and pay for them as a part of the land. Schuchardt v. Mayor, 
53 N. T. 202, 208. Wliatever has been put upon the land by the owner with 
the Intention that it should remain upon the land and was essential to tlie 
use which he made of it is, generally speaking, as between himself and his 
vendee, a fixture, and goes with tlie land when he shall sell it" 

A sale upon exécution carries them exactly as a conveyance does, 
there being no différence in this regard between a voluntary sale by 
the grantor and a forced sale by the sherifï. Farrar v. Chauft'etete, 5 
Denio (N. Y.) 527, 529. Mr. Ewell in his work on Fixtures says (page 
275) : 

"The gênerai rule undoubtedly Is that ail fixtures, whether actually or con. 
structlvely knnexed to the realty, pass by a conveyance or mortgage of the 
freehold, where there is nothing to indicate a contrary Intention. And it 
n'akes no différence that the conveyance is by virtue of légal process as by 
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sale of land on exécution, the rule in such a case belng the same as In the 
case of a private sale. The rule Is the same In the case of a conveyance or 
mortgage of a leasehold without mentioning the flxtures, which, though re- 
movable, as against the landlord, pass, unless a contrary Intention appeara." 

When a lessee assigns or mortgages a leasehold, we think the same 
rule as to fixtures applies as in the case of the conveyance or mortgage 
of the freehold. On this subject Mr. Ewell says (page 278) : 

"In like manner, tenant's flxtures, though removable by the tenant as 
against the landlord, at the end of the term, pass as a part of the security by 
the deposit of a lease by way of équitable moitgage, although they are not 
mentioned In the mémorandum of deposit. And it makes no différence that 
tlie fixtures are of a kind called 'trade flxtures' ; that circumstance being 
of importance only in questions depending between landlord and tenant, and 
having no eftect upon those arising between mortgagor and mortgagee. And 
the rule is the same in this respect, whether the mortgage be in fee, by way 
of lease for a term of years, or of a leasehold interest only." 

The late Judge Charles P. Daly recognized this in a very learned 
opinion in Breese v. Bange, 2 E. D. Smith (N. Y.) 474, 490, 491. On 
the other hand, Globe Marble Mills Co. v. Quinn, 76 N. Y. 23, 32 Am. 
Rep. 259, reads at first sight to the contrary. In it the tenant puts 
in certain trade fixtures after which the landlord executed a mortgage 
upon the premises. Subsequently the tenant bought the premises and 
so merged his tenancy in the fee. The mortgage was then foreclosed, 
and the question was whether the mortgagee or the person originally 
the tenant was entitled to thèse trade fixtures. Judge Andrews said : 

"The conversion of the machinery from Personal to real property is clalmed 
to hâve resulted from the purchase by and the conveyance to the "plaintiff 
of the fee of the land, under the provisions of the lease, after the exécution 
of the mortgage and prier to the foreclosure. The estate for years merged 
In the fee. As a conséquence of the union of the two estâtes in the same 
person, the lesser estate was, by the technical but well-settled rule of the 
common law, extinguished. But the conséquence claimed, that the machinery 
became eo instante by opération of law, a part of the realty, upon the ac- 
quisition by the plaintiff of the fee of the land to which the machinery was 
attached, does not, we think, follow. 

"The estate which the plaintiff had as lessee merged In the estate In fee. 
But the ownership of the chattels, which was vested in the plaintiff before 
the conveyance of the land, was separate from and independent of Its interest 
under the lease. and was not derived from the lessor. The chattels were 
not a part of the inheritance. This ownership was not merged, because it 
was not an Interest carved ont of the fee; and the doctrine of merger does 
not apply. If the plaintiff, after It acquired the fee, had mortgaged or con- 
veyed the land, ail that was comprehended within the désignation of land 
would pass, and quite a différent question would be presented. In this case, 
the express and presumed intention of the plaintiff, when the machinery was 
put into the mill, was that it should remain personal property. There is 
nothing to indicate a change of intention afterwards." 

Mr. Dexter, the référée, thought that this was a qualification of the 
merger in order to prevent the inéquitable resuit of subjecting the fix- 
tures to the mortgage which were free of it during the tenancy. We 
think this explanation correct. Bispham on Equity, § 160. While there 
is little distinct authority in this state on the subject, there is some in 
other jurisdictions. Kile v. Giebner, 114 Pa. 381, 7 Atl. 154; First 
National Bank v. Adam, 138 111. 483, 498, 28 N. E. 955 ; McNally v. 
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Connolly, 70 Cal. 3, 11 Pac. 320; San Francisco Breweries v. Schurtz, 
104 Cal. 420, 38 Pac. 92; Southport Bank v. Thompson, L. R. 37 
Chan. Div. 64; 19 Cyc. 1064; Ewell on Fixtures, p. 275. 
In Southport Bank v. Thompson, Lopes, J., said at page 72 : 

"In a mortgage of freehold property ail thiugs which are annexed to tlie 
place are part of the mortgage securlty, and therefore the deed need contain 
no mention of the fixtures. That is so unless a contrary intention can be col- 
lected from the deed. That, no doubt, is the law with regard to freehold prop- 
erty. But it has been said that a différent rule applies when the mortgaged 
property is net freehold but leasehold. In my opinion there is no such dis- 
tinction." 

Some fixtures are as a matter of law regarded by the courts of this 
state as personalty — for example, gas fixtures and carpets. But the 
appellant having argued the case on gênerai lines without making any 
discrimination between the particular fixtures in question, we décide 
it in the same way. The order is affirmed. 

LACOMBE, Circuit Judge (dissenting). I am unable to concur with 
my Associates. 

The leases are not printed in the record. It might be inferred, from 
the stipulation at folio 63, that some of them made express provisions 
as to trade fixtures while others did not. The case may be more con- 
veniently discussed by assuming that the whole land and buildings were 
covered by a single lease which says nothing about trade fixtures. 

The following propositions seem to me to lead to the following con- 
clusion : 

I. Before thèse counters, shelving, chandeliers, etc., were placed in 
the buildings they were personal property ; the land and building being 
of course real estate. 

II. They were of such a character and so affixed that upon the ter- 
mination of the lease either by expiration, or by cancellation, by mutual 
consent, or by failure to pay rent, the tenant could remove them (except 
as there might be some lien on them for unpaid rent). This is on the 
theory that, when such personal property is thus placed on leased prem- 
ises to be used in that way, it is the intent of the parties, implied when 
not expressed (it not infrequently is expressed), that it shall remain the 
Personal property of the lessee to be disposed of as he pleases. 

III. Assuming that there is nothing in the lease forbidding or re- 
stricting its assignment, the lessee might dispose of it, his chattel real, a 
lease for years of real estate, by sale, or he might mortgage it. In this 
contract of sale, or mortgage, he might make such provision as he chose 
touching this personal property which he had placed there, under cir- 
cumstances which did not change its character or qualify in any way his 
right to dispose of it. He might agrée that ail of it should go to the 
purchaser, or.be covered by mortgage; or that part of it might thus 
pass or be incumbered and part not ; or that none of it should pass or 
be incumbered. If the prospective purchaser or mortgagee did not as- 
sent to those provisions, he would not buy the property or lend his 
money. If he did assent and close the contract there would be ex- 
pressed a mutual intent as to the disposition of thèse trade appliances, 
which would be controlling. To the extent to which they were reserved, 
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they would remain the lessee's personal property just as they were when 
he placed them on the premises. 

IV. The lessee might sell or mortgage the lease vvithout referring 
at ail in the contract to thèse trade appliances. What would then hap- 
pen to them? The petitioner-appellant contends that they, would pass 
by the sale of the lease, or he incumbered by its mortgage. No opinion 
need be expressed as to this contention. Assume it is correct. Upon 
what theory does it rest ? None that I can find, except the theory that 
such is the intent of the parties to the sale or mortgage — an intent 
which will be implied when the contract contains nothing to indicate a 
différent intent, which it might hâve donc, if the lessee had insisted on 
such provision. If the petitioner's theory be accepted, it will come to 
pass that the original status of the trade appliances, which af ter em- 
placement remained the personal property of the lessee to be disposed 
of at his pleasure, has been changed because he has himself taken some 
affirmative action from which the law implies an intent on his part that 
his title to them should pass to a third party or be incumbered with a 
spécial lien to such third party. 

V. It seems the natural inference from thèse propositions that, until 
the lessee does something to indicate his intent to dispose in some way 
of this moveable property, it must be assumed that it remains just as 
it was bef ore, his property removable by him when he chooses to do so ; 
the unincumbered title being still in himself. 

In this case the lessee has not sold the lease, nor mortgaged it. What 
act of his can be said to évidence an intent to change its status ? There 
is no act of his shown, except his failure to pay an ordinary debt which 
he has contracted. I fail to see how that single act can warrant the 
inference that he has thereby changed the status of this particular 
property of his. No doubt, a judgment for his debt may be coUected out 
of any of his property of every kind or sort; but it seems to be going 
very much further to hold that, the instant judgment is entered, the 
property which the moment before was his personal property has be- 
come real property. 

I vote to reverse. 



THE J. S. WARDEN. 
(Circuit Court of Appeals, Third Circuit December 26, 1914.) 

No. 1S52. 

L Evidence <S=5333 — Admissibilitt of Memobanda — Officiai Report8 of 
Government Employé. 

A dredge, employed in dredging the channel of a river under contract 
with the United States, was on several occasions caused to break the 
spuds by which she was anchored by the swell from a passlng steamer, 
resulting in expense of repair and loss of time. In a suit to recover the 
damages, a United States inspector of engineering, in charge of the work 
and stationed on the dredge, testifled to the facts respecting the break- 
ing of the spuds and the speed and nearness of the passlng steamer, but 
was unable to testify as to the dates. In his employment he was re- 
quired to file daily reports glving the progress of the work, and in such 

^=oFor ather cases see same toplc à KEY-NUMBER In ail Key-Nuinbered Digests & Indexes 
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reports he noted the delays caused by the breaklng of the spuds and 
their replacement. HeM, that It was not error to admit lu évidence tlie 
eutries of the dates on which sucli occurrences were noted, which the wit- 
ness testified were in his own handwrlting. made on the dates shown, 
and were correct, although he conld not testify to the dates from prés- 
ent recollection, even when refreshed by readiiig his entries. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 11-17-1257, 
1259-1265; Dec. Dig. <S=:5333.] 

2. WiTNESSES <®=>255 — Refreshino Mejuoht — Memoranda Made by Anotheb. 

A witness may be permitted to refresh his memory by the use of a 
written mémorandum, although it was not made by liimself, if he saw it 
while the facts stated therein were fresh in his recollection, and if he 
knew that the mémorandum as then made was correct. 

[Ed. Note. — For other caises, see Witnesses. Cent. Dig. §§ 874-890; Dec. 
Dig. ®=32ô5.] 

Appeal from tlie District Court of the United States for the District 
of New Jersey; Josciih Cross, Judge. 

Suit in admiralty by the Newarl< Meadows Improvement Company 
against the steamship J. S. Warden ; the Beebe Transportation Com- 
pany, claimant. Decree for hbelant, and claimant appeals. Affirmed. 

Chauncey I. Clark, of New Yor!^ City, for appellant. 
Edw. W. Norris, of New Yorl< City, for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. It is averred in the libel filed in this 
case that the Hbelant was the owner of a dredge, engaged under con- 
tract with the United States in deepening and widening the channel of 
the Passaic river in the state of New Jersey, and that upon six dates 
therein named, while the libelant's dredge was anchored in places of 
safety by means of spuds or long timbers, the steamship J. S. Warden 
passed the dredge, producing swells which caused the anchored dredge 
to surge at her spuds and to break them, for cause whereof négligence 
is charged in the navigation of the steamship: (1) In not keeping a 
sufficient distance from the dredge ; (2) in passing close to the dredge 
at a high and dangerous rate of speed; and (3) in not slowing down 
or heeding warnings given from the dredge — and damages are sought 
for the cost of installing new spuds and the loss of time conséquent 
thereupon. 

Damages were claimed to hâve been sustained on six separate occa- 
sions, for each of which a separate claim was made. The first, second, 
and sixth claims were dismissed. This appeal relates only to the third, 
fourth, and fifth claims, upon which the court found for the Hbelant. 
The errors assigned, when classified, extend, first, to the sufficiency of 
the évidence upon which the court made its finding; and, second, to 
the admissibiHty of certain of the testimony. A condensed statement 
of the testimony will be sufficient to dispose of the first ground of er- 
ror. 

In proof of the négligence charged to the steamship J. S. Warden, 
the Hbelant produced testimony as f oUows : At the points of the riv- 
er at which the spuds were broken, the channel was from 200 to 300 

<g=DFor other cases see'same topic & KEY-NUMBEIl in ail Key-Numbered Digests & Indexes 
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feet wide, at one side of which the dredge was anchored. The steam- 
ship J. S. Warden was an excursion boat plying up and down the 
Passaic river several times daily. While rigidly anchored at her 
stations, the dredge was passed by the steamship at différent times 
within distances variously estimated from 10 feet to 200 feet, at her 
highest rate of speed, which was about 12 miles an hour, causing great 
swells to roll toward and break against the dredge, with the resuit that 
the dredge rose and fell with the inflow and outflow of the swells, and 
surged backward and for^va^d against her spuds, and broke them. 
Before each occasion of damage to her spuds, warnings were given the 
steamship by whistle from the dredge, or by her captain calling from 
her deck. In addition, written complaints were forwarded to the cap- 
tain and the owner of the steamship, in response to which no reply was 
made, nor attention given. That the spuds were broken when the 
dredge was rocked by the swells from the steamship J. S. Warden was 
well established by the évidence, as likewise was the cost in money 
and time expended in replacing them. 

Opposed to this testimony, évidence for the steamship was produced, 
tending to prove that she passed the dredge at a rate of speed as 
low as 5 or 6 miles an hour ; that upon occasions she slowed down, 
maintaining only steerageway; and that there was another steamship 
upon the river, namely, the Majestic, which was a faster boat, and 
which, upon its daily trips down the river, preceded the steamship War- 
den in passing the dredge only by a few minutes. It was maintained 
that the injury to the dredge might as readily hâve been occasioned by 
the swells from the Majestic as by those from the Warden, and that 
upon the libelant was the burden of affirmatively proving that the dam- 
age was caused by the swells from the Warden. 

Without reviewing the testimony or reconciling its conflict in this 
opinion, it is sufficient to say that upon the testimony ofFered and re- 
ceived we are satisfied that the libelant sustained the burden of prov- 
ing the négligence of the steamship J. S. Warden, and that in its find- 
ing the court below committed no error. 

The remaining question is whether the court committed error in ad- 
mitting certain testimony which must hâve had an important bearing 
upon the conclusions reached. 

[ 1 ] While the libelant, in fixing négligence upon the steamship, had 
little difficulty in proving by eyewitnesses the proximity of the steam- 
ship to the dredge and her high rate of speed in passing, the refusai of 
her master to slow down and heed warnings, and the effect of her 
swells upon the dredge in causing her to surge and break her spuds, 
the libelant at first had considérable difficulty in fixing the précise dates 
upon which such acts of négligence occurred. The principal witnesses 
for the libelant as to acts of négligence were a United States inspecter 
of engineering in charge of the work upon which the dredge was em- 
ployée and the captain of the dredge. The former directed the work, 
and the latter operated the dredge ; the former was responsible to the 
government, and the latter to the owner of the dredge. It was the duty 
of the inspector to make daily reports of the work to his chief , and es- 
pecially to report and give the reasons for any suspension of the work. 
It was likewise the duty of the captain to make a similar report to the 
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owner of the dredge, indicating the yardage removed, and any delay 
in the opération of the work that occurred, and the cause thereof, in 
making which report he was assisted by the inspecter, both being at 
ail times upon the dredge. The reports of the inspector were made by 
him in his own handwriting and filed at the office of the government 
in the city of New York. The reports of the captain were prepared 
by the inspector in his handwriting, upon information supplied by the 
captain, and by him examined before being mailed and sent daily to 
the owner. Both witnesses testified readily to the conduct of the 
steamship ; but, unaided, neither could connect his testimony with the 
dates upon which occurred the acts concerning which he testified. 

Upon a rehearing the inspector produced his daily reports. Before 
testifying as to their contents, he stated that he h^d no présent recol- 
lection of the dates upon which occurred the facts concerning which he 
was ready to testify ; that the reports were made by him in the usual 
and regular course of his employment, and consisted of original entries 
made upon the dates there indicated ; that such entries were made by 
him in his own handwriting, and were in truth correct, but that by 
reading the dates his memory as to them was neither refreshed nor his 
recollection restored. 

The entries, however, embraced more than dates. They included 
a récital of what happened upon the dates, such as : "Starboard spud 
broken by steamer Warden, replaced at 11 :40 a. m." The reports 
were neither offered nor admitted in évidence, but the witness was 
allowed to read the entries appearing on them. As they did not refresh 
his memory, the entries really constituted a record of his past recollec- 
tion, to the truth of which he swore, and as such they were admitted in 
évidence. 

It was not contended that an entry, "Starboard spud broken by 
steamer Warden," was admitted to prove the fact that the Warden 
broke the spud, for upon that fact, deduced from the conduct of the 
steamer and the behavior of the dredge, the witness was able to tes- 
tify from his présent recollection. But he was unable to testify from 
his recollection as to the date of the occurrence. The date in the re- 
ports, which he swore was correct, connected the time of the occur- 
rence with the occurrence itself. But he could not testify to the date, 
either from recollection or from a memory refreshed, though at one 
time the date was within his mind. The entry of the date, therefore, 
must hâve been admitted in évidence, though not so stated by the court, 
as a record of a past recollection, to supplément the witness' présent 
recollection of the facts, and thus together complète a communication 
of the witness' whole original impression of the facts concerning which 
he was called upon to testify. 

The captain's situation was somewhat différent. Like the inspector, 
the captain could testify to facts unaided, and could not testify to 
dates; but, unlike the inspector, he could testify to dates from his 
présent recollection when refreshed by reading the cards containing 
his daily reports to his employer, which the inspector had made upon 
his information and under his supervision and inspection. 

We think the testimony of the inspector was properly admitted un- 
der the rule recognized by this court as applied to the facts of the case 
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of Reyburn v. Queen City Savings Bank & Trust Co., 171 Fed. 609, 96 
C. C. A. 373, affirming the décision of the Circuit Court, reported in 
163 Fed. 597. In that case the books of a bank, regularly and fairly 
kept by one of its employés in the regular course of his employment, 
disclosing original entries of débits and crédits, were held admissible in 
évidence to establish the time of a transaction therein recorded, under 
the gênerai rule admitting in évidence books of original entries support- 
ed by the oath of the party, to prove the transaction therein contained. 
This rule was early recognized as a rule of convenience. While it ex- 
isted at common law and is old in this country within the restricted uses 
for virhich it was first employed, the rule bas gradually been expanded 
to meet the exigencies and complexities of modem business, until now 
the rule is recognized as a rule of necessity, without which the adminis- 
tration of justice in many matters would be difficult or impossible. 

Entries such as made by a bank clerk, and as in this instance by the 
inspector of engineering, of the great number of transactions which in 
the regular course of their employment they were required to make in 
the books of their employers, the subject-matter of which under human 
limitations it would be impossible for them to remember, even with the 
aid of the recorded entries, constitute frequently the very best évi- 
dence of a fact that exists. The reasons for the rule and its develop- 
ment appear in the cases. Reyburn v. Queen City Savings Bank & 
Trust Co., 171 Fed. 609, 96 C. C. A. 373 ; West Branch Lumbermen's 
Exchange v. Insurance Co., 183 Pa. 366, 38 Atl. 1081 ; Remington 
Machine Co. v. Wilmington Candy Co., 6 Pennewill (Del.) 288, 66 Atl. 
465 ; Owens v. State, 67 Md. 307, 10 Atl. 210, 302 ; Insurance Co. v. 
Weide, 14 Wall. 379, 20 L. Ed. 894; Acklen's Executors v. Hickman, 
63 Ala. 498, 35 Am. Rep. 54; Bank v. Zorn, 14 S. C. 444, 37 Am. Rep. 
733; Davis v. Field, 56 Vt. 426; State v. Brady, 100 lowa, 191, 69 N. 
W. 290, 36 L. R. A. 693, 62 Am. St. Rep. 560; Cunningham v. Ry. 
Co., 63 Hun, 439, 18 N. Y. Supp. 600 ; Shove v. Wiley, 18 Pick. (Mass.) 
558; Manheimer v. Stern (Com. PI.) 18 N. Y. Supp. 366; Haven v. 
Wendell, 11 N. H. 112; Howard v. McDonough, 77 N. Y. 592; Starkie 
on Evidence, 176; 1 Greenleaf on Evidence, § 439a; 1 Wigmore on 
Evidence, §§ 478, 725, 734, 737, 738. 

We are of opinion that the court committed no error in permitting 
the inspector to read into évidence, for the purpose indicated, the en- 
tries made by him under the circumstances narrated. 

[2] It is argued that the testimony of the captain of the dredge is 
inadmissible upon the ground that he gave his testimony with a mem- 
ory refreshed from memoranda not made by himself. The fact that 
the memoranda from which the captain refreshed his memory as to 
dates were the original memoranda made under his direction, upon in- 
formation supplied by him, and were thereafter inspected and exam- 
ined by him and found to be correct, disposes of the contention and 
brings the évidence within the rulç that a witness may be permitted 
to ref resh his memory by the use of a written mémorandum, although it 
was not made by himself, if he saw it while the facts therein stated 
were fresh in his recollection, and if he knew that the mémorandum 
as then made was correct. Pacific Coast S. S. Co. v. Bancroft-Whit- 
ney Co., 94 Fed. 180, 191, 36 C. C. A. 135; 1 Greenleaf, Ev. (15 Ed.) 
§§ 436, 437; Commonwealth v. Ford, 130 Mass. 64, 66, 39 Am. Rep. 
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426; Huff v. Bennett, 6 N. Y. 337, 339; Jones, Ev. § 80; Milling Co. 
V. Walsh, 108 Mo. 277, 284, 18 S. W. 904, 32 Am. St. Rep. 600; Clark 
V. Bank, 164 N. Y. 498, 58 N. E. 659; Green v. Caulk, 16 Md. 573; 
Paige V. Carter, 64 Cal. 489, 2 Pac. 260; McGowan-v. McDonald, 111 
Cal. 57, 43 Pac. 418, 52 Am. St. Rep. 149; Union Central Life Ins. 
Co. V. Smith, 119 Mich. 171, 77 N. W. 706; Owens v. State, 67 Md. 
307, 10 Atl. 210, 302; Pillsbury v. Locke, 33 N. H. 96, 66 Am. Dec. 711. 
The decree is affirmed, with costs. 



ANHEUSER-BUSOH BREWING ASS'N v. KLEMAN, 

(Circuit Court of Appeals, Third Circuit January 14, 1915.) 

No. 1869. 

TBIAL <g=»170 DiRECTED VERDICT GBOUNDS OF RECOVEBT NoT PLEADED. 

Plaintiff, a Missouri eorpoiation, made a loan to W., whlch was guar- 
anteed by its agent and orally by défendant. Tliereafter the agent and 
défendant entered into a written contract In wliicli défendant reelted 
that he was bound to pay the unpaid portion of W.'s debt and promised 
to pay to the agent whatever the agent was required to pay. Both the 
agent and défendant were citizens of Pennsylvania. ïhe corporation 
brought an action upon the oral promise of défendant, relying upon the 
written contract with its agent only as mémorandum to tal^e the promise 
out of the statute of frauds. The only ground of fédéral jurlsdiction was 
diversity of cltlzenship. The trial court directed a verdict for plaintiflf on 
the ground that the written contract was a binding obligation upon the 
défendant. llelS,, that the ruling was erroneous, since that contract was 
not relied upon in the déclaration as a ground of recovery, and created 
no obligation to the plaintiff, and could not be sued on by the agent for 
the use of the plaintiff ùi the fédéral courts. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 390-394 ; Dec. Dlg. 
<S=170.] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania; Wm. H. Hunt, Judge. 

Assumpsit by the Anheuser-Busch Brewing Association against 
John P. Kleman. Judgment for the plaintiff upon a directed verdict, 
and défendant brings error. Reversée! and remanded. 

McKee, Mitchell & Alter and Griffith & Mitchell, ail of Pittsburgh, 
Pa., for plaintiff in error. 

Robb & Miller and W. S. Dalzell, ail of Pittsburgh, Pa., for défend- 
ant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 

Judges. 

BUFFINGTON, Circuit Judge. In the court below, the Anheuser- 
Busch Brewing Association, a corporate citizen of Missouri, herein- 
after styled the "Anheuser Company," brought an action of assumpsit 
against John P. Kleman, a citizen of Pennsylvania, and recovered a 
verdict. On entry of judgment thereon, Kleman sued out this writ of 
error. 

<@;::^For other cases see same toplc ê KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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The facts, which are undisputed, show one Wiese kept a licensed 
hôtel in the city of Pittsburgh on property leased from Kleman, the 
défendant. In July, 1906, Wiese borrowed from the Anheuser Com- 
pany $15,0(X). At the time the loan was made one McMorris, who was 
the local agent of the conipany, became security to it for Wiese's loan 
On December 24, 1907, $8,000 remained unpaid and in default, and, 
Wiese being on the verge of bankruptcy, the Anheuser Company en- 
tered judgment against him on his note for said sum. On the same 
day, Kleman and James F. McMorris entered into the foUowing writ- 
ten contract, signed in duplicate : 

"Articles of agreement made and concluded tUs 24th day of December, 1907, 
by and bet\Yeen Jolin P. Kleman, of the city of Pittsburgh, county of Alle- 
gheny and state of Pennsylvania, party of the first part, and James E'. Mq- 
Morris, local représentative of the Anheuser-Busch Brewing Association, of 
tlie same place, party of the second part, witnesseth: 

"ïhat whereas, on or about the 20th day of July, 1900, Robert E. Wiese, 
of the said city of Pittsburgh, secured a loan of fifteen thousand dollars 
($15,000.00) from the Anheuser-Busch Brewing Ass'n, of St. Louis, Missouri, 
which said loan Is also secured by the judgment note of the said Wiese, 
dated July 16, 1906, payable one day after date, which said loan was to be 
tepaid to the Brewing Ass'n at the rate of $500.00 per month, said payment of 
$500.00 being also secured by the separate promissory notes of the said 
Wiese, falllng due at intervais of one month, the flrst of said promissory 
notes falllng due September 16th, 190G, and 

"Wihereas, the said Wiese bas made default In the payment of said notes 
of $500 each, whereupon by the terms of a certain agreement of July 20, 1906, 
between the said Wiese and the said Brewing Ass'n, the entire amount of 
the said loan less actual payments bas, at the option of the said Brewing 
Ass'n become due and payable, and whereas, the balance of said loan, namely 
elght thousand dollars ($8,000.00), bas become due and owlng by the said Wiese 
to the said Brewing Ass'n, the said Brewing Ass'n havlng exercised its said 
option, and whereas, the said party of the second part hereto, has become 
liable to the said Brewing Ass'n for the said balance by agreement betweeu 
the said party of the second part and the said Brewing Ass'n, and whereas 
the said John P. Kleman, party of the flrst t)art hereto, at the time of the 
said loan to the said Wiese, guaranteed the repayment In fuU of said loan, 
except Interest to the said Brewing Ass'n and undertook himself to pay 
so much thereof as should be due at the time of any default upon the part of 
the said Wiese, and that said Brewing Ass'n made said loan to the said 
Wiese upon the strength, faith, and crédit of said guarantee: 

"That tlierefore, for and in considération of the premises and of the sum 
of one dollar to him in hand pald by the party of the second part, the receipt 
whereof is hereby acknowledged, the said John P. Kleman doth hereby 
covenant and agrée to and with the said James F. McMorris, local représenta- 
tive as aforesaid, that be, the said Kleman wlU, subject to the conditions 
hereinafter mentioned, pay to the party of the second part, local représenta- 
tive as aforesaid, any balance of the said debt, wlthout interest, which the 
said Anheuser-Busch Brewing Ass'n wlU be unable to coUect from the estate 
of the said Wiese lu bankruptcy, said payments to be made, however. In no 
event prior to May 1, 1908 ; provided, however, that this agreement shall be 
null and void and of no effect whatever unless the retail llquor llcense grant- 
ed in the name of the said Wiese, for the premises located at the corner of 
Collins and Penn avenues, In said city, shall be granted to the said Kleman, 
or to some person satisfactory to him. 

"In witness whereof, the parties hereto hâve hereunto set thelr hands and 
seals, the day and year flrst above written." 

This contract, it will be noted, was between Kleman and McMorris, 
both of whom are, as recited, citizens of Pennsylvania, and both of 
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whom signed the same as individuals and under seal. While the lat- 
ter describes himself as local représentative of the Anheuser Company, 
yet that company was not a party to the same; no covenants being 
made by or to it thereby. The contract was evidently made with a view 
to protecting McMorris against his guaranty to the Anheuser Company 
of Wiese's loan. 

On July 31, 1908, the Anheuser Company brought this suit against 
Kleman in the court below, its jurisdiction being invoked on the ground 
of diverse citizenship. In its statement of claim the plaintifï based its 
right of action on the two contracts recited in its two counts. The first 
count, referring to the loan recited above which was made by the An- 
heuser Company to Wiese in July, 1906, alleged : 

"That before and at the time the plaintiff made the said loan to the said 
Wiese, John P. Kleman, the said défendant, undertook and agreed to and with 
the plaintiff that if at any time the said Wiese should become in default 
upon account of any of the payments to be made to the plaintifî on ac- 
eount of said loan in manner aforesaid, he, the said défendant, would pay the 
plaintiff the balance of said loan, without interest, then remaining due from 
the said Wiese to plaintiff. That the said John P. Kleman, the défendant, 
has duly signed a note or mémorandum of said agreement in writing, as 
contalned in a certain agreement between the said défendant and the said 
plaintiff, dated December 24, 1907, a true and correct copy of which, marked 
'Exhibit A,' is hereto attached and made part hereof. 

"That the plaintiff made said loan to the said Wiese upon the strength, 
faith, and crédit of said promise of the défendant that he would pay the 
plaintiff upon default by the said Wiese any balance then remaining due with- 
out interest. That moreover thère was a spécial benefit moving to the de- 
fendant in said transaction, inasmuch as the défendant had certain claims 
against the said Wiese amounting to about $10,000, and the said Wiese being 
then in fînancial straits would hâve in ail probability become immediately a 
bankrupt had said loan of $15,000 not been made to him by the plaintiff." 

The référence in this count to the writing of December 24, 1907, was 
not a déclaration of a right of action on any promise made in such 
writing, but was manifestly donc to show that Kleman had, in writing, 
made a note or mémorandum of his promise to pay Wiese's debt, so as 
to avoid the inhibition of the Pennsylvania Statute of Frauds of 26th 
April 1855 (P. L. 308), which provides: 

"No action shall be brought whereby to charge • • • the défendant, 
upon any spécial promise, to answer for the debt or default of another, 
unless the agreement upon which such action shall be brought, or some 
mémorandum or note thereof shall be In writing and signed by the party to 
be charged therewith, or some other person by him authorized." 

The second count was, however, based on such written contract, su- 
pra, of December 24, 1907, between Kleman and McMorris, and al- 
leged that : 

"Upon the 24th day of December, 1907, the défendant entered Into a con- 
tract with the plaintiff through the plaintift's agent, .Tames F. McMorris" — 
setting forth the same at length as abore. 

Subsequently the plaintifî amended such statement by striking out the 
second count, and placing of record this statement : 

"That the purpose of this amendment Is to confine the cause of action 
in the présent case to the paroi guaranty by the said défendant to the An- 
heuser-Busch Brewing Association, plaintiff, of the loan of $15,000 by the 
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said plaintift" to John P. Kleman, a written mémorandum of whieh appears in 
Exhibit A attached to the plaintifFs statement of claim." 

Without hère entering upon the évidence adduced and the course of 
the trial, it suffices to say that the court at its termination gave binding 
instructions in favor of the plaintifî" as f ollows : 

"You hâve heard a very warmly contested controversy, which turns en- 
tirely upon a question of law, as I view it And when, upon the trial of a 
case, the issue becomes entirely one of law, there is no fact to be sub- 
mltted to the jury, and the court takes the responsibility, necessarily, of 
adjudicating the law. 

"As I View this case, the instrument signed by Mr. John P. Kleman has 
obligated him, and he has shown no way by which he can be legally ab- 
solved from that obligation. Therefore the duty of the court is to direct a 
verdict in favor of the plaintiff and against the défendant, for the sum of 
$7,081.84, as a matter of law. So that becomes your verdict, under the 
instructions of the court." 

Its action in giving thèse binding instructions for the plaintiff is hère 
assigned for error. We are of opinion the instructions complained of 
did involve error. As already noted, the plaintiff declared on the al- 
leged oral promise of Kleman made to the Anheuser-Busch Brewing 
Association in July, 1906, when the loan was made. The récital of 
Kleman later, in his contract of 1907, with McMorris, that such a 
promise had been made in 1906, to the Anheuser Company, was évi- 
dence tending to prove the prior promise, but was not an additional 
promise then made, nor did it create any liability on Kleman's part to 
that Company. When, then, the court in its charge treated the case as 
enf orcing an obligation of Kleman's created by the writing of 1907, and 
held, "the instrument signed by Mr. John P. Kleman has obligated him, 
and he has shown no way by which he can be legally absolved from 
that obligation," it f ell into error : First, because under the first count, 
which alone remained, the promise declared on was the alleged original 
oral promise of 1906, made when the loan to Wiese was made by the 
Anheuser Company; secondly, because the agreement of 1907, be- 
tween Kleman and McMorris, vested no right of action in the An- 
heuser Company ; and, third, no action could be maintained in the court 
below by McMorris, for use of the Anheuser Company, against Kleman 
to enforce any obligation created by the agreement of 1907, because of 
such action the court below would hâve no jurisdiction, by reason of 
the légal plaintiff, McMorris, and the défendant, Kleman, both being 
citizens of Pennsylvania. The suit below being to enforce an alleged 
oral promise made by Kleman to the Anheuser Company when the loan 
was made by it to Wiese in 1906, it was error for the court to direct a 
verdict based, not on that liability, but on one alleged to hâve been cre- 
ated by Kleman when he signed the agreement of December 24, 1907. 

The judgment below is therefore rêver sed, and the case remanded 
for further action. 
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MASON & HANGEK CO. v. SHARON. 

(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

No. 86. 

Masteb and Seevant <S=>252 — Injuries to Servant — Employées' Liability 
ACT — Notice to Masteb. 

Under Labor Law N. Y. (Consol. Laws, c. 31) § 201, as amended by 
Laws N. Y. 1910, c. 352, requiring an injured employé who desires to re- 
cover under tliat act to serve a notice in writing upon his employer, in 
case of a corporation, by delivering or mailing it to the office or principal 
place of business of sucli corporation, a notice to an employer, whieh was 
a foreigu corporation, and wliieh had designated its principal place of busi- 
ne.ss, which notice was mailed to a branch office of tlie corporation at a 
place otber tban its designated place of business, is not sufflcient. ttiougli 
it was actually reeeived by the corporation. 

[I3d. Note. — For otber cases, see Master and Servant, Cent. Dig. § 806 ; 
Dec. Dig. 'S=>252.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

H. S. Hertwig, of New York City, for plaintiff in error. 

S. A. Syme, of Mt. Vernon, N. Y., for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Tudges. 

WARD, Circuit Judge. This was an action under the Employers' 
Liabihty Act of the state of New York to recover damages for Per- 
sonal injuries sustained by the plaintifif while in the employment of 
the défendant. The jury rendered a verdict for the plaintiff. 

The only error we discover in the bill of exceptions is connected 
with the service of the notice prescribed by section 201 of chapter 31 
of the Consolidated Laws, entitled Labor Law, as amended by chapter 
352, Laws of 1910, which is as follows : 

"201. Notice to be Served. No action for recovery of compensation for Iii- 
jury or death under this article shall be maintalned unless notice of the 
time, place and cause of the injury is given to the employer vvithin one hun- 
dred and twenty days and the action is commenced within one year after 
the occurrence of the accident causing the Injury or death. The notice re- 
quired by this section sliall be in writing and signed by the person injured 
or by some one in his behalf, but if from physical or mental incapacity it 
is impossible for the person injured to give notice within the time provided 
In this section, he may give the same within ten days after such incapacity 
is removed. In case of his death wlthout having glven such notice, hia 
exécuter or administrator may give such notice within sixty days after his 
âppointment, but no notice under the provisions of this section shall be deem- 
ed to be invalid or insufflclent solely by reason of any inaccuracy in stating 
the time, place or cause of the injury if it be shown that there was no inten- 
tion to mlslead and that the party entitled to notice was not lu fact mislefl 
thereby. If such notice does not apprise the employer of the time, place or 
cause of injury, he may, within eight days after service thereof, serve upon 
the sender a written demand and a further notice, v/hich demand must specify 
the particular in which the tirst notice is cjaimed to be defective, and a faii- 
ure by the employer to make such demand as herein provided shall be a 
waiver of ail defects that the notice may contain. After service of such de- 
mand as herein provided, the sender of such notice may at any time within 

®;c:oFor other cases see same topic & KKY-NUMBER In al! Key-Numbered Digests & Indexes 
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elght days thereafter serve an amended notice which shall supersede such flrst 
notice and hâve the same efïect as an original notice hereunder. The notice 
required by this section shall be served on the employer, or if there is more 
than one employer upon one of siich employers, and may be served by de- 
livering the same to or at the résidence or place of business of the person on 
whom it is to be served. The notice or demand may be served by post by 
letter addressed to the person on whom it is to be served, at his last known 
place of résidence or place of business, and if served by post shall be deemed 
to hâve been served at the time when the letter containing the same would 
be delivered in the ordinary course of the post. When the employer is a corpo- 
ration, notice shall be served by delivering the same or by sending it by post 
addressed to the ofQce or principal place of business of such corporation." 

It is to be observed in the first place that this article of the Labor 
Law, viz., article 14, entitled "Employers' Liability," increases the 
common-law liability of the master and that it makes conformity with 
its provisions a condition précèdent of the servant's right of action. 

Next it is to be noted that actual knowledge by the master of every- 
thing prescribed by the act is immaterial. The Législature must, of 
course, hâve been aware that generally speaking the master knowrs ail 
about such occurrences. Proof of this fact, or even proof that the 
fullest information had been given verbally, would amount to noth- 
ing. The notice must be given in writing. While the section pro- 
vides that unintentional inaccuracies as to the time, place, or cause 
of the injury shall not invalidate the notice if the master has not 
been misled thereby, it allows no such latitude as to the method of 
service. We think the provision of the act must be strictly observed. 

The défendant is a corporation of West Virginia, and before do- 
ing business in this state it v^ras obliged under section 16 of the Gen- 
eral Corporation haw to file in the office of the Secretary of State 
a statement setting forth among other things, "a place within the 
state which is to be its principal place of business." The défendant 
did make a statement as f oUows : 

"Second. That the place within the state of New York which is to be its 
principal place of business is Cornvvall, Orange county, N. Y." 

Subdivision 9 of section 3 of the General Corporation Law pro- 
vides: 

"The term 'otDce of the corporation' means its principal olBce within the 
state or principal place- of business within the state if it has no principal 
office therein." 

We think the words "office or principal place of business" in sec- 
tion 201 of chapter 352, Laws of 1910, mean principal office or prin- 
cipal place of business. The plaintifï served the notice in this case 
by mailing it to a branch oiïice of the défendant at Van Cortlandt 
Park. 

The Court of Appeals of New York has construed this provision 
as to notice most strictly, holding that the notice is effective if it be 
mailed in accordance with the section, whether the master receive it 
or not. Hurley v. Olcott, 198 N. Y. 132, 91 N. E. 270, 28 L. R. A. 
(N. S.) 238. Similarly notice not mailed in accordance with the sec- 
tion, though received, is not notice within the meaning of the act. 

Counsel urges upon us as controlling the fact thaï the notice was 
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actually receîved; but, as we hâve seen, actual notice îs not the es- 
sential, while compliance with the requirements of the statute is. It 
is not for us to inquire why the Législature saw fit to make thèse 
conditions précèdent to the employé's fight of action, nor why it re- 
quired any notice at ail, nor why, requiring notice, it prescribed that 
it should be in writing and given within 120 days after the injury, 
nor why it prescribed so carefuUy the method of service. The law 
is so written. We regret extremely to reverse this judgment, but feel 
that we should be rewriting the statute if we did otherwise. 
Judgment reversed. 



MIZELL V. ELMORE & HAMILTON CONTRACTING CO. et aL 

(Circuit Court of Appeals, Second Circuit December 15, 1914.) 

No. 17. 

OOEPOBATIONS <S=>565 INSOLVENCY — Receivebs — Claims — PKoor — BOOK Kn- 

TBIES. 

A clalm by the executrix of the président of an Insolvent corporation 
in the hands of a receiver for salary from January 1, 1908, to May 10, 
1910, the date of the president's death, proved only by entries in the 
books of the corporation, the first of which was dated January 31, 1910, 
readlng, "a/c salary from Jan. 1, 1908, to .lan. 1, 1910, 24 months. at 
$500 per month, $12,000," and followed by flve other entries at monthly 
intervais, "salary for month of January (or some other month), 1910, 
$500," was properly disallowed ; such entries, unexplalned and uncor- 
roborated by other évidence, being insufflcient to make out a prima faeie 
case. 

[Ed. Note.—For other cases, see Corporations, Cent Dig. §§ 2281, 2282 ; 
Dec. Dig. <®=»565.] 

Appeal from the District Court of the United States for the 
Southern District of New York. 

This cause cornes hère upon appeal of Lydia H. Elmore, as execu- 
trix of the will of Mike Elmore, from an order of the District Court, 
Southern District of New York, disallowing her claim against the es- 
tate of the Elmore & Hamilton Company, now in the hands of a re- 
ceiver appointed by said court. 

H. Kohlmann, of New York City, for appellant. 
F. L. Kohlman, of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. Mike Elmore was the président, a di- 
rector, and stockholder of the company. He died May 10, 1910, before 
receiver was appointed. The claim is for salary alleged to be due 
him from January 1, 1908, to the day of his death. What were the 
services which this sum represents does not appear. The only proofs 
ofïered in support of the claim are certain unexplained entries in the 
books of the corporation. The first of thèse is dated January 31, 1910, 
and reads : 

"Mike Elmore a/c salary from Jan. 1, 1908, to Jan. 1, 1910, 24 months, at 
|500 per month, $12,000." 

<g=s>For other cases see sanje topic & KEY-NUMBBK In ail Key-Numbered Digests & Indexes 
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Five other entries at monlhly intervais read: 

"Salary for month of January [or some other month], 1910, $500." 

The spécial master disallowed the daim, and the court affirmed his 
action. Without now expressing any opinion as to the proposition ad- 
vanced by the receiver that a corporation cannot agrée to pay one of 
its officers for spécial services rendered, unless such agreement ante- 
dates the rendition of the services, we think the order should be af- 
firmed, because there is not sufficient proof to support the claim. 
Whatever may be the eflfect of entries to the crédit of an individual 
on the books of a corporation, when the controversy is between that 
individual (or his successor) and the corporation, we are satisfied that 
whén a claim against the receiver of a corporation, who represents 
other creditors (as v^ell as the corporation), is evidenced solely by such 
entries as thèse proved hère — ^the first entry being of a most unusual, 
not to say suspicious, character — something more than the entries is 
required to make out a prima facie case. 

ïhe order is affirmed, with costs. 



OBERMEIER y. KASS. 

(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

No. 115. 

Eankeuptct <S=>164 — Peefebences — Patments. 

Défendant was a prlvate banker and a creditor of a bankrupt. His son 
was the manager of the banking business, and also président of a realty 
Company ; but both testifled positively that défendant had no connection 
wlth the realty company. The bankrupt, who was then insolvent to de- 
fendant's knowledge, executed a bond and mortgage to the realty Com- 
pany, receiving a check for the amount thereof on defendant's bank. 
This check he gave to K. in exchange for K.'s check on a différent bank, 
and then gave K.'s check to a broker in exchange for the broker's check 
on his own bank. He delivered the broker's check to défendant in pay- 
ment of the indebtedness. AU of the checks were pald. Eeld, that the 
contention that there was no preferential transfer, because défendant re- 
eelved no money, except what he had just pald out, was unsound, as he 
recelved the amount of the broker's check, while the amount pald out by 
hlm was charged to the account of the realty company and reduced his 
Indebtedness to it. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. $ 267; Dec. 
Dig. <S=>164.] 

Appeal f rom the District Court of the United States for the South - 
cm District of New York. 

This cause comes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing the bill of com- 
plaint in a suit brought by the trustée to set aside as preferential a 
transfer or payment amounting to $3,500, made by the bankrupt to 
défendant on or about January 16, 1913. The facts will be found in 
this opinion. 

^:s::DFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
219 F.— 34 
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Ralph Wolf, of New York City, for appellant. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. Emil Reibstein, the bankrupt, was en- 
gaged in some business in the Southern district of New York : his 
son being in gênerai charge of the office, managing his father's affairs. 
An involuntary pétition in bankruptcy was duly filed against him on 
March 25, 1913. The défendant Abraham L. Kass conducts a pri- 
vate banking business; his son, David Kass, being manager of the 
business. David Kass is also a stockholder and the président of a cor- 
poration known as the Eastern & Southern Realty Company, herein- 
after called the Realty Company. With this corporation Abraham 
L. Kass had no connection whatever. He was not an officer or stock- 
holder, and had no pecuniary interest, in it. 

For some time prior to January 15, 1913, the bankrupt had oc- 
casionally discounted notes made by him and indorsed by others at 
defendant's bank. On and prior to that day défendant was an un- 
secured creditor of the bankrupt in the sum of $3,500, represented by 
four such notes. One of thèse, for $1,000, was past due about a 
month, had been protested, and the bankrupt had been repeatedly re- 
quested to pay it. The other three notes would fall due January 30th, 
February 13th, and March lOth, respectively. The discouhting of 
Reibstein's notes with Kass had usually been effected by one Wlad- 
over, a broker. The Realty Company kept a bank account, subject to 
check, with défendant. Its crédit balance on January 16, 1913, was 
in excess of $6,000. 

It was stipulated on the trial that on the 14th day of January bank- 
rupt was insolvent. The question whether or not on that day, or 
rather on January 16th, défendant knew or had reasonable cause to 
believe the bankrupt to be insolvent, was an issue in the case, about 
which much testimony was taken. The District Judge, who saw ail 
the witnesses, reached the conclusion that at the time of the occur- 
rences next hereinafter referred to défendant had reasonable cause to 
believe that Reibstein was insolvent. From an examination of the 
testimony we hâve no hésitation in reaching the same conclusion. 
What took place on January 15th, and immediately subséquent, may . 
be thus condensed : 

Reibstein executed a bond for $4,000, and he and his wife executed 
a mortgage of real estate on the south side of Madison street, New 
York City, to the Realty Company. This bond and mortgage and 
notes of Reibstein to the amount of $4,000, indorsed by others, were 
turned over by him to the Realty Company, which in return deliv- 
ered to him its check for $4,000 on defendant's bank. At the moment 
of transfer Mrs. Reibstein had not executed the mortgage, so the 
check was at once handed by bankrupt to Wladover, who also took 
the mortgage to obtain her signature. After she had signed 
the mortgage, and some lienors on the real estate had signed a sub- 
ordination agreement, bond, mortgage, and notes were turned over to 
the Realty Company, and Reibstein and Wladover went to the saloon 
of a man namcd Kuflik. Kuflik sent the check of the Realty Com- 



OBEEMEIEB V. KASS 531 

pany over to Kass' bank and had it certified. It had been indorsed 
by Reibstein. When it was certified, Kuflik kept it, and gave in ex- 
change for it to Wladover $500 in cash and a check of A. & S. Kuflik 
on the Security Bank of New York for $3,500. Wladover says he 
was to hâve $500 for his services. He deposited the Kuflik check in 
his own bank, and drew his check on said bank for $3,500 to the order 
of Abraham L. Kass. This check he delivered to défendant on Jan- 
uary 16th, and in exchange received from Kass the four notes of the 
bankrupt first above referred to, which notes were destroyed. In 
due course thèse three checks — the Realty Company check, the Ku- 
flik check, and the Wladover check — were paid by the several banks 
on which they were drawn. 

The District Judge dismissed the bill, on the theory that there had 
been no real transfer of cash by the bankrupt to défendant, and that, if 
the relief prayed for was granted, défendant would "be obliged to 
pay out $3,500 which he never really received, except as it had just 
come out of his own pocket." We are unable to concur in this con- 
clusion. It seems to overlook the circumstance that the Realty Com- 
pany had a substantial balance in Kass' bank. Défendant did pay 
$4,000 to Kuflik's bank, which presented the Realty Company check 
for that amount. But we do not see how it can be said that this 
$4,000 "came out of his (Kass') own pocket." It came out of the 
balance of $6,000 which the Realty Company had with défendant. 
After it was paid he owed that cornpany $2,000, instead of $6,000. He 
was not out of pocket one penny by the payment of this check ; 
he parted with nothing. On the other hand, he received Wladover's 
check, which was the same as cash, for Wladover's bank paid it on 
présentation. In return for this $3,500, défendant parted only witli 
the four notes of Reibstein which he held. Instead of being an unse- 
cured creditor of the bankrupt in the amount of $3,500, he was no 
longer a creditor at ail, but he had in place of the notes $3,500. 
Moreover, this $3,500 came to Wladover from the bankrupt, being 
part of the proceeds of the check he received from the Realty Com- 
pany in exchange for bond, notes, and a mortgage of his real estate 
executed by hiniself and his wife. Of course, if Kass and the Realty 
Company were in fact the same concern, masquerading under two dif- 
férent names, the situation would be différent. But since Kass, the 
bankrupt, and his son, the président of the Realty Company, both 
testified most positively and repeatedly that défendant had no interest 
at ail in the cornpany, we do not see how it can be held that he and 
the Company were one. 

Moreover, the first paragraph of the answer admits that "on or 
about January 16, 1913, the bankrupt transferred and delivered to the 
défendant in payment of an indebtedness the sum of $3,500." The 
only issues joined by the answer are as to insolvency and defendant's 
knowledge or reasonable cause to believe that such insolvency existed. 
When the District Court found for the complainant on tho?e issues, he 
was entitled to a decree. 

Decree reversed, with costs. 
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UNITED STATES v. LEHIGH VALTiEY U. CO. 

(Circuit Court ot Appeals, Second Circuit. December 15, 1914.) 

No. 21. 

Mastek and Sebvant ©=»17 — Railroads — Régulation — Houes or Service— 
Unavoidable Accident — Question fok Jury. 

Where tbe casiialties or unavoidable accidents relied on by a railroînl 
Company to exempt It from liabillty for violating the fédéral Hours of 
Service Law (Act March 4, 1907, c. 2939, 34 Stat. 1415 [Comp. St. 19i:i, 
§ 8677]) were an unusually high wtad whilo a train was going up a grade, 
a broken tall pin, and a bot box, and thcre was testimony as to the nn- 
ture of the flaw in the tail pin, and also as to what had been doue as to 
packing and Inspecting the bearlng that beated, the government was en- 
titled to submission of the question whether the delay was due to un- 
avoidable accident, or to causes which mlght hâve been avoided by propor 
foreslght and Inspection, to the jury. 

[Ed. Note. — For other cases, see ilaster and Servant, Cent. Dlg. § 10 ; 
Dec. Dlg. ®=j17.] 

In Error to the District Court of the United States for the Western 
District of New York. 

This cause cornes hère on writ of error to review a judgment of 
the District Court, Western District of New York, in favor of de- 
fendant in error, who was défendant below. The action was brought 
to recover statutory penalties for alleged violation of the fédéral 
Hours of Service Law. At the close of the testimony the trial judge 
directed a verdict in favor of défendant. 

John Lord O'Brian, U. S. Atty., of Buffalo, N. Y. 
L. M. Bass, of Buffalo, N. Y., for défendant in error. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. We hâve recently had occasion to cci;- 
sider this statute in two opinions which were filed in November, 19 î 4 
— U. S. V. Del, L. & W. R. R., 218 Fed. 608, 134 C. C. A. 366, and 
U. S. V. N. Y. C. & H. R. R., 218 Fed. 611, 134 C. C. A. 369. It v.ir! 
net be necessary to repeat the citations from the statute nor the référ- 
ences to décisions which will be f ound in those opinions. 

The casualties or unavoidable accidents which in the case at bar 
were relied on to bring it within the provisions of the third sectioii 
of the statute were an unusually high wind while the train was going 
up a grade, a broken tail pin, and a hot box. The delays occasioncd 
by a concurrence of ail three caused the statutory hours of service to 
be exceeded. The breaking of parts of cars or engine and the heat- 
ing of journals are matters of not infrequent occurrence, and are 
guarded against by inspection and carefulness in handling trains. In- 
spection and care will not wholly prevent breakage or heating, but thcy 
will make such accidents less fréquent. In the New York Central 
Case, supra, where the case was sent to the jury, we approved the in- 
struction given by the court that it — 

"was not enongh for the défendant to show that tlie delay was caused by 
a hot box or journal, but it must be shown to your satisfaction that the 

Ô=>For other cases see same topio & KBY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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cause of delay could not hâve been foreseen or prevented by the exercise 
of such care and diligence as the condition and situation required. The de- 
fendant must hâve on hand and ready for use proper and sufficient material 
for packing, must show that there was proper inspection before the train went 
on its run or during the course of its run, that reasonable care was exer- 
cised to prevent delays to the employés of the character specified in the stat- 
ute. * * * Evidence was given in détail to show just what was doue re- 
garding inspection and the prévention of any delay, and it remains for you 
to détermine as a question of fact whether reasonable care was taken to 
anticlpate such an occurrence." 

This was in accordance with the course approved by the Circuit 
Court of Appeals for the Eighth Circuit in U. S. v. Kansas Citv 
Southern Railroad, 202 Fed. 828, 121 C. C. A. 136, where delay 
arose because of leaky flues and a defective shaker-rod, and the court 
said that the — 

"case should hâve been submitted to the jury, under appropriate instructions, 
to détermine whether the défendant has taken proper précautions to see 
that its engine was in proper condition when it started, and whether the 
delays which occurred were the resuit of causes which could not hâve been 
foreseen by exercise of the necessary diligence and foresight." 

In the Delaware-Lackawanna Case, supra, there was a break in the 
knuckle of a drawhead and the blowing out of a cylinder head. There 
was testimony as to what inspection there had been of thèse parts, 
and the court directed a verdict for défendant. We reversed, holding 
that, as ail this testimony came from employés of défendant, the gov- 
ernment was entitled to hâve the cause sent to the jury under appro- 
priate instructions. 

In the case at bar there was testimony as to the nature of the flaw 
in the tail pin, and also as to what had been done as to packing and 
inspection of the bearing which heated. In view of our two décisions 
above referred to, we think this testimony should hâve been submitted 
to the jury, as it was in the New York Central Case, under proper 
instructions. 

The judgment is reversed. 



LOVELI^McCONNELL MFG. CO. v. BINDRIM et aL 
(Circuit Court of Appeals, Second Circuit. December 24, 1914.) 

1. MANDAMUS lg=539 — SUBJECTS OF REMEF — EXEBCISE OF JUDICIAL POWERS. 

In striking impertinent matter from a pleading as authorized by new 
equity rule 21 (198 Ped. xxiv, 115 C. C. A. xxiv), a District Court exer- 
cises its judieial functions on a question of law, and its action cannot be 
reviewed on application for a writ of mandamus to compel reinstatement 
of such matter, but only on appeal from the final decree. 

[Ed. Note. — For other cases, see Mandamus, Cent. Dig. § 84; Dec. Dig. 
<@=>,39.] 

2. Cebtiobabi ®=55 — Nature and Geounds — Availabilitt of Kelief bj 

Appeal. 

Conceding the power of a Circuit Court o( Appeals under Judieial Code, 
§ 262 (Act March 3, 1911, c. 231, 36 Stat. 1162 [Comp. St. 1913, § 1239]). 

®soFor other cases see same topic & KEV-NUMBER lu ail Key-Numbered Dlgrests & Indexes 
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to issue a wrlt of certiorari to correct an error of law, such writ wili Dc.t 
be issued in an appealable case. 

[Ed. Note. — For other cases, see Certiorari, Cent. Dig. §§ 5, 6 ; Dec. Dis- 

Pétition for Mandamus to the District Court of the United States for 
the Eastern District of New York. 

C. A. L. Massie and Ralph L. Scott, l)otli of Xow York Cîiv. l'r.r ;.^.- 
titioner. 

Jrving M. Obrieght and George C. Dean, both of New York City, f(;r 
lespondent. 

iîeîore COXE, WARD, and ROGERS, Circuit Judges. 

PER CURIAM. In a suit for infringenient of letters patent Xo. 
1,094,403, the défendant pleaded in section 7 of its answer as a défense 
and in section 8 as a counterclaim $300,000 damages for unfair conduct 
of the complainant in respect to other patents : threatening of defend- 
ant's customers and a conspiracy in violation of the Sherman Law. 
This it claimed the right to do under new rule in equity 30 (201 Fed. 
V, 118 C. C. A. v), but Judge Veeder in the District Court, upon com- 
plainant's motion, struck thèse sections out of tlie answer. The défend- 
ant now pétitions for a writ of mandamus directing the judges of the 
District Court to reinstate said sections, or in the alternative for a 
writ of certiorari to enable this court to détermine whether the de- 
fendant has a right to plead the matters stricken out. 

[1, 2] Old equity rule 26 allowed exceptions to be filed to plead- 
ings for impertinence. New rule 21 (198 Fed. xxiv, 115 C. C. A. xxiv) 
abolishes exceptions, but authorizes the court, either upon motion or of 
its own initiative, to strike out impertinent matter. This was what the 
District Judge did. It is very important that allégations proposing im- 
pertinent issues should be stricken out. If they are not, proofs must 
be admitted under them and a mass of immaterial testimony taken. 
The court, in striking out thèse parts of the defendant's answer, was 
exercising its judicial functions upon a question of law. The cases 
cited show that new equity rule 30 has been differently construed by 
différent judges. \Ve are not authorized to construe it upon mandamus, 
and if Judge Veeder made a mistake of law it is to be corrected by ap- 
peal from the final decree. If we hâve a right to issue a writ of cer- 
tiorari to correct error under section 262 of the Judicial Code, we cer- 
tainly wilI not issue it in an appealable case. 

The pétition is denied. 

CARL LAEMMLE MUSIC CO. et al. v. STERN et al. 
(Circuit Court of Appeals, Second Circuit December 15, 1914.) 

No. 79. 

COCBTS ©=5508— FEDERAL CoUETS JUEISDICTION — GBODNDS — LaW OF UNITED 

States. 

Défendant sued complalnants In a state court for breach of contract to 
transfer a song of whlch one of tlie complalnants was the autlior. Com- 
plainant corporation in tlie state court set up a copyright to the song, 
but on trial the corporation was enjolned from publishlug it, after whlch 
complalnants sued défendant at law for damages, and, while that action 

<Ê=For other cases see samo topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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■was pendlng, complainants sued in the fédéral court to restrain the fur- 
ther prosecution of the action at lavv, basiiig their rlght lo invoke féd- 
éral jurisdiction on the ground that the suit involved a copyright and 
therefore presented a cause of action arising under r '.aw of the United 
States. Held, that tbe copyright of complainant corporation was not di- 
reetly in issue, and bence the fédéral court had no jurisdiction, under 
the rule that an action in which a law of the United States is only inci- 
dentally drawn in question does not arise under that lavv. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-142.3, 1425- 
1430; Dec. Dig. ©=>,508. 

Jurisdiction of fédéral courts of actions involving fédéral questions, see 
notes to Bailey v. Mosher, 11 C. C. A. 308 ; Montana Ore-Purehasing Co. 
V. Boston & M. Consol. Copper & Silver Mining Co., 35 C. C. A. 7 ; Eam- 
hart V. Switzler, 105 C. C. A. 262.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from a judgment of the District Court for the South- 
ern District of New York dismissing the bill of complaint upon the 
grounds — First, that it does not state a cause of action. Second, 
that the District Court has no jurisdiction of such a suit. Third, that 
there is a misjoinder of causes of action. For opinion below, see 
209 Fed. 129. 

Waldo G. Morse and George N. Sage, both of New York City, for 
appellants. 

Théodore B. Richter and Cohen, Creevey & Richter, ail of New 
York City, for appellees. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. The complaint allèges that the Cari Laemmle 
Music Company is the owner of the copyright of a song entitled "l'U 
Change the Thorns to Roses." That in March, 1911, the défendants 
commenced an action in the Suprême Court of the State of New York 
against the Laemmle Company, alleging that thèy had acquired from 
the complainant Solman the right to ail music which he should com- 
pose, including the music of the said song, and that thèse rights had 
been violated by the Laemmle Company. The complainant also al- 
lèges that the Laemmle Company answered in said action alleging 
that it had secured ail the rights to said song and had copyrighted the 
same, to which answer the défendants herein interposed a demurrer. 
Whereupon the state court decided that the facts so pleaded consti- 
tuted no défense against the claims of the plaintififs in said action. 
Thereafter the Cari Laemmle Company pleaded over and the issue 
so joined was tried and resulted in favor of the plaintifïs in that ac- 
tion, the Cari Laemmle Company being en joined from publishing the 
said song, "l'il Change the Thorns to Roses." The complaint herein 
also allèges that, upon the trial of said action in the state court, the 
Cari Laemmle Company claimed and proved a copyright for said song 
but notwithstanding this proof the court entered a decree for an in- 
junction and an accounting against the Cari Laemmle Company which 
judgment was subsequently sustained on appeal. That thereafter an ac- 

^t^sPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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counting was ordered and is still pending. The complaînt also allèges 
that under the state practice no appeal is allowed from an interlocu- 
tory judgment and before the said accounting is concluded and an ap- 
peal perfected from the final judgment irréparable damage and in- 
jury will be donc to the Cari Laemmle Company. It is also alleged 
that on or about the 25th of February, 1913, the défendants herein, 
who were plaintiffs in the said action in the state court, commenced an 
action at law, upon the same facts appearing in the equity action, and 
demanded judgment in the sum of $10,000 against the défendants who 
are the plaintiffs in this action. It is also alleged that the time to 
answer the complaint in this action at law will expire within twenty 
days from the date of service. The complaint further allèges that by 
virtue of the copyright to the Cari Laemmle Company it is entitled to 
protection under the laws of the United States, and in the courts 
thereof, against the action of the défendants. Judgment is demanded 
that the complainants' right to the song in question be adjudicated and 
that the défendants be enjoined from making any claims or demânds, 
in the courts of any state, adverse to the rights of the complainants 
in and to the said song and that they be further enjoined from prose- 
cuting or continuing any action at law or in equity against the com- 
plainants in the said courts based upon their alleged ownership of the 
said song. 

It seems entirely clear that this action is not one arising under the 
copyright law. It is alleged that the Cari Laemmle Company copy- 
riglited the song in question, but this suit is not one based upon a 
copyright or arising under the copyright laws. The défendants do 
not claim any rights under a copyright. The title under which the 
action in the state court is prosecuted is based upon a contract with 
Alfred Solman. The copyright to the Laemmle Company is not di- 
rectly in issue and the fact that it may be incidentally considered in 
the state court in no way deprives that court of jurisdiction. An 
action in which a law of the United States may be incidentally drawn 
in question does not arise under that law. That it was not the intent 
of Congress that the United States courts should interfère with the 
progress of litigation in the state courts, except in clearly defined 
cases, is made plain by an examination of section 720 of the Revised 
Statutes of the United States which provides that: 

"The wrlt of Injunction shall not be granted by any court of the United 
States to stay proceedlngs In any court of a state, except in cases where suoli 
In.iiinetion may be authorlzed by any law relating to proceedings in bank- 
ruptcy." 

In Excelsior W. P. Co. v. Pacific Bridge Co., 185 U. S. 282, the 
court at page 285, 22 Sup. Ct. 681, at page 682 (46 L. Ed. 910), says: 

"The most important question is whether this is a suit under the patent 
laws of the United States within the meanlng of Rev. Stat. § 629, subd. 9. 
which grants original jurisdiction to the Circuit Courts 'of ail suits at law 
or in equity arising under the patent or copyright laws of the United States.' 
The rule is well settled that, if the suit be brought to enforce or set aside 
a contract, though such contract be connected with a patent, it is not a suit 
under the patent laws, and jurisdiction of the Circuit Court can only be maln- 
tained upon the ground of diversity of dtizenship." 
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We think, however, that in order to avoid any complications in thc 
future the decree should be amended as directed by the Suprême Court 
in Texas & Pacific R. Co. v. Interstate Trans. Ço., 155 U. S. 585, 
15 Sup. Ct. 228, 39 L. Ed. 271. 

The District Court is therefore directed to amend the decree so 
that the same may be without préjudice generally and, as so amended, 
it is affirmed with costs. 



In re BALLANCE et aL 

In re RUBIN. 

(Circuit Court of Appeals, Second Circuit December 15, 1914.) 

No. 9. 

BANKRtTPTCT <S=ï386 COMPOSITIONS— SETTING ASIDE PROCEDURE. 

On demurrer to a pétition by a créditer of a bankrupt who was glven 
no notice of composition proceedings to set aside compositions for fraud 
where the trial court found fraud, it was error for it to deny tbe péti- 
tion on tbe bankrupt paying a specified part of the petltioner's claim, a.s 
he should hâve been given an opportunlty to elect to accept such part or 
to take hls chance of proving the allégations of his pétition, while the 
bankrupt should hâve been given an élection to pay such amount or to 
answer and endeavor to show that the facts were not as they were ad- 
mitted to be by the demurrer. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 606; Dec. 
Dig. <S=>386.] 

Pétition to Revise Order of the District Court of the United States 
for the Eastern District of New York. 
For opinion below, see 206 Fed. 505. 

This cause comes hère upon pétition to revise an order of the Dis- 
trict Court, Eastern District of Nev/ York. The petitioner was a judg- 
ment créditer of WilHam A. Ballance at the time the latter turned over 
ail his assets to the company. When Ballance and the company filed 
their pétitions in bankruptcy, Rubin was scheduled as a secured créditer 
of the former ; his name did not appear on the schedules of the com- 
pany. Both bankruptcy proceedings resulted in a composition, ap- 
proved by the court, by which Ballance's creditors were to be paid 2 
per cent, and the company's creditors 20 per cent, and the property was 
turned back to Ballance and the company. Rubin's judgment was only 
secured in part. He wâs given no notice of the proceedings in bank- 
ruptcy or of the compositions. Hearing of them subsequently he 
brought this proceeding to set aside the compositions on the ground 
that they were obtained through fraud practiced not only on Rubin, but 
also upon the other creditors. AU the other creditors had notice of 
thèse proceedings and failed to appear. 

The cause came into the District Court on demurrer to the pétition. 
The court held that the pétitions should be denied upon Ballance and 
the company paying Rubin $244.91. 

©sjFor other cases see same topic &. KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Nathan Ottinger, of New York City, for petitioner. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

FER CURIAM. * The District Judge has quite fully discussed the 
various questions arising on the demurrer. He found fraud on the 
part of Ballance in the conveyance of his property, and in the making 
up of the schedules. It is unnecessary to discuss this branch of the 
cause ; we fully agrée with Judge Chatfield's conclusions thereon. The 
ordinary resuit of such conclusions would be an overruling of the de- 
murrer with leave to answer. Because of some delay on Rubin's part 
after he "had some hearsay information" as to the pendency of bank- 
ruptcy proceedings, the court further held that if he were placed on a 
par with the other creditors, and treated as he would hâve been if his 
name had appeared properly on the schedules, his pétition should be 
denied- 

To this disposition of the case there are several objections. In the 
first place Rubin's claim is $2,638.96 less $500 which had been paid 
him, viz., $2,138.96. The mortgage security which was given to him 
on appeal f rom the judgment has turned out to be worthless. Twenty- 
two per cent, of that sum is $470.57, instead of the $244.91, which the 
court allowed him. Secondly, the pétition is demurrable or it is not. 
Evidently the District Court thouglit that it set forth a good cause of 
action and we hâve reached the same conclusion. That being so, peti- 
tioner should hâve been given his choice, whether he would take the 
22 per cent, in satisfaction of his claim, or take the chances of proving 
the allégations of his pétition, disposing of whatever averments an 
answer to his pétition might présent and obtaining what relief he might 
get on the trial of the issues. He must, however, make an élection as 
to which relief he will accept. He may not take the $470.57 as his share 
of the composition and then treat it as a partial payment only, pro- 
ceeding against Ballance or the company, or both to recover unpaid 
balance of his claim. 

So, too, respondents should be given an élection either to pay the 
$470.57, and thus end the matter, or to answer and endeavor on the 
trial of the issues to show the facts to be différent from what the de- 
murrer has conceded them to be. 

If no settlement of the case, on basis suggested can be agreed to by 
both sides, the demurrer should be overruled with leave to answer and 
the cause take the usual course. 

The order is reversed and cause remanded with instructions to dis- 
pose of the case in conformity with this opinion. 
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LEHIGH VALLEY E. CO. v. AMERICAN HAT CO. 
(Circuit Court of Appeals, Second Circuit December 15, 1914.) 

No. 91. 

1. Commerce ®=s>87 — Discbimination — Interstate Commerce Commission — 

JURISDICTION COMPLAINT — AmENDMENT. 

Wliere a complaint to the Interstate Commerce Commission was flled 
January 12, 1910, and dealt only with transactions prlor to ttiat date, ttie 
Commission tiad power to permit an amendment of the complaint so as 
to incorporate transactions occurring to tlie date of the hearing and to 
make findings and orders, including such transactions as fully as if a 
new complaint had been illed to cover the same. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. 5 139 ; Dec. Dlg. 
®=»87.] 

2. Commerce <S=>86 — Discrimination — Interstate Commerce Commission — 

FiNDINQS. 

The Interstate Commerce Commission is not required to make formai 
marked and numbered findings, but its findings may be contained in the 
colloqulal statements of an opinion. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 140 ; Dec. Dlg. 

<Ê=>86.] 

3. Carriers <©=>201 — Interstate Commerce — Discrimination. 

Where an Interstate carrier permltted reconsignment of hay at a divi- 
sion point free of charge, provided such reconsignment was made within 
24 hours after arrivai of cars, and charged .$2 per car for reconsignment 
of hay at another point, without référence to time, such facts sufficiently 
showed a prima facle case of discrimination. 

[Ed. Note.— For other cases, see Carriers, Cent Dig. §§ 906-915; Dec. 
Dlg. ®=>201.] 

4. Carriers i®=»201 — Interstate Commerce — Reconsignment Charge — Dis- 

crimination — Damages. 

Though a carrier wsls guilty of discrimination in making a reconsign- 
ment charge of $2 at a point where plaintiff reconsigned hay in the course 
of its business over the carrier's rallroad, while it permltted reconsign- 
ment free at another point, if made within 24 hours, did not necessarlly 
entitle plaintlff to recover $2 per car reconsigned as damages, in the ab- 
sence of proof that he in fact suffered the loss. 

[Ed. Note. — P'or other cases, see Carriers, Cent Dig. §§ 906-915; Dec. 
Dig. <@=201.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon writ of error by défendant below to 
review a judgment of the District "Court, Southern District of New 
York, entered in f avor of plaintiflf below ; verdict was rendered under 
direction of the court. 

The action was brought by the American Hay Company under section 16 of 
the Interstate Commerce Act (Act Feb. 4, 1887, c. 104, 24 Stat. 384 [Comp. St 
1913, § 8584]) to recover damages for a discrimination by the rallroad Com- 
pany in that certain tarife privilèges were accorded at Sayre, Pa., a division 
terminal which were not accorded at Townley, N. J., where plaintlff had a 
hay shed at whlch trains stopped. The alleged discrimination consisted In 
this that there was accorded the right to reconsign hay at Sayre free of 
charge, provided such reconsignment was made witbln 24 hours after the 

^zsFor other cases see same topic *' KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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actual tlme of arrivai ot the cars, otherwise a charge of $2 per car was im- 
posed, where, as at ïownley, during the same period, plaintiff was charged 
S2 a car, whether or not siich reconslgnment was made within 24 hours. It 
was also charged before the Commission that the charge of $2 was excessive. 
The action was based on a report of the Interstate Commerce Commission. 

S. C. Pratt, of New York City, for plaintiff in error. 
H. Goldmark, of New York City, for défendant in error. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. [1] The défendant contends that the 
Commission had no authority to award damages because such award 
was on the Commission's own initiative ; section 13 providing that, 
where it proceeds with an inquiry instituted on its own motion, it 
has no power to make or enforce any order for the payment of money. 

The complaint to the Commission was filed January 12, 1910. 
Manifestly it dealt only with the transactions prior to that date — as 
to which the Commission found in favor of the railroad, holding that 
S2 was a reasonable charge, and that there had been no discrimina- 
tion down to that date. The discrimination found against the rail- 
road, and for which damages were assessed against it, was a discrim- 
ination between June, 1910, and December, 1910. If inquiry touch- 
ing transactions in this period had been made by the Commission 
solely on its own motion, there might be some force in the point 
raised. But we see no ground for holding that it was not in the power 
of the Commission to allow a complaint to be amended or supple- 
mented by incorporating transactions of a period later than its date 
of filing, especially when no objection to such amendment is inter- 
posed. There is no évidence that any such objection was raised; on 
the contrary, it is stated and not contradicted that both sides took tes- 
timony as to the later period. If that is so, the Commission might 
surely make findings and orders about the later period, as fully as if 
a new complaint had been filed to cover it. 

[2] The next contention is that there are no findings of fact. No 
formai marked and numbered set of findings is required. Findings 
are findings just as well when imbedded in the colloquial statements 
of an opinion. From the opinion it is apparent that there is found: 

(1) Since October 1, 1906, and until December 1, 1910, a tariff 
charge was made at Townley of $2 per car for inspection, grading and 
reconsignment. ' 

(2) Since May 1, 1909, and until June 17, 1910, a tariff charge was 
made at Sayre of $2 for similar purposes, with proviso for no charge 
provided order for diverting cars should be filed immediately upon 
or prior to arrivai. 

(3) Since June 17, 1910, until décision (June, 1911), there was in 
force a change in the Sayre tariff which relieved of payment of the 
$2 when orders for reconsignment were given within ^4- hours after 
arrivai. 

(4) Since December 1, 1910, a revised tariff has been in force which 
gave the same 24-hour privilège of free reconsignment at Tawnley, 
as at Sayre. 
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(5) By stipulation of both sides, there were within the period from 
June 17th to December Ist 731 cars reconsigned, upon which $2 each 
was paid. This amounts to $1,462. 

The amount was subsequently corrected to $1,362, in conséquence 
of some error in calculating Sundays and holidays. 

The facts seem to us sufficiently found to comply with the require- 
ments of the act. 

[3] There is no question as to the amount, $1,362. Nor, as we 
understand it, is there any point raised that the Commission erred 
in finding that, while the one place had the privilège and the other had 
not, there was "an undue discrimination between complainant at Town- 
ley and its competitors at Sayre." Even if such point were taken, it 
would not avail on this record. If ail the facts are the facts above 
recited (and they are ail we hâve because the testimony taken before 
Commission is not hère), we think that such discrimination was shown. 
It is quite conceivable that it might also be shown that the situation 
was such that there was no real discrimination — perhaps that there 
Avere lîo competitors at Sayre, or what not — ^but surely there must 
be something shown to do away with the effect of the significant fact 
that at one point there is a chasge of $2 for services which elsewhere 
on the same raiiroad are freely rendered. 

Finally it is contended that in an action under section 16 of the act 
there must be proof of damages sustained, and that such proof is 
lacking hère. 

[4] As a matter of first impression it would seem that when one 
shipper is made to pay to a raiiroad, through discrimination either 
in rebates or in charges for spécial services, a definitely ascertained 
larger sum than his competitors are charged for transportation of . 
goods, he is damaged to that amount, or at at least there is a prima 
facie showing of damages sustained by himself. Two décisions of 
the Court of Appeals for the Third Circuit are to the contrary of 
this proposition (Lehigh Valley Raiiroad v. Clark, 207 Fed. 717, 
125 C. C. A. 235; Lehigh Valley Raiiroad v. Meeker, 211 Fed. 785, 
128 C. C. A. 311), and it seems to us that the décision of the Suprême 
Court in Pennsylvania Raiiroad v. International Coal Co., 230 U. S. 
184, 33 Sup. Ct. 893, 57 L. Ed. 1446, requires the same conclusion. 
In that case by means of rebates given to others and refused to itself 
the shipper had been charged for transportation a greater sum than 
was collected from its competitors. The amount of the excess was 
determined and the fact that it was paid to the raiiroad was proved. 
The court said : 

"But the plaintiff may hâve sold at the usual profit ail or part of Us 40,000 
tons at the regular market priée ; the purchaser, ou his own accouut, payiiig 
freight to the point of delivery. In that event, not the shipper, but the pur- 
chaser, who paid the freight, would hâve been the person injured, if any dam- 
age resulted from giving rebates." 

The facts in the case at bar seem to us indistinguishable from those 
in the case last cited. It is not enough to show that the American 
Hay Company paid the raiiroad thèse various items of $2 ; for aught 
that appears the persons to whom it sold may hâve themselves paid 
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ail those charges, or some of them, or some part of each charge. Just 
how the initial payment of each $2 resulted in damages to the Com- 
pany, if it were damaged, is a matter whoUy within the knowledge 
of the hay company, and not presumably within the knowledge of 
the railroad company. Proof that damages did resuit from the initial 
payment is part of the plaintiflf's case, and, without affirmative proof 
to show such damages, it was not entitled to a verdict. 
The judgment is reversed. 



SAUVE V. FLESCHUTZ.t 
In re PEWARIC CONSOLIDATED GOLD MINES CD. 
(Circuit Court of Appeals, Bigiith Circuit. January 4, 1915.) 

No. 4106. 

1. Bankkuptct <S=>323 — Claims — Bonds Given as Coixatebal. 

Where two officers of a corporation became sureties xipon notes of the 
corporation for .$7,000, wliicli were also seeured by $30,000 of the cor- 
porate bonds, and thereafter the oflicers pald the notes and received the 
bonds from the banlv, they can claim against the banUrupt corporation 
upon the bonds only the amount paid by them with interest. 

[Ed. Note. — For other cases, sea Banliruptcy, Cent. Dig. §§ 503, 505, 513 ; 
Dec. Dig. <S=>323.] 

2. Bais'krtjptct '®=»323~Claims — Bonds Given as Collateeal — Interest. 

Having been allowed the interest on tiie notes paid by them, they 
cannot also claim against the bankrupt's estate the amount of bonds is- 
sued in payment of that interest. 

[Ed. Note.— For other cases, see Banlvruptcy, Cent. Dig. §§ 503, 505, 
513; Dec. Dig. <S=>323.] 

Appeal from the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Claim by Ida C. Fleschutz against David B. Sauve, trustée, in the 
matter of the Pewabic Consolidated Gold Mines Company, bankrupt. 
From an order of the District Court allowing the claim in part, the trus- 
tée appeals. Reversed and remanded, with directions. 

Leroy J. Williams, of Denver, Colo., for appellant. 
J. E. Robinson, of Denver, Colo., for appellee. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOlJ- 
MANS, District Judges. 

YOUMANS, District Judge. John C. Fleschutz and Ida Fleschutz, 
his wife, were président and secretary, respectively, of the Pewabic 
Consolidated Gold Mines Company, which was adjudicated a bankrupt 
on its pétition on the 23d day of December, 1912. Ida C. Fleschutz 
filed a claim for $53,285.49. The same was made up of the foUowing 
items: First mortgage bonds of the bankrupt corporation amounting 
to $21,150, bonds to the amount of $30,000 deposited as collatéral to 
secure the obligations of the corporation and which are alleged to hâve 

(g=3For other cases see same toplo & KBY-NUMBER in ail Key-Numbered Digesta & Indexes 
t Rehearing donied March 19, 1915. 
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been afterwards transferred in full payment oi those obligations, over- 
due interest on bonds, amounting to $2,139.49. 

The claim was allowed by the référée to the amount of $52,470. On 
review the District Court made the f ollowing order : 

"That the claim of the sald Ida 0. Fleschutz be, and the same hereby is, 
allowed at the sum of $52,470 as a secured claim against said estate, as 
presented, provided, however, tliat, as to $30,000 of said claim, divldends 
thereon shall be paid to said claimant only to the extent of $7,000. with inter- 
est thereon at the rate of 8 per centum per anmim, from the Ist day of April, 
A. D. 1911, and that upon the payment of such dividends the said claim shall 
be considered satisfied to the extent of $30,000, and no more, and that as to 
the remainder of said claim. to wit, $22,470 thereof, divldends shall be paid 
thereon to which said remainder shall be entitled. And it is further ordered 
that, as to ail other matters shown in and by the certiflcate of said référée, 
the action of the référée be, and the same hereby is, sustained and approved." 

There are 25 assignments of error, in which the good faith of the 
debt is attacked, and the rulings of the court as to the exclusion or ad- 
mission of évidence are challenged. We find no prejudicial error in 
any of the rulings. The findings of the court are sustained by the évi- 
dence except as to the item of interest on the $30,000 in bonds. 

[1] In 1909 Fleschutz and M^ife became sureties on two notes of the 
corporation to the First National Bank of Central City, Colo., for 
$4,000 and $3,000 respectively. The $3,000 note w^as attacked by peti- 
tioning creditors as not being a bona fide debt of the corporation. The 
référée found, hov^rever, from compétent testimony, that it was the debt 
of the corporation, and this finding was approved by the District Court. 

The référée found that $30,000 of the bonds of the corporation in- 
cluded in the claim of Ida C. Fleschutz were transferred to her ab- 
sohitely by the First National Bank of Central City, Colo. The Dis- 
trict Court made no finding upon this point, but its judgment providing 
that the dividends on the $30,000 in bonds should be applied to the pay- 
ment of the $7,000 notes, and that after the payment of such notes in 
full from such dividends such bonds should be regarded as liquidated, 
is inconsistent with the idea that the bonds were held by Ida C. 
Fleschutz other than as collatéral for said notes for $7,000. 

On the Ist of April, 1911, John C. Fleschutz and Ida C. Fleschutz 
took up the two notes of $4,000 and $3,000 and substituted their note 
theref or, secured by a mortgage on property belonging to Ida C. Flesch- 
utz. 

On the 25th of March, 1911, the board of directors of the bankrupt 
corporation authorized the transfer to the bank of $30,000 in bonds in 
full payment of the two notes. The référée found that this arrange- 
ment was actually made, and that the notes were canceled and surren- 
dered. The testimony does not bear this out, and, while the District 
Court does not say so in terms, the logical conclusion is that the finding 
of the référée on that point was reversed. The conclusion to be drawn 
from the testimony of John C. Fleschutz, and of Lake, the cashier of 
the bank, is that the bonds were not, in fact, accepted in payment of the 
notes ; that they were held as collatéral upon the promise of Fleschutz to 
pay the notes and take up the bonds. Fleschutz insisted that he was 
about to make the sale of an issue of bonds authorized by the bankrupt 
corp:;ration on the Ist day of October, 1909, but which sale was never 
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effected. Upon the failure of Fleschutz to make the sale and raîse the 
money, the bank accepted the note of Fleschutz and wife for the 
amount of the two notes, which note was secured by mortgage, as here- 
tofore stated. The bank turned over to them the bonds. Fleschutz 
and wife were then in the attitude of sureties, having paid the debt of 
their principal, and were therefore subrogated to the collatéral held by 
the creditor. 37 Cyc. 414. This, evidently, was the view taken by the 
District Court. Regarded as sureties, entitled to subrogation, Fleschutz 
and wife, or either one of them, could obtain no more from the collatéral 
originally delivered to the creditor than the creditor itself could hâve 
done. 

[2] The testimony tends to show that bonds were issued to Ida C. 
Fleschutz in payment of the accrued interest on the $30,000 in bonds, 
and that thèse bonds, paid on such interest, are included in the claim 
allowed by the référée and approved by the District Court. The judg- 
ment of the court provides that interest be allowed on the $7,000 note 
from its date, April 1, 1911. By the allowance of so much of the bonds 
as constitute interest, and by the allowance of interest on the note 
from its date, the effect will be to pay interest on the note twice, and to 
allow, in addition, an amount as an independent debt that should be 
applied to the payment of the note. 

Carrying out the idea of the District Court, which we think is cor- 
rect, that the $30,000 in bonds were to be regarded as collatéral to the 
$7,000 note, the order of the District Court should hâve gone farther 
and should hâve deducted, from the amount of the claim allowed, the 
amount of the bonds deHvered to Ida C. Fleschutz as payment of in- 
terest on the $30,000 in bonds. Just what that amount is does not 
clearly appear in the record. The interest on the entire $30,000 should 
hâve been deducted. 

Since it cannot be accurately determined from the record what 
amount of interest on the $30,(XX) was included in the claim allowed, 
the décision of the lower court should be reversed and remanded, with 
directions to ascertain that amount of interest and deduct it from the 
claim, and it is so ordered. 



In re HOLLINg et aL 

Appeal of EVERETT. 

(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

No. 63. 

1. KaNKEUPTCY <©=S>140 — OWNEKSHIP OF PROPEETY— STOCK HELD BT BeOKEB8 
FOB CUSTOMERS. 

Stockbrokers prlor to bankruptey purchased 280 shares of certain stock 
for varions eustomers, a part of which they either hypothecated or loaned 
to other eustomers, leavlng 100 shares in their possession when the péti- 
tion in bankruptey was filed. Thirty shares hypothecated wlth a bank 
were Identified as those purchased for one of the eustomers. The stock 
in the brokers' possession could not be identified as that purchased for 
any partlcular customer. Held, that the eustomers were gênerai cred- 
itors of the bankrupts and merely shared wlth ail other gênerai cred- 

Ô=3Ï'or other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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Itors In the assets available for such creditors, except so far as they might 
be able to trace and Identify by reasonably spécifie proof their own in- 
dMdual property or Its substitute or proceeds. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 198, 199, 
219, 225 ; Dec. Dig. ®=»140.] 

2. Bankbuptcy ®=»155 — Owneeship of Pbopebtt — Stock Held by Brokers 
fok oustomees. 

As there were claims to more than twice the number of shares in tlie 
bankrupt's possession even excluding the owner of the 30 shares hypoth- 
ecated wlth the bank, the presumption, in the absence of proof to the 
contrary, that the brokers did their duty by buying other shares of like 
kind to replace customers' shares of which they had disposed, did not 
sufflciently identify the stock to justlfy an apportlonment thereof among 
the customers in proportion to the stock purchased for them. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. <g=>155.] 

Appeal from and Pétition to Revise Order of the District Court of 
the United States for the Southern District of New York. 

This cause cornes hère on appeal from and pétition to revise an or- 
der of the District Court, Southern District of New York. Pétition in 
bankruptcy was fîled against H. B. HoUins & Co., stockbrokers, on 
November 13, 1913. Prior to this date they had made the following 
purchases for customers of Amalgamated Copper stock : On October 
25, 1912, for Bamberger, 30 shares; on October 30, 1912, for Duel, 
100 shares ; on February 25, 1913, for a firm, referred to on the brief s 
as Wieners, 50 shares ; on October 28, 1913, for Landau, 100 shares. 
On the day pétition was filed Hollins & Co. had "in the box" — that is, 
in their possession — 100 shares. Of the remaining 180 shares, 30 had 
been hypothecated with the National Bank of Commerce, 50 had been 
hypothecated with the Kings County Trust Company, and 100 had been 
used to make deliveries under "short" orders for another customer; 
that is, had been loaned to that customer. After bankruptcy Duel and 
Wieners ofïered to pay their indebtedness on account with the bank- 
rupts, Landau and Bamberger did not do so. 

Duel petitioned for the allotment to him of 100/280 of the 100 shares 
of Copper in the possession of the receiver and Wieners asked for 
50/280 thereof. The District Court granted this motion, holding in 
effect that Landau would hâve been entitled to 100/280 and Bam- 
berger to 30/280 had it not been for the fact that they could not re- 
cover unless they paid the amount of their débit balance to receiver, 
which they had not ofïered to do. From this décision the receiver and 
the bankrupts appeal. 

See, also, 212 Fed. 317; 215 Fed. 41. 

W. C. Armstrong, of New York City, for petitioner. 
F. W. Longfellow and Stuart McNamara, both of New York City, 
for respondents. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. Judge Hough apparently made this dis- 
position of the matter, because he was satisfied that the décision of the 
Suprême Court in Gorman v. Littlefield, 229 U. S. 19, 33 Sup. Ct. 690, 

(gsi^For other cases see eame topic & KEY-NUMBER in ail Key-Numbered Digests & Indesef 
219 F.— 35 
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57 L. Ed. 1047, required him to do so. He did not do so because the 
100 shares in the box were identified by the testimony, for he says: 
"for which particular customer thèse 100 shares were held does not 
appear and cannot be ascertained." Applying what is called the "graui 
in a bin" theory, he reached the conclusion that ail claimants to Copper 
stock were entitled to share ratably in thèse 100 shares. Examining 
the record, especially the book entries in Exhibit A, we find much force 
in the contention of appellants that at the time of the bankruptcy 50 of 
Landau's shares were hypothecated with the trust company, Duel's 100 
shares had been used for delivery under a "short" order, i. e., loaned 
to the "short" customer, and 50 of Landau's shares and Wieners' 50 
shares were in the box. But it is not necessary to décide that question ; 
Landau is making no claim that this particular certificate for 100 shares 
is his property. 

[1] It may be noted that ail four claimants are gênerai creditors of 
the bankrupts, and it has been repeatedly held that they merely share 
with ail other gênerai creditors in the assets available for such credi- 
tors, except so far as they may be able to trace and identify their own 
individual property or its substitute or proceeds. Unless reasonably 
spécifie proof of such identification is presented, equity would seem to 
require that the fund for gênerai creditors should not be depleted on 
any theory which has not the sanction of controlling authority. 

[2] The application of the theory foUowed in this case leads to this 
curions resuit. Bamberger was owing money to the bankrupts on his 
original purchase; his contract with them authorized them to pledge 
the stock bought for him. Shortly after purchase, a year before bank- 
ruptcy, the bankrupts borrowed money from the Bank of Commerce 
pledging his certificate for 30 shares as security. There it remained" 
undisturbed till bankruptcy. The identity of this certificate as Bamber- 
ger's is conclusively proved ; every one concèdes that his 30 shares are 
represented by the certificate for that amount held by the bank. Nev- 
ertheless, under the theory now contended for, 30/280 of his 30 shares 
is also identified as a fractional part of another certificate for 100 
shares ; to that extent, 30/280, there would be a double identification. 

We are not satisfied that the décision of the Suprême Court requires 
the adoption of a method of identification, which may lead to such 
results. The statement is made that the court held in the Gorman Case 
that: 

"No Identiflcation Is necessary — tbe presumption of restitution plus the 
physical présence of some stock supplies the link in the absence of couuter- 
vailing proof." 

But the facts in that case diflfered in a very material particular from 
those hère presented. The bankrupt brokers in the Gorman Case had 
bought for him 250 shares of Greene Cananea Copper, they had dis- 
posed of his original certificate, but other certificates had from time to 
time f ound their way into the box, so that when they failed they held 
350 shares of that stock and were under obligations to no other cus- 
tomer to account for any such shares. Upon the presumption that 
the brokers, in the absence of proof to the contrary, did their duty, buy- 
ing other shares of like kind to replace customer's shares which they 
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had sold, identificatîon of 250 shares, which belong to Gornian, was 
made out — the bankrupts had 350 shares free from any claim, except 
Gorman's to 250 of them. The Suprême Court says : 

"Tt is said, however, that the shares In this particular case are not so 
identifiée! as to come under the rule. But it does appear that at the time of 
bankruptcy certifieates were found In the banknipt's possession In an amount 
greatet- than • * » should hâve been on hand for thIs cnstomer, and the 
si-gnificant fact is shown that no other customcr claimed any right in those 
shares of stock." (Italics ours.) 

In the case at bar, however there are claimants — even leaving out 
Bamberger, whose certifîcate is conclusively identified — to more than 
twice the number of shares found in the box. The facts are much the 
same as In re Mcintyre, Pétition of William Grâce, 181 Fed. 960, 104 
C. C. A. 424, where we held identification had not been shown. 
Grâce claimed 200 shares of Southern Pacific stock, the bankrupts had 
107 shares of that stock on hand or hypothecated and owed their cus- 
tomers 1,651 shares of the same variety of stock. The theory now re- 
lied on was submitted with pétition for certiorari in the Mclntyre- 
Grace Case, but certiorari was refused. Grâce v. Burlingham, 218 U. 
S. 672, 31 Sup. Ct. 221, 54 L. Ed. 1204. We are not persuaded that 
the décision in the Gorman Case requires a modification of the rule 
followed in the Mcintyre-Grace Case. The rights of gênerai creditors 
are likely to be seriously impaired if the theory of constructive identifi- 
cation based on presumptions of intent be carried to the extent hère 
asked for. 

The order is reversed. 



MASON et al. v. UNITED STATES. 

(Circuit Court of Appeals, Bighth Circuit January 4, 1915.) 

No. 4142 

1. Appeal and Breoe <S=>854 — RœviEw — Rbasons roB Décision. 

Assignments of errer must be based on the court's rulings, and not on 
Its reasons therefor, as stated in a mémorandum opinion flled by the 
court. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3403, 
3404, 3408-3424, 3427-S430; Dec. Dig. ®=»854.] 

2. Appeal and Ebeor "S^CTl — Réservation of Geounds of Review — Find- 

INGS of Fact and Déclarations of Law. 

Under Rev. St U. S. § 700, providing that, when an issue of fact Is 
tried without a jury, the court's rulings in the progress of the trial, if ex- 
cepted to at the time and duly presented by a bill of exceptions, may be 
reviewed upon a writ of error or appeal, and that when the finding is 
spécial the review may extend to the détermination of the sufflcieniy of 
the facts found to support the judgment, where no rullng appeared in the 
record except the judgment and no flndings of fact or déclarations of law 
were requested, the trial court's views regarding the law and the evidenc* 
could not be reviewed, as the judgment so far as it could be called a find- 
ing was équivalent to a verdict and not the subject of exception. 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 2867- 
2872; Dec. Dig. <S=>671.] 

®=5For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgeats & Indexei' 
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In Error to the District Court of the United States for the Southern 
District of lowa ; Thomas C. Manger, Judge. 

Action by the United States against Edward R. Mason and others. 
Judgment for plaintiff (211 Fed. 233), and défendants bring error. 
Affirmed. 

Roy E. Cubbage, of Des Moines, lowa (Read & Read, of Des Moines, 
lowa, on the brief), for plaintifïs in error. 

Syivester R. Rush, of Omaha, Neb., for défendant in error. 

Before CARLAND, Circuit Judge, and YOUMANS, District Judge. 

CARLAND, Circuit Judge. This is an action at law to recover f rom 
Edward R. Mason, late clerk of the Circuit Court of the United States 
for the Southern District of lowa, certain moneys claimed to be due 
from him to the United States. A jury was duly waived in writing 
and the case tried to the court. After hearing the évidence and giving 
the case due considération, the following judgment was rendered: 

"On this day this cause came on for further hearing, plaintiff appearing by 
Syivester R. Eush, its attorney, and the défendants hy Read & Read and Roy 
B. Oubbage, their attorneys, and it Is thereupon ordered, adjudged, and de- 
creed by the court that the United States of America hâve and recover of and 
from Edward R. Mason and the United States Fidelity & Guaranty Company 
of Baltimore, Md., the sum of $358.79, together with the costs of this action 

taxed at $ — ■ , to which flnding, Judgment, and entering thereof both the 

plaintifC and the défendants and each of them in open court and at the time 
except." 

[1, 2] There were no requests for findings of fact, either gênerai or 
spécial, by either party, nor any requests for déclarations of law. The 
judgment above quoted is the only ruHng of the court appearing in the 
record. The court filed a mémorandum opinion which appears in the 
record, but it is what the trial court does, not its reasons therefor, 
which must form the basis of an assignment of error. It is stated in the 
record that in rendering the judgment herein the court refused to hold 
that the matters pleaded in counts 3, 4, and 5 of defendant's amended 
answer, constituted a good défense to the complaint of the plaintiff, 
and rendered judgment against the défendant for a sum which in- 
cluded the balance as shown by the évidence in the record not to hâve 
been disbursed by the défendant or turned over to or delivered by 
him to his successor in ofSce, and that défendants excepted to this 
ruHng. It is again stated that in rendering the judgment in this action 
the court included the balance testified to by the examiner as set eut in 
certain equity cases and held that paragraph 3 of defendant's answer 
was not a good défense thereto, to which finding and holding the de- 
fendant excepted. 

It plainly appears, however, that the only time the court ruled was 
when it entered the judgment, and, if when the court entered the judg- 
ment it did so by reason of certain views it had in regard to the law 
and évidence, it was too late after judgment to raise the question as 
to whether thèse views were correct or not, unless counsel had placed 
the court upon record before the end of the trial in regard to the same. 
In form there were no findings made by the court either gênerai or 
spécial, unless we consider the judgment entered a gênerai finding. 
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which seems to hâve been the view of the court and of counsel. Under 
Ihe law this judgment, so far as it can be called a finding, was équiva- 
lent to the verdict of a jury and was not the subject of exception. Sec- 
tion 700, R. S. U. S., provides as to what ruhngs in a case tried to a 
court, without a jury, may be reviewed by this court. This court bas, 
with what might seem to be tiresome répétition, established rules for 
the guidance of counsel as to how thèse questions may be preserved 
and reviewed. Expérience teaches that it would serve no useful pur- 
pose to repeat thèse rulings, We content ourselves with again citing 
the cases. In the Suprême Court; Stanley v. Supervisors, 121 U. S. 
535, 7 Sup. Ct. 1234, 30 L. Ed. 1000; Santa Anna v. Frank, 113 U. S. 
339, 5 Sup. Ct. 536, 28 L. Ed. 978; Lehnen v. Dickson, 148 U. S. 71, 13 
Sup. Ct. 481, 37 L. Ed. 373 ; Boardman v. Toffey, 117 U. S. 271, 6 Sup. 
Ct. 734, 29 L. Ed. 898; Norris v. Jackson, 9 Wall. 125, 19 L. Ed. 608; 
Cooper v. Omohundro, 19 Wall. 65, 22 L. Ed. 47 ; Martinton v. Fair- 
banks, 112 U. S. 670, 5 Sup. Ct. 321, 28 L. Ed. 862; Betts v. Mugridge, 
154 U. S. 644, Append., 14 Sup. Ct. 1188, 25 L. Ed. 157; Insurance Co. 
V. Sea, 21 Wall. 158, 22 E. Ed. 511; Wilson v. Merchants' Loan & 
Trust Co. of Chicago, 183 U. S. 121, 22 Sup. Ct. 55, 46 L. Ed. 113. 
In this court : Mercantile Trust Co. v. Wood, 60 Fed. 346, 8 C. C. A. 
658 ; United States Fidelity & G. Co. v. Board of Commissioners, 145 
Fed. 144, 76 C. C. A. 114; National Surety Co. v. United States, etc., 
200 Fed. 142, 118 C. C. A. 360; Seep v. Ferris-Haggarty Copper Min- 
ing Co., 201 Fed. 893, 120 C. C. A. 191 ; Eastern Oil Co. v. Holcomb, 
212 Fed. 126, 128 C. C. A. 642. 

The record presenting no question which we can review, the judg- 
ment is afïirmed. And it is so ordered. 



FRUTH et al. v. BENASSI. 

(Circuit Court of Appeals, Eightli Circuit January 4, 1915.) 

No. 4216. 

1, Tbial <S=>420 — Motion toe Dieecteb Verdict — Waiveb. 

A motion to direct a verdict at the close of plaintiff's évidence was 
waived by défendant by introducing évidence. 

[Ed. Note. — For other cases, see Trial, Cent. Dlg. § 983; Dec. Dig. 
<g=420.] 

2. Appeal and Eeeoe <S=»242 — Réservation of Geounds of Revievï' — Ne- 

cessitt or ruling and exception. 

The sufficiency of the évidence to support the verdict was not revlew- 
able, even though the statement of defendant's counsel at the close of ail 
the évidence that he wished the record to show a formai renewal of a mo- 
tion for a directed verdict was treated as renewing a motion made at 
the close of plaintiff's évidence and Waived by introducing évidence, where 
the record showed no ruling by the court on the motion when so renewed 
or exception thereto. 

[Ed. Note. — For other cases, see Appeal and Error. Cent. Dlg. §§ 1417- 
1425; Dec. Dig. ©=5242.] 

©ssFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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3. Appeal and Eerok ®=>977 — Matters Reviewable — Motion fob a New 
Tbial. 

In the fédéral courts, the ruling on a motion for a new trial is not re- 
viewable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 3860- 
38G5; Dec. Dig. ®=>977.] 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by Cesira Benassi against George Fruth and another. Judg- 
ment for plaintiff, and défendants bring error. Affirmed. 

Jesse G. Northcutt, of Denver, Colo. (Charles Hayden, of Walsen- 
burg, Colo., on the brief), for plaintiffs in error. 

George AUan Smith and F. W. Sanborn, both of Denver, Colo., for 
défendant in error. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

CARLAND, Circuit Judge. This is an action to recover damages 
for the death of Luigi Benassi, alleged to hâve been caused by the nég- 
ligence of plaintiffs in error. There was a judgment for défendant in 
error to reverse which the case bas been removed hère, The only 
points discussed in the brief of counsel for plaintift's in error are: 

1. There was no évidence introduced showing négligence on the 
part of plaintiiïs in error. 

2. The évidence showed that the défendant in error was guilty of 
«^ontributory négligence. 

3. The évidence showed that the death of Benassi was due to a risk 
which he had assumed. 

4. That the verdict is contrary to the évidence. 

[1, 2] An examination of the record, however, does not disclose any 
ruling made by the trial court reviewable hère upon thèse questions. 
Counsel for plaintiffs in error at the close of the évidence for plaintiff 
below, moved for a directed verdict in his favor. This being denied, 
he introduced évidence, which was a waiver of the motion. At the 
close of ail the évidence, counsel said: "I wish the record to show a 
formai renewal of our motion for a directed verdict." This is ail the 
record shows on this point. If we shall in a spirit of fairness treat 
the record as showing the motion renewed, it does not carry us far, 
as there must hâve been a ruling and exception thereto in order to 
review the questions sought to be raised, and in the same spirit of fair- 
ness towards the court we cannot treat the record as showing a ruling 
which, so far as the record shows, was never made. 

[3] The ruling on the motion for a new trial is not reviewable hère, 
as we hâve had occasion to remark many times at each term of this 
court. In Liebing v. Matthews, 216 Fed. 1, 132 C. C. A. 24.S, Ju Igc 
Smith, speaking for this court, said: 

"Bearing tlils in niind, it has been so long settled that the ruling on a mo- 
tion for a new trial cannot be reviewed in an appellate court as to searceiy 
require the citation of authoritles." 

(gï^For «tuer cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Icde.io.s 
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The j'udge, of course, was speaking of a fédéral appellate court. 
We might treat the errors assigned and not argued as abandoned, but 
we hâve considered them and find them without merit. 
The judgment below must be affirmed ; and it is so ordered. 



SOUTHERN ICE CO. v. MORRIS et al.1 

(Circuit Court of Appeals, Fifth Circuit January 19, 1915.) 

No. 2629. 

1. EsTOPPEL <S=383 — Value of Propeety — Représentations. 

A buyer who acquires property at the priée asked, hait of whlch is 
paid in cash and the other half in stock represented by him and accepted 
by the seller as the équivalent of cash, is estopped to claim that such 
price was other than the value of the property, or that the seller was not 
damaged as a resuit of the stock being of substantially less value than 
represented. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dig. §§ 218, 227-229 ; 
Dec. Dig. <S=83.] 

2. Evidence <®=»285 — Admissions. 

Where défendant purchased an ice plant from plaintiffs at the priée 
asked and fraudulently induced plaintiffs to accept certain corporate 
stock as a part of the price, the transaction Involved an admission by de- 
fendant that the plant was worth the price, so that in plaintiffs' action 
for damages they were not required to prove the value of the plant. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 1029-lOSO ; Dec. 
Dig. <®=>265.] 

3. Fbaud i@=»59— Damages— Diffebence Between Actuai. and Represented 

Value. 

Where plaintiffs were induced to accept certain stock In part payment 
for an ice plant and the stock was of much less value than represented, 
plaintiffs' measure of damage was the différence between the actual and 
represented value of the stock. 

[Ed. Note.— For other cases, see Fraud, Cent Dig. |§ 60-62, 64; Dec. 
Dig. <g=>59.] 

In Error to the District Court of the United States for the Northern 
District of Georgia; Wm. T. Newman, Judge. 

Action by W. M. Morris and another against the Southern Ice Com- 
pany. Judgment for plaintiffs (214 Fed. 168), and défendant brings er- 
ror. Affirmed. 

Clifford L. Anderson and Daniel W. Rountree, both of Atlanta, Ga., 
for plaintiff in error. 

George Westmoreland and Churchill P. Goree, both of Atlanta, Ga., 
for défendants in error. 

Before WALKER, Circuit Judge, and MAXEY and POSTER, Dis- 
trict Judges. 

PER CURIAM. The contention that the pétition or complaint was 
subject to the demurrer interposed to it is sought to be supported on 
the ground that, because of its failure to allège or show the value of 
the property acquired by the défendant from the plaintiffs, it is to 

«gsaFor other cases see same toplc & KEY-NUMBER in ail Key.-Numbered Digests & Indexes 
t Rehearlng denled March 1, 1915. 
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be regarded as failing to show that any recoverable damages were sus- 
tained in conséquence of the fraudulent misrepresentation or deceit 
connted on. In other words, the contention is that, though the plain- 
tiffs were by the alleged fraudulent représentation of the défendant 
induced to part with their property for a considération greatly less in 
value than the one they were led to suppose they were receiving, yet 
they cannot recover anything without showing that what they parted 
with was worth more than what they received for it. The authorities 
principally relied on to support this position are the following: Sigafus 
V. Porter, 179 U. S. 116, 21 Sup. Ct. 34, 45 L. Ed. 113; Smith v. 
Bolles, 132 U. S. 125, 10 Sup. Ct. 39, 33 L. Ed. 279; Rockefeller v. 
Merritt, 76 Fed. 909, 22 C. C. A. 608, 35 L. R. A. 633 ; Stratton's In- 
dependence Limited v. Dines, 135 Eed. 449, 68 C. C. A. 161. It is only 
by leaving out of view a material f eature of the case at bar that the rul- 
ings complained of can be regarded as not in harmony with those made 
in the cases just cited. 

[1] The averments of the pétition or complaint in this case and 
évidence ofïered in support of those averments show that in the trans- 
action which resulted in the defendant's acquisition of the ice plant 
of the plaintiffs there was such an agreement on or acquiescence in the 
valuation and price put by the plaintiffs on that property as to estop 
the défendant from raising in this case the question of its actual value. 
Those averments and that évidence show that the plaintiffs priced and 
valued that property to the défendant at $100,000; that the défend- 
ant, without questioning that price or valuation, secured and exer- 
cised an option to buy that property for $50,000 in cash and $50,000 
in specified corporate stock at par by representing to the plaintifïs that 
that stock was in fact worth par. The case is one of a sale of property 
at the price asked for it by the seller, who was induced to accept part 
of that price in other property by the purchaser's représentation that 
such other property was worth the amount of the part of the price in 
payment of which it was given. A purchaser who so acquires proper- 
ty at the price asked for it, half of that price being paid in cash and the 
other half in what was represented by him and accepted by the seller 
as the équivalent of cash, thereby estops himself from claiming that 
such price was other than the value of the property, or that the seller 
was not damaged as a resuit of what he so accepted as the équivalent 
of cash turning out to be substantially less valuable than it was rep- 
resented to be. In the opinion rendered in the case of Rockefeller v. 
Merritt, supra, it was recognized that this rule of estoppel is applicable 
in favor of a seller who dealt on the faith of the price he asked being 
paid in cash or its équivalent. 

[2] As the transaction by which the ice plant was disposed of in- 
volved an admission by the défendant that it was worth $100,000, it 
was not incumbent on the plaintifï to aver and prove its value. Sun 
Printing & Publishing Association v. Moore, 183 U. S. 642, 674, 22 
Sup. Ct. 240, 46 L. Ed. 366. 

[3] We are not of opinion that the trial court was in error in its 
rulings to the effect that the sellers of the ice plant were entitled to 
be paid the price or admitted value at which it was sold, and that the 
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damages they sustained by the purchaser's misrepresentatioii of the 
value of the stock given and accepted as a part payment were to be 
measured by the différence between its actual and its represented value. 
Those rulings enabled the plaintiffs to recover, not damages for the loss 
of anticipated spéculative profits from the corporate stock accepted at 
par, but only compensation for its not having the value it was repre- 
sented to hâve and at which it was accepted as the équivalent of cash. 
The judgment appealed from is affirmed. 



GILLEN V. POWE. 

(Circuit Court of Appeals, Fifth Circuit. January 11, 1915.) 

No. 2613. 

1. ESTOPPEL <®=:>38 — CONVEYAXCE — WmîRAXTY — Al'~rER- ArQI'IRED TlTtE. 

Where the owner of land, but iiot tlie tlmber ttiereon, conveyed tlie 
land by warranty deed to anotlier, who knew ttiat the grantor bad no 
interest in the timber and understood that the timber was not included 
in the deed, although not expressly excepted therefrom, the warranty in 
the deed did not operate to pass to the grantee, or a subséquent grantee, 
the right to the timber thereafter acquired by the grantor, and the gran- 
tor can hâve the deed corrected so as to exclude the timber therefrom. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dlg. §§ 99-107; Dec. 
Dig. ©=38.] 

2. Refokmation of Instruments <®=524 — Right of Action — Possession. 

The grantor need not show that he is in possession of the timber to en- 
title him to the équitable relief reforming the instrument in such a case, 
since the only way he could take possession would be by cutting and re- 
moving the timber which he had a right to allow to remaiu standing, 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. 
Dig. § 83 ; Dec. Dig. <S=24.] 

Appeal from the District Court of the United States for the South- 
ern District of Alabama ; Harry T. Toulmin, Judge. 

Action by William H. Gillen against Harry A. Powe. Decree for 
the défendant, and plaintiff appeals. Reversed and remanded. 

T. M. Stevens, of Mobile, Ala., for appellant. 
R. Percy Roach, of Mobile, Ala., for appellee. 

Before PARDEE and WAEKER, Circuit Judges, and MAXEY, 
District Judge. 

WALKER, Circuit Judge. [1] The averments of the bill show 
that the appellee, Harry A. Powe, bought and paid for only the land 
described in the deed to him, and that it was not the intention of ei- 
ther of the parties to that instrument that it should convey or affect 
the timber on that land, which it was well understood then belonged 
to a third party. The deed to the appellee's grantors, as it was fram- 
ed, had the effect of misdescribing the property which was intended 
to pass, in that the covenant of warranty which it contained on the 
face of it would operate to vest in the grantee, or in his subgrantee, 

4fs>FoT otber cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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the title to the timber subsequently acquired by one of the grantors. 
A grantee in a deed is not entitled to make use of a covenant of war- 
ranty contained in it to get title to something which both parties to 
the conveyance understood was not covered by it. When the words 
of conveyance contained in a deed hâve the effect of vesting in the 
grantee the absolute title to ail the property intended to pass by it, 
nothing else is left for the covenant of warranty to operate upon, atid 
the présence of that covenant in the deed should not be allowed to 
hâve the effect of passing to the grantee title to property subsequent- 
ly acquired by a grantor which ail parties to the instrument under- 
stood was not covered or afïected by it. According to the averments 
of the bill, the appellee acquired the land from Mary i'ov.^e wUii luil 
knowledge that the deed to her was not intended or understood to 
convey the timber. The appellant, the plaintiff below, acquired v.fhat- 
ever right Arthur R. Speer, one of the grantors in the deed to Mary 
Powe, had to the timber or to hâve it excluded from the opération of 
the deed to Mary Powe, and, unless he has an adéquate remedy at 
law, is entitled to hâve the misdescription corrected, as the effect of 
such misdescription is to cast a cloud over his title. Gréer et al. v. 
VVatson, 170 Ala. 334, 54 South. 487; Jones v. McNealy et al., 139 
Ala. 379, 35 South. 1022, 101 Am. St. Rep. 38; 34 Cyc. 951. 

[2] Assuming, without conceding, that in any case the right of a 
grantor in a deed, or of his vendee, to resort to a court of equity to 
hâve it so reformed as to exclude from its opération property not 
intended to be affected by it, is dépendent upon the party seeking re- 
lief being in possession of the property claimed to hâve been mis- 
takenly included in the instrument sought to be reformed, yet it 
seems plain that such a rule cannot properly hâve application in such 
a case as the instant one. When one owns the timber on a tract of 
land and another owns the land itself, the former has no right' of 
possession that can be exclusive of the latter's. The timber owner's 
right to take possession of the timber can be executed only by enter- 
ing upon the land and severing it from the soil ; and, until this is 
donc, the actual possession of the timber, undelivered as yet, remains • 
in the gênerai owner in possession of the land, as the quasi bailee of 
the owner of the timber. Christopher et al. v. Curtis-Attalla Lumber 
Co., 175 Ala. 484, 57 South. 837. And the timber owner, in the ab- 
sence of any restriction or limitation upon his ownership, has as much 
right to refrain from cutting his timber as he has to eut and remove 
it. To say that he must enforce his right to the only kind of posses- 
sion to which he is entitled, namely, that of entering on the land and 
severing the timber from the soil, amounts to saying that he must do 
something that his ownership of the timber entitles him to refrain 
from doing. Even if, while the deed to Mary Powe is outstanding 
and unreformed, the appellant could maintain an action at law based 
on his right to the timber, his right to resort to a court of equity 
should not be conditioned upon his abandonment of a material part 
of the property interest which he seeks to hâve protected. 

In such a situation as the one disclosed by the averments of the 
bill in the instant case, the right of a grantor in a deed, or of one en- 
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titled through him to timber on the land conveyed, to hâve a cove- 
liant of warranty contained in the deed deprived of the effect of mak- 
ing the grantee the apparent owner of timber which was acquired by 
die grantor after the deed was executed, could net be fully protected 
if, in order for the party seeking such relief to be entitled to it, he 
must first hâve successfully asserted tlie only right to the possession 
of the timber which could be enforced at law. For the plainliff to 
hâve a standing in a court of equity, he is not required to show that 
he lias enforced a légal remedy, the coiistrained enforcement of 
which by him would curtail the very right he is entitled to hâve pro- 
tected. Wliat bas been said, we think, sufficiently answers the sug- 
gestion that the bill was deprived of equity by its failure to show that 
Lhe plaintiff was in the possession of either the land or the timber on 
it to which alone he was entitled. We are aware of no légal remedy 
by a resort to which the plaintifï could bave secured adéquate protec- 
tion against the appearance of ownership of the timber with which, 
in the situation developed by subséquent events, the deed to the de- 
fendant, as it was framed, clothed him. The plaintifï's property 
right, as disclosed by his bill, is of such a nature as required his re- 
sort to a court of equity for its protection against the claim recently 
set up by the défendant. The conclusion is that the plaintiff had no 
adéquate remedy at law, and that the facts stated in his bill entitle 
him to a decree declaring that the deed to the défendant is without 
effect upon plaintiff's title to the timber right acquired by the latter. 
The decree appealed from is reversed, and the cause is remanded 
for further proceedings not inconsistent with the conclusions above 
stated. 



In re MERRITT CONST. CO. 
(Circuit Court of Appeals, Second Circuit December 15, 1914.) 

No. 88. 

1. Bankkuptct <g=>126 — Trustée — AppeovaI/. 

Under Bankruptcy Act July 1, 1898, c. 541, § 45, 30 Stat. 557 (Comp. 
St. 1913, § 9629), providing that trustées may be individuals wlio are re- 
gpectively compétent to perform tlie duties of the office, and General Or- 
der 13 (89 Fed. vil, 32 C. 0. A. xvii), providing that the appointment of a 
trustée by the creditor shall be subject to the approval or dlsapproval of 
the district judge, the approval of the trustée selected by the creditors by 
either the référée or district judge Is a matter of discrétion, but the 
choice of the creditors should not be overruled except for substantial rea- 
sous. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 182, 184, 
187 ; Dec. Dig. <®=ï126.] 

2. Bankkuptct ig=446 — -Révision — Approval of Trustée. 

Where a trustée selected by the creditor bas been approved by the dis- 
trict judge, the appointment will not be disturbed by the Circuit Court of 
Appeals on pétition to revise, unless an abuse of discrétion appears. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929 ; Dec. 
Dig. <@=3446.] 

@3»For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digests & Iade::e^: 
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3. Bankeuptct <@=»126 — Appointment of Tbustee— Appboval — Heabino. 

While ordinarily a request by a créditer to présent évidence of tbe un- 
fltness of the trustée selected by the majority of the creditors sbould be 
allowed, it is net an abuse of tbe district judge's discrétion to refuse sucb 
request, wbere the circumstanees of the trustee's unfltness were fully 
brougbt out at the creditors' meeting and tbe objecting creditors did not 
Indicate tbat tbey had any new objection to présent. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 182, 184, 
187 ; Dec. Dig. <S=»126.] 

4. Bankruptcy 'S=»120 — Tkustbe — Officeb of Cobporatiion. 

A stockholder or officer of a bankrupt corporation is not, ipso facto, in- 
compétent to act as Its trustée in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. § 185; Dec. 
Dig. <S=j120.] 

Pétition to Revise Order of the District Court of the United States 
for the Southern District of New York. 

A. R. Campbell, of New York City, for petitioners. 
I. J. Beaudrias, of Yonkers, N. Y., for respondent. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

WARD, Circuit Judge. This is a pétition to revise an order of the 
District Court approving the élection of one Hayes as trustée. The 
bankrupt was a corporation engaged in the construction of roads. Its 
capital was practically owned by two persons, viz., one Merritt, the 
président, who was in charge of the office and finances, and Hayes, who 
was the outside man in charge of construction work. 

October 20, 1913, Merritf, who had also been for many years super- 
visor of the town of Eastchester, disappeared, leaving a large shortage 
in his accounts. November llth Hayes was appointed receiver in dis- 
solution proceedings in the state court. December 4th an involuntary 
pétition in bankruptcy was filed. December 17th the corporation was 
adjudicated a bankrupt. On the same day Hayes circularized the cred- 
itors to the effect that he desired to finish an outstanding contract of the 
corporation on which he had been engaged, and asking them to vote for 
him as trustée. January 21, 1914, the first meeting of creditors was 
held and Hayes was examined by counsel for minority creditors as to 
his connection with the corporation and as to various circumstanees 
thought to render him incompétent to act as trustée. Thereafter Hayes 
and one Baird were nominated, and Hayes was appointed trustée by a 
large majority of the creditors in number and amount. The attorney 
for the minority creditors asked the référée to disapprove the appoint- 
ment and to permit him to présent évidence on the subject which the 
référée denied, and confirmed the appointment. Upon a pétition to re- 
view, the District Judge confirmed the order of the référée. 

[1, 2] Section 45 of the Bankruptcy Act provides that trustées may 
be individuals who are respectively compétent to perform the duties of 
the office and réside in or hâve an office in the judicial district in which 
they are appointed. General Order xiii (89 Fed. vii, 32 C. C. A. xvii) 
provides that the appointment of a trustée by the creditors shall be 
subject to the approval or disapproval of the District Judge. The ap- 

tS::s'PoT other cases see same topjc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexer 
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proval by the référée and District Judge of the appointment of a trus- 
tée by the creditors is a matter of discrétion, depending upon the cir- 
cumstances of each case. The choice of the creditors should not be 
overruled by the référée or District Judge except for substantial rea- 
sons, and the confirmation by the District Judge of sucli appointment 
should not be disturbed by this court unless an abuse of discrétion ap- 
pear. 

[3] Ordinarily a request for leave to présent évidence within a rea- 
sonable time, as to the fitness of the trustée appointed by the creditors, 
should be allowed. In this case, however, the circumstances tending to 
show the propriety or impropriety of the choice of Hayes were very 
fully brought out at the first meeting of creditors. Counsel for the mi- 
nority creditors in asking to take further proof did not indicate any 
objections not already made. We see no abuse of discrétion in re- 
fusing the request. 

[4] As to the confirmation of the appointment by the référée and 
District Judge, we attach but little importance to the objections made. 
We do not assent to the proposition that a stockholder or officer of a 
corporation is, ipso facto, not compétent to act as trustée in bankruptcy 
of such corporation. As it is asserted in the brief and not denied that 
the affairs of the bankrupt bave been practically wound up, and its con- 
tracts, as far as possible, hâve been completed, it is not worth while, 
in the absence of any charges of bad faith or mismanagement on the 
part of the trustée, to discuss other objections made. 

The order is affirmed. 



LEWIS BLIND STITCH MACH. CO. -f. ARBETTE3R FELLING MACH. CO. 

(Circuit Court of Appeals, Seventli Circuit. Oetober 6, 1914.) 

No. 2088. 

Patents <g=>328 — Infkingement — Sewing Machine. 

The Lewis patent, No. 862,830, for a sewing machine for blind stitching, 
held not infringed by the machine of the Arbetter patent, No. 690,385. 
over which priority of invention is claimed for the Lewis patent; the 
mechanieal means employed in the Arbetter machine having not only been 
Independently conceived, but difCering In prlnclple of opération. 

Appeal from the District Court of the United States for the East- 
ern Division of the Northern District of Illinois ; Arthur L. Sanborn, 
Judge. 

Suit in equity by the Lewis Blind Stitch Machine Company against 
the Arbetter Felling Machine Company. Decree for défendant, and 
complainant appeals. Affirmed. 

The appellant Is complainant in a blll filed In the District Court, charging 
infringement of its patent No. 862,830, issued August 6, 1907, upon appllc-atlou 
filed August 2, 1902, for a sewing machine, and this appeal Is from a décret; 
on final hearing dlsmlssing the blll for want of equity — the opinion of the 
trial court thereupon belng reported in 208 FedL 992. 

The spécification of the patent in suit states: "My invention relates to 
sewing machines, and more particularly to blind stitch sewing machines ; that 
Is, machines maklng stitches which enter and leave the same slde of the 

®=3For o^her cases see same topic & KEY-NUMBBR in ail Key-Numbered Digesls & Indexe.-; 
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goods, and which are locked or encliained upon the said side. The object of 
my Invention Is to simplify the construction of blind stitch sewing machines, 
and to provide mechanism whereby stltches can be niade which are invisible 
on the opposite side of the goods to that on which the stltches are made. 
but which are locked or enchalned upon the side or face of the goods upon 
which the needle enters, and which can be also concealed or nearly so or! 
the side of the goods in which the stltches are made." 

The spécifications and drawlngs are elaborate in description of the maehinp 
and its varions parts, whicli are in their nature somewhat complieated, but 
are largely of the famillar type of domestic sewing machines with thelr font 
mechanism, needle control, and hook and bobbln déviées; and the niachiut' 
Is of the lock stitch type for making blind stltching, in many respects of an 
old and famillar type in an old art. The patent contains 79 clalms, but only 
10 of thèse clalms are involved In the charge of Inf rlngement ; and the 
claims so involved are classifled In the appellant's brlef Into three groups. 
namely: 

I. The flrst group comprises the main subject-mattor of controversy, and 
consists of two claims, 72 and 7G, reading as follows: 

"72. In a sewing machine for blind stitching, the combiiiation with stitch- 
forming mechanism of means for presenting the goods to the needle with 
the edge adjacent to the needle incllned to the path of reciprocation of said 
needle." 

"76. In a sewing machine for blind stltching, the comblnatlon with stitch- 
formlng mechanism of means for presenting the goods to the needle vk'ith the 
edge adjacent to the needle incllned to the path of reciprocation of said 
needle, and an edge guide for the goods." 

II. The second group is refeiTed to as the "incllned hook" claims, also 
consistlng of two claims, and nurabered 42 and 71, reading as follows: 

"42. In a sewing machine, the comblnatlon with a reclprocatlug needle of a 
rotary hook containing a bobbin and incllned to the path of reciprocation of 
said needle, the rear face of said hook co-operating with said needle to take 
the loop." 

"71. In a sewing machine for blind stltching, the coiubin.ation with a nee.dJe 
of a rotary hook incllned to the patlj of reciprocation of said needle, said 
hook havlng an incllned cast-off surface, and an offset for gulding the thread 
onto said cast-off surface. 

III. The thlrd group Is referred to as the "needle deflectlon" claims, num- 
bered 4.5, 46, 48, 50, 51, and 53, reading as follows: 

"45. In a sewing machine for blind stitching, the combiuatîon with a guide 
of stitch-forming mechanism, including a needle, and means for holding said 
needle under tension and in alignment while passing said guide. 

"40. In a sewing machine for blind stltching, the comblnatlon with stitch- 
forming mechanism, Including a needle arrangea with its axis at an angle to 
the path of reciprocation, of a guide for the goods, and a needle guide for 
deflecting said needle." 

"48, In a sewing machine for blind stitching, the comblnatlon with stltcli- 
forming mechanism, including a needle havlng its point substantlally in !ine 
with its side, of a guide for the goods, and a needle guide for deflecting said 
needle before it enters the material." 

"50. In a sewing machine for blind stitching, the comblnatlon with stitch- 
forming mechanism, including a needle havlng its point substantlally in Une 
with one of its sides and havlng Its axis incllned to the path of reciprocation, 
of a back guide and a needle guide for deflecting said needle. 

"51. In a sewing machine for blind stitching, the comblnatlon with stitch- 
forming mechanism, including a needle having its point substantlally in Une 
with one of its sides and having its axis incllned to the path of reciproca- 
tion, of a reciprocatlng back guide, a needle guide, and means for positively 
llmitlng the movement of said back guide toward said needle." 

"53. In a sewing machine for blind stitching, the comblnatlon with stitch- 
forming mechanism of a rlgld needle guide for deflecting the needle before 
it enters the material, a movably mounted back guide, and means for posi- 
tively llmitlng the movement of said back guide toward said needle." 
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The alleged Infringing machine of Lhe appellee purports to be niade under 
patent Xo. 690,385, issued to W. Arbetter, .Tanuary 7, 1902, on application Hit!! 
August 13, 1901, for "sewing machine for felling," togetlier with subsequenl 
Arbetter patents. While this patent was granted prior to the above-niontionetl 
grant to Lewis and upon an application flled uearly a year prior to tlie ix-wis 
application, it Is contended on behalf of tlie appellant that the proof estnb- 
lishes priorlty of Invention in favor of Lewis, both through procoedir.gs iu thp 
Patent Office and through proof in the présent record. Such priority is con- 
troverted, however, on behalf of the appellee and forma one of the issues 
in the case. 

The défenses set up are Invalidity of the claims in suit, and nonlnfringe- 
ment of any of the claims, if any thereof are valid. The ruling of the Dis- 
trict Court sustains the défense of noninfringement. 

George T. May, Jr., and Edward Rector, both of Chicago, 111., for 
appellant. 

Frederick P. Fish and Nathan Heard, both of Boston, Mass., for ap- 
pellee. 

Before BAKER, SEAMAN, and MACK, Circuit Judges. 

SEAMAN, Circuit Judge (after stating the facts as above). The 
complainant, Lewis Blind Stitch Machine Company, appeals from a 
decree which disinisses its bill charging the défendant, Arbetter Fell- 
ing Machine Company, with infringement of its Lewis patent, No. 
862,830, for "sewing machine," issued August 6, 1907, on application 
filed August 2, 1902. Its patent claims in controversy are 10 in num- 
ber (out of 79 claims allowed in the grant), which are classified in three 
groups throughout both briefs, and thus described in complainant ap- 
pellant's brief : (1) Claims 72 and 76, relating to "a combination of 
stitch-forming mechanism and work-presenting mechanism" for "nov- 
el and advantageous results" ; (2) claims 42 and 71, being the "inclined 
hook" claims; and (3) claims 45, 46, 48, 50, 51, and 53 as "needle 
deflection" claims. In the spécifications the invention is described as 
relating "particularly to blind stitch sewing machines; that is, ma- 
chines making stitches which enter and leave the same side of the 
goods, and which are locked or enchained upon the said side." 

As the defendant's alleged infringing mechanism is made under Ar- 
better patents, whereof No. 690,385 (for a "sewing machine for fell- 
ing") is the fundamental grant, on an application filed August 13, 1901 
— a year prior to the Lewis application — for which patent issued Jan- 
uary 7, 1902, and is substantially foUowed by the defendant's machine, 
the complainant has rightly been burdened with the unusual require- 
ment to prove actual priority of the Lewis machine as patented over 
that of Arbetter, as well as proving infringement of the Lewis claims ; 
and the adequacy of proof upon this issue of priority in respect of the 
main claims (72 and 76) is one of the serions controversies in the ar- 
guments. Validity of the claims in suit under other prior patents in 
évidence is challenged, and a considérable portion of the argument is 
directed to that issue. The rulings of the trial court, however, sus- 
tain the défense of noninfringement of ail thèse claims, as the ground 
for dismissal of the bill, and the opinion expresses the view that 
priority over Arbetter's machine is established and assumes the valid- 
ity of the several claims. Nevertheless, counsel for the défendant ap- 
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pellee urges three propositions for décision on this appeal (beside the 
contentions of noninfringement in any view of the claims), in sub- 
stance : First, that the defendant's machine is an independent develop- 
ment, borrowing nothing from Lewis, and has neither "obtained sub~ 
stantially the same resuit," nor "obtained its resuit in substantially 
the same way," or by the same means ; second, that if the Lewis 
claims read in any sensé upon the defendant's machine, they are in- 
valid as mère claims for a resuit and met in the prior art ; third, that 
Arbetter's invention was prior, and any Lewis claims reading thereon 
are invalid for that cause. We believe the issue of infringement as 
presented in this record may rightly be treated as the primary one for 
détermination under the several claims involved, and that, if the de- 
cree is sustainable for noninfringement, neither issue of priority over 
Arbetter nor of validity of the Lewis claims requires considération, 
although the foregoing first and second propositions may enter into 
considération on the inquiry of infringement. 

The opinion of Judge Sanbom, as the trial judge, is reported in 
208 Fed. 992, and its excellent and ample preliminary statement of 
the matters of fact involved in the controversy may be consulted for 
understanding thereof without répétition hère. Its descriptions of the 
mechanisms respectively of Lewis and Arbetter, their opérations and 
distinctions, and the problems met and solved by each, îeave little to 
be stated additionally ; and its summary of the extended proceedings 
in the Patent Office, disclosed by the Lewis fàle wrapper — upon which 
claims were ultimately allowed, over référence to Arbetter's prior pat- 
ent (on ex parte affidavit of priority of Lewis) and other références, — 
and as well the summary of proceedings on interférence between rival 
applications of Lewis and Arbetter, referred to as the "seam applica- 
tion record," may become both pertinent and instructive for inter- 
prétation of the claims in suit. The évidence leaves no room for 
doubt that Arbetter's conception of the entire mechanism embraced 
in his patent No. 690,385, was an independent one, not derived from 
the Lewis conception in any respect; but it is assumed for the pur- 
pose of the présent inquiry — without so deciding, as hereinafter ex- 
plained — that Lewis proves priority in his conception and réduction 
to practice of such inventions as his later application sets forth, and 
in that view it is unquestionable that the scope thereof, as clearly 
disclosed and allowed, cannot be narrowed because of this independ- 
ence of the Arbetter conception or priority of application thereupon. 
It is equally plain, however, that its scope cannot be enlarged beyond 
the original conception and disclosure of Lewis (as carried out in 
changes made in his old machine in évidence) to embrace the Arbet- 
ter disclosure of means and function, through the subséquent amend- 
ments introduced by Lewis in the long course of his proceedings in 
the Patent Office. 

Neither of thèse patentées claims a pioneer invention in sewing 
machines for blind stitching, as many prior machines had accomplish- 
ed such work ; but the appellant contends that the Lewis invention is 
entitled to rank as a pioneer in producing "a machine for doing blind- 
stitch concealed-efïect felling," and the opinion below states that the 
Lewis machine "was the first successful machine to do such felling." 
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The nature of this invention remains to be considérée!, under the 
above-mentioned assumption of priority in machine felling; but this 
distinction between the two patents in référence thereto may well be 
borne in mind: While Arbetter's patent is both entitled and specified 
as a "sewing machine for felling," for which a patent issued several 
months prior to the filing of the Lewis application, and the ensuing 
spécifications of Lewis refer to his stitching as "concealed, or nearly 
so, on the side of the goods in which the stitches are made," they do 
not mention the well-known and important work in the manufacture 
of clothing classified as felling, but do specify work which requires 
another familiar class of stitching called "overseaming" or "cross- 
seaming," which does not require the "concealed effect" of felling 
Nor do we understand the testimony introduced in support of prior- 
ity therein (aside from Lewis' personal testimony) to establish clearly 
that the commercial use of this Lewis original machine in évidence ex- 
tended to actual felling work as above defined. In the arguments of 
counsel much discussion is directed for and against this proposition, 
stated in an opinion of the Court of Appeals for the District of Co- 
lumbia (Arbetter v. Lewis, 34 App. D. C. 491), on the seam-applica- 
tion interférence proceedings between Lewis and Arbetter, in référ- 
ence to the Lewis conception and structure, namely, that "concealment 
of either thread was as foreign to his original design as it is impossible 
of accomplishment in his seam." We are of opinion, however, that 
décision of that issue is not needful herein, so that considération there- 
of may rightly be reserved for hearing in the seam-application case, 
mentioned in the brief s as pending in the District Court. 

Both Lewis and Arbetter necessarily used in common for their ma- 
chines the gênerai means and features of the old sewing machine art, 
and both inventions were limited to the spécial means devised for its 
new method of machine stitching. Refer ring to the descriptions of 
each of their particular means and its opération presented in the 
opiniop below, we believe it to be plain that each proceeded upon and 
carried out a différent scheme of means to accomplish his purpose. As 
correctly stated in the brief for appellant : 

"The essential mechanism of any lock stitch machine consists of (a) the 
goods-handling mechanism and (b) the stitch-forming mechanism. • The goods- 
handling mechanism properly positions the goods to receive the needle and 
feeds the goods along between needle reciprocations. The stitch-forming 
mechanism handles the thread. It consists essentially of the thread-carrying 
needle, the co-operating shuttle or hook mechanism and the thread-control 
devices, such as take-up, tension, etc." 

Thèse définitions, however, may well hâve the further explanation 
that the goods-handling means of the prior art generally concurred in 
feeding the goods "in a straight line fore and aft of the machine," 
with other means to permit turning and shifting to follow the desired 
line of stitching. The Lewis machine départs from this usual method, 
and provides for feeding and holding the goods in a direction diagonal 
to the needle, so that, when the goods are bent around the edge of 
the back guide (table edge), the "needle-to-edge relation" is obtained 
for the stitch-making, "with the edge adjacent to the needle inclined 
to the path of reciprocation of said needle." We understand the stitch- 
219 F.— 36 
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forming mechanism to be of the old art in its "vertically reciprocating 
needle," carried in a needle bar and "shogged" laterally to form two 
rows of stitches, wherein the only features of novelty claimed are the 
two éléments referred to as the "inclined hook" and the "needle de- 
flection" means, each of which is to be considered later in référence 
to the particular daims and charges of infringement. The above men- 
tioned needle-to-edge relation reiterated in the appellant's argument as 
the conception of Lewis on which his invention hinges, is the normal 
relation in hand work for felling and overseaming. Undoubtedly this 
relation was dominant in the mind of Lewis (and of Arbetter likewise) 
as a resuit sought and in some measure attained by the means devised, 
but we do not understand it to be the conception in the sensé of the 
patent law for which monopoly is authorized. It was equally open 
(as well as obvious) to subséquent inventors of other means for like 
object. From the Lewis spécifications and claims, and ail consistent 
testimony as well, it plainly appears, as we believe, that his entire con- 
ception of means was the above-stated departure from the normal 
goods-presenting means and methods in his new provisions, together 
with the normal stitch-forming means merely adapted to such diagonal 
and edgewise arrangement of the goods. 

The Arbetter conception and device, however, clearly diflfers from 
that of Lewis both in his approach to the solution and in his device of 
means, namely : Following out the normal method of f eeding and 
presenting the goods for stitching, his attention and device were en- 
tirely directed to the stitch-forming means for obtaining the necessary 
needle-to-edge relation. That Arbetter succeeded therein in provid- 
ing stitch-forming mechanism which is commercially effective for ma- 
chine felling, extensively required in the manufacture of clothing, is es- 
tablished by the testimony ; and we believe it to be likewise established, 
not only that his device is more effective than that of Lewis for such 
work, but that such efficiency is unmistakably due to his stitch-forming 
means and methods. Therefore, if such mechanism is not within the 
scope of invention in means allowable to Lewis, the défendant ap- 
pellee is entitled to affirmance of the decree. 

L The claims chiefly relied upon for the charge of infringement are 
claims 72 and 76. As stated in the appellant's brief : 

"The Invention covered" thereby "is beyond doiibt the (actor of greàtêst 
importance in this patent, and ciaim 72 is the more important claim of the 
two. It covers the fouudation Invention." 

Claim 72 reads : 

"In a sevving machine for blind stitching, the combination with stitch- 
forming meclianism of nieaus for presenting the goods to the needle with the 
edge adjacent to the needle inclined to the path of reclprocation of said 
needle." 

Claim 76 is identical therewith, except that it states in addition, "and 
an edge guide for the goods." 

Thèse propositions are undisputed (as indicated in our foregoing men- 
tion of the respective conceptions and devices) : That the defendant's 
(Arbetter) machine contains neither (a) the stitch-forming mechanism, 
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(b) the gooàs presenting means, nor (c) the edge guide described in the 
spécifications of the Lewis patent, and that it is entirely free, both 
from its independent origin and its distinctive co-operation of means, 
from imputation of colorable évasions tiiereof. The charge of infringe- 
ment, therefore, is predicated solely on the contentions that the Lewis 
mechanism is entitled to the "broad view appHcaHe to inventions of 
primary attainment" ; that it "falls in the highest class," as a "pioneer 
in concealed-effect machine felling," so that thèse claims mnst "receive 
libéral interprétation and a wide range of équivalence," embracing the 
Arbetter mechanism for analogous work; and that this view arises 
mainly, if not wholly, through the "novelty of his needie-to-edge rela- 
tion" in machine stitching. It is true, as before stated, that both ma- 
chines hâve the needle-to-edge relation for stitching and that both are 
capable of doing felling with some measure of the desired concealment 
of stitches, although their différence in structure imposes well-defined 
différence in the extent of concealment in favor of the Arbetter ma- 
chine. Whatever quality or rank may be assumed, however, for the 
Lewis invention, we believe thèse contentions for infringement to be 
untenable, when the distinction is observed (as heretofore noted) be- 
tween the two inventions, both in the inventor's conception of the prob- 
lem and in the means devised for its accomplishment. 

Under the elementary law of patents no doubt is entertainable that 
Lewis could not obtain monopoly to exclude other inventors, either from 
use of the needle-to-edge relation in a sewing machine or from ma- 
chine stitching to do felling work, and it follows necessarily that the 
doctrine of équivalents cannot be extended to create such monopoly of 
function by judicial interprétation. Without overthrowing the settled 
rule in that regard, we believe équivalence of means cannot be attrib- 
uted to the Arbetter machine. 

The Lewis conception was a radical and novel change from the 
normal method of feeding the goods in a straight line, so that the path 
of reciprocation to the needle is at an inclination to the line of feed. 
This is the "means for presenting the goods to the needle" which is 
plainly the single feature and élément of novelty set forth in thèse 
claims — the edge guide, mentioned as an additional élément in claim 
76, being an essential part thereof to préserve mechanical inclination 
throughout the opération — ^and such means for obtaining and preserv- 
ing the desired relation of fabric and needle undoubtedly constitutes 
the essence of invention for which the patent was granted. 

Arbetter, on the other hand, independently sought and obtained that 
relation through a stitch-forming mechanism, whereby the normal 
feeding arrangement was preserved without change. His conception 
(seemingly in the natural direction) involved more difficulty in its 
mechanism, but proved more effective than that of Lewis for con- 
cealment of stitches, and perhaps for commercial work. For the pur- 
poses of this inquiry, it is sufficient to quote from claim 4 of his patent 
for définition of his novel mechanism, namely : 

"Means to turn the stitch-forming means about an axis vertical to the work 
support that the neefîle may enter the materlal parallel with and then at an 
angle to the line in which the material is fed." 
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This oscillation means enables one row of stitches to be inclined and 
the other row to be parallel, so that concealment of the base row is 
secured, while in the Lewis method both rows of stitches are inclined 
and like concealment of the base row cannot be accomplished. The 
"path of reciprocation of said needle" referred to in the Lewis claims is 
constantly in the same direction, while Arbetter obtains necessarily 
two paths of reciprocation at angles to each other. 

Wc believe, therefore, that not only is identity of means and opéra- 
tion disproved, but that fundamental différences therein produce matc- 
rial différences in their felling work, and that the alleged infringement 
of claims 72 and 76 is without support under the facts in évidence. 
Neither review nor citation of the numerous authorities called to at- 
tention for such support seems needful, as none of them impresses us 
to bear in favor of the contention. The important case of Reece But- 
ton-Hole Mach. Co. v. Globe Button-Hole Mach. Co., 61 Fed. 958, 10 
C. C. A. 194, in référence to liberality of interprétation for a meritori- 
ous patent, is greatly relied upon for application to thèse claims ; but 
we do not understand the facts there involved, nor the notable opinion 
of Judge Putnam (spéaking for the Circuit Court of Appeals for the 
First Circuit) to be applicable hère. As stated in that opinion, the 
question involved was the defendant's contention that the patent in suit 
"can in no event cover a machine of which the frame is stationary and 
the plate moves," for the reason that it spécifies that the frame of the 
device moves and the plate is fixed, and this despite the fact that "the 
defendant's machine accomplished the same resuit by mère reversai 
of this action." It further states that the défense rests on the proposi- 
tion that the entire novelty "turns on the fact that the plate is fixed and 
the frame moves," but on review of the facts as to the actual inven- 
tion this proposition was overruled, as destructive of "the entire value 
of this most important, useful, and hitherto profitable invention." The 
ultimate ruling against the narrow interprétation sought by the dé- 
fense appears in thèse words: 

"ïhe princlple of his stltching mechanism is clearly such that the relative 
moveiueiits between it and the plate are essential, while the absolute move- 
mcnt — that is, whether the plate moves or the frame moves— are nonesse)i- 
tials." 

For its basic distinction from the case at bar, as above reviewed, 
no additional comment is required. 

2. The claims refenxd to as the "inclined hook claims" are numbers 
42 and 71, wherein the only feature of novelty asserted is "the inclina- 
tion of the rotary hook to the path of needle reciprocation," as it is con- 
ceded that "such a rotary air hook was not new with Lewis," and the 
advantage of its inclination, as specified, is that "more ready discharge 
is accomplished by bringing the beak of the hook further toward the 
outer or front face of the hook, thus having less distance to carry the 
thread forward." As otherwise stated by complainant's expert, it 
"facilitâtes the casting off of the loop of needle thread while still retain- 
ing the periphery of the hook close to the stitch-forming point." The 
need and benefit of this arrangement in the Lewis mechanism, for the 
required speed and accuracy of opération, is unquestionable. We shall 
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not undertake, however, to analyze the refinements of reasonjng upor. 
which experts and counsel on behalf of the appellant contend, both for 
invention in this arrangement over the conceded prior art showing in- 
clination of hook to the path of needle reciprocation, and for infringe- 
ment thereof by the defendant's différent inclination of hook. It is 
deemed sufificient for affirmance of the ruling of noninfringement, that 
the évidence estabHshes thèse propositions : (1) That the two mecha- 
nisms in suit differ (a) in the type of hook used ; (b) in the direction of 
inclination thereof ; and (c) in the f unction of its inclination. (2) That 
the Lewis hook of the exhibit "Lewis Old Machine," of the type known 
as "parallel hook," was merely tilted for his improvement to the in- 
clined arrangement of the patent for the above-mentioned "facility of 
casting off." (3) That the Arbetter hook is distinctively of the other 
type, known as "vertical hook," and its inclination is away f rom the ver- 
tical, so that its function cannot be identical with the Lewis inclination. 
3. In référence to the six claims denominated the "needle deflecting 
claims," we adopt the conclusion stated in the opinion below for déniai 
of infringement, namely: 

"That the défendant does not use the Lewis needle guide, but merely the 
old form found in a uumber of earlier patents. If the defendant's needle is 
put under tension, it is a matter of accident, and does not resuit from the 
construction or hanging of the needle, nor from the way the guide is made or 
adjusted." 

The suggestion in the brief of counsel for appellant that the old 
needles in évidence, taken from machines of the défendant, support 
"the likelihood of at least intermittent infringement," does not impress 
us to merit discussion. 

The decree of the District Court is affirmed. 
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(Circuit Court of Appeals, Third Circuit. January 22, 1915.) 

No. 1865. 

1. Patents ®=318 — Infringement — Accountinq — Bubden or Pboof. 

Where profits are made by the use of an article patented as an entlrety, 
the infringer is liable for ail the profits, unless he sustains the burden of 
showing that a portion of them is the resuit of some other thing used by 
hlm. 

[Ed. Note.— For other cases, see Patents, Cent Dlg. §§ 566-576; Dec. 
Dlg. <g=>318. 

Accounting by infringer for profits, see notes to Brlckill v. Mayor, etc., 
of City of New ïork, 50 C. C. A. 8; Clark v. Johnson, 120 C. C. A. 389.J 

2. Patents iS^^jSIS — Infringkaient — Accounting — Bubden of Proof. 

Where an infringing invention is used in combination with noninfring- 
Ing features, and each jointly but unequally contributes to the profits, as 
the infringed patent créâtes only a part of the profits, the patentée is en- 
titled to recover only that part of the net gains, and must give évidence 
reliable and tangible, and not conjectural or spéculative, tending to sup- 
port or apportion the profits between the infringing and noninfringing 
features, or show by equally reliable and satisfactory évidence that the 

®=>For othor ca.ses see samo topic & KEY-NDMBER ia ail Key-Numbered Digrests & Indexes 
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entire value of tlïe wUole machine as a inarketable article is properly and 
legally attributable to the patentée! feature. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 56ft-576; Dec. 
Dig. ®=>318.] 

3. Patents (g^.OlS — I.nfringemenï — Accountinq — Biirden of Pkoof. 

The burden on a patentée of apportioning the commiuglod profits on an 
Inlrlnging article between the infrlnging and nouinfiinging éléments is 
sustained by proof demonstrating that défendant lias so inextricably com- 
uiingled and oonfused the parts composing the article that the profits 
cannot be accurately or approximately apportioned. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 50(j~576; Dec. 
Dig. cS=>,S18.] 

4. Patents ©=3319— Infeingement — Accounting — Sufficienct of Evidence. 

In an action for infrlngement of a patent for an improvement on a 
refrigerator partition by a manufacturer of refrigerator freight cars, évi- 
dence as to the relative cost of the partition, the car, and the body thereof, 
and as to the cost of installing such partition when furnished by defend- 
ant's customers, held to furnish a sufficient basis for the apportioninent 
of profits between the infringing and nonlnfriiiging features of the car ; 
and hence a Judgment for nominal damages on!y was erroneous. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 577-586; Dec. 
Dig. .S=>319.] 

Appeal from the District Court of the United States for the District 
of New Jersey; Edward J. Bradford, Judge. 

Suit by the Seeger Refrigerator Company against the American 
Car & Foundry Company. From a decree (212 Fed. 742) for com- 
plainant for nominal damages only, it appeals. Reversed, with instruc- 
tions. 

Edmund Wetmore, of New York City, for appellant. 
Frederick P. Fish, of Boston, Mass., and John G. Johnson, of Fhila- 
delphia, Fa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. This appeal is from a decree 
awarding to the appellant a nominal sum only on account of profits 
made by the appellee in the use of a device infringing three claims 
of the appellant's patent. The patent (while in form for a combination) 
is really for an improvement in one élément only, and is specially in- 
tended to protect a parttcular form of opening or port in the parti- 
tion of a refrigerator. The improvement is fully described by the 
late Judge Cross in an opinion sustaining the patent, reported in (C. 
C.) 171 Fed. at page 416, and in the affirming opinion of this court de- 
livered by the late Judge Lanning, reported in 178 Fed. at page 278, 
101 C. C. A. 542 (certioran refused 216 U. S. 618, 30 Sup. Ct. 573, 54 
h. Ed. 640). 

One of the claims may be quoted, in order to indicate the scope of 
the patent: 

"(1) In a combined refrigerator and freezer, a suitable outside case, a 
refrigerating room and an ice buiiter tlierein separated by a partition, In- 
verted V-shaped ports in said partition leading from the refrigerating or 
freezing room into said ice bunker, and ports leading through the bottom of 

(@=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digesis & ladOMs 
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said ice bunker aud theiiee Into the bottoni of the refrigeniting rcom, sub- 
stantially as and for the purposes set fortti." 

As will be observed, the "suitable outside case" is a vvidely inclu- 
sive phrase ; in the présent dispute it vvas applied to a ref rigerator 
freight car equipped with a partition that was held to infringe. An 
accounting having been directed, the appellant made no claim for dam- 
ages but asked for profits only, and the master awarded a sum of 
nearly $663,000. The appellee excepted, and the district 'court held the 
appellant's évidence to be déficient and entered a decree for a nominal 
amount. (D. C.) 212 Fed. 742. 

The opinion belovv discusses very fully and with much care the gên- 
erai rules upon the subject of accounting for profits, and with much of 
it we are in accord. But we are unable to agrée with the conclusion 
that suflîcient évidence was not presented to justify a finding concern- 
ing the amount of profit fairly chargeable against the infringing de- 
vice. The récent décision of the Suprême Court in Westinghouse Co. 
V. Wagner Co., 225 U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. 
R. A. (N. S.) 653, was evidently intended to furnish a new starting 
point in the developed law on the subject before us, and we need not 
consider any other of the numerous cases that bave been cited. The 
importance of the subject may justify us in giving a somewhat detail- 
ed outline of that décision. 

The device there in question improved an electrical transformer. 
When a current of low voltage is transformed into a current of high 
voltage, beat is generated, and beat détériorâtes a transformer. The 
■Westinghouse patent deals with this problem, and bas proved to be of 
great value. The Wagner Company was obliged to account for the 
sale of transformers that infringed claim 4 of the patent. Before the 
master it was proved that the company had made many other electrical 
appliances as well as the infringing transformer, and that ail its output 
was made in the same shop by the same workmen and under tbe same 
gênerai superintendence. No separate account was kept of the cost 
of making the transformers, and the company's books did not show 
definitely what profit, if any, bad been realized from tbeir sale. But 
tbe booics did show tbat the gross receipts from tbe sale of ail appli- 
ances during the accounting period aggregated more than $2,300,000, 
and tbat a gross profit of 8 per cent, had been realized tbereon. Evi- 
dence was also given, sucb as tbe growtb of the plant and the exten- 
sion of tbe business, to warrant a finding tbat 8 per cent, was not the 
true profit, but that the company's gênerai policy was to charge priées 
that would net 25 per cent. From ail tbe évidence the master found 
tbat tbe company had made an approximate profit of more than $132,- 
000 from tbe sale of the infringing transformer; and he made this 
finding in spite of the company's insistence tbat tbe évidence was in- 
sufficient. The company then undertook to show that the infringing 
transformers contained certain valuable éléments not covered by claim 
4, and contended tbat the plaintiff must tberefore apportion the profit 
and could only recover so much as was due solely to the infringement 
of that claim. Tbe master disposed of this contention by holding that 
claim 4 was an entirety, whose éléments gave the whole commercial 
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value to the infringing transformers. Upon this point the court below 
and thç Court of Appeals disagreed with the master, holding the trans- 
formers to contain noninfringing and valuable improvements that con- 
tributed to the profits, and restricting the patentée to nominal dam- 
ages on the ground that he had failed to offer évidence from which the 
profit could be apportioned among the varions éléments, infringing and 
noninfringing. 

[1,2] Thèse were the facts, and the Suprême Court (after saying 
that there had been "much controversy upon «the subject and a con- 
flict in the décisions") evidently thought it désirable to clarify the sit- 
uation and to summarize the rules that ouglit to govern this difïîcult 
and important matter. We quote the two rules that are specially rele- 
vant to the présent dispute : 

"(c) A^lhere profits are made by the use of an article patenteâ as an en- 
tirety, the infrlnger is liable for ail the profits, 'uuless he ean show — and 
the burden is on him to show — that a portion of them is the resuit of soiue 
otiier thing used by him.' " Elizabeth v. Pavement Co., 9T U. S. 126, 24 L. 
Ed. 1000. 

"(d) But there are many cases in which the plaintifC's patent Is only a 
part of the machine and créâtes only a part of the profits. His Invention 
may hâve been used in comblnation with valuable Improvements made, or 
other patents appropriated by the infringer, and each may hâve Jointly, but 
unequally, contributed to the profits. In sueh case, if plaintiff's patent only 
created a part of the profits, he is only entitled to recover that part of the 
net gains. He must therefore 'give évidence tending to separate or apportion 
the defendant's profits and the patentee's damages between the patented 
feature and the unpatented features, and such évidence must be reliable and 
tangible, and not conjectural or spéculative ; or he must show, by equally re- 
liable and satisfactory évidence, that the profits and damages are to be calcu- 
lated on the whole machine, for the reason that the entire value of the whole 
machine, as a marketable article, is properly and legally attributable to the 
patented feature.' " Garretson v. Clark, 111 U. S. 120, 4 Sup. Ct. 291, 28 L. 
Ed. 371. 

[3] Recognizing the difficulty of applying rule (d) in cases where it 
is not possible to separate a single profit into its component parts, the 
court gives spécial attention to this subject. The opinion refers to 
the object of section 4921 of the Revised Statutes (Comp. St. 1913, § 
9467), namely, to afïord ample redress against an infringer, and points 
out the danger that this object may be nullified by the ingenuity of in- 
fringers, wrho may so smother a patent with improvements that the 
injured patentée cannot possibly separate the illégal gain into parts, 
thus producing the indefensible resuit that "the greater the wrong, the 
greater the immunity." It is then declared that while the patentée 
must prove his case, and must carry "the burden imposed by law upon 
every person seeking to recover money or property from another," this 
gênerai rule has its limitations and must not be pressed so far as to 
override other rules equally important. Applying the rule with its lim- 
itations to the case then in hand, the court takes up the course of 
proceeding before the master, saying that when the patentée had 
proved his patent and the defendant's infringement, and had ofïered 
évidence tending to show that profit had been made, he had sustained 
the burden imposed upon him. Thereupon the burden shifted to the 
défendant, who had sustained it in turn by oiïering évidence to the ef- 
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fect that some part of the profit was due to the use of noninfringing 
and valuable improvements. The court assumed that the défendant 
had made out a prima facie case in this respect, and that the burden 
was again shifted — "the burden of apportionment was then logically 
on the plaintiff, since it was only entitled to recover such part of the 
commingled profits as was attributable to the use of its invention." 

Now, how did the plaintifï sustain this burden? The problem was 
admittedly difficult, for, although profits in gênerai had been proved, 
the witnesses were unable to apportion them among the inf ringing and 
the noninfringing éléments. Nevertheless, the court held that the 
plaintiff had done ail that was required of it, and applied one of the 
limitations to the gênerai rule : 

"Having, by books and other data, proved to the satisfaction of the 
master the existence of profits, the plaintifï had carried the burden imposed 
by law, and established every élément necessary to entitle It to a decree, 
exeept one. As to that, the act of the défendant had made it not merely 
difficult but Impossible to carry the burden of apportionment. But plaintiff 
ofCered évidence tending to establish a légal équivalent. It had proved the 
existence of a fact which,, whether treated as a rule of évidence or as a mat- 
tep of substantive law, would entitle it to a decree for ail the profits. The 
method was différent from that mentioned in the second branch of the rule 
in the Garretson Case, 111 U. S. 120 [4 Sup. Ct. 291, 28 L. Ed. 371] ; but the 
plaintiff had now presented proof to demonstrate its right to the whole of 
the fund, because of the fact that the défendant had inextricably commingled 
and confused the parts composing It. This resuit would not be in conflict 
with the prlnciple whlch in the first Instance Imposed the burden of proof 
on the plaintiff, but merely gave légal effect to a new fact which as a mat- 
ter of law entitles the patentée to a partlcular judgment. It presented a 
case where the court was called on to détermine the Uabillty of a trustée ex 
maleflclo, who had confused his own gains with those which belonged to 
the plaintiff. One party or the other must suffer. The inséparable profit 
must be given to the patentée or infrlnger. The loss had to fall on the inno- 
cent or the guilty. In such an alternative the law places the loss on the 
wrongdoer." 

The rest of the opinion is mainly taken up with stating and answer- 
ing the supposed objections to applying the doctrine of confusion pf 
goods to patent cases ; the conclusion being that the doctrine ought to be 
applied, but. only when the patentée has exhausted ail available means 
of apportionment. If he has done this, if he has "resorted to the 
books and employés of the défendant, and by them or expert testimony 
(has) proved that it was impossible to make a séparation of the prof- 
its," the doctrine of confusion of goods is then to be applied. 

And the court added : 

"It may be argued that, in its last analysis, this Is but another way of 
saying that the burden of proof Is on the défendant. And no doubt such. In 
the end, wlU be the practical resuit in many cases. But such burden is not 
imposed by law ; nor is it so shifted until af ter the plaintiff has proved the 
existence of profits attributable to hIs invention and demonstrated that they 
are impossible of accurate or approxlmate apportionment. If, then, the 
burden of séparation is cast on the défendant, it is one which justly should be 
borne by him, as he wrought the confusion." 

[4] Let us apply thèse principles to the case in hand. The partition 
of the Quinn patent, with its peculiar openings, is only a small élément 
in the refrigerator cars made by the défendant. Thèse cars are made 
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up of running gears and body, but of course the gears are so entirely 
distinct ar^d so easily separable that we may lay them aside without 
discussion. And, even when we confine ourselves to the body alone, 
it seems clear that the body is composed of numerous parts that hâve 
so little to do with the peculiar openings in the partition that it would 
be out of the question to regard the whole profit on the body as due to 
the use of the partition alone. The master, however, felt bound to 
take this view, deciding, in eflfect, that the body was a unitary structure, 
and held the défendant accountable for the whole profit on the body 
of each car, after deducting an allowance conceded by the plaintiff. 
We agrée with the district judge that this basis of calculation was er- 
roneous, and approve the reasoning to be found on pages 749 and 
750 of 212 Fed., but (as already stated) we cannot agrée that the évi- 
dence forbids the recovery of more than a nominal amount. We think 
neither the master himself nor the court below gave sufficient weight 
to the following portion of the report : 

"Complaioant's fourth request Is, in part, a claim for apportioning tite 
profits to the costs of tbe parts. This, it is found, is net mère 'makeshift' or 
only 'sufiieiently accurate,' as eharacterized by eounsel for eomplainant ; nor 
is it tlioiight to be, as défendant describes it, 'arbitrary, fanciful, and unsup- 
ported by évidence.' The priée of the car not having been the sum of the 
priées of the component parts nor in proportion thereto, but only a single 
priée for the whole — only what 'the trafflc will bear' — the appoi'tionnient of 
the profits to the cost of the part is simply aualytical, and should be applied 
to this accounting. 

"This request ralses also the question of the Influence of the patoiLted 
feature upon the sale of the car body. The usual two Unes of cases iu 
accouutings for profits are arrayed against each other. For the defeiuiant 
it is contended on the authority of Garretson v. Clark. Ut tJ. S. 120,'- nnd 
ruany other cases, thn.t eomplainant must separate and show by rellable 
évidence the profits due to the patented part, and that failure to do so in 
this case is fatal to any substantial recovery. Défendant'» contention is that 
the proofs do not sliow the profits on any parts but only on the whole. In- 
trlnsic values of parts in question are likely and, so far as appears, indé- 
terminable. 

"The testlmony of Mr. Thompson, assistant gênerai manager of défendant 
Company, shows an average cost of the partitions of $45. The partition 
features of the coinbination protected by the sustalned clainis of the patent 
in suit characterize this partition. The car cost $914.38. The profit thereori 
was $171.74. Therefore the profit assignable to the partition is ^Voié.ss of 
$171.74, or $8.451. On the 4,097 of them furnished by défendant, the profit 
at same rate is $34,623.74. This rate, expressed decimally, is 18.78 i:.«r 
centum. That is to say, the profit assignable to any part of the cost of the 
car is 18.78 per centum of the cost. For the remainlng 11,935 cars in ques- 
tion, the purchasers furnished the partitions and défendants installed them. 
Since there was no cost to défendant for thèse partitions themselves, défend- 
ant could not, for the reason stated, hâve made any profits on them. But 
there was expended the cost of labor in installing theni, and on this cost 
there was a proportional profit The basis suggested by coinplainant's eounsel 
in their last brief for estimating this cost seems too uncertain for adoption. 
It rests flnally on the fact that the plain partitions cost $10. From this 
it is thought likely that materials cost $6 and labor $4. It would cost, they 
suggest, about the same to install them as it would to Install the kind in 
question. And the chance of approximation to correctness is increased, it 
is said, by nearness to the gênerai percentage of labor. But it cannot be 
found that the percentage whlch ail the labor is of ail the cost is any 
criterion for the labor on any particular part. So far as is knowu, a part 
r-osting little may require proportionally a large amount of labor. While the 

' 4 Sup. et. 29t, 28 h. Ed. 371. 
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eost of this labor does not appear, the method adopted by défendant of 
getting at the cost of the cars and striking the average, and the purpose 
for whlch the computation was made, leave little doubt that this cost of labor 
was not overlooked. We know, from the drawings and spécifications, the 
dimensions of the partition and tiie materials used — that its fltting ail around 
must hâve been close enough to stop air pressure, except between the slats ; 
that, the partitions being made by others and sent to défendant, thia fltting 
was work of nicety and requlred time ; that the welght and size must hâve 
required more than one man in the flrst stages of the installment. AU this, 
it can scarcely be doubted, as matter of common knowledge, did not cost 
less, at ordinary carpenter virages, than $3 for each partition. Ap-plying the 
said rate to this part of the cost we hâve $3 x .1878 equals $0.5634 profit 
on the labor of installing each partition and 11,935 x .5634 equals $6,724.17. 
It is found therefore, that profits due to the Infringement of the sustained 
eluims of the patent in suit were at least the said $34,S23.74 on partitions 
and said $6,724.17 on labor, aœounting to $41,347.91." 

There is perhaps some room for criticism on the ground that the 
master should hâve taken the profit on the car body alone, and not on 
the whole car, as the basis of calcul ating the profit on the partitions in 
the 4,097 cars first referred to. But practically the resuit is precisely 
the same, for the profit on the body was $88.44, and the percentage of 
profit attributable to the infringing partition is 8.451, which produces 
the same figures as the other calculation — $34,623.74. As it seems to 
us, therefore, the finding of the master rests upon sufficient évidence 
and furnishes a satisfactory basis for a decree. The plaintifï has donc 
ail that can fairly be required of it; évidence was offered (mainly by 
stipulation) whereby the profit on the whole car can be divided between 
the rurining gears and the body, and whereby also the approximate cost 
of the partitions themselves and the profit on thèse can be calculated ; 
and we think this meets the requirements of the situation. We see no 
reason why the master might not draw reasonable inferences from the 
évidence, as in other cases, or avail himself of well-known facts in 
daily life. The correctness of the calculation is not challenged (al- 
though the soundness of the theory is denied), and we think, therefore, 
ihe plaintifif has fully complied with the rules in the Westinghouse Case ; 
proof has been furnished that the défendant made profit on a structure 
embodying the patented device, and (instead of showing that the profit 
could not possibly be apportioned) the plaintifif has gone further and 
has furnished évidence that satisfied the master (although he did not 
follow his own finding) that such an apportionment could fairly and 
reasonably be made. 

We may note also that the Suprême Court has recently (January 11, 
1915) decided the case of Dowagiac, etc., Co. v. Minnesota, etc., Co., 

235 U. S. 641, 35 Sup. Ct. 221, 59 L. Ed. , in which the subject of 

accounting for profits is again considered, but the opinion merely fol- 
lows the rules laid down in the Westinghouse Case, and holds that the 
Dowagiac Company had not conformed to thèse rules. 

"It neither submitted évidence calculated to effect an apportionment nor 
attempted to show that one was Impossible ; and this although the évi- 
dence "pon the accounting went far towards showing that there was no 
real obstacle to a fair apportionment. Certainly no obstacle was interposed 
hy the defendact. It well may be that mathematical exactness was not pos- 
sible, but, aa is shown in Westinghouse Co. v. Wagner Co., supra (225 U. S. 
617, 620, 621, 622 [32 Sup. Ct 691, 53 L. Ed. 1222, 41 L. R. A. (N. S.) 653]), that 
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degree of accuracy Is not requlred but only reasonable approximation, wliich 
usnally may be attained through the testlmony of experts and persons in- 
formel by observation and expérience. Testlmony of tbis cliaracter ia 
generally belpful and at tlmes indispensable in the solution of sucb prob- 
leœs. Of course, the resuit to be accomplisbed Is a rational séparation of 
the net profits, so that neUber party may bave what rightfully belongs to 
the otber, and It Is important that the accounting be so eonducted as to 
seeure this resuit, if it be reasonably possible." 

We repeat that in our opinion évidence does exist in the présent case, 
from which the profits on the infringing device may be calculated with 
reasonable approximation. The decree is reversed, with costs in this 
court and in the court below, and with instructions to the district court 
to enter a decree in accordance with this opinion. 



MERRELI^SOTJLE CO. v. NATURAL DRY MILK CO, 

(District Court, N. D. New York. January 20, 1915.) 
Patents ®=»328 — Valiuity and Infringement — Peocess of Desiccatino 

MiLK. 

The Stauf patent, No. 666,711, for a method of desiccating milk, held 
not anticipated, valid, and infringed on motion to vacate order granting 
preliminary injunction. 

In Equity. Suit by the Merrell-Soule Company against the Natural 
Dry Milk Company. On motion by défendant to vacate order grant- 
ing preliminary injunction and for a supersedeas. Denied. 

This court having granted a preliminary injunction and on motion 
having refused to vacate and set aside the order granting same (217 
Fed. 578) after a fuU hearing and reargument on same papers and ad- 
ditional papers, and défendant having appealed from the order granting 
such preliminary injunction and the order refusing to vacate and set 
same aside, the défendant now, after such appeals, again moved to va- 
cate the orders mentioned and also for a supersedeas or suspension of 
such injunction. 

H. P. Denison, of Syracuse, N. Y., for complainant. 
Frederick F. Church, of Rochester, N. Y., for défendant. 

RAY, District Judge. This court went over the record bef ore Judge 
Hazel and ail papers submitted on the motion for a preliminary in- 
junction, and again on the first motion to vacate, together with addi- 
tional affidavits and papers, ail before the appeals mentioned were 
taken. 

In considering thèse motions made since that was done, I hâve gone 
over the whole matter for the third time and am compelled by my 
judgment to still agrée with Judge Hazel as to the validity of the 
patent. As to the Williams patent as an anticipation, etc., I am of the 
opinion it is not a relevant référence in the prior art relating as it 
does to drying the water out of brine so as to leave the sait. Even 

(gssFor other cases ses same topic & KBY-NUMBER in ail Key-Numbeiea Uigests & Indexas 
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if relevant as a référence, I cannot see that it anticipâtes the invention 
of the patent in suit, or that, in view of it, the patent in suit is invalid. 

This court always hésitâtes to grant a prehminary injunction; but 
if Judge Hazel is right, and I am correct as to the WilHams patent, 
I see no escape from the charge of inf ringement. I delayed the issue 
of the injunction long enough to enable the défendant to secure an ar- 
gument of the case on appeal from Judge Hazel; but, so far as ap- 
pears, no effort was made to expedite that case. 

Défendant tenders a bond of $3,000 on supersedeas, but this is in- 
sufficient in amount even if the orders were granted. However, I 
think the prehminary injunction should be in force. 

Both motions should be denied. 



SEABOARD AIR LINE EY. CO. r. CITY OF RALEIGH et aL 

(District Court, E. D. North Carolina. December 11, 1914.) 

No. 354. 

1. Injunction ®=»85 — Restraining Enfoecement of Municipal Obdinance. 

The enforcement of a municipal ordinance, requiring a railroad cor- 
poration to remove its tracks from a Street, and directing the commis- 
sioner of public works of the city to remove the tracks, if the Company 
fails to do so, under which the city's officers will proceed summarily to 
remove the tracks, unless restrained, if invalid and in violation of the 
company's vested rights, will be enjolned, since while equity vcill not, ex- 
cept in exceptional cases, enjoin the enforcement of criminal laws or city 
ordinances imposing fines and penalties where rights of property are in- 
volved, and the enforcement of an ordinance will violate vested rights, 
injunctive relief will be awarded, especially where the enforcement will 
work an irréparable injury. 

[Ed. Note. — For other cases, see Injunction, Cent. Dlg. §§ 155, 156 ; Dec. 
Dig. <S=>85.] 

2. Injunction <S=>105 — Resteainino Enforcement or Municipal Obdi- 

nance. 

The enforcement of a municipal ordinance will not be enjolned tf it is 
enforceable only by indictment for a violation thereof, as the valldity of 
the ordinance may be tested by way of défense to the indictment. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 178, 179 ; Dec. 
Dlg. <S=105.] 

3. Municipal Coepobations t®ï=>682 — Granting Right to Use Street. 

Under the Raleigh charter authorizing the city commissioners to keep 
streets, sidewalks, and alleys in good repair and clean, to establish their 
width, ascertain the location of those already provided, lay out and open 
others, and reduce the width of any of them, though a reasonable use of 
the streets may be granted to a public utility corporation, the commis- 
sioners had no power to grant an exclusive right in perpetuity to occupy 
the sidewalk with a railroad track, so as to prevent a subséquent city 
board from ordering the removal of such railroad track. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. §§ 
1467-1470; Dec. Dig. <®=682.] 

4. Raileoads <S=>78 — Granting of Right to Use Steeet. 

The board of aldermen of a city adopted a resolution granting a rail- 
road company "permission" to occupy the sidewalk on the side of a street 
for a city block with a railroad track. A cotton compress had recently 

®=3For other caises see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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been construeted, and the company applled for permission to bulld its 
track to furnish proper facilities for the delivery of the cotton to the 
compress, though the track was also used for the purpose of loading and 
unloadlng freight. The eotton compress subsequently ceased to be used. 
The block in question, one of the sidewalks of which was excluslvely ap- 
propriated for the purpose of such track, was within a short distance of 
the State Capitol and other public buildings. The city had increased 
greatly in population during the 30 years from the adoption of the ordi- 
nance. Held, that the terms of the resolution were appropriate to confer 
a temporary révocable license, and was inappropriate to vest by grant a 
perpétuai and exclusive use of the sidewalk, raised a reasonable doubt as 
to the intention of the parties which should be resolved in favor of the 
publie for its use of the property and the soil so held, and hence the reso- 
lution dld not vest in the rallroad company an irrévocable property right. 
[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 194 ; Dec. Dig. 
<S=>78.] 

5. Bailkoads ©=»76 — CoNSTBtrcTioN — Use of Steeets. 

Révisai N. C. 1905, § 2567, authorizing railroad companies to construct 
their tracks across, along, or upon any street which the route of their 
road shall intersect or toucli, provided the company shall restore the 
Street to its former state or to such state as not unnecessarily to impair 
its usefulness, did not authorize an exclusive appropriation of a street or 
sidewalk by a railroad company assuming that the further provision of 
tliat section, requiring the assent of the city in the case of railroads "not 
already located in, iipon, or across any streets," did not apply, especially 
as a street could not be restored to its former state if the track occupied 
its entire width. 

[Ed. Xote.— For other cases, see Railroads, Cent. Dig. §§ 195, 196, 199- 
201 ; Dec. Dig. <3=76.] 

6. Railboads ®=75 — Use of Stbeets bt Raileoad — Estoppel. 

No estoppel against a city could arise from a railroad company's occu- 
pation of the street with the city's knowledge and acqulescence under a 
resolution of the board of aldermen granting it permission to use the 
street, if the permission granted amounted to a revocable license, or if, 
being irrévocable, the board had no power to grant It. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 183-191 ; Dec. 
Dig. <S=>75.] 

7. Railroads i@=375 — Use of Stkeets — Presumption of Grant. 

A grant to a railroad company of the right to maintain a track on a 
street would not be presumed from lapse of tlme during which it had oc- 
cupied the street, since limitations will not run as to streets and other 
property held by a city in trust for the publie. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 183-191 ; Dec. 

Dig. cg=375.] 

8. Municipal Corporations ®=63 — Obdinances — Rbasonableness — Rb- 

VIEW. 

It was not ground for enjoining the enforcement of an ordtnance, re- 
quiring the removal of a railroad track from a street, that the track dld 
not unnecessarily impair the usefulness of the street, because there was 
sufficieut space not occupied by the track, as the control of the streets was 
committed to the city board, and the wisdom or perpetulty of the ordi- 
nance could not be questloned in the courts. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
155, 1378, 1879 ; Dec. Dig. ®=>63.] 

In Equity. Bill by the Seaboard Air. Line Railroad Company 
against the City of Raleigli and others, for an injunction restraining 

©i^sF&r cher cases see same topic & KBY-NUMBBR in ail Key-Nuinbered Digests & Iad6.xes 
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défendants from enforcing an ordinance requiring plaintiff to remove 
its track from a sidewalk being a part of Salisbury street, Raleigh, 
N. C. Bill dismissed. 

Tames H. Pou and Murray Allen, both of Raleigh, N. C, for plain- 
tif!. 

John W. Hinsdale, Jr., Douglas & Douglas, and Charles U. Harris, 
ail of Raleigh, N. C, for défendants. 

CONNOR, District Judge. The cause was submitted upon the bill, 
answer, and statement of facts agreed upon by the parties. Plaintiff 
is a Virginia corporation and successor to the property, rights, and 
franchises of the Raleigh & Gaston Railroad Company, chartered 
by the General Assembly of North Carolina at its session of 1835 
(Laws 1835-36, c. 25). The city of Raleigh was the southern termi- 
nus of said railroad. Pursuant to the provisions of the charter, the 
said Company constructed a track from Gaston, N. C, to Raleigh, N. 
C, and constructed terminais and dépôts, in said city, for the re- 
ceipt and delivery of freight and passengers, including a freight dépôt 
and a warehouse on Halifax street between Lane and North streets, 
extending from Halifax street to SaHsbury street, extending its tracks 
from the main line of the Raleigh & Gaston Railroad across Salisbury 
street into said dépôt and warehouse. During the year 1881, a cotton 
compress was constructed on a lot in the city of Raleigh, bounded by 
Salisbury, Jones, Halifax, and Lane streets, and for the purpose of 
delivering to, and receiving cotton from, said warehouse, and to serve 
the patrons of, the said railroad company, and to furnish the public 
facilities for the delivery of cotton in car load lots, and to botter per- 
form its functions as a common carrier, the Raleigh & Gaston Rail- 
road Company made application to the board of aldermen of Raleigh 
for the grant of the right, privilège, or franchise to occupy the side- 
walk on the east side of Salisbury street, between Jones and Lane 
streets, for the purpose of constructing a track thereon. Said board 
of aldermen on August 5, 1881, adopted the foUowing resolution or 
ordinance : 

"Upon application of John C. Winder, gênerai superintendant, the Raleigh 
& Gaston Railroad Company was granted permission to occupy the sidewalk 
on the east side of Salisbury street, between Jones and Lane streets, for the 
purpose of running a track." 

When the track was constructed, pursuant to the permission granted 
by said ordinance, it was used as a public track in connection with 
the cotton compress in the cotton season, and was used for the pur- 
pose of loading and unloading freight for the public, without addi- 
tional compensation to the railroad for its use, and for any other pur- 
pose for which the railroad company desired to use it. Since the year 
1906, the cotton compress has not been used. Since that date the 
said track has been used exclusively for loading and unloading freight 
and storing empty cars engaged in inter and intra state traffic. It has 
been and is now used by the merchants of the city pf Raleigh and by 
the public and, on account of its location, is convenient for the said 
purpose. The right to maintain said track, as it is now placed and 
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iised on Salisbury street, is of value to plaintiflf, exceeding $3,000, 
exclusive of cost herein. 

The track has been maintained and operated by the Raleigh & Gas- 
ton Railroad Company and the plaintiff, its successor, since 1881, with 
ihe knowledge and permission of the officers and représentatives of 
the city of Raleigh. The plaintiff is the sole owner and occupant of 
the block of land in said city bounded on the west by Salisbury street, 
on the north by Lane street, on the east by Halifax street, and on 
the south by Jones street, and is the sole owner and occupant of the 
block in said city next adjacent to said block and to the north thereof, 
bounded on the west by Salisbury street, on the north by North street, 
on the east by Halifax street, and on the south by Lane street. The 
two blocks are used by the plaintiff for the purpose of conducting its 
business exclusively. Salisbury street is 43 feet wide between curbs 
at that point at which the track is located on the sidewalk, and, in 
addition thereto, there is located a sidewalk on the west side of the 
street 13 feet wide. The portion of the sidewalk on the east side 
of the street occupied by plaintiff's track is 10 feet wide. The street 
and the sidewalk on the west side thereof are available to and are 
used by the public. In constructing a new freight station two years 
ago, it was necessary for the Seaboard Air Line Railway Company 
to make an excavation at the corner of Jones and Salisbury streets 
of about 8 feet, extending northwards along Salisbury street. The 
tracks constructed in connection with said freight station are in this 
excavation, and the freight station is between thèse tracks and Halifax 
street. They cannot be used as team tracks, and the other team 
tracks of plaintiff are on Lane street, which is one block north of 
Jones street, a distance of 420 feet. The said track on Salisbury 
street extends from Jones street to Lane street. The southern end of 
the track on Salisbury street is one block north of the State Capitol, 
a distance of 420 feet. With the track as it is now laid and used, 
there is no sidewalk on the east side of Salisbury street, between Jones 
and Lane streets, for use by pedestrians. Within the two years last 
past plaintiff has built on the site upon which the compress stood, 
and immediately to the east of said track, a commodious freight ware- 
house, with an approach to the same by wagons from the east on the 
side of the building opposite said side track, with two tracks between 
said dépôt and the east line of the sidewalk in question, and, in addi- 
tion thereto, has constructed several team tracks to the north of said 
warehouse. 

At their meeting on June 10, 1913, the défendants commissioners 
of the city of Raleigh, after hearing the matter, and against the pro- 
test of plaintiff, adopted a resolution ordering the removal of the 
track constructed and maintained by plaintiff on the sidewalk on the 
east side of Salisbury street, between Jones and Lane streets, being 
the track described in the resolution or ordinance of August 5, 1881. 
By said resolution the commissioner of public works of the city of 
Raleigh was directed, if plaintiff failed to do so, to remove said track. 
Certain private laws are set out or referred to in the bill and are to 
be considered as in évidence. A preliminary injunction was issued 
and the cause heard upon the prayer for a permanent injunction rer 
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itraining défendants from removing said track or otherwise enforcing 
said resolution or ordinance of June 10, 1913. It is conceded that the 
plaintifï is entitled, by succession, to such rights, privilèges, and fran- 
chises as vested in the Raleigh & Gaston Railroad Company by vir- 
tue of its charter and amendments thereto and the ordinance of Au- 
gust 5, 1881, or which it may, upon the facts herein set out, hâve 
otherwise acquired. 

[1,2] While it is settled by abundant authority that courts of eq- 
uity will not, save in exceptional cases, enjoin the enforcement or 
exécution of the criminal law or of city ordinances imposing fines 
and penalties for their violation, it is also settled that where rights 
of property are involved, and the enforcement of such ordinance, 
violâtes vested rights, injunctive relief will be awarded, especially 
where such enforcement will work irréparable injury. In Owens- 
boro v. Cumberland Téléphone Co., 230 U. S. 58, 33 Sup. Ct. 988, 
57 L. Ed. 1389, the court enjoined the enforcement of an ordinance 
revoking a grant of a franchise to occupy the streets of a city. The 
power of the court to enjoin the enforcement of an ordinance re- 
garding railroad tracks in streets was recognized in A. C. L. R. R. Co. 
v. Goldsboro, 232 U. S. 548, 34 Sup. Ct. 364, 58 L. Ed. 721. The 
refusai on the part of défendant to obey the ordinance subjects it to 
indictment for a misdemeanor. Rev. § 3702. If no other mode of 
«înforcement was prescribed by the ordinance, the court would find 
.10 authority for interfering. The validity of the resolution or ordi- 
nance could be tested by way of défense to an indictment. It is con- 
ceded that defendant's officer, unless restrained, will proceed sum- 
marily to remove the track. If plaintifï's contention, upon the merits 
of the controversy, are sustained, it would seem that its right should 
be protected by injunction. 

[3, 4] It is conceded that plaintiff is a public utility corporation, and 
such right as it has acquired to occupy the sidewalk is used in the 
prosecution of its business as a common carrier. The charter of 
the city of Raleigh, at the date of the ordinance, of August 5, 1881, 
and since that time, confers upon its commissioners power to keep 
clean and in good repair the streets, sidewalks, and alleys, to estab- 
lish the width and ascertain the location of those already provided, 
and lay out and open others, and may reduce the width of ail of 
them. It may be conceded that this language confers upon the gov- 
erning board the usual powers granted to municipal authorities in 
regard to the use of the streets, including the power to grant to quasi 
public corporations, such as the plaintifï, the right to a reasonable 
use of the public streets not inconsistent with the right of the public. 
Griffin V. Railroad, 150 N. C. 312, 64 S. E. 16. It may be further 
conceded that when such right of user is granted, within the power 
of such authorities, and such grant is accepted and acted upon, a 
property right vests in the grantee of which it may not be deprived 
otherwise than by due process of law. Owensboro v. Cumberland 
Téléphone Co., supra, where thèse propositions are decided and the 
authorities cited. Notwithstanding thèse concessions, two questions 
remain open for décision. Did the ordinance of 1881, construed in 
219 F.— 3T . 
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the light o£ then existing conditions, and the reasons inducing its 
passage, grant to plaintifï's predecessor in title a right to be enjoyed 
in perpetuity to appropriate to its use, by locating and maintaining a 
track thereon, to the exclusion of ail others, the sidewalk for any 
3Ïnà ail purposes, connected with the opération of its freight traffic, 
and, if so, was such grant within the power of the board of commis- 
sioners to make? Mr. Justice Lurton in the Cumberland Téléphone 
Co. Case, supra, says : 

"Tlie grant by ordinance to an Incorporated téléphone cooipany, its suc- 
cessors and assigns, of the rlght to occupy the streets and alleys of a city 
with its pôles and wires, for the necessary conduct of a public téléphone 
business, is a grant of a property right in perpetuity, unless limited in dura- 
tion by the grant itself or as a conséquence of some limitation iiuposed by the 
gênerai law of the state, or by the corporate powers of the city maUing the 
grant." 

The power to grant a reasonable use of the streets ot Raleigh to a 
public utility corporation is sustained in Moore v. Power Co., 163 
N. C. 300, 79 S. E. 596. The title to the soil in the streets of the 
city is in the state, but the power to subject them to the use of the 
municipality and its inhabitants is in its governing board, supra. It 
is a well-settled rule of construction, applied to grants of public prop- 
erty, which bas been applied to grants of the use of streets, that: 

"Where spécial street privilèges and franchises are granted, which inter- 
fère with tUe authority ot the municipality to control its streets and with 
the free use thereof by the publie, the grant must be conscrued strietly in 
t'avor of the public aud against the grantee." 27 Ani. & Kng. Knc. 154. 

The soundness, if not necessity, for this salutary rule is manifest. 
The resolution or ordinance doesnot use appropriate or usual words 
found in grants, as distinguished from a license. In the Cumberland 
Téléphone Co. Case, supra, the right to erect and maintain pôles 
and wires is "granted." So in Pikes Peak Power Co. v. Colorado 
Springs, 105 Fed. 1, 44 C. C. A. 333, the right to use the streets for 
the purpose of stringing wires was "granted" to the company. In 
construing the language of the ordinance of 1881, for the purpose 
of ascertaining the intention of the parties, the purpose for which 
the permission to occupy the sidewalk was given should be kept in 
view. A cotton compress had recently been erected on the Raleigh 
& Gaston Railroad Company. It is proper to take notice of the fact 
that, in moving baies of cotton either to or from the compress, the 
distance and physical conditions are of essential importance in re- 
gard to cost and convenience in operating the compress. Again, as 
is well known, the compress would ordinarily be operated only a por- 
tion — not exceeding one-third — of the year. The cost of laying a 
spur or side track for the distance required on the sidewalk was, as 
compared with its value, small. It is doubtful whether the consid- 
érations which induced the commissioners to give to the Raleigh & 
Gaston Railroad Company permission to occupy, by laying its track 
over, the sidewalk, for the purpose of enabling it to successfully op- 
erate the compress, would bave been sufiScient to move them to make 
a grant of a franchise to do so, for ail purposes, in perpetuity. Cer- 
tainly the terms used, so appropriate to confer a temporary, revocable 
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license, and so inappropriate to vest, by grant, a perpétuai and exclu- 
sive use of the sidewalk, are sufficient to raise, in the mind, a reason- 
able doubt as to the intention of the parties which upon the princi- 
ple uniformly applied in such cases, should be solved in favor of 
the public, for whose use the property in the soil was held. Minturn 
V. Larue, 23 How. 435, 16 L. Ed. 574. The principle is clearly stated 
bv Mr. Justice Clifford in Holyoke Co. v. Lyman, 15 Wall. 500, 512 
(21 L. Ed. 133): 

"Wtierever privilèges are granted to a corporation, and the grant cornes 
iinder revision in the court.s, such privilèges are to be strictly construed 
iigainst the corporation and In favor of the public, and that nothing passes 
but what Is granted in clear and expllcit terms." 

The language of the court in Water Co. v. Knoxville, 200 U. S. 
22. 26 Sup. Ct. 224, 50 L. Ed. 353, strongly states the principle and 
expressly applies it to city ordinances affecting the rights of the pub- 
lic in streets. Mr. Justice Harlan, after citing many cases, says: 

"It is true that the cases to which we hâve referred Involved, In the main, 
the construction of législative enactments. But the principles they announce 
apply with full force to ordinances and contracts by municipal corporations 
in respect to matters that coneern the public. The authorities are ail agreed 
that a municipal corporation, when eserting its functions for the gênerai 
good, is not to be shorn of its powers by mère implication. If by contract 
or otherwise it may, in particular circumatances, restrict the exercise of its 
public powers, the intention to do so must be manlfested by words so clear 
as not to admit of two différent or inconsistent meanings." 

It will be observed that in Owensboro v. Cumberland Téléphone 
Co., supra, relied upon by plaintifï, the language of the ordinance, 
under which the corporation claimed the franchise, is free from am- 
biguity. The téléphone company was "granted the right to erect and 
maintain its pôles in the streets." It is also provided that "nothing 
in the ordinances should be construed as an exclusive right to said 
company to erect pôles, etc.," and, by section 4 of the ordinance, cer- 
tain duties and obligations are assumed by the corporation, constituting 
a valuable considération, inuring to the benefit of the citizens of the 
city, for the grant of the franchise, thus giving to the ordinance a con- 
tractual character, within the power of the commissioner to make. It 
will be also noted that Judge Lurton, in sustaining the ordinance, says : 

"Nor did it undertake to grant an exclusive right. Express power to grant 
an exclusive Street franchise bas generally been held essential." 

He says that, as the grant was not exclusive, the court was not called 
upon to deal with that question. 

If it be conceded that by the ordinance of August 5, 1881, the com- 
missioners undertook to grant to the Raleigh & Gaston Railroad Com- 
pany, and its successors, the exclusive right, in perpetuity, to occupy 
and maintain a track, for ail such purposes as it or they deemed 
proper in the prosecution of their business as common carriers, over 
the sidewalk on the eastern side of Salisbury street, the question 
is presented whether they were vested by the charter of the city, which 
constituted the grant of législative authority in that respect, with 
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the power to do so. Conceding that the power granted the commis- 
sioners, in regard to the use of the streets, includes the power to "reg- 
ulate" such use, and giving to this language the interprétation given 
it in Cumberland Téléphone Co. Case, supra, and in Moore v. Power 
Co., supra, the question is yet open whether the power claimed bv 
plaintiff is conferred. In State v. Railroad, 141 N. C. 736, 53 S. E. 
290, the Suprême Court of this state held : 

"In the absence of an express power in the charter of a city to grant a 
permanent easement In a street, a license grauted to a railroad company to 
lay tracks and operate trains in a street cannot be eonstrued as a grant of 
a permanent easement" 

After citing authorities, it is said: 

"The gênerai rule to be extracted from the authorities Is that the légis- 
lative power vested in municipal bodies is something which cannot be bartered 
away in such manner as to disable them from the performance of their public 
functions." 

While the Suprême Court of this state has, in a number of cases, 
sustained the power of the commissioners or other governing body 
of municipalities to grant to public service corporations the right to 
place their tracks, pôles, wires, pipes, etc., in, under, and along the 
public streets, no case has been found in which the power has been 
claimed to grant an exclusive and perpétuai use of a street or sidewalk 
to such corporations. Griffin v. Railroad, 150 N. C. 312, 64 S. E. 16, 
relied on by plaintiff, falls far short of sustaining such power. There 
the commissioners granted the right to the défendant to lay its track 
along the street. There is no suggestion that the track occupied the 
entire street, to the exclusion of pedestrians, or persons passing in 
vehicles. The plaintiff, as an abutting owner, sought to enjoin the 
défendant from exercising the privilège granted. For manifest rea- 
sons, and upon well-settled principles, the court refused to grant the 
injunctîon. The grounds upon which that and the cases cited in the 
opinion of the Chief Justice are based are not appHcable hère. That 
the occupation of the sidewalk by plaintiff's track excludes ail other 
persons from passing over the sidewalk otherwise than by walking 
over the track, when not appropriated by plaintiff's freight cars, is 
conceded. The extent of the claim asserted by plaintiff, for ail prac- 
tical purposes, vests in it the absolute and exclusive use of the side- 
walk. This claim is based upon an ordinance adopted by the commis- 
sioners giving "permission" to its predecessor in title to occupy the 
sidewalk, without any limitation in respect to time, and without auy 
valuable considération to support a contract, or the use of any con- 
tractual language. The permission was given to meet a condition and 
promote a purpose, temporary in character, which has ceased to exist. 
If plaintiff's contention is sustained, the entire sidewalk, for 420 feet 
on one of the principal streets of the capital city of the state, in a 
short distance of the state house and other public buildings, extend- 
ing from Jones to Lane streets, is appropriated to the exclusive use 
of the plaintiff. The claim is based upon the language of an ordi- 
nance adopted 30 years ago, to meet a temporary condition, during 
which time the city has increased very greatly in population. The 
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claim invites carefiil considération, and its successfui maintenance de- 
mands strong reasons or controlling authority. Giving to the numer- 
ous decided cases and the language used by the courts due weight, 
in the light of the facts upon which they are based, I am constrained 
to reach the conclusion that, by a fair construction, the ordinance of 
August 5, 1881, interpreted in the light of the condition under which 
it was used, and the purpose which the parties had in view, does net 
vest in the plaintiff the property right in the use of the sidewalk for 
which it contends, and that, if such construction is permissible, the 
commissioners were net vested by the Législature with power to make 
such exclusive, perpétuai grant of the sidewalk to the Raleigh & Gas- 
ton Railroad Company, which prevents the présent governing board, in 
which the power is vested and upon which the duty is imposed to 
control and regulate the use of the sidewalk for the benefit of the 
public, from making and enforcing the ordinance of June 10, 1913. 

[5] Plaintiff relies upon the provisions of the state statute in force 
at the date of the ordinance of 1881, giving to ail railroad companies 
the right to construct their tracks "across, along, or upon any * * * 
Street * * * which the route" of their "road shall intersect or 
touch," provided the company shall rlstore the street "thus intersected 
or touched to its former state or to such state as not unnecessarily to 
bave impaired its usefulness." Rev. § 2567. Conceding, for the reasons 
assigned, pro bac vice, that the plaintiff bas the rights and privilèges 
conferred by this section, free from the limitation in regard to "the 
assent of the corporation," it is confronted with the duty imposed by 
the statute to restore "the * * * street * * * thus intersected 
or touched to its former state," etc. It is doubtful whether the lan- 
guage of the section can be construed to authorize the exclusive ap- 
propriation of the street. The sidewalk is a portion of the street 
appropriated to the use of pedestrians. To construe the grant ot the 
right to construct its road "across, along, or upon" a street, always of 
much greater width than a railroad track, and the cross-ties, as a grant 
of the right to occupy the entire street or sidewalk, is not permissible 
in the light of the recognized rule of construction of such grants of 
power. How is it possible to restore the street to "its former state" 
if the track occupies its entire width? Statutes must be given a rea- 
sonable construction. 

[6-8] Plaintiff further contends that by reason of the long time 
elapsing since thé occupation of the sidewalk, with the knowledge and 
acquiescence of the défendants, they are estopped from asserting a 
claim to the use of the sidewalk, for the use of the public, and for 
this contention quotes the language of Judge Dillon : 

"If tlie municipality bas the power to grant such right or franchise, and a 
corporation, believing and assuming that it bas the consent or grant of the 
municipality, bas, with the lînowledge of the proper municipal authorities, 
proceeded to exercise the right or franchise, and bas constructed, maintained, 
and operated its works and appllances In the city streets, the municipality 
wlll, in a proper case, be estopped by the acts and conduct of its offlcers and 
représentatives in knowlngly permitting and acquiescing in the use and occu- 
pation of the streets from asserting the invalidity of the grant of the fran- 
chise, at least so far as its failure to pass an ordinance or take the steps 
necessary to effectuate the grant," Mun. Corp. 1242. 
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The difficulty with which plaintiff is met in invoking the princi- 
ple thus announced is found in the absence of the povver in the cor- 
poration to grant the alleged right or franchise. If the power existed, 
the right is granted ; if it did net exist, the plaintiff has, at ail times, 
niaintained a nuisance by an unlawful obstruction of the sidewalk, and 
it is clear that the municipality is never estopped from abating a 
public nuisance. Construing the ordinance of August 5, 1881, as a 
revocable license, the plaintiff lawfully occupied the sidewalk until 
such license was revoked, and of course no estoppel can accrue, under 
this view. Plaintiff, in another form, asserts the right to continue the 
occupation of the sidewalk by averring that, by reason of the lapse 
of time since the passing of the ordinance, a grant will be presumed. 
This, under our statutory System, by which title is acquired by lapse 
of time, is but a plea of the statute of limitations, and is met by the 
language of the court in Turner v. Corn'rs, 127 N. C. 153, 37 S. E. 
191: 

"As to streeta • • • and other property wliieh a municipal corporation 
niay liold in trust for tlie public use, witliout power to alternate, it is true 
tliat no statute of limitations can run." Moose v. Carson, 104 N. O. 481, 
10 S. E. 6S9, 7 li. R. A. 548, 17 Am. Ht. Rep. 681 ; Rev. § 389. 

The occupation of the sidewalk, under the license, was not adverse 
until the passage of the ordinance of June 10, 1913. To the sugges- 
tion that the occupation of the sidewalk on the eastern side of Salis- 
bury Street does not unnecessarily impair the usefulness of the street, 
because there is a space of 43 feet between curbs and 13 feet sidewalk 
on the western sidewalk, it is sufficient to say that the control of the 
streets, in thèse respects, is committed to the board of commissioners 
of the city and not to the courts. If the board has the power to pass 
the ordinance of June 10, 1913, requiring the plaintiff to remove the 
track from the sidewalk, it is neither the province nor within the 
power of the court to question its wisdom or propriety. It may not 
be improper, however, to say that in the light of the facts agreed upon 
and physical conditions, of which it is impossible to be ignorant, and 
the contention seriously made and ably pressed by plaintiff, the wis- 
dom of the action of the commissioners for the préservation of the 
rights of the public committed to their care is very manifest. The 
questions presented and argued are, in many respects, of first impres- 
sion in this State, and their correct solution of much interest to the 
public and public service corporations, whose business reqtiires the 
use of the public streets. I concur in the opinion of the Suprême Court 
that : 

"ïhe city cleai-ly possesses the statutory right to assent to the use of the 
street by tlie railroad company. This is often a most essential power, neces- 
sary to be used for the beneflt of the people of the city." 

I am further of the opinion that in the absence of an express légis- 
lative grant, the terms of which are free from doubt or ambiguity, the 
municipal authorities are not authorized to grant to a public utility cor- 
poration a franchise to occupy and appropriate the exclusive use of 
a street or sidewalk to be enjoyed in perpetuity. Such power was 
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not granted to the board of commissioners of the city of Raleigh by 
the charter existing at the time the resoh:tion or ordinance, giving 
permission to the Raleigh & Gaston Raiiroad Company to occupy the 
sidewalk on Salisbury street, was adopted, August 5, 1881. 

The only relief sought being injunctive, the plaintifï's bill will be 
dismissed, and the défendants will recover their cost. 



STATE BANK OF CHICAGO v. IDAHO-OREGON LIGHT & POWER CO. 
et al. (PRIEST et al., Interveners). 

(District Court, D. Idaho, S. D. August 24, 1914.) 

1. Corporations <©=>545 — Insolvency — Illégal Issue of Bonds — Fbattd of 

DlBECTOIiS. 

Practieally ail of the stock of a power company was acquired by an- 
otlier electric company, called the railway company, organized for the 
purpose, under a contract by which It agreed to buy 31,500,000 of second 
mortgage bonds of the power company. The railway company caused Its 
own offlcers and directors to be electad offlcers and directors of the 
power company and from that time wholly controUed its aftairs. The 
I power company then had outstanding a part of an authorized issue of 
first mortgage bonds. Afterward, through a séries of agreements between 
the boarda of directors of the two companies, the power company released 
the railway company from its obligation to buy a part of the second mort- 
gage bonds which had not yet been taken, and instead obtained a loan 
from that company which it secured by depositing as collatéral twice the 
amount In its flrst mortgage bonds, and aiso agreed to exchange a large 
amount in such bonds for second mortgage bonds held by the railway 
company of the same par value. At that time both companies were in- 
solvent and the second mortgage bonds of the power company were prac- 
tieally worthless. The power company was not and could not hâve been 
benefited by such transactions. Held, that in making such contracts the 
directors of the power company were chargeable with a breach of trust, 
their évident purpose being to secure for themselves and those associateti 
with them in the railway company an illégal préférence over other cred- 
itors of the power company; that the first mortgage bonds so obtained 
would not be permittod to participate with those of other holders in the 
assets of the power company beyond an amount sufiicient to cover the 
money actually advanced to the power company under the contract, de- 
ducting therefrom the amount which the railway company was obligated 
by its prior contract to pay for second mortgage bonds. 

[Ed. Note.— For other cases, see Corporations, Cent. Dlg. §§ 2170-2175 ; 
Dec. Dig. <@=>545.] 

2. COBPOBATIONS <®=>473 InSOLVENCY RiGHTS OF BONDHOLDEBS. 

The rights of bondholders of a corporation are not measured strictly 
by the terms of the bonds and mortgage after the corporation has beconie 
insolvent, but they are eutitled to contest the validity of other bonds, is- 
sued after insolvency, which would otherwise share with them in the dis- 
tribution of assets. 

[Ed. Note. — For other cases, see Corporations, Cent Dig. i§ 1842-1853, 
1855; Dec. Dig. <S=»473.] 

In Equity. Suit by the State Bank of Chicago, trustée, against the 
Idaho-Oregon Light & Power Company, the Bankers' Trust Com- 
pany, and F. N. B. Close, iii which A. W. Priest and others intervene. 

<g=3For other cases see same topio & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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On pétition of interveners contesting the right of certain bonds to 
participate in distribution of assets. Décision for interveners. 

E. E. Prussing, of Chicago, 111., and Sullivan & Sullivan, of Boise, 
Idaho, for plaintiff. 

Cavanah, Blake & MacLane, of Boise, Idaho, for défendants Idalio- 
Oregon Light & Power Co. and Idaho Ry., Light & Power Co. 

A. A. Fraser, of Boise, Idaho, for défendant Idaho Ry., Light & 
Power Co. 

Perky & Crow, of Boise. Idaho, for défendants Bankers' Trust 
Co. and F. N. B. Close. 

Joseph Cummins, of Chicago, 111., and Richards & Haga, of Boise, 
Idaho, for interveners. 

Eldon Bisbee, of New York City, amicus curise. 

DIETRICH, District Judge. This suit was brought by the plain- 
tiff, as trustée, to foreclose a trust deed given by the défendant Idaho- 
Oregon Light & Power Company, hereinafter called the "Power Com- 
pany," upon ail of its property, consisting chiefly of hydroelectric 
power plants and power and light distributing Systems in Idaho and 
Oregon, to secure an issue of '7,000 bonds of the par value of $1,000 
each, of which 3,319 hâve been certified and are apparently outstand- 
ing. The défendants Bankers' Trust Company and F. N. B. Close 
are the trustées named in a second trust deed given to secure a large 
issue of bonds referred to in the record as the second or Consolidated 
bonds, of which about $1,800,000 are outstanding. A. W. Priest and 
his associate interveners are the several owners of first mortgage bonds, 
and constitute a bondholders' committee, controUing approximately 
400 of the first mortgage bonds at the time of the intervention, and 
2,000 at the time of the hearing. The présent controversy involves 
the status of 825 of the remaining bonds of this issue, which are 
claimed by the Idaho Railway, Light & Power Company (hereinafter 
referred to as the "Railway Company"), and arises in this way: A 
short time before the decree was entered foreclosing the first mort- 
gage, the Priest committee sought to intervene, with the object of 
preventing foreclosure, upon the ground that the Railway Company, 
which had control of the Power Company, was promoting the fore- 
closure as a means of wrecking the Power Company, greatly to the 
in jury of the holders of first mortgage bonds who had no correspond- 
ing interest in the Railway Company. While the decree of fore- 
closure was not delayed, it was entered with certain réservations, in 
harmony with which the Priest committee was permitted to intervene 
for the purpose, among others, of opposing the récognition of the 
right of the bonds held by the Railway Company to share in the dis- 
tribution of the proceeds of the sale of the property. For reasons 
which it is not necessary hère to state, the foreclosure sale has been 
postponed from time to time, and, it being the désire of ail parties 
that the rights of the Railway Company upon distribution be deter- 
mined without further delay, a hearing was had upon the complaint 
in intervention and the answer thereto filed by the Railway Company. 
(In compHance with an order of the court, the Power Company has 
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also answered; but, in view of its insolvency and its subserviency to 
the Railway Company, its position in the controversy is without im- 
portance.) It thus appears that while in form the Priest committee 
has taken the initiative, the proceeding is in anticipation of the fore- 
closure sale and the distribution of the proceeds thereof ; and, con- 
sidering the substance only, the controversy is to be deemed to be 
one arising after the sale, with the Railway Company seeking an 
order distributing to it a proportionate share of the proceeds of 
the property, and the Priest committee, as bondholders, resisting, upon 
the grounds set forth in their complaint in intervention. It is upon 
the assumption that such is the real nature of the proceeding that, 
for the convenience of the parties, and in déférence to their désire, 
the issue is determined at the présent time. It should be added that 
ail parties hâve assumed that a sale and reorganization are inévitable, 
and that it is wholly improbable that the proceeds will be sufficient 
to pay in full the first mortgage bonds outstanding, aside from those 
presently involved. 

1. The only question now raised touching 107 of the bonds is 
whether their certification by the trustée and delivery to the Power 
Company were authorized under the terms of the trust deed; the 
point being that they were certified and delivered after default in the 
payment of an installment of interest due upon the bonds already sold, 
namely, ail the other bonds now outstanding. There is nothing m the 
trust deed either expressly or by fair implication prohibiting such 
action, and I am unable to see how any principle of right or justice 
was violated. It was shown by the trustée, and is not now denied, 
that the Power Company had made the improvements and expendi- 
tures upon its property required by the trust deed, and that ail other 
conditions précèdent prescribed therein had been performed. The 
objection is therefore thought to be without substantial merit 

From the answer of the Power Company and some of the évi- 
dence it would appear that thèse bonds are held by the Railway Com- 
pany only as collatéral, but by agreement of the parties the question 
of the nature and extent of its right or title is excluded from consid- 
ération, and the order or judgment herein will be without préjudice to 
its détermination in another proceeding. 

[1] 2. We come now to the 718 bonds. Conceding that they were 
ail properly certified and delivered to the Power Company, the inter- 
veners object that the Railway Company should be denied participa- 
tion in the distribution by reason of the fact that, through its control 
of the Power Company, it could and did wrongfully and without con- 
sidération procure possession thereof. Two transactions are involved, 
one in September, 1912, by which the Railway Company got posses- 
sion of 440 of the bonds, and the other in December of the same year, 
by which it procured the other 278. The inquiry having taken a wide 
range, the évidence is too voluminous to be reviewed in détail, and I 
shall content myself with stating only such facts as will make reasona- 
bly clear the conclusions I hâve reached. Prior to the fall of 1911 the 
Power Company was under independent management, and owned most 
of the properties of which it is now possessed. The principal source 
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from which ît expected to procure its power was the Ox Bow plant on 
the Snake river, and this was still incomplète and unproductive, al- 
though, according to the books of the company, sums aggregating ap- 
proximately $2,000,000 had been spent in promoting and developing it. 
It being impracticable under the terms of the first trust deed to issue 
more than $2,000,000 of the bonds for this purpose, a new instrument 
was executed, called the "consolidated mortgage," securing a large issue 
of bonds, $7,000,000 of which, or such part thereof as might be necessa- 
ry, were to be used in refunding the first mortgage bonds, and $3,000.- 
(XX) for the completion of the Ox Bow plant, and the construction of 
necessary transmission lines, and for other corporate purposes. At this 
time the Power Company was dominated by Mainland Bros., of Osh- 
kosh, Wis., who, finding that the second bonds were not readily sala- 
ble upon the market, succeeded in enlisting in an eiaborate scheme of 
réorganisation and enlargement, the co-operation of a group of cap- 
italists in New York City, represented by the banking house of Kis- 
sei, Kinnicutt & Co., who entered into an agreement to purchase $1,- 
500,000 of the consolidated mortgage bonds at 80, taking as a bonus 
a large proportion of the capital stock of the company, with certain 
other options and privilèges, some of which will be referred to later. 
Thereupon, pursuant to the plan agreed upon, the Railway Company 
was organized, and to it were transferred the Swan Falls power plant 
and various electric railway lines and lighting Systems, ail new ac- 
quisitions, situated in southwestern Idaho within the gênerai territory 
served by the Power Company. There were also transferred to it, in 
exchange for its stock and bonds, ail the bonds and stock of the Power 
Company covered by the contract above referred to ; aud the Main- 
lands, as well as most of the other stockholders of the Power Com- 
pany, exchanged their stock for stock in the Railway Company, thus 
giving to the Railway Company complète control of the Power Com- 
pany. In due time the directors and officers of the Railway Com- 
pany were elected directors and officers of the Power Company, and 
undoubtedly from that time on, namely, from about the Ist of Jan- 
uary, 1912, the Power Company was completely dominated by the 
Railway Company. 

By September, 1912, Kissel, Kinnicutt & Co., who it is apparent 
were acting upon behalf of and as the représentative of the Railway 
Company, or, perhaps more accurately, of the syndicate controlling 
the Railway Company, had taken over 1,325 of the 1,500 bonds they 
had agreed to purchase ; they were still under obligation to take the 
other 175, which, at the stipulated price, would amount to $140,000. 
At this time it is clear they had reached the conclusion that the Power 
Company was hopelessly insolvent, as was undoubtedly the case, and 
that their contract to purchase was ill advised, and their original plan 
could not be prolïtably carried out. Further reorganization of some 
character, and sacrifice in one quarter or another, was doubtless 
thought to be inévitable. 

Such being the situation, on the 25th of September a meeting of 
l!ie directors was held in New York City, at which the Railway Com- 
pany claims the contract was authorized under which it later got pos- 
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session of the 440 bonds. Eight of the eleven directors were présent. 
Aside from the considération that the directors were ail elected by 
the Railway Company, and the Railway Company was in actual fact 
dominated by the Kissel-Kinnicutt syndicate, it is extremely doubtfiil 
whether what was done at this meeting could in fact or in law bc 
deemed to be a corporate act. But in view of the essential character 
of the action which purports to hâve been taken, and of the nature 
of substantially the only légal ground upon which the Railway Com- 
pany contends the interveners must fail, a detailed discussion of this 
phase of the inquiry is thought to be unnecessary. In harmony with 
the apparent action taken at the meeting, a written agreement was 
imniediately executed ; the formai parties thereto being Kissel, Kinni- 
L-utt & Co., designated as the "Bankers," the Power Company, and 
the Mainlands. Referring to the original Kissel-Kinnicutt contract 
of September 19, 1911, the instrument recites that 1,325 of the bonds 
h.ad been taken over, and that there were still 175 to be purchased; 
that Kissel, Kinnicutt & Co. were ready to complète their purchase, 
but were unwilling to take additional bonds under their option ; that 
the Power Company would, in the course of six months, need $250,- 
000; and that Kissel, Kinnicutt & Co. ofFered to procure for the 
Power Company a loan of this amount, in considération of their be- 
ing released from the obligation to take the other 175 bonds; and 
that the Power Company had accepted this ofïer. Thereupon follows 
an agreement to the efïect that the "Bankers" would procure the 
Railway Company (which in reality was wholly insolvent) to make 
the loan of $250,000, at 6 per cent, interest, $100,000 to be furnished 
immediately and the balance at any time within six months upon de- 
mand of the Power Company, the loan to be secured by the first mort- 
gage bonds of the Power Company, equal at their face value to twice 
the amount of the loan. The Power Company was to sign a note 
containing, among others, a provision that it might be declared due 
and payable at any time upon default of the payment of interest upon 
any of the outstanding bonds of the company, or upon the commence- 
ment of proceedings against it for the appointment of a receiver. 
The agreement contained the further extraordinary provision obligat- 
ing the Power Company at any time upon demand of the Railway 
Company to exchange its first mortgage bonds, up to $500,000, for 
an équivalent ainount of its second mortgage bonds held by the Rail- 
way Company. 

That under the circumstances such an agreement was thought by 
any one to be in the interest of the Power Company is wholly incredi- 
ble. I cannot believe that an independent board of directors would 
hâve given to it a moment's considération. The company needed 
money, it is true; but, if it was going on with the Ox Bow develop- 
ment, the sum contracted for was wholly inadéquate for any useful 
purpose, and, if the work at that point were not to be resumed, there 
was no urgent need for so large an amount. Those who participated 
in the transaction are unable to give any reasonable explanation of 
the purposes for w^ich the $250,000 were to be used, and apparently 
there is none. The company had available on demand $140,000, due 
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upon the Kissel-Kînnicutt contract, and surely both upon the_market 
and in fact its first mortgage bonds were worth in excess of 50 cents 
on the dollar, the basis upon which they were to be hypothecated to 
procure the loan. Under the conditions created by the agreement, 
the possibility that there ever would be a rédemption was so remote 
as to be negligible. The transaction therefore practically amounted 
to a sale of between $200,000 and $500,000 face value of the first 
mortgage bonds for an équivalent amount of seconds, which it is ap- 
parent must hâve been wholly valueless if the firsts were worth less 
than their face, and the surrender, without any real considération, of 
the obligation of the syndicate to take $175,000 face value of the 
seconds at 80. There is but one rational explanation of the agree- 
ment, and that is that the interests in control of the Railway Com- 
pany, and, through it, of the Power Company, having concluded tiiat 
the latter was hopelessly insolvent, and that a reorganization was in- 
évitable and a receivership probable, resorted to this expédient for sav- 
ing to themselves as much of the wreckage as possible. Putting aside 
for the moment ail question of the rights of thèse interveners, it is 
plain that there was a breach of trust on the part of the officers of 
the Power Company and a disregard of the rights of the holders of 
approximately $166,000 face value of the Consolidated bonds which 
had been sold upon the market and were held by the gênerai public, 
who therefore would be prejudiced by the issuance of first bonds in 
exchange for the Consolidated or seconds. 

Upon behalf of the syndicate interests, it is suggested that they had 
put into the enterprise a large amount of money, through the purchase 
of the Consolidated bonds, which were practically worthless, and for 
that reason they were entitled to a measure of protection at the hands 
of the Power Company. Assuming that they were entitled to sympa- 
thy, it does not follow that they were entitled to protection. Their 
misfortune in no wise enlarged their rights as parties to the contract, 
or abated their duty as trustées of the Power Company. As directors, 
they were bound to subserve the interests of the company, and to hold 
its property for the common benefit of its creditors, and they were 
not privileged to strip it of its meager remaining resources for the 
purpose of recouping their private losses. The adoption of any other 
view would necessarily be to recognize the rule of might, and to say 
to him to take who can. Moreover, were the considération suggested 
deemed to be a material one, it is to be noted that the original con- 
tract of September 19th was not a simple contract for the purchase 
of a stated number of bonds ; it embraces an ambitions scheme of great 
possible profit to the purchasers. They do not occupy the position of 
one who bas bought worthless securities with no expectation of gain 
other than a fair interest return. They bargained for the chance of 
the profit of a spéculative enterprise, and they must bave contemplated 
the risk of loss as well as the chance of gain. To refer to only one 
feature of the agreement: They had the option to require the retire- 
ment of ail the first mortgage bonds, which were to be called at a 
premium, and such were the conditions that by acquiring thèse bonds, 
as it was doubtless within their power to a great extent to do, the}' 
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could, at an actual outlay of probably not to exceed 60 per cent, of 
their face value, secure a large part of the Consolidated bonds, which, 
upon the retirement of the firsts, would constitute a prior lien upon 
ail the property of the company. 

What foUowed the exécution of the agreement is not made entirely 
clear, but apparently at différent times money aggregating $220,000 
was f urnished to the Power Company, ostensibly by the Railway Com- 
pany, and later bonds, in installments of various amounts, aggregat- 
ing $440,000 face value, were turned over to the Railway Company as 
collatéral. Notwithstanding the fact that under the agreement the 
Power Company was to exchange 500 firsts for seconds only in case 
firsts were available for that purpose, shortly after the hypothecation 
of the 440 firsts as collatéral, they were exchanged for an équivalent 
number of seconds, which were substituted as collatéral, and the firsts 
were deposited as collatéral with the Railway Company's creditors or 
their trustée. It will be understood, of course, that in speaking of 
a transfer of possession between the two companies a constructive 
transfer only is meant, for both had the same secretary and treasurcr, 
as well as other officers. 

The facts touching the remaining 278 bonds maybe more briefly 
Etated. In the fall of 1912 the Power Company desired to make a set- 
tlement and terminate its relations with Bâtes & Rogers, a construc- 
tion company having a contract for work on the Ox Bow plant. Ac- 
cording to the records, the settlement was consummated at a meeting 
of the executive committee of the Power Company held in New York 
City on December 27th. What actually occurred at this meeting is 
open to serions doubt; but, assuming that what purports to be the 
record is genuine and speaks truly, an agreement was reached with 
Bâtes & Rogers by which, in part considération to them for a com- 
plète settlement, they were to receive $25,000 face value of the Power 
Company's Consolidated bonds, 50 shares of the preferred, and 100 
shares of the common stock of the Railway Company, and its obliga- 
tion (unsecured) to purchase f rom them within 60 days after the 29th 
of May, 1914, the $25,000 bonds at 80 and accrued interest. There- 
upon, such is the record, the Power Company and the Railway Com- 
pany proceeded to ratify this arrangement, and in considération of 
the Railway Company's agreement to deliver to Bâtes & Rogers 100 
shares of its common stock, which was worthless, and its obligation 
to buy the bonds, which, because of its insolvency, if for no other 
reason, was unenforceable and hence practically of no value, the Power 
Company was made to agrée that it would, upon the demand of the 
Railway Company, deliver its first mortgage bonds up to $500,000 
face value (the same to be in excess of those covered by the Septem- 
ber contract) in exchange for consolidated bonds, which also were 
without substantial value. From the testimony and the surrounding 
circumstances, no doubt is left in my mind that the Power Company 
could hâve made settlement directly with Bâtes & Rogers with its 
first mortgage bonds at a comparatively small discount, and that the 
devions course was adopted not upon their demand or for the interest 
of the Power Company, or because of any necessity therefor, but for 



590 219 FEDERAL REPORTER 

the sole purpose of furnishing a pretext for getting the first mortgage 
bonds eut of the treasury of the Power Company and into the hands 
of the Railway Company, and for the interest alone of those by whom 
the latter company was dominated. 

[2] Relying upon the rule that the contract of a corporation wiih 
its directors, or touching a matter in which they are interested, is ndi 
absolutely void, but only voidable, the Railway Company urges wiili 
much apparent confidence that the interveners must fail because. as 
mère bondholders, they hâve no such right or interest as entitles theai 
to attack the transactions in question. Its position is, that their 
rights are measured solely by the terms of the bonds and the trust 
deed securing the same, and that no provision of thèse instruments 
has been violated; that, such being the case, it is a matter of no légal 
concern to them how it procured the bonds, and they would hâve no 
standing to call into question a gift or even a theft thereof ; that, 
if any wrong has been donc, it can be remedied only upon the de- 
mand of the corporation, or, in case of its inaction, of its stockholders. 

It may be conceded that as a gênerai rule the créditer of a solvant 
corporation, be he secured or unsecured, has no légal right to corn- 
plain of the improvident disposition of its property. But it must net 
be forgotten that hère the corporation was insolvent, and those whose 
duty as trustées it was fairly and honestly to administer its affairs, un- 
dertook to prefer themselves. An insolvent corporation cannot right- 
fully give away its property in fraud of its creditors, neither can it 
legitimately prefer the daims of its ofScers and stockholders. In 
Jackson v. Ludeling, 88 U. S. (21 Wall.) 616, 22 L. Ed. 492, a suit 
in equity brought by bondholders against the directors of the debtor 
corporation, attacking the validity of a judicial sale of its property, 
at which the directors became the purchasers, the court said : 

"They (the directors) had no right to enter into or particlpate In a combina- 
tlon, the ob.1ect ot which was to divest the company of Its property and ob- 
taln it for themselves at a sacrifice, or at the lowest priée possible. They 
had no right to seek thelr own profit at the expense of the company, Its 
stockholders, or even its bondholders. Such a course was forbidden by thelr 
relation to the comoany. It was their duty, to the extent of their povi'er, 
to secure for ail those whose interests were in their charge the hlghest possible 
priée for the property vvhlch could be obtained for it at the sherifC's sale. 
They could not rlghtfully place themselves in a position in which their In- 
terests became adverse to those of elther the stockholders or bondholders. 
* * * The défendants eau take nothing from such a sale, thus made. 
Were we to sustaln it, we should sanction a great moral and légal wrong, 
glving encouragement to falthlessness to trusts, and confidence reposed, and 
countenante coinbinations to wrest by the forma of law from the uuinformed 
and confiding their just rights." 

In Wabash, St. L. & P. Ry. Co. v. Ham, 114 U. S. 587, 594, 5 
Sup. Ct. 1081, 1084, 29 L. Ed, 235, it was said: 

"The property of a corporation is doubtless a trust fund for the payment of 
its debts, in tlie sensé that, when the corporation is lavvfully dlssolved aud 
ail Its business wound up, or when it is insolvent, ail Its creditors are en- 
titled in -equity to hâve thelr debts paid out of the corporate property be- 
fore any distribution thereof among the stockholders. It is also true. in 
the case of a corporation, as in that of a natural persou, that any conveyanee 
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of property of the debtor, without authorlty oî law, and in fraud of existing 
creditors, is void as against them." 

By Woods, T-, it was said in Lippincott v. Shaw Carriage Co. (C. 
C.) 25 Fed. 577, 586, that: 

"While it is generally conceded that a corporation, notwithstandinp in- 
solveney, continues possessed of a gênerai power of managenient of Its 
affaire, and like natural persons may give préférences by vvay of pay nient 
or security to one créditer or class of creditors over others ; yet, in close 
analogy to the rule which forblds the givlng of préférences by indivldual 
debtors for the purpose of securing, or in such naanner as to secure, advantage 
or benefit to themselves, and in manlfest accord with the tendency of ju- 
dicial opinion as expressed upon considération of klndred questions, It bas 
been decided in a number of cases that préférences given by Insolvent cor- 
porations in such manner as to be of spécial benefit to the directors or manag- 
ing agents, or any of them, will be set aslde. This, as It seems to me, Is 
the salutary rule, and the only rule whlch can be adminlstered with unl- 
formity and fairness." 

And most pertinent is the language used by the same judge in Howe, 
Brown & Co. v. Sanford Fork & Tool Co. (C. C.) 44 Fed. 231, 233, 
where he said : 

"It seems to me enough to say that a sound public pollcy and a sensé of 
common fairness forbid that the dlrectois or managing agents of a business 
corporation, when disaster bas befailen or threatens the enterprise, shall be 
permitted to convert thelr powers of management and thelr intlmate, and 
It may be exclusive, knowledge of the corporate affairs into means of self- 
protection to the harm of other creditors. ïhey ought not to be competitors 
In a coutest of which they must be the judges. The neeessity for this limita- 
lion upon the right to give préférences amoug creditors when asserted by 
corporations may not hâve been perceived in earlier times, but the growlng 
importance and vaiiety of modem corporate enterprlses and Interests I thlnk 
wlU compel its récognition and adoption. The fact In this case that the 
stockholders authorized the maklng of the mortgage seems to be inimaterlal. 
That action was, it is averred, procured by the directors proposed to be ben- 
efited, they, themselves, being stockholders ; and, even If this were not 
averred, the case would not, I thlnk, be essentially différent. Wbether or 
not such préférences are fairly given i.s an Impraeticable Inquiry, because there 
can be In ordinary cases no means of discoverlng the truth ; and consequently 
the presumption to tho contrary should in every case be conelusive. Con- 
cède that it Is a question of proof, and that a préférence in favor of a director 
wlU be deemed valid if fairly given, and It may as well be declared to be 
a part of the law of corporations that in cases of insolvency debts to di- 
rectors and liabllities In which they hâve a spécial intei'est must be flrst dis- 
charged. That w^ill be the practical effect, and the examples will multiply of 
Indivldual enterprlses iirosecuted under the guise of corporate orgauization, 
for the purpose, not only of escaplng the ordinary risks of business done in 
the owner's name, which may be legitimate enough, but of enabling the pro- 
moters and managers, whrn fallu re conies, to appropriate the remains of 
the wreck by declarlng themselves favored creditors. Besides Inconsistency 
with that equality which equlty loves, such favors Involve too niany pos- 
sibillties of dishonesty and successfui fraud to be tolerated lu an enlightened 
System of jurisprudence." 

See, also, Sweeney v. Grape Sugar Co., 30 W. Va. 443, 4 S. E. 
431, 8 Am. St. Rep. 88, and Richardson v. Green, 133 U. S. 30, 10 
Sup. Ct. 280, 33 h. Ed. 516. 

It is a mistake to assume that the interveners contracted only for 
certain security and that ail their rightful demands were satisfied when 
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it was properly certified that the requisite expenditures and improve- 
ments had been made. They contracted for security, it is true, but 
primarily they contracted for payment, and the continuing obHgation 
of the Power Company was to pay its bonds in accordance with their 
terms. The interveners were creditors of the company, not merely 
claimants of a share in a disputed fund. Upon entering into the 
contract they had the right to assume that the business of the com- 
pany would be conducted, if not wisely, at least fairly and honestly. 
At the time thèse transactions took place, the Power Company was 
wholly insolvent, and for that reason its stockholders, even had they 
been free to act upon its behalf, had no incentive to exercise vigilance 
or to take any action for the protection of its interests. In short, the 
corporation had wholly lost the protection of its natural guardians. 
As was said by the Suprême Court of West Virginia in Sweeney v. 
Grape Sugar Co., supra: 

"In the case of a corporation whleh Is wholly Insolvent and unable to 
continue its business, neither the corporation itself nor its stockholders hâve 
any bénéficiai Interest in its property, and therefore they cannot be affected 
by the fraud. In such case the creditors alone can be affected, and they alone 
bave any interest in avoiding the contracts." 

It will not do to say that the bondholders represented by the inter- 
veners had no rights which they were entitled to hâve safeguarded. 
Their claims being inadequately secured, they would ultimately be 
compelled to look for payment in fuU to the gênerai assets of their 
debtor. Moreover, they were entitled to hâve their mortgage se- 
curities maintained as well as created. From what fund the certified 
expenditures on account of capital were made does not appear, but 
that for the protection of their security they were interested in having 
thèse bonds honestly used for the benefit of the estate becomes ap- 
parent when the fact is noted that, as shown by the record hère, pref er- 
ential claiins for labor and supplies for the maintenance and opéra- 
tion of the property, aggregating an amount relatively of great mag- 
nitude, are being pressed for allowance, in at least one of which the 
Railway Company itself is interested, and which, if established, will 
substantially reduce the value of the interveners' security. Thèse 
and other considérations strongly persuade me to the view that, in re- 
sponse to the prayer of the interveners in a plenary suit, a court of 
equity could hâve properly interfered to prevent the illégal diversion 
of the bonds, or could now decree their restoration. But it is not 
necessary to go so far ; we hâve hère no plenary suit in which cred- 
itors are seeking affirmative relief for themselves or the restoration 
of property to the corporation. The Railway Company is in reality 
the actor. It is not content with what it was thus wrongfully able 
to acquire through its control of the Power Company. It is dépendent 
upon, and is hère invoking, the assistance of a court of equity to make 
actually available fo it the fruits of its wrongdoing. Through the 
trustée, it seeks a foreclosure of the security of the bonds and an 
order distributing to it a proportionate share of the proceeds of the 
property. It is asking the court to aid it in en forcing contracts the 
possession of which it obtained in a manner violative of sound prin- 



STATE BANK OF CHICAGO V. IDAHO-OBEGON LIGHT & POWER CO. 693 

ciples of public policy and of good morals, and in that view it is quite 
unimportant whether the interveners would hâve any standing as plain- 
tiffs in an indépendant suit. Regardless of who objects or whether 
any one objects, a court will not knowingly assist a party to reap the 
fruits of his wrongdoing, and under the rule the Railway Company 
must be denied the relief which it seeks. 

Upon its behalf it is urged that even in this view it should be recog- 
nized as having an equity in the bonds corresponding to the considéra- 
tion it has paid out, of which the Power Company received the benefit, 
and to this extent it is thought its contention should be sustained. 
The Power Company is entitled only to be protected against loss, 
and not to be enabled to reap a profit from the attempted wrong; 
in so far as may be possible, there should be a restoration of that 
which it has received. Upon this branch of the case, however, I am 
inclined to think the record is incomplète, and further évidence will 
hâve to be taken, unless the facts can be stipulated. To what exlent 
the receiver will be able to return in specie the stocks and securities 
which presumably the Railway Company turned over in exchange for 
the bonds does not appear, nor is there such a statement of account 
between the Railway Company and the syndicate upon the one side 
and the Power Company on the other that I can intelligently ascer- 
tain the amount for which the Railway Company should be awarded 
an équitable lien upon the bonds. Nor is there ariy definite informa- 
tion touching the présent status of the Bâtes & Rogers affair. While 
the 440 bonds acquired under the agreement of September 25th are 
apparently not held as collatéral under the first provision of the con- 
tract, but by virtue of an exchange under a later provision, and, strict- 
ly speaking, are therefore technically subject to no other equity than 
the obligation to return the exchanged Consolidated bonds, which are 
already in the possession of the Railway Company as collatéral, I 
shall regard the substance rather than the form, and accordingly the 
moneys actually advanced to the Power Company under the contract 
of September 25th will be charged against the bonds, such advances 
to be first subject to a déduction of such amount, if any, as remains 
of the $140,000 due under the original contract of September 19, 1911, 
after satisfying therefrom any other claims for advances made to 
the Power Company properly chargeable against that obligation. It 
is not improbable that the accounting and other information required 
for such purpose will more or less directly relate to the issue of the 
Railway Company's interest in the 107 bonds, and both matters can 
proceed together. However that may be, it is my désire that the évi- 
dence upon both branches of the controversy be taken and submitted 
without unnecessary delay. Presumably the facts are largely within 
the knowledge of the Railway Company, and it will be required to 
take the affirmative in establishing such equities as it claims. The 
receiver is authorized to participate in so far as, upon the advice of 
counsel, he may deem it to be necessary for the protection of the 
estate. 

219 F.— 38 
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STATE nASK OF CHICAGO v. IDAHO-OREGON LIGHT & POWER 

ce. et al. 

(District Court, D. Idaho, S. D. Novemlier 12, 1914.) 

1. Corporations <S=>480 — Mortgages — Construction and Opération — 

After-Acquibed Property Clause. 

A mortgagee of an electrie liglit and power eompany, under an after- 
acquired propert.v clause in its mortgage, lias no greater rlght tlian tlie 
mortgagor in additional transmission Unes constructed for it entireiy at 
the eost of another company under an agreement tliat the material used 
should remain its property until full paynient for the extensions was 
inade, witli the right to remove the same in case of default. 

[Ed. Note. — For other cases, see Corporations, Dec. Dig. ©=480 ; Mort- 
gages, Cent. Dig. § 428.] 

2. Corporations ®=»186 — Contracts— Enforcement — Contract with Ma- 

JORITT StoCKHOLDER. 

The faet that the company building the Unes owned the majority of 
the stock of the power company does not debar It from enforclng its 
rights under the contract, where it was made in good faith and was falr. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 695-701; 
Dec. Dig. <S=186.] 

3. BsTOPPEL <£=391 — Equitable Estoppel — Acquiesenoe, in Decbek. 

Practically ail of the stock of an electrie light and power company was 
owned by a railway company whlch entireiy controlled Its affalrs. It 
also built for the power company certain extension Unes at its own ex- 
pense under an agreement that the material used should remain its prop- 
erty until full payment, with the right in case of default to remo%'e the 
same and crédit the power company on the contract with its scrap value. 
Subsequently, on the insolveney of the power company, a mortgage ex- 
ecuted by it to secure bonds, and containlng an after-acquired property 
clause, was foreclosed ; the bill alleging, and the answer admitting, that 
the extensions in question were witbin the mortgage. The railway com- 
pany claimed to he a large owner of the bonds, and, while not then a 
formai party, assisted in expediting the cause and in procuring an early 
decree for the sale of the property. It afterward became a party and con- 
sented to the appointmeut of a receiver aud during ail of that time as- 
serted no right under its contract Held, that it was estopped, or had 
waived its right, as against other bondholders, to euforce the contract by 
destroying the extension Unes built thereunder, but that it might be al- 
lowed a preferred claim against the proceeds of the sale equal to the 
scrap value of the materials therein. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dig. §§ 257-259; Dec. 
Dig. <S==>91.] 

In Equity. Suit by the State Bank of Chicago, trustée, against the 
Idaho-Oregon Light & Power Company and others. On pétition of 
intervention of the Idaho Railway, Light & Power Company and O. G. 
F. Markhus, its receiver. Relief granted in part. 

Cavanah, Blake & MacLane, of Boise, Idaho, for intervener. 

E. E. Prussing, of Chicago, 111., and Sullivan & Sullivan, of Boise, 
Idaho, for plaintiff. 

Richards & Haga, of Boise, Idaho, for receiver of Idaho-Oregon 
LJght & Power Co. 

Joseph Cummins, of Chicago, 111., for intervening bondholders. 

<5::;3For other cases see same topic & KEY-NUMBER in ail Key-Numberod Digests & Indexes 
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DIETRICH, District Judge. The principal suit was commenced in 
July, 1913, by the plaintifF, as trustée, to foreclose a trust deed given 
by the défendant Idaho-Oregon Light & Power Company (hereinafter 
called the "Power Company") upon ail of its property, consisting of 
hydroelectric power plants, transmission Unes, and distributing Sys- 
tems in Southwestern Idaho, by which it generated and distributed 
electric current for light and power purposes. Decree of foreclosure 
was entered during the following month, and thereafter, an immédiate 
sale appearing to be impracticable, a receiver was appointée to take 
charge of and operate the property. The receivership commenced on 
December lOth, and still continues. On December 23, 1913, O. G. F. 
Markhus was appointed receiver of the property of the Idaho Railway, 
Light & Power Company (hereinafter called the ''Railway Company"). 
On April 16, 1914, the Railway Company and its receiver were permit- 
ted to file a bill in intervention herein for the purpose of establishing 
their title to and their right to the possession of certain property in the 
possession of W. J. Ferris, receiver of the Power Company. In due 
time answers were filed by the plaintifï and the receiver for the Power 
Company, and also by A. W. Priest and others, intervening bondhold- 
ers. Most of the facts are made to appear by the pleadings and a 
stipulation. 

Two différent claims are set up, one of which, however, présents no 
real controversy. It is for spécifie property loaned to the Power Com- 
pany, and to which it asserts no right. xA.s to this claim, therefore, an 
order or decree will go in favor of the interveners, substantially as 
prayed for, covering the articles listed in Schedule C attached to the bill 
in intervention as modified by the stipulation of facts. 

The other claim is based upon what is referred to as an equipment 
trust agreement, copy of which is attached to the bill. This agreement 
is dated April, 1913, and is signed by the Railway Company, through 
its vice président, H. F. Dicke, and the Power Company, through its 
gênerai manager, O. G. F. Markhus. Its exécution, however, was not 
authorized by either the executive committee or the board of directors 
of either company. In terms it recites that both companies were en- 
gaged in the génération and sale of electric current in southwestern 
Idaho, and that the Railway Company was under contract to furnish 
current to the Power Company; that for adéquate service to certain 
communities it was necessary for the défendant to make certain exten- 
sions of its transmission and distributing lines, but that it was without 
the necessary funds, and that the Railway Company was willing to 
furnish the material and make the extensions thereof, title to the ma- 
lerial so furnished to remain in it until full payment should be made 
by the Power Company. It is alleged that in accordance with this 
agreement the Railway Company furnished material and made the ex- 
tensions, at an actual cost of $56,187.91, no part of which, either prin- 
cipal or interest, has ever been repaid. The materials were furnished 
and the work was done during the period from April to September, 
1913. It further appears that ail of the equipment, consisting of pôles, 
conductors, transformers, insulators, and other appliances, is in the 
possession of the receiver of the Power Company, and is being used 
by him, and that the same is necessary to enable the Power Company to 
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discliarije îts duties and obligations to the public in the_ transmission 
and distribution of electrical current. In the agreement it is provide'i 
that, in case of the default of the Power Company, the Railway Com- 
pany may, at its option, hâve recourse to any one of several remédies, 
one of which is that it may "take possession of and remove any and 
ail pôles, conductors, transformers, insulators, and other appliances in- 
cluded within and sold under the terms of this agreement, applyin;^ 
the scrap value thereof on the amount due thereon, and take such steps 
to coUect the balance as it may be advised or are available." This 
remedy it has elected to pursue, and accordingly by this proceeding it 
seeks an order directing the receiver to deliver over to its receiver 
possession of the cquipment. Tliere is an understanding that the prés- 
ent submission is only of certain preliminary questions, and therofore 
the évidence does not go to the extent of identifying the particular 
items of property in controversy, or of disclosing their value. 

Several objections are urged to the relief sought. The first of thèse 
is that the equipment-trust agreement does not purport to cover ail the 
property to which title is claimed. Apparently the point is well taken, 
but the question is not for présent considération. Such property, if 
any, as the Railway Company is entitled to reclaim, must be identified 
and shown to be within the terms of the agreement. 

[1] The next objection is that the exécution of the agreement was 
not authorized by either the Power Company or the Railway Company, 
and therefore it is not binding upon them. It is sufficient to say that 
if the agreement is valid at ail it is valid for ail purposes, and if it is 
void it confers no right upon the Power Company; in either view it 
could not operate to transfer title. The mortgagee is in no better posi- 
tion than the mortgagor; there are no distinct éléments of estoppel in 
its favor. Such rights as it has rest upon the "afterwards-acquired" 
clause of the mortgage, but under this clause (with certain exceptions 
to be considered later), the mortgage lien attaches only to that which 
the mortgagor actually acquires. 

[2] It is further urged that, inasmuch as the Railway Company own- 
ed practically ail of the stock of the Power Company and dominated 
it, it would be inéquitable to permit it to assert this claim to its own ad- 
vantage and to the impairment of the security of the mortgagee. But 
inasmuch as the transaction was in good faith, and was fair, the mère 
fact that the Railway Company owned the stock of and controlled the 
Power Company does not debar it f rom the remédies available to other 
creditors having similar contracts. 

It is also urged that the Railway Company expressly contracted to 
protect the mortgaged estate from claims that would impair the se- 
curity of the mortgage. While there is some évidence in a gênerai way 
tending to connect the Railway Company with such an agreement or 
understanding, it is insufFicient to support a finding that it undertook 
at its own expense to install the equipment in question or any part 
thereof. 

In the next place, it is argued that, if it be assumed that the agree- 
ment was legally executed, the réservation of title was ineffective be- 
cause, with the intervener's consent, the property became impressed 
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with a public use, and was so attached that it became a part of the 
realty covered by the mortgage, and is an intégral and necessary part 
of the plant of the Power Company, and necessary to keep it a go- 
ing concern, and cannot be detached without in jury to the public in- 
terest, and that therefore the lien of the prior mortgage attaches de- 
spite the attempted réservation of title. It is admitted that as a gêner- 
ai rule conditional sale agreements are valid in Idaho. Barton v. 
Groseclose, 11 Idaho, 227, 81 Pac. 623; Kester v. Schuldt, 11 Idaho, 
663, 85 Pac. 974; Fosdick v. Schall, 99 U. S. 235, 25 h. Ed. 339. But 
it is argued that the authority of thèse cases extends only to "loose 
property susceptible of separate ownership and separate liens," and at- 
tention is drawn to Porter v. Pittsburg Bessemer Steel Co., 122 U. 
S. 267, 7 Sup. Ct. 1206, 30 L. Ed. 1210, where it is said that : 

"It is well settled, in the décisions of this court, that rails and other 
articles which become afBxed to and a part of a railroad covered by a prior 
mortgage wlll be held by the lien of such mortgage in favor of bona fide cred- 
itors, as against any contract between the furnisher of the property and 
the railroad company, containing stipulations like those in the contracts 
in the présent case." 

And to the same point the following cases are cited : Toledo, etc., 
R. R. Co. V. Hamilton, 134 U. S. 296, 10 Sup. Ct. 546, 33 L. Ed. 905 ; 
Phœnix Iron Works v. New York Security & Trust Co., 83 Fed. 757, 
28 C. C. A. 76; Ryle v. Knowles Loom Works, 87 Fed. 976, 31 C. 
C. A. 340; Evans v. Kister, 92 Fed. 828, 35 C. C. A. 28; Guaranty 
Trust Co. V. City of Galveston, 107 Fed. 311, 46 C. C. A. 305; Gun- 
derson v. Swarthout, 104 Wis. 186, 80 N. W, 465, 76 Am. St. Rep. 
860; Fuller-Warren Co. v. Harter, 110 Wis. 80, 85 N. W. 698, 53 L. 
R. A. 603, 84 Am. St. Rep. 867. 

While in a gênerai way thèse cases tend to support the proposition, 
they are to be read in the light of the récent décisions of the Suprême 
Court in Holt v. Henley, 232 U. S. 637, 34 Sup. Ct. 459, 58 L. Ed. 767, 
and Détroit Steel Cooperage Co. v. Sistersville Brevi^ing Co., 233 U. 
S, 712, 34 Sup. Ct. 753, 58 L. Ed. 1166 (décision rendered May 25, 
1914), by which, to say the least, the application of the principle relied 
upon is confined to very narrow limits. And the évidence hère is not 
sufficiently detailed or spécifie to enable us to détermine what part, 
if any, of the property in question falls within those limits. 

[3| In the last place, it is urged that the Railway Company, with 
full knowledge of ail the facts, participated in the main case, and hav- 
ing procured and acquiesced in the entry of the decree therein, and 
having thereafter, up until the filing of this pétition, made no objection 
to the treatment of the property as a part of the mortgaged estate, it 
must be deemed to hâve waived any right to the spécifie property which 
it may hâve had, and to hâve consented to the passing of the title there- 
to to the Power Company ; and that it is bound by the decree, which 
describes the property and directs that it be sold, together with other 
property beîonging to the Power Company, to satisfy the mortgage in- 
debtedness. The facts upon which this défense is based should be 
briefly stated. In the complaint in the main case the plaintiff alleged, 
and in the answer of the Power Company, signed by it through its 
président, it admitted, that this property was owned by it. The de- 
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crée describes the property together with others, and directs that it 
be sold to satisfy the mortgage indebtedness. It is further true that at 
ail times herein referred to the Railway Company was in complète 
control of the Power Company, and dominated ils affairs ; it owned 
substantially ail of its capital stock, and claimed to own a large por- 
tion of the bonds secured by the trust deed involved in the foreclosure. 
It and the interests by which it was controlled had a plan for tlic 
reorganization of the two companies, pursuant to which it was, through 
the foreclosure proceeding, to acquire ail of the properties belonging 
to the Power Coinpany. In some, if not in ail, important particnlars, 
the plaintif? deferred to its wishes and the wishes of those \vhose in- 
terests were allied with it touching the proceedings to be taken in the 
foreclosure suit. Over the objection of the intervening bondholders, 
it and those associated with it strenuously opposed delay in the entry 
of the decree, which, if not prepared by it, certainly had its approval. 
Shortly after the decree was entered, it formally came into the suit, 
and from time to time urged that ail the property be sold. As a party 
to the suit it assented to the appointment of a receiver. At no time 
(lid it suggest its ownership, nor was any claim ever asserted by it 
or upon its behalf prior to the letter written by its receiver to the re- 
ceiver of the Power Company on the 23d day of March, 1914. In oj)- 
posing pétitions of the intervening bondholders and others, it has uni- 
formly insisted that the decree, having become final, cannot now be 
modified, and is binding upon ail parties interested. 

The first question is whether the facts are sufficient to constitute an 
estoppel of record. Doubtless there are conditions where one may be 
bound by a judgment, although he is not in name a party to the action. 
Tootle V. Coleman, 107 Fed. 41, 46 C. C. A. 132, 57 L. R. A. 120: 
lames v. Germania Iron Co., 107 Fed. 597, 46 C. C. A. 476; Jeffersou 
Electric Co. v. Westinghouse Electric Co., 139 Fed. 385, 71 C. C. A. 
481; Litchfield v. Goodnow, 123 U. S. 549, 8 Sup. Ct. 210, 31 L. Ed. 
199. The Railway Company's relation to the formai parties and its 
participation in the proceedings hâve been such that it must, I think, 
be deerued to hâve been a party in fact and is bound by the decree 
which it has actively aided in securing and maintaining. If it be saiil 
that in foreclosure suits issues of title are not ordinarily involved, the 
answer is that the objection to their considération does not go to the 
jurisdiction, and undoubtedly they may be entertained by consent of 
the parties, express or implied. 

But if the view be adopted that, strictly speaking, estoppel of rec- 
ord is not established, there still remains for considération the question 
whether the fact^ constitute an estoppel in pais, or charge the Railway 
Company with lâches, or signify an intention upon its part to abandon 
its title and waive its right to retake the property. That in appointing 
a receiver and administering the estate the court acted upon the as- 
sumption of unconditional title in the Power Company is unquestioned, 
and apparently such was the belief of the mortgage trustée. It is not 
shown, and perhaps in the nature of things could not be shown, thaï 
the course of the trustée or the bondholders has been materially afïect- 
ed by such assumption, or that the policy of adininistration would hâve 
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'ueen 5ul)stantia!ly différent liad the truth been knowi. The daim does, 
however. substantially affect the value of the mortgage security, and the 
c|iiesîion of the value of the insolvent estate bas from tirae to time en- 
tered into the considération of the time vvhen, and the conditions upon 
which, a sale should be niade. But if, for the reason that there is no 
direct proof of injury or préjudice to any party in interest, \ve reject 
the défense of strict estoppel, still should the claimant novv be heard to 
assert a rit;ht to retake possession of the property? Its approval of 
and long ac<juiescence in the decree are not to be accounted for upon 
the theory of inadvertence or carelessness. The conclusion is unavoid- 
able that it knowingly consented that this property should be included 
and sold as a part of the mortgaged estate ; there is no other reasonable 
explanation of its conduct. Just what its purpose ma)^ bave been we 
can only conjecture, but it must be borne in mind that, if its plan of re- 
organization had been consummated, as it doubtless expected would be 
the case, until a considérable length of time had elapsed after the entry 
of decree, the property would bave corne into its possession upon fore- 
closure sale, and there may hâve been reasons vvhy it preferred to take 
title in that way. 

I am reluctant to send the interveners away without any relief, and 
yet the question of what can properly be granted is a most perplexing 
one. As bas been shown, there are objections both formai and sub- 
stantial to awarding the Railway Company the title and possession of 
the property. Upon the other hand, for the Power Company to hold 
the property and pay nothing for it would seem to be harsh in the ex- 
trême. The contract priée is doubtless greatly in excess of the présent 
value of the property, and therefore to require the receiver of the 
Power Company to pay such price would be neither équitable to other 
creditors nor would it be warranted by well settled principles of law 
applicable to the administration of insolvent estâtes. 

Upon the whole I hâve concluded the fairest solution of the problem 
would be to award the interveners, as a préférence daim against the 
estate of the Power Company, the scrap value of the property. In so 
doing, the integrity of the decree will be preserved, the property will 
remain a part of the estate, in harmony with what was doubtless the 
purpose and intent of the Railway Company when the decree was en- 
tered, the amount which will thus be required of the estate of the 
Power Company will not be in excess of what in equity and good con- 
science it should pay, and the interveners will get in value substantially 
the relief which title and possession would now afïord. As we hâve 
already seen, the contract provides that, in case the Railway Company 
retakes the property, it shall crédit upon the contract price only the 
scrap value thereof. In a sensé, therefore, this is the standard which 
the parties themselves hâve provided, and, while doubtless the scrap 
value is incommensurate with the purchase price, it is the full équiva- 
lent of what the interveners would hâve obtained had the receiver of 
the Power Company complied with their demand and turned over to 
them the property. For the différence between the scrap value and 
what is justly due upon the contract, the interveners will, of course, be 
recognized as having a gênerai unpreferred claim against the estate of 
the Power Company. 
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In tlùs view, it will be necessary to refer to a master the question 
what property falls within the equipment-trust agreement, and the fur- 
ther question of its scrap value. Possibly the several parties in interest 
can reach an agreement touching both thèse questions. An application 
will, however, be entertained at any time on the part of any one in in- 
terest for such référence and the appointment of a master. 



THE JULIA LUCKBNBACH. 

THE INDRAKUALA. 

(District Court, E. D. Virginia. Deceniber 15, 1914.) 

No. 1823. 

1. Collision iS=>100 — Steamships Meeting in Fog — Excessive Speed. 

A collision occurred in Chesapeake Bay in a tMck fog, which came up 
suddenly from the south, between the steamships Indrakuala, passing 
down, and Julla Luckenbach, going up. Before entering the fog the In- 
drakuala saw the Julia Luckenbach a mile or so ahead, the vessels then 
being on safe passing courses, and she also heard the Julia Luckenbach's 
fog signais later. The latter did not see the Indrakuala, and after the fog 
came on changed her course to port to reach a safe place of anchorage 
to the westward of the channel, and she was proceeding at an excessive 
speed on a flood tlde, when she was struck by the other vessel and sunk. 
The Indrakuala was making a speed of about 10 knots, which she did not 
reduce untll she entered the fog ; and the évidence tended to show that 
she was going at excessive speed at the time of collision. Held that, 
knowing that the other vessel was ahead, she should hâve reduced speed 
before reaching the fog bank and navlgated wlth the greatest care, and 
that both vessels were ta fault. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 213-215 ; Dec. 
Dlg. <©=»100.] 

2. Collision <s=>19 — Suits fob Damages — Defejsises. 

A vessel whose faults clearly contributed to a collision will not be re- 
lieved from liability because of faults on the part of the other vessel. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 17; Dec. Dig. 
<S=>19.] 

In Admiralty. Proceeding by the Indra Line, Limited, owner of the 
steamship Indrakuala, for limitation of liability. On issue as to fault 
for collision with the steamship Julia Luckenbach. Finding against 
both vessels. 

Convers & Kirlin, of New York City, and Edward R. Baird, Jr., 
of Norfolk, Va., for The Indrakuala. 

Barry, Wainwright, Thacher & Symmers, of New York City, and 
Hughes, Little & Seawell, of Norfolk, Va., for The Julia Luckenbach. 

Brown & Purdy, of New York City, and Hughes & Vandeventer, 
of Norfolk, Va., for varions personal injury and death claimants. 

Blodgett, Jones & Burnham, of Boston, Mass., for cargo owner. 

WADDILL, District Judge. This proceeding is now before the 
court upon the application of the Indra Line, Limited, as owner of 
the steamship Indrakuala, filed on the 19th day of March, 1913, to 

(gssFor other cases see same topic & KET-NUMBER In ail Key-Numbered Digests & Indexes 
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secure limitation of liability, pursuant to the statutes of the United 
States in such cases provided, from losses arising out of a collision 
between the two steamships named, which occurred in the waters of 
Chesapeake Bay, on the morning of the 3d day of January, 1913, re- 
sulting in considérable damage to the Indrakuala, and the sinking and 
loss of the Julia Luckenbach, with her cargo, and of several lives. 

The original libel was filed against the Indrakuala on behalf of the 
owners of the Luckenbach, her cargo, and the personal efïects of mem- 
bers of her crew, and the damages claimed on account of the loss 
of the Luckenbach, including her freight money, was $156,452.22. 
Subsequently four additional libels in rem were filed to recover dam- 
ages on account of personal injury and death claims, aggregating in 
ail $238,000, and the institution of other suits was threatened. Where- 
upon this proceeding was commenced, and on the Ist of December, 
1913, the return day of the monition issued herein, claims aggregat- 
ing $173,477.95 were filed, exclusive of the claim of the Luckenbach 
aforesaid; the same not having been presented in the limited liabil- 
ity case. 

[1] The Indrakuala is a British steamship, built in 1912; her gên- 
erai dimensions being 5,691 grpss and 3,607 net tons, 430 feet long, 
53 feet 7% inches beam, and at the time of the collision was drawing 
forward 20 feet 4 inches of water and 22 feet aft. The Julia Lucken- 
bach was an American steamship, built in 1882, 3,100 gross and 1,977 
net tons, 313 feet 1 inch long, 36 feet 4 inches beam, and draft at 
the time of the collision, of 22 to 22V2 feet of water, and was en route 
from Tampa, Fia., to Baltimore, Md., loaded with phosphate rock. 
The Indrakuala was bound down Chesapeake Bay from Baltimore to 
New York, and had discharged part of her cargo in Baltimore, which 
latter place she left on the afternoon of the 2d day of January, in 
charge of a Maryland pilot, to the Virginia Capes, and during that 
night, on account of fog, she anchored some 21/2 miles to the north- 
ward of Smith's Point Light, where she remained until the morning 
of the 3d, when shortly after 6 o'clock, she resumed her passage down 
the bay; the weather at the time being clear, with a fresh southerly 
wind and flood tide. 

The Julia Luckenbach anchored oflf Windmill Point on the night 
preceding the collision, because of fog, and got under way the morn- 
ing of the 3d about 7 o'clock. The distance between the places of 
anchorage of the two vessels on the morning of the 3d, oflf Windmill 
Point and above Smith's Point Light, was about 14 miles. The dis- 
tance from Smith's Point Light to Tangier Gas Buoy was approx- 
imately 6% miles; from Tangier Buoy to the scène of the collision, 
approximately 3^/2 miles. 

The Indrakuala navigated from Smith's Point Light S. 11° W. true 
to Tangier Buoy, and then S. true to the point of collision. The 
Luckenbach's course from her anchorage oflf Windmill Point was N. 
1/2 E. magnetic, until some five minutes before the collision, when she 
changed her course to N. W. 1/2 W. The Indrakuala proceeded down 
the cHannel in the regular course for downgoing vessels, and the Luck- 
enbach was on the proper course for ascending vessels, being to the 
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eastward of the channel. Between the Luckenbach's place of an- 
chorage, off Windmill Point, and the scène of the accident, the Mer- 
chants' & Miners' Transportation Company's steamship Essex, also 
ascending the bay, passed the Luckenbach to the westward of her, 
that is, on her port side; and the Essex met and passed the Indra- 
kuala above the scène of the collision to the eastward, that is, to the 
port side of that vessel. 

The collision occurred at 7 :36 of the Indrakuala's time, and 7 :45 
of the Luckenbach's time (there being a différence between the two 
ships of some 9 minutes in time), and after the passing of the two 
ships by the Essex as above indicated. The distance below Tangier 
Ëuoy, where it happened, is ascertained with reasonable certainty, 
namely, 31/^ miles, though just where the fog set in, and where the 
Essex and Indrakuala passed each other below Tangier Buoy, as well 
as where the Indrakuala, on account of the fog, reduced her speed, 
is in dispute— the Indrakuala's contention being that when about three- 
fourths of a mile, or less, of the scène of the collision, at 7:30 she 
reduced her speed one-half , at 7 :33 stopped and reversed f ull speed 
astern, and at 7 :34 repeated the f ull speed astern order, and subsc^ 
quently, after sighting the Luckenbach about two ship's lengths away, 
she signaled to stop and bardaported, and that at the time of the col- 
lision she was substantially stopped in the water, and had lost steer- 
age way ; whereas the Luckenbach contends that the Indrakuala was 
at least a mile and a quarter away when she should hâve reduced her 
speed, and that she was making undue speed before and at the time 
of the collision, and it would not hâve been possible for her to bave 
done the things claimed by her to hâve been done regarding slowliig 
down, reversing, etc., within six minutes. The two vessels came to- 
gether by the stem of the Indrakuala striking the Luckenbach about 
10 feet abaft of her stem, and scraping along about 30 feet on her 
starboard side, cutting into the Luckenbach some 7 feet, tearing off 
her iron sheeting for a distance of 30 feet, and cutting deeply into 
her main deck, causing her to sink. 

Many faults are assigned by the vessels one against the other, an 
unusual number of witnesses hâve been examined at great length, and 
the case bas been fully argued, orally and in writing, with much 
learning and ability; but in its last analysis it is reduced, in the view 
of the court, to a comparatively simple inquiry, namely, whether the 
Indrakuala, after the setting in of the fog, and at the time of the col- 
lision, was being prudently and properly navigated ; that is to say, 
whether upon approaching the fog, and entering and becoming envel- 
oped in the same, she exercised the degree of prudence and caution im- 
posed upon her by the rules of navigation — it being in effect a conces- 
sum that the Luckenbach was proceeding at an undue rate of speed at 
the time of the occurrence. 

In arriving at a correct conclusion in the premises, the court bas 
had the advantage of certainly four sources of information : First, the 
testimony of certain of the officers and members of the crew of 
the Luckenbach, others of them, including the master, having been 
drowned ; secondly, the testimony of those from the Indrakuala, in- 



THE JULIA LUOKENBACH 603 

cluding the pilot; thirdly, the testimony of certain officers and men> 
bers of the crew of the Essex ; and, fourthly, the physical conditions, 
puch as the évidence of the lick of the colhsion, the location of the 
sunken wreck, and the logs, including the engineer's slate of the In- 
clrakuala, tendered in évidence; and the conclusion reached by the 
court is that it is évident from the whole testimony that at the time 
of the collision the vessels were each making considérable and undue 
beadway through the water. The Luckenbach vi^as confessedly so, 
and it is equally apparent from the angle of, and the efïect of the 
blow of , the collision, if there was no other testimony in support there- 
of, that the Indrakuala must hâve been doing the same thing, though 
not to the same extent. 

The court cannot accept the Indrakuala's statement as to the occur- 
rence, namely, that it happened six minutes after she passed the Es- 
sex, some half a mile above the collision, as it is highly improbable 
that she could hâve donc the things she says she did within six min- 
utes, nor the statements of the ship's log, written up four days after 
the collision, from loose sheets of foolscap paper, and a mémorandum 
book alleged to hâve been kept, nor the entries from the engineer's 
slate, the figures upon which bear évidence of having been tampered 
with ; ahd it is also apparent, from a critical examination of the évi- 
dence of her officers and crew, that she was making excessive head- 
way at the time of the collision, and that the in jury under the fore- 
peak of the Indrakuala, and to her shell plating below the main deck, 
was caused by that ship, while making considérable headway, com- 
ing into collision with the Luckenbach and in contact with her cargo 
of phosphate rock, while the latter ship was herself proceeding at un- 
due speed. 

The testimony, and especially that of disinterested witnesses from 
the Essex, is that that vessel and the Indrakuala passed each other ap- 
proximately a mile and a quarter above the scène of the coUision, 
and it was then that the Indrakuala entered the thick fog, and in or- 
der to hâve reached the scène of the collision in 6 minutes after pass- 
iiig the Essex, she must bave traveled much of the time approximately 
10 or 11 miles an hour; and the acceptance of this as the correct 
distance is not inconsistent with the statement of the Indrakuala as 
to what she attempted to do to check her speed shortly before, but 
at a time when it was too late to avert the disaster. Upon the Indra- 
kuala's own statement of what she did, in covering the half mile, as 
she claims the distance to be, within 6 minutes, she should not be held 
free from fault. She confessedly ran into a thick fog at a speed 
of at least 10 knots an hour 6 minutes before the colhsion. She 
then reduced her speed to one-half, which took from 3% to 4 minutes, 
according to her pilot's statement, who also testified that 2 minutes 
after giving the order to reduce bis vessel was proceeding at about 
7 knots an hour, thus bringing her to within 4 minutes of the col- 
lision at 7 knots an hour, in a dense fog, and to within 4% knots 
up to 2 minutes before the collision, and that with knowledge of the 
présence of a vessel ahead of him in the fog. 

The Indrakuala, knowing of the présence of the Luckenbach ahead 
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of her in the fog, should hâve proceeded with unusual caution, to hâve 
avoided the possibiHty of the dangers arising from such condition. It 
is true the Luckenbach, when she became hidden in the fog, was ap- 
proaching on parallel lines, on a course that would bave afforded suffi- 
<:!ent margin for the two vessels to hâve passed each other in saf ety ; 
but they were approximately a mile apart, and perhaps something 
more, when the Luckenbach was thus lost sight of, and it was at least 
hazardous for the Indrakuala to hâve proceeded upon the theory that 
the Luckenbach might not and most probably would not vary her course 
in the thick weather. She manifestly did change her course, and her 
excuse for so doing was that her purpose was to corne to anchor, and 
considered the western side of the channel the proper place to anchor 
under the circumstances, because of the dangers on the eastern side 
of the channel incident to Tangier Buoy, and the undesirability, in her 
then position, of anchoring in the path of ascending vessels ; the 
Luckenbach's contention being that she did not know of the présence 
of the Indrakuala ahead of her. 

The Indrakuala says that her purpose was also to corne to anchor. 
Both seem to bave been engaged in a like undertaking in this respect, 
and the Indrakuala was charged with knowledge of the fact of the 
embarrassments incident to anchoring on the eastern side of the chan- 
nel, and that the Luckenbach's movements were accelerated by the 
flood tide and the force of the strong breeze of some 25 miles an hour 
then prevailing, and her master cannot be held at fault for altering 
his course in the fog, if he did not know of the présence of the In- 
drakuala, and exercised his best judgment in directing his navigation 
to the westward side of the channel, as a matter of safety, however 
inexcusable he may bave been in attempting to do so at undue speed. 

[2] The Indrakuala should at least bave slowed down upon ap- 
proaching and entering the fog, if not bave stopped her engines, and 
for her failure alike to hâve navigated in anticipation of the ap- 
proaching fog, and to hâve reduced her speed, and reversed in time to 
hâve had her movements under control, after entering the same, until 
too late to avoid collision with the Luckenbach, which loomed up some 
two ship's length's away, and whose fog signais she had heard, she 
is in fault, and from the conséquences of which she will not be re- 
lieved by suggesting the undue speed of the other vessel ; the culpa- 
bility of each in this respect having contributed to the accident. The 
Colorado, 91 U. S. 692, 703, 23 L. Ed. 379; The Nacoochee, 137 U. 
S. 330, 339, 11 Sup. Ct. 122, 34 L. Ed. 687; The Umbria, 166 U. 
S. 404, 413, 421, 17 Sup. Ct. 610, 41 L. Ed. 1053 (where will be found 
a full citation of the American and English cases bearing on the sub- 
ject of speed of vessels in fog); The Citv of Alexandria (D. C.) 31 
Fed. 428, 431; The Trave (D. C.) 55 Fed. 117 (the last two cases 
décisions of the late Judge Brown of the Southern District of New 
York, and the latter of which was approved by the Circuit Court of 
Appeals, 68 Fed. 390, 15 C. C. A. 485) ; The Michigan, 63 Fed. 280, 
287, U C. C. A. 187 (an opinion by the late Judge Hughes, of this 
district, in the Circuit Court of Appeals of this circuit) ; The Charlotte 
(D. C.) 124 Fed. 989, 990. 
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The Indrakuala insists that she should not be held in fault because 
until within a few minutes prior to the collision, the weather was 
clear; that her navigators could see the course they were on, and 
that the same was not obstructed; and that it was not necessary for 
their vessel to slow down until she had actually entered the fog bank, 
after which time they did ail that was necessary to be done. 

The court cannot agrée with thèse contentions under the circum- 
stances attending this collision. It is true the fog came on quickly, 
and did not last long, notover half an hour, perhaps; but the In- 
drakuala was in fuU view of its approach, saw that her course took 
her directly into it, and, while at first it was naturally thinner on its 
outer edges, that in a very short time it must envelop her, as it did, 
and she should not hâve continued at full speed, certainly 10 knots 
an hour, until she ran into a dense fog, which was being rapidly driven 
by the wind across her pathway, but should hâve checked her speed 
in anticipation thereof, and this dutv became the more apparent by 
the known présence of a vessel ahead of her in the fog, which might 
cross her course, and the fog signais of which vessel she had twice 
heard. 

The Indrakuala further insists that she should not be held liable, 
because the négligence of the Luckenbach was the proximate cause of 
the collision, and sufficient within itself to account therefor, and thaï 
that vessel should not be relieved of responsibility for her acts, or 
hâve others share in her losses, by the suggestion of faults on their 
part. This doctrine is well established, but should not, in the judg- 
ment of the court, serve to relieve the Indrakuala from liability, un- 
der the circumstances hère, and where her own négligence and want 
of due care contributed to the collision. 

An unusually large number of authorities hâve been cited by coun- 
sel on the respective sides in this case, but it is not considered prac- 
tical to undertake within a reasonable length of this opinion to go 
into any discussion of the same, further than to say that they hâve 
been fully considered, and are not believed to contain views incon- 
sistent with those expressed hère, having regard to the facts of this 
case. 

A decree will be entered upon présentation, determining the faults 
as herein indicated. 



In re HINDIN. 
(District Court, S. D. Oalifornia, S. D. December 11, 1914.) 

No. 1288. 

1, Bankbuptct iS=»414 — Refusal of Discharoe — Evidence. 

On objections to a bankrupt's discharge, évidence held InsufBcient to 
support the finding of a spécial master that the bankrupt failed to keep 
bocks of account from which his financlal condition might be ascertalned 
with intent to conceal hls financlal condition, though the only account of 
certain loans to him was kept in a small pocketbooU tnstead of in the 
books of bis business. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. §§ 720-722 ; Dec. 
Dig. <S=>414.] 

ÔssFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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2. Bankrtjptct ©=414 — Refusal of Dischabge — Evidence. 

A bankriipt's intent to conceal his financial condition by falUng to keep 
books of aoeount is an inferable, rather than a presumptive, intent ; such 
intent can hardly ever be proved by direct évidence, and its existence can 
only be inferred or presumed from the proof of facts which clearly and 
almost irresistibly leads to such conclusion, especlally as, notwitbstand- 
ing Bankr. Act July 1, 1898, c. 541, 30 Stat. 545, as amended by Act Feb. 
5, 1903, c. 487, 32 Stat 797, under wblcli an intent to conceal bis financial 
condition is sufiicient without any actual design to defraud, the required 
intent is one sounding in fraud. 

[Ed. Note. — For other cases, see Bankr.uptcy, Cent. Dig. §§ 720-722; 
Dec. Dig. (S=o414.] 

3. Bankrtjptct <@==>415 — Dischabge — Questions of Fact. 

Where, on the trial before a spécial master of the issues raised by ob- 
jections to a bankrupt's discharge, the évidence as to whether the bank- 
rupt obtained property on crédit upon a false statement in writiug made 
for the purpose of obtaining such crédit was conflicting, it was the pe- 
culiar province of the master to détermine the credibility to be accorded 
to the witnesses. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 698-708, 719, 
723, 724, 726, 728 ; Dec. Dig. <S=:j41ô.] 

In Bankruptcy. In the matter of Théodore J. lîindin, bankrupt. 
On exceptions to the report of a .sjjecial master on the issues raised 
by objections to the bankrupt's discharge. Exceptions overruled in 
part and allowed in part and discharge granted. 

ColHer & Clark and Denis & Loewenthal, ail of Los Angeles, Cal, 
for bankrupt. 

Norman A. Bailie, of Los Angeles, Cal, for receiver, 

BLEDSOE, District Judge. Objection was made to the discharge 
of the bankrupt in this case upon two grounds ; one, that with intent 
to conceal his financial condition he failed to keep books of account 
or records from which such condition might be ascertained, and the 
other that he obtained property on crédit on a materially false state- 
ment in writing, made by him for the purpose of obtaining such crédit. 
Upon a référence to a spécial master for the purpose of reporting 
the facts and his conclusions, with respect to the issues created by the 
aforesaid objections, a hearing was had, and thereafter the master re- 
ported advising against the discharge of the bankrupt, on the ground 
that the first objection had been sustafned, and reporting that in his 
judgment the second objection had not been sustained. Exception 
bas been taken by the bankrupt to the finding against him, and likewise 
by the trustée to the finding in his favor. 

[1] After carefully considering the évidence adduced before the 
master, I can come to no other conclusion than that his finding that 
the bankrupt failed to keep proper books of account, from which his 
financial condition might be ascertained, with the intent to conceal his 
financial condition, is not sustained by the évidence. 

The only charge against the bankrupt is that he kept memoranda 
of certain loans made to him by his banker and by his brother in a 
small pocketbook, instead of in the books of his business. It is the 
fact, however, that the bankrupt, though engaged in the jewelry busi- 

®:35For other cases see same topie & KEY-NTJMBER lu ail Key-Numbered Dlgests & Indexes 



IN EB HINDIN 607 

ness, was engaged in it in a somewhat small way; that he was a 
foreigner and not overly endowed with érudition; that it had been 
his custom, up to a short time previous to the initiation of the bank- 
ruptcy proceedings, for him merely to kéep a file of his bills or ac- 
counts for goods purchased by him, paying them if possible when they 
becanie due, and since for some time he had been conducting a losing 
business, it had also been his custom to borrow sums, from time to 
time, from his banker, who was kindly inclined towards him, and 
from prosperous relatives and friends. It is also shown that he did 
not begin the keeping of books of account, in any substantial sensé at 
ail, until a few months before the bankruptcy proceedings, and that 
this was done solely from the suggestion of an employé named Klein, 
who had learned a little about keeping books back in Hungary, when 
a young man, and who seemed disposed to désire to take advantage 
of that slight knowledge of the art in the course of his employment 
under the bankrupt. It is also made to appear very clearly that the 
bankrupt was at no time contemplating bankruptcy proceedings un- 
til, upon an attachment suit being brought, and against his own be- 
lief and judgment, he was persuaded by his attorney, and his friends 
to submit to bankruptcy as the only means of escaping from the un- 
expected dilemma in which he found himself. It might also be said, 
in addition, that the bankrupt testified positively and wifliout equivo- 
cation that, respecting his failure to cause to be incorporated into his 
books of account the fact that he had some private loans, he at no time 
intended thereby to conceal his financial condition. None of his cred- 
itors, or other persons for that matter, had ever asked to examine his 
books, he had obtained crédit without any référence to or statement 
of his financial condition, as shown by his books, and he seems to hâve 
had no cause to expect that such an inspection or statement would 
be required of him. 

[2] The learned spécial master, in his report, inter alla, said: 

"A person who is iiidebted to his friends aud relatives in divers amounts, 
and keeps their accounts upon a book or mémorandum which Is not open to 
gênerai inspection, and the existence of which he does not disclose until after 
he has been vigorously interrogated, in référence to his books, is presmned, or 
it must therefrom be inferred, that he kept the accounts with his relatives 
and friends in this manner with intent to conceal those accounts from his 
creditors." 

Aside from the fact that I find nothing in the évidence to justify 
the conclusion that the bankrupt refrained from disclosing the loans 
above referred to until after he had been "vigorously interrogated," 
I am constrained to hold the master gave too slight attention to the 
requirement that the intent referred to in the statute is ordinarily an 
inferable one, and not a presumptive one. It is closely analogous, 
indeed comparable, to the spécifie intent often met in criminal statutes, 
such as the intent to commit a felony, which must hâve been spe- 
cifically in the mind of a party entering a building in order that the 
crime of burglary might be made out. Such spécifie intent is as sub- 
stantial a part of the crime as the entering of the building itself, and 
in the absence of the proof of such spécifie intent the crime could not 
be made out. Of course it is obvious that the existence of such in- 
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tent can hardly ever be proven hy direct évidence, but it is none the 
less the fact that such existence can only be inferred or presumed 
from the proof of facts which clearly and almost irresistibly lead to 
such conclusion. 

Though the intent now under considération is not the fraudulent 
intent which was required under the Bankruptcy Act previous to the 
amendment of 1903, yet even after that amendment, in my judgment, 
it is an intent sounding in fraud, because it would be of the essence 
of fraud for a debtor to destroy or conceal, or fail to keep, proper 
books of account, with the intent to conceal his financial condition. 
It would seem as if the purpose of the amendment was merely to 
relieve those objecting to the granting of a discharge from being re- 
quired to prove that the intent with which a bankrupt was concealing 
his true financial condition was a fraudulent one, that is, accompanied 
by, or in pursuance of, a design actually to defraud; now, it is suffi- 
cient if he has the intent to conceal his financial condition from his 
creditors, because it would be presumed that the existence of such 
intent was with the design of perpetrating a fraud. 

In Truett v. Onderdonk, 120 Cal. 581, page 588, 53 Pac. 26, page 
29, Mr. Justice Van Fleet said, "The presumption is always against 
fraud — a presumption approximating in strength to that of innocence 
of crime." It must f oUow, then, of course, that the quantum of proof 
necessary to overcome the presumption against fraud must itself ap- 
proximate that required to overcome the presumption of innocence. 

There are various décisions, e. g., In re Alvord (D. C.) 135 Fed. 
236, that sustain the légal conclusions of the master, but I am con- 
strained to hold that they enunciate too strict a rule as against a bank- 
rupt, and I prefer to foUow others more just and humane, as I con- 
ceive them to be, in their effect. In Re Marcus (D. C.) 192 Fed. 
743, on a similar proceeding, it was held: 

"The intent to conceal one's fiuiincial condition is a separate fact from ttie 
keeping of the boolîs. The reasonaMe conséquences of Ijeeping imperfect 
boolîs may be a concealment of one's financial condition, If tlie occasion ever 
anses when they are scrutinized and that fact would be enough to charge 
one with responsibility for that resuit, if the law forbade Iceeping Imperfect 
books. The gênerai intent of the eriminal law is of this kind ; it only means 
that the aetor must be aware of his acts and then charges him with such 
conséquences as would naturally follow from them, regardless of whether 
he had those in mind or not. When, however, as is sometlmes the case, the 
law attaches no responsibility to an aet unless the actor does bave in mind 
the spécifie conséquences, it is necessary as an additional élément to prove 
that State of nilnd. This is such a case. Moreover, since the intent to con- 
ceal is différent from the intent to keep imperfect books, the objectors must 
go further than to show merely that the bankrupts intended to keep the kind 
of books they kept ; they must show, also, that they intended those books to 
conceal from somebody — which must be their creditors— their financial condi- 
tion. That involves not only knowledge of how the books were kept, but 
some anticipation that at a future time they might be examined by creditors 
and would then fail to enlighten them upon ail the facts." 

So, also, it was held in Re Brockman (D. C.) 168 Fed. 1015: 

"The intent must be shown to the satisfaction of the court to brlng the 
case within the statute, and it would be a harsh and unjust construction to 
say that the intent must, as a matter of law, be presumed from mère bail 
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bookkeeplng or from a mère failure to keep books. If that were the law, 
probably nine out of every ten country people, and a very large proportion of 
plain people everywhere, would be refused discharge if applied for, inasmuch 
as few of them can keep books which are intelligible to anybody except them- 
sehes. It is a matter of common knowledge that a large proportion of the 
people do not keep books at ail ; for example, farmers, elerks, and mechanics, 
* * but this Is either because they see no need for it, or else cannot 

do it satisfactorily. The ways of the people of the country are very différent 
from those of great business coucerns in cities and towns of the larger size. 
At ail events, bad intent must be made to appear to the satisfaction of the 
court, and the testimony In this case does not, in my Judgment, meet this 
requirement. * * * While common sensé and good judgment require a 
merchant to keep books, yet, if he does not do so and falls in business, he is 
not denied a discharge for merely being a poor, or even the poorest possible, 
bookkeeper. Nor would such a provision in law be wlse, for the greatest 
rascals may sometimes hâve the most perfectly kept books, so far at least as 
their face appearance may indicate. Under the Bankruptcy Act, therefore, 
the intent with which bad bookkeeplng is done is the material thing. If that 
intent exist, it is immaterial whether, superflcially considered, the books are 
111 kept or well kept. The evil intent alone will destroy the claim to a dis- 
charge in a case coming within the act." 

In Re Brown (D. C.) 199 Fed. 356, Ray, District Judge, held, in a 
similar proceeding, in accordance with the gênerai rule in criminal 
cases in determining matter of intent and the like: 

"When from certain acts or omissions two inferences may be drawn, the 
one pointing to a guilty or bad intent and the other perfectly consistent 
with honesty, * * * it Is the duty of the court to find in favor of honesty 
of purpose and Intent." 

[3] With respect to the exception urged by the trustée, the spécial 
master finds that the bankrupt did not obtain property on crédit from 
any person upon a false statement in writing to such person for the 
purpose of obtaining such property on crédit. I concur in this find- 
ing and overrule the exception made thereto. The évidence was con- 
flicting in this respect, and it was the peculiar province of the master 
to détermine the credibility to be accorded to the witnesses. In ad- 
dition, I am constrained to hold as to this phase of the case, from 
an examination of the record, that his conclusion is the same as I 
myself would hâve arrived at. 

An appropriate order will be entered overruling the exception of 
the trustée and confirming the report of the spécial master in that be- 
half, and allowing the exception entered by the bankrupt, and disaf- 
firming the report of the spécial master in that behalf. 

The discharge of the bankrupt will be granted. 
219 F.— 39 



610 219 FEDERAL REPORTER 

Ex parte HIDEKUNI IWATA. 
(District Court, S. D. Oalifornia, S. D. Jainiary 2, 1915.) 

1. Ai.iENS <©=3l8 — Depobtation — Depaktment of Labor— Jubisdiction. 

Ttie Department of Labor bas been given full and complète autliority to 
Investlgate and détermine wliettier aliens hâve so violated tbe laws of the 
United States as, pursuant to such laws, to justify and require tbeir dé- 
portation. 

[Ed. Note. — For other cases, see Aliens, Cent. DIg. §§ 70-T2; Dec. Dig. 
®=»18.] 

2. CoNSTITUTIONAL IjAW <®=3318 DEPORTATION — HEAKINQ "DUE PROCESS OF 

Law." 

In hearings In déportation proceedings held by officers of the Depart- 
ment of Labor, ordinary .iudicial procédure, wlth Its conséquent limita- 
tions, is not necessarily to be followed; "due process of law" being se- 
cured if the aliens are glven substantial notice of the reasons urged why 
they should be deported, together wlth a fair and reasonable opportunlty 
to présent controverting évidence and a reasonable opportunity to secure 
counsel, and if the whole proceeding Is in good faith and the détermina- 
tion finally arrived at is fair, and not arbitrary, or induced by a manifest 
disregard of the aliens' rights. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. § 919 ; 
Dec. Dig. (@==>.'Î18. 

For other définitions, see Words and Phrases, First and Second Séries, 
Due Process of Law.] 

3. AnENS <S=»54 — Déportation — Heaeino. 

Where the procédure in a déportation proceeding followed the rules laid 
down by the Department of Labor, and a full and fair opportunity was 
given the alien to show cause, if any he had. why he should not be de- 
ported, and ail the évidence used against him was exhibited to him, 
and he apparently made use of every means at his command to substanti- 
ate his iimoceuce of the charges made, a déportation order was not re- 
vlewable on habeas corpus. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112 ; Dec. Dig. 
®=>54.] 

4. Aliens <©=54 — Déportation Proceedings — Evidence. 

TJnder Immigration Rule 22, subd. 4, providing that in déportation pro- 
ceedings counsel (or the alien shall be permitted to oiïer évidence to meet 
any évidence "thevetofore" or thereafter presented by the government, the 
Word "theretofore" referred to évidence used in making the application 
for the warrant as well as that received subsequently, so that the évi- 
dence so used to obtain the warrant was admissible at the hearing. 

[Ed. Note. — For other cases, see Aliens, Cent Dig. § 112; Dec. Dig. 
©=o54.] 

5. Aliens <©=354 — Déportation — Geounds — Evœdence. 

Evidence heM to justify déportation of an alien on the ground that, be- 
ing domiciled within the United States, he had been found connected with 
tlie management of a house of prostitution, and assisting, protecting, and 
promising to protect prostitutes from arrest, and been found receiving, 
sharing in, and derivlug benefit from their earnings. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 112; Dec. Dig. 
<@=354.] 

Habeas corpus to review a déportation order issued against Hide- 
kuni Iwata. Writ dismissed, and alien remanded for déportation. 

(g^isFor other cases see same topic & KEy-NTJMBBR ia ail Key-Numbered Dlgests & Indexes 
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Albert Schoonover, U. S. Atty., of San Diego, Cal, and Harry R. 
Archbald, Asst. U. S. Atty., of Los Angeles, Cal. 
Frank Pierce, of Los Angeles, Cal., for défendant. 

BLEDSOE, District Judge. This is a proceeding in habeas corpus 
intended to test the validity of an order of déportation issued against 
the petitioner by the Secretary of Labor, dated the I2tb, day of No- 
vember, 1914, wherein the petitioner, a member of the Japanese race 
and a subject of Japan, is ordered deported to the country whence he 
came, because of the fact that, being domiciled within the United 
States, he bas been found connected with the management of a house 
of prostitution, has been found assisting, protecting, or promising to 
protect from arrest a prostitute, and that he has been found re"-eiving, 
sharing in, or deriving benefit from the earnings of prostitutes. 

The claim is made in the pétition for the writ that the facts giving 
cause for bis déportation were insufïîciently alleged in the original 
warrant of arrest, in that there was no statement therein as to the 
précise facts concerning the petitioner with respect to bis being con- 
nected with a house of prostitution, nor were any of the circumstancc^ 
detailed showing where or in what manner he had been found assisting, 
protecting, or promising to protect from arrest any prostitute or pros- 
titutes, nor was it shown or alleged how it was claimed that he had 
been receiving, sharing in, or deriving benefit from the earnings from 
prostitutes. The further claim is made that he was not accorded the 
full and fair hearing to which he was entitled under the law, that évi- 
dence was improperly taken and received against him, and that the 
évidence, fairly considered, was legally insufficient to justify bis dé- 
portation. 

[1] Under the décisions, as I read them, of the United States Su- 
prême Court, the powers of this court in a proceeding of this char- 
acter are extremely limited. Congress has given to the Department of 
Labor, having control of ail immigration matters of the government, 
fullest and completest authority to investigate and détermine whether 
or not aliens residing within the limits of the United States bave so 
violated the laws of the United States as, pursuant to the provisions 
of such laws, to justify and require their déportation to their native 
land. 

[2] In the hearings to be held by the departmental ofïicers the ordi- 
nary judicial procédure, with its conséquent limitations, is not neces- 
sarily to be followed. "Due process of law" is secured, as to such 
aliens as may be brought before the immigration officers, if they are 
given substantial notice of the reasons urged why they should be de- 
ported from this country, if they are given a fair and reasonable op- 
portunity to présent évidence controverting any évidence adduced by 
the department and tending to exculpate them from the commission 
of the unlawful acts urged against them, if they are afforded at some 
stage of the hearing reasonably early therein, so as to be of some sub- 
stantial advantage to them, the opportunity to secure and hâve the ad- 
vice and assistance of counsel, and if it appears, upon the whole pro- 
ceeding, that the department acted in good faith, and that its determi- 
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nation, as finally arrived at, was f air, and net an arbitrary one, or one 
induced by a manifest disregard of the alien's rights in the premises. 
The proceeding being of necessity essentially summary in its nature, 
over-refined niceties in the way of pleading are neither to be expected 
nor demanded. So, too, questions as to the weight of évidence and 
credibility of witnesses are peculiarly within the province of the de- 
partmental officers. In Fong Yue Ting v. United States, 149 U. S. 
698, at page 707 et seq., 13 Sup. Ct. 1016, 1019 (37 L. Ed. 905), it was 
said: 

"The right of a nation to expel or déport foreigners, who hâve not beeu 
naturalized or taken any steps towards becoming cltizens of the country, 
rests upon the same grounds, and is as absolute and unqualified as the right 
to prohiblt and prevent their entrance into the country. The power to ex- 
clude or to expel aliens, belng a power afïecting International relatioiïs, is 
vested In the polltlcal departments of the government, and is to be regulated 
by treaty or by act of Congress, and to be executed by the executive authority 
according to the régulations so established, except so far as the judicial 
department has been authorized by treaty or by statute, or Is required by 
the paramount law of the Constitution, to intervene. In Nlshlmura Ehiu's 
Case, it was adjudged that, although Congress might, if It saw fit, authorlze 
the courts to Investigate and ascertaln the facts upon whlch the alien's 
right to land was made by the statutes to dépend, yet Congress might intrust 
the final détermination of those facts to an executive oflîcer, and that. If It 
did so, his order was due process of law, and no other tribunal, unless ex- 
pressly authorized by law to do so, was at llberty to re-examine the évidence 
on which he acted, or to controvert its sufflciency. 142 U. S. 660 [12 Sup. 
Ot. 336, 35 L. Ed. 1146]. The power to exclude aliens and the power to expel 
them rest upon one foundatlon, are derived from oue source, are supported 
by the same reasons, and are in truth but parts of one and the same power. 
The power of Congress, therefore, to expel, like the power to exclude, aliens, 
or any specified class of aliens, from the country, may be exercised entirely 
tbrough executive oflicers." 

So, also, the same court, in Japanese Immigrant Case, 189 U. S. 86, 
at page 101, 23 Sup. Ct. 611, 614 (47 L. Ed. 721), said, in holding that 
the fundamental principles constituting "due process of law" might not 
be disregarded by the executive officers of the government in déporta- 
tion proceedings : 

"One of thèse principles Is that no person shall be deprived of hls llberty 
wlthout opportunity, at some time, to be heard, before such oflicers, in respect 
of the matters upon whlch that llberty dépends — not necessarily an oppor- 
tunity upon a regular, set occasion, and according to the forms of judicial 
procédure, but one that will secure the prompt, vigorous action contemplated 
by Congress, and at the same tlme be approprlate to the nature of the 
case upon which such oflicers are required to act." 

In a déportation case very similar to the one at bar, through Mr. 
Justice Day, the same court (Low Wah Suey v. Backus, 225 U. S. 460, 
at page 468, 32 Sup. Ct. 734, 735 [56 L. Ed. 1165]), said: 

"A séries of décisions In this court has scttled that such hearlngs before 
executive oflicers may be made conclusive when falrly eonducted. In order 
to successfuUy attack by judicial proceedings the conclusions and orders made 
upon such hearlngs, it must be shown that the proceedings were manlfestly 
unfalr, that the action of the executive officers was such as to prevent a 
fair investigation, or that there was a manifest abuse of the discrétion com- 
mitted to them by the statute. In other cases the order of the executive 
oflicers within the authority of the statute is final." 
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In the same opinion, at page 472 of 225 U. S., at page 7V7 of 33 
Sup, Ct. (56 L. Ed. 1165), having under considération the rules of the 
Department of Labor to be followed by its agents in déportation pro- 
ceedings, the court said : 

"Corsidering the summary character of the hearing provided by statute and 
the rights given to counsel in the rules prescribed, we are net prepared to 
say that the rules are se arbltrary and so manlfestly intended to deprive the 
alien of a fair, though summary, hearing as to be beyond the power of the 
Secretary of Commerce and Labor under the authority of the statute." 

The rules thus referred to are the ones substantially now in force 
and followed in the présent case. Déclarations of a similar character 
as to the power vested in the executive officers of the government and 
in the limitations placed upon the courts in attempting to review them, 
are made in Jem Yuen's Case (D. C.) 188 Fed. 350, and in Siniscalchi 
V. Thomas, 195 Fed. 701, 115 C. C. A. 501, which seem to accord with 
the gênerai current of the authorities. 

The power to refuse aliens admission to our country or to expel 
them, as is indicated in the opinion of Judge Dooling, in Re Rhagat 
Singh (D. C.) 209 Fed. 700, at page 702, is a "vast" one, and one which 
it might well, perhaps, be argued ought not to be lodged definitely and 
conclusively in an executive department of the government; but, on 
the other hand, though questions juridical in their nature are pre- 
sented, yet in the last analysis the ultimate question, viz., that of dé- 
niai of entrance or expulsion, is purely political, and as such, together 
with ail the incidents thereof, is properly determinable by the législa- 
tive branch of the government under such rules and régulations and 
through such administrative agencies as it may prescribe. 

[3] Applying the law as thus enunciated to the facts of the case at 
bar, I can come to no other conclusion than that this court has no pow- 
er in this or any other proceeding to set aside the judgment and order 
of the Department of Labor made herein. The procédure followed, 
as indicated by the papers used herein, shows that the rules laid down 
by the department were substantially adhered to. Full and fair op- 
portunity was given the alien to show cause, if any he had, why hc 
should not be deported. Ail the évidence used against him was ex- 
hibited to him, and apparently he made use of every means at his com- 
mand to substantiate his claim that he was innocent of the charges 
made. No request was made by him for a continuance, or for further 
opportunity to obtain évidence in réfutation of that adduced against 
him, and no claim made at the hearing that there was any other évi- 
dence which ought to be considered, and which he could présent if 
given additional opportunity. 

[4] There is nothing in the claim on his part that the évidence tak- 
en préviens to the issuance of the warrant of arrest might not be used 
or relied upon by the Secretary of Labor in arriving at his final dé- 
termination with respect to the propriety of deporting the alien. On 
principle, there is no reason why such évidence so taken and exhibited 
to the alien during the course of the hearing might not be used and 
relied upon as against him ; in addition, subdivision 4 of rule 22 of 
the Immigration Department provides that counsel for the alien shall 
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be permitted "to offer évidence to meet any évidence theretofore or 
thereafter presented by the government." The "theretofore" refers in 
my judgment to évidence used in making the application for the war- 
rant as well as to évidence received subsequently. 

[0] The last question, and one upon which counsel seemed to con- 
tend with most emphasis, is as to whether there is any évidence in the 
record from which the alien's guilt upon the charges made against him 
could be deduced. It is unnecessary in this opinion to go into this 
évidence and sift and weigh the same. The alien admits in his own 
testimony that he was the owner of certain property in Fresno, that 
that property constituted 12 "cribs," that it v/as inhabited by prosti- 
tutes, that the alien knew and for some years had known that it was so 
inhabited by prostitutes, and that they were plying their nef arious trade 
therein ; that it was rented to them directly by him, they paying him 
directly the money therefor and he providing ail the accommodations 
therein ; that he had charge of the rooms constituting the aforesaid 
"cribs." It is also apparent that there was no other intermediary, or 
other person directly, or at ail, in charge of.the women, the "cribs," 
or the business which they were conducting. Such conduct on his part 
shows him to hâve been "connected with the management of a house 
of prostitution," and within itself justifies his déportation. It clearly 
demonstrates that there was a doser relation between him and the 
women than that of mère landlord and tenant, as claimed by his coun- 
sel herein. In addition, there was ample évidence and other circum- 
stances introduced tending to prove the truth of ail the charges made 
against him, and to prove that he is and was one of the very individu- 
als against whom the statute was intended to operate. 

The writ of habeas corpus heretofore issued herein is dismissed, and 
the said alien is remanded for déportation. 



FIDBLITY TITLE & TRUST CO. v. KANSAS NATURAL GAS CO. et al. 

McKINNEY V. KANSAS NATURAL GAS CO. 

(District Court, D. Kansas, First Division. July 24, 1913.) 

No. 1351. 

1. Courts ®=»500 — Fédéral Couets — Pbopebtt — Receivess — Peotection 

Against Inteefebence. 

Judicial Code, § 65 (Act March 3, 1911, c. 231, 36 Stat. 1104 [Comp. 
St. 1913, § 1047]), providing that wtien in any cause pending in any court 
of the United States theie shall be a receiver in possession of any prop- 
erty he shall manage aud operate the property according to the reçiuire- 
ments of the valid laws of the state in which the property is situated, 
does not restrict the powers of a fédéral court to préserve property In the 
custody of its receiver from external attack. 

[Ed. Note.--For other cases, see Courts, Cent. Dig. §§ 1407, 1408; Dec. 
Dig. <3=500.1 

2. Gas @=3l — Pipe Line Companies — Régulation. 

Where a foreign corporation admitted to do business In a state and 
engagod in the business of obtaining supplies of natural gas, transport- 
ing it by pipe Unes to various cities in such state and other States and 

(gzi^For oîher cases see same topic &. KKY-NUMIiKR lu ail K«y-Nanibered Digeats & Indexes 
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sel lins if. to local public service corporations or manufaeturing plants, 
thougii granted the right of eminent domain, was not by any spécifie 
coutract or charter provision graiited an exclusive right so as to Imply 
a contraet to supply the full needs of those depending on It, whlle, so 
far as it availed itself of the permission granted it by the state, its prop- 
erty was affected by a public interest, its use of the property «'as sub- 
ject to valid state régulation, and it eould not, with respect to property 
devoted to thls quasi public service, abandon that service, it could not be 
eompelled by the state public utilities commission to extend its Unes to 
new gas flelds so as to constantly furnish an adéquate supply of gas. 
[Ed. Note. — For other cases, see Gas, Dec. Dig. ©=1.] 

S. Commerce ®=ï61 — "Interstate Oommebce" — State Keqdlation. 

A state public utilities commission could not order a pipe Une corpora- 
tion to extend its Unes to new gas fields, where the extensions dlrected 
were in another state, as the building of pipe Unes and the transportation 
of gas from such other state into the state in question was "Interstate 
commerce," and the order dlrectly regulated such commerce. 

[Ed. Note.— For other cases, see Commerce, Cent. Dig. §§ 81-84, 89; 
Dec. Dig. <S=61. 

For other définitions, see Words and Phrases, First and Second Séries, 
Interstate Commerce.! 

4. Recbivers <@=>92 — Administeation of Property — New Enterprises. 

Whlle a court may authorize the recelver of a corporation appolnted by 
it to undertake a new and extensive enterprise, it should do so with great 
caution and only under exceptional circumstances, especially where this 
must be done at the expense of the bondholders of an insolvent corpora- 
tion against their protest. 

[Ed. Note. — For other cases, see Recoivers, Cent. Dig. § 169 ; Dec. Dig. 
®=>92.] 

5. Recbiveks cs=»92 — Administration of Property — New Enterprises. 

Where the receiver of a pipe Une corporation could build a proposed ex- 
tension of its pipe Unes economically only by removing and relaying a 
pipe Une which had becomé useless, and which, by an order from which 
au appeal v?as peuding, the receiver bad been directed to dellver to re- 
ceivers appointed by a différent court, the extension would not be author- 
ized. 

[Ed. Note. — For other cases, see Receivers, Cent Dig. § 169; Dec. Dig. 
®=92.] 

6. Eeceivees <©=»92 — Administration oe Property — New Entebpeisbs. 

Where the rates which a pipe Une corporation was authorized to charge 
for gas by a state public utilities commission precluded the earning of 
Interest on such corporatlon's bonds, a receiver of the corporation would 
not be authorized to expend money in his hands for the purpose of ex- 
tending its pipe Unes, thereby deprivlng the bondholders of the security 
of such money, though the property may hâve been bonded for a sum 
exceeding its value and cost so that the Inability to earn interest dld not 
establish that the rates were unreasonably low. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 169; Dec. Dig. 
®=>92.] 

7. Receivers ®=>92 — Administration of Property — New Enterprises. 

ïhe receiver of a pipe Une corporation would not be authorized to build 
a proposed extension of its pipe Unes, thereby incurring an indebtedness 
to be met ont of future anticipated earnings, or out of the corpus of the 
estate, where the continuance of the property in the hands of the recelver 
could not be counted on so as to authorize expenditures based on future 
earnings. 

[Ed. Note. — For other cases, see Receivers, Cent. Dig. § 169; Dec. Dig. 
®=»92.] 

<g::=5For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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In Equity. Suits by the Fidelity Title & Trust Company against 
the Kansas Natural Gas Company and another, and by John L. McKin- 
ney against the Kansas Natnral Gas Company. On application by re- 
ceivers heretofore appointed for the Gas Company for directions as to 
complying with an order of the Kansas Public Utilities Commission. 
Receivers ordered not to comply with such order. 

See, also, 206 Fed. 772. 

Chas. Blood Smith, of Topeka, Kan., for complainant Fidelity Title 
& Trust Co. 

John J. Jones, of Chanute, Kan., and John F. PhiHps, of Kansas 
City, Mo., for défendants. 

John H. Atwood, of Kansas City, Mo., Chester I. Long, of Wichita, 
Kan., O. P. Ergenbright and T. S. Salathiel, both of Independence, 
Kan., and John S. Dawson, Atty. Gen., for State of Kansas, inter- 
vening. 

MARSHALL, District Judge. On July 10, 1913, the public utilities 
commission of Kansas made an order that the receivers heretofore ap- 
pointed by this court of the property of the Kansas Natural Gas Com- 
pany be directed to make certain extensions of the pipe lines of said 
company, which extensions were specified in the order, and to begin con- 
tracting for and the purchase of material to carry into efïect the order 
on or before the 17th day of July, 1913. The work ordered to be donc 
vvas estimated by the commission to cost from $285,000 to $300,000. 
The receivers hâve applied to the judge of this court for direction as 
to their duties with respect to this order. The validity of the order is a 
fundamental considération. The Kansas Natural Gas Company is in- 
solvent. Its property is in the hands of receivers in a suit to foreclose 
a first mortgage to secure bondholders. The receivers were, however, 
originally appointed in an administration suit. The order of the com- 
mission directs a large expenditure of money now in the hands of the 
receivers, the making of certain spécifie contracts, and the building of 
new pipe lines. 

[ 1 ] It is évident that administration by the court through its receiver 
of an insolvent corporation will be rendered difficult, if not impractica- 
ble. if the receiver be subject to orders of distinct tribunals in the ad- 
ministration of this trust. This resuit is, however, claimed to ensue 
from section 65 of the Judicial Code, which in substance provides that 
a receiver appointed by a United States court shall manage the proper- 
ty in its possession "according to the requirements of the valid laws 
of the state in which such property shall be situated." But, as stated in 
Re Tyler, 149 _U. S. 182, 13 Sup. Ct. 785, 37 L. Ed. 689, this provision 
does not restrict the powers of a fédéral court to préserve property in 
the custody of its receiver from external attack. In this case it is not 
iiecessary to décide this conflict of administrative power. 

[2] The Kansas Natural Gas Company is a foreign corporation. It 
was duly admitted to do business in Kansas. The business it was au- 
thorized to do and was in fact engaged in was the obtaining of supplies 
of natural gas by purchase or by lease of wells and the transportation of 
this gas by pipe lines to various cities in Kansas and adjoining states, 
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where it was sold to local public service corporations or to manufactur- 
ing plants. It was not a common carrier, but it was granted the right 
of eminent domain, and its business was such as to give the public an 
interest in it. By reason of its entry into Kansas and the grant to it of 
the right of eminent domain, it entered into an obligation to the state to 
the extent of and with respect to its property devoted to this quasi-public 
service that prevented its abandonment of that service. The bondhold- 
ers took their mortgage with notice of this fundamental obligation and 
subject to it. On foreclosure, the purchaser must buy the property sub- 
ject to the same duty. The state, because of the public interest, has the 
power to prescribe reasonable rates for gas sold and to secure the effi- 
ciency of the service by reasonable régulations, and it is not to be doubt- 
ed that a receiver of the property of the corporation must operate it in 
accordance with valid state laws in respect thereto. But what are the 
limits of the duty to the state or public? There was no spécifie contract 
or charter provision, no exclusive right granted so as to imply a con- 
tract to supply the fuU needs of those depending on the monopoly and 
for whose interest the grant was made. The action of the state was 
only permissive. The company was not obligated to build any pipe line 
or to furnish any gas. So far as it availed itself of this permission, its 
property used for the' quasi-public service was afïected by the public 
interest, and its use of the property in this business was subject to valid 
state régulation, but it did not become a mère agency of the state, and 
was under no obligation, contractual or other, to increase its invest- 
ment or build new lines. It did not manufacture gas. It purchased 
wells and transportée gas by pipe line. Thèse wells were gradually 
exhausted. The lines were extended and more distant wells obtained 
until the System extended into several states. The security of the bond- 
holders is constantly dissipated by the consumption of the property, 
and this method has led to the insolvency of the corporation. If by its 
entry into Kansas the company entered into an obligation to constantly 
buy new wells and extend its lines to new gas fields so as to constantly 
furnish to the cities of Kansas an adéquate supply of gas, the security 
of the bondholders was, indeed, illusory. The undertaking was one 
necessarily ending in bankruptcy. 

It is well settled that a railroad company chartered to build a par- 
ticular line under a permissive charter is not liable to the state for a 
f ailure to build it, and that only so far as it does build is its property 
aiïected by the public interest. York, etc., Ry. v. Regina, 1 El. & Bl. 
858, 864; Edinburgh, etc., Ry. Co. v. Philip, 2 Macqu. App. Cas. 526; 
State V. Southern Minn. R. R. Co., 18 Minn. 40 (Gil. 21) ; Weymouth v. 
Penobscot Log Driving Co., 71 Me. 29. And a fortiori, that such a 
company cannot be required to construct a new or branch line. I know 
of no reason why this well-settled principle is not applicable in this 
case. 

[3] Considered apart from a contract right, the want of power is 
still clearer. The extensions directed are in Oklahoma; the receivers 
are ordered by the commission to go into Oklahoma and there build 
pipe lines, procure gas, and transport it into Kansas for sale. This is 
interstate commerce. The power to order it is an undoubted régulation 
of this commerce, direct in its nature, and thus beyond the scope of 
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State action. Oklahoma v. Kansas Natural Gas Co., 221 U. S. 229, 31 
Sup. Ct. 564, 55 L. Ed. 716, 35 L. R. A. (N. S.) 1193. 

[4] I am of the opinion that the order of the commission is vvitb- 
out légal efficacy, but it is urged by counsel appearing for the commis- 
sion, and for certain cities interested as gas users, that, even iî the 
order of the commission exceeds its authority, yet this court, in the ex- 
ercise of its discrétion, should make an order to the same effect. The 
power of the court to so do must be admitted. The power to construct 
new lines and undertake a new and extensive enterprise by a court 
through the médium of a receiver is one to be exercised with great cau- 
tion, and only under exceptional circumstances. It is rare indeed that 
it should be donc at the expense of the bondholders of an insolvent cor- 
poration against their protest. In Kennedy v. Railroad Co., 5 Dill. 
592, Fed. Cas. No. 7,707, Judge Dillon made the consent of the bond- 
holders a condition, and his order is a précèdent entitled to great re- 
spect. 

[5] In the case we are now considering, the bondholders protest 
against such an order. But there are other insuperable objections : 

1. The only proposed extension deemed reasonably practicable is 
the first alternative extension specified in the order, viz., the extension 
to the Cushing field. The cost of the entire extension is prohibitory. 
But it is said that the proposed vendors of the gas are wjlling to build 
a large part of the pipe Une at an estimated cost to them of $500,000, 
so that the cost to the trust estate vvill be brought within the limit of the 
estimate of the commission. As a condition of this expenditure by the 
vendors and of the procuring of the gas, a valid contract is demanded 
obligating the receivers for a period of several years to purchase this 
gas and to pay therefor a relatively high price. To build that part of 
the Une economically which is required of the receivers would necessi- 
tate removing from the statc of Kansas of a pipe line of equal length 
now rendered useless and the relaying of it in Oklahoma. I hâve here- 
tofore held that ail of the property of the Kansas Natural Gas Company 
within the state of Kansas must be delivered to receivers heretofore 
appointed by the state court of Montgomery county, Kan. This order 
bas been appealed from, and its effect superseded. When the appeal 
is decided, and if the order bé aiïirmed, it must be complied with, and 
precludes the removal of the pipe line and the entering into any long 
term contract, such as the one demanded in this case. 

[6] 2. The order made by the commission amounts to the taking of 
property for public use, and the question of just compensation at once 
arises. The commission, acting within its jurisdiction, has limited the 
rates to be charged for gas by the receivers of the court. It is claimed 
by those receivers that the rates as so limited produce no just return on 
the property involved, and are confiscatory. Certain it is that, consider- 
ing the interest on the bonds of the company, each year's opération un- 
der the présent rates involves a déficit, in addition to the exhaustion of 
the corpus of the property. Under the order of this court, e.\.perts se- 
lected by the receivers examined this property and reported in sub- 
stance that the prescribed rates would not yield any fair return. On 
the otlier hand, the finding and order of the commission is entitled to 
respect, and, not having heard the évidence, I am unable to détermine 
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that the rates prescribed by the commission are unreasonably low. It 
may be that the property affected with the public interest has been 
bonded for a sum exceeding its value and cost. If this be true, the 
fact that the limit of rates fixed precludes the earning of interest on 
the bonds does net détermine the question. But the money now in 
the hands of the receivers, the resuit of the opérations of the property, 
îs subject to the payment of the costs of the opération, and the cost of 
the receivership, a security of the bondholders, and brought under the 
lien of their mortgage. I am not justified against their will in depriv- 
ing them of it in any undertaking which does not secure to them an 
adéquate return. I am not satisfied that the rates now prescribed will 
irisiire this return. Expérience has demonstrated the contrary. 

[ 7 ] 3. The larger part of the f unds now in the hands of the receivers 
is claimed on account of rental by the Kansas City Pipe Line Company. 
This claim is now pending in this court. If it be valid, it will render 
it impossible to undertake the proposed extension without incurring an 
indebtedness to be met out of future anticipated earnings or out of the 
corpus of the estate. The continuance of the property in the hands of 
tlie receivers of the fédéral court cannot be counted on so as to au- 
thorize expenditure based on future earnings. 

From thèse considérations, I hâve reached the opinion that I am not 
iustified in ordering thèse extensions under présent conditions, and the 
receivers are directed not to comply with the order of the commission 
with respect thereto. 



DBMPSEY V. BALTIMORE & O. R. CO. 

(District Court, E. D. Pennsylvania. January 27, 1915.) 

No. 3174. 

1. Tbial <s=>33 — Réception or Evidence — Discrétion or Coubt. 

The admlssibility of collatéral facts is usually to be determlned ac- 
cording to the sound discrétion of the trial judge in finding the fact of 
relevaucy. 

[Ed. Note. — For other cases, see Trial, Cent Dig. §§ 85, 86; Dec. Dig. 
<©=>33.] 

2. Damages <s=»64 — Actions for Personal Injuries — Insurance. 

In an action for Personal injuries, évidence that the Injured person has 
received compensation for his injury in the form of payment of an acci- 
dent Insurance policy is incompétent. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 113 ; Dec. Dig. 
®=j64.] 

3. Evidence <S=»99 — Relevanct — Evidence Admissible in Paet. 

A fact in issue can be proved, though it brings out with it other mat- 
ters not in issue. 

[Ed. Note. — For other cases, see Evidence, Cent Dig. §§ 123, 137-143; 
Dec. Dig. <®==>99.] 

4. Damages <S=>64 — Réduction — Insurance — Evidence — Fobm of Question. 

In an action for Personal injuries, évidence that plalntiff, having an ac- 
cident Insurance policy for $2,000, settled the claim thereunder for the 
same injuries for $300, was properly excluded, since while if plaintiff had 
stated to the Insurance Company or any one else that his injuries wei-e 

^33For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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less than he testîfled them to be at the trial, or If be thus contradlcted 
himself by acts as well as words, sueh contradictory statements or acts 
might be proved, the fact of a settlement or the amount received in set- 
tlement had no probative value, unless such amount was reduced because 
of représentations as to the fact, character, or extent of the injuries, and 
the questions asked and the offer of proof sUould hâve been directed to 
the feature having a bearing upon the case on trial. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. § 113 ; Dec. Dig. 

5. WlTNESSES <®=>268 CkOSS-EXAMIINATION ScOPEi — DiSCBBTION OF COTJRT. 

Oross-examlnation of plaintiff as to such settlement was properly ex- 
cluded, in the discrétion of the court, for the same reason. 

[Ed. Note.— For other cases, see Witnesses, Cent Dig. §§ 931-948, 959 ; 
Dec. Dig. ®=ï268.] 

6. New Tbial ©=>35 — Harmless Eeeob — Exclusion of Evidence. 

The exclusion of such cross-examlnation did not require a new trial, 
even though the court, in Its discrétion, might properly hâve permitted it, 
where there was direct évidence as to the extent of plaintiff's injuries, 
the évidence properly called for a verdict for plaintiff, and a verdict for 
défendant or for plaintiff for an insufflcient amount would hâve been set 
aside, unless some fact, other than the mère fact of settlement, had been 
disclosed by such examination. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 51-55; Dec. 
Dig. <®=>35.] 

At Law. Action by D. E. Dempsey against the Baltimore & Ohio 
Railroad Company. On motion for a new trial. Motion dismissed. 

Roy M. Livingstone and Wm. M. Lewis, both of Philadelphia, Pa., 
for plaintiff. 

Wm. B. Linn, of Philadephia, Pa., for défendant. 

DICKINSON, District Judge. The motion for a new trial is based 
wholly upon an appellate question. This is involved in a ruling upon 
the exclusion of évidence. The action was for personal injuries. The 
plaintiff, it is to be presumed for the purposes of the ruling, held an 
accident policy under which he had a claim against an Insurance Com- 
pany. It is to be further assumed that the policy was for $2,000, and 
that he settled the claim for $300. He was asked upon cross-examina- 
tion whether this was not the fact. An objection was interposed and 
sustained. The défendant in its turn offered to make proof of the 
above facts. An objection to the offer was again sustained. The de- 
fendant now complains of thèse rulings as error. If the défendant, as 
a matter of légal right, was entitled to the benefit of thèse evidential 
facts, it should hâve a new trial. 

[1-3] The question of the admissibility of collatéral facts is often a 
question of some nicety. Such questions are necessarily usually to be 
determined according to the sound discrétion of the trial judge in find- 
ing the fact of relevancy. Questions and ofifers of this character fre- 
quently involve, as a practical conséquence, more than formally appears. 
It would be obvious error, for instance, to permit a défendant, in a Per- 
sonal injury case, to introduce évidence that the person injured had re- 
ceived compensation for his injury in the form of payment of an ac- 
cident insurance policy. It would be manifest injustice to hâve such 

ig:=3For other cases see same tople & KEY-NUMBER in ail ICey-Numbered Digests & ladexes 
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évidence to go before the jury under the guise of a question which in 
form was framed to elicit another f act, but which in efifect would eHcit 
that fact alone. If the fact which the question was framed to ehcit was 
a fact which was in issue between the parties, it could be brought out, 
notwithstanding that it brought out with it other matters which were 
not in issue. The spécifie fact in issue in this branch of the case on 
trial was the fact of injury and its extent. The fact of whether the 
plaintiflf carried accident insurance, or how much he had recovered f rom 
the insurance company, was not in issue. He was claiming, however, 
for what it is within the Hmits of f air argument to characterize as 
total disability. He had ofïered himself as a witness, and in consé- 
quence both the integrity of his claim and his credibility as a witness 
were involved. The only bearing which the facts sought to be elicited 
could hâve upon the issue before the jury is best expressed interroga- 
tively. If the plaintifï were injured to the extent to which he claims, 
why, having a claim under an insurance policy for $2,000, did he settle 
it for $300? This in substance and almost in form was the question 
finally asked. 

"Q. And did you not settle that claim on June 29, 1914, for $300? A. What 
is that paper? I will hâve to see that. Mr. Lewis: I object to that The 
Court: The objection is sustained. Mr. Linn: WlU your honor hear the 
purpose? The Court: You are asking the amount for which he settled. Mr. 
Linn; Yes, sir; and I take it that this — The Court: Ask another ques- 
tion then. The trouble of it is that we are trenching on two things, a part 
of which is perfectly admissible and a part of which is elearly inadmissible. 
This is the elearly inadmissible part, and it is excluded. 

"By Mr. Linn: Q, Will you explain to the court and jury why, if on the 
9th of January you made a claim for total disability, claiming $2,000, you 
would settle it for less? Mr. Lewis: That is objected to. The Court: The 
objection Is sustained. (Exception noted for défendant by direction of the 
court.) 

"By Mr. Linn: What did you settle that claim for? Mr. Lewis: That is 
objected to. The Court: The objection Is sustained. (Exception noted for 
défendant by direction of the court.) 

"Défendant offered in its turn to prove that the claim agalnst the Acci- 
dent Insurance Company had in fact been settled for $300, and this tes- 
timony was also excluded. Mr. Linn (page 78): The purpose of the ofCer is 
in connection with what the plaintifif himself said as to making a claim for 
$2,000, which he settles for $300. I think it is entitled to go to the jury as 
to the bona fides of the character of the claim made hère. The Court: The 
trouble about that is that we do not know why. The company may hâve been 
no good. Mr. Linn: He can explain that. The Court: It must be shown 
to be relevant. The objection is sustained, and an exception granted to the 
défendant. (Exception noted for défendant by direction of the court.)" 

[4, 5] This form of question and oflfer of proof ignores the distinc- 
tion intended to be indicated to counsel. It is the distinction upon 
which was grounded the rulings in McSparran v. Insurance Co., 193 
Pa. 184, 44 Atl. 317, and Hollinger v. Railway Co., 225 Pa. 419, 74 Atl. 
344, 17 Ann. Cas. 571. If the plaintifï had stated to any one (insurance 
company or not) that his injuries were less than at the trial he had 
testified them to be, he could properly be confronted with the contra- 
dictory statements. This contradiction need not hâve» been in verbal 
form. An act might hâve indicated it as well as a word. On the other 
hand, it is just as clear that the fact of a money payment by an insur- 
ance company is neither a relevant nor a proper fact to be brought out 
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in the trial of a négligence case. The fact that a claim against an insur- 
ance company was settled is of no probative value in such a case as 
the présent. The amount received in settlement is of no value to us, un- 
less it appear that it was inflamed or reduced because of représentations 
made as to the fact, character, or extent of the injuries. The relevati- 
cy of the proffered évidence must appear before it becomes admissible. 
There was nothing to indicate, either in the questions propounded on 
cross-examination or in the offer of proof, the relevancy of the fact to 
be elicited. The bearing of the testimony and its strength is urged to 
lie in this: We caniiot know what the answer to the question vvould 
hâve been. If he had admitted that he had settled because he had deem- 
ed his injuries to hâve been less than the extent to which he testified 
at the trial, the answer would hâve had a pertinent bearing upon the 
issue. The weakness of this position lies in the circumstance that it 
can be so easily turned. If the reply developed no relevant fact, some- 
thing not in issue has been injected and may divert attention from the 
real issue. It is no answer to say that the fact of payment and plain- 
tiff's explanation both go to the jury. The question and the offer of 
proof should hâve been directed to the feature having a bearing upon 
the case on trial. This feature was excluded from both questions pro- 
posed to be asked and from the offer. The question not asked would 
hâve gone directly to the credibility of the witness, as évidence of con- 
tradictory or conflicting statements always do. The questions asked 
had no such direct bearing and hâve not been shown to hâve had any 
bearing. Even when évidence goes to credibility, if it is otherwise ir- 
relevant it is not always admissible. 

It is often a matter of some difficulty to détermine just where to 
draw the line. Frequently it is broadly drawn between cross-examina- 
tion and direct évidence. A witness is asked a question to elicit a fact 
which is not in issue, but which does, however, go to the credibility of 
the witness. Whether a fact is to go in évidence dépends priraarily 
upon its probative force in the sensé of its relevancy to the question to 
be decided. It may be relevant, however, and meet this test of ad- 
missibility and yet it may be excluded because of some other reason. 
This excluding reason may be some controlling principle of the law 
based upon some gênerai policy of the law, as, for instance, confidential 
communications which the law excludes on the ground of policy, not- 
withstanding the clearest and most direct relevancy. The excluding 
reason may be found in some rule of practical necessity, such as the in- 
troduction of a collatéral issue, and this reason for exclusion may be 
sufficient to overcome admissibility based upon mère relevancy. Out 
of the effort to adjust a balance between thèse conflicting reasons for 
admission and exclusion has sprung the practice to permit questions 
upon cross-examination, answers to which would be excluded if asked in 
chief . This usually, if not exclusively, bears upon the question of cred- 
ibility. Evidence that the plaintiff, in a négligence case, had presented 
a false claim for damages at another time against some other défendant 
would clearly be outside the issue before the jury and might properly 
be excluded. A trial judge, however, who directed a plaintiff witness 
on cross-examination to answer such a question, would not be convicted 
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of trial error, nor, on the other hand, would it be error to exclude the 
defendant's offer to prove the fact. Were this reason for a new trial 
confined to the offer of the défendant to prove the fact, proof of which 
was rejected, this would not afford a reason for disturbing this verdict. 
The question is, however, whether the claimed right to ask the ques- 
tion on cross-examination should not hâve been upheld. 

Whether a new trial should be granted, therefore, résolves itself into 
thèse two questions: (1) Was it error to disallow the question, or 
was it a matter within the discrétion of the trial judge? (2) If it was 
a matter of discrétion, did the exercise of that discrétion resuit in such 
an injury to the défendant as entitles it to hâve the case tried over 
again ? 

[6] To answer the last question first, there is this to be said: Al- 
though there was no formai admission of the liability of the défendant, 
and consequently the question before the jury wholly one of the amount 
of damages to be awarded, there was a virlual concession of this fact. 
This brought the whole case, it is true, to the one point upon which the 
answer to the question was expected by the défendant to bear. In this 
sensé the ruling touched the défendant in a vital spot. 

The real question before the jury, however, was the extent of plain- 
tiff's injuries. Upon this the jury had direct évidence. The fact ex- 
cluded could bave borne upon it only inferentially and more or less re- 
motely. If the case were to be retried and the question required to be 
answered, and the answer elicited no fact which had a proper bearing 
upon the amount of damages or the integrity of the claim, but elicited 
only the fact that the plaintiff had received compensation for thèse in- 
juries from the insurance company, the conséquence of which was a 
verdict for the défendant or the assessment of inadéquate damages in 
favor of the plaintiff, we would then feel constrained to direct a third 
trial of the case. 

Our conchision, therefore, is that, in any view of the question, the 
discrétion of the trial judge was properly exercised. Questions of dis- 
crétion may well be subjected to the test of results. Tested by the re- 
suit in this case, we would not feel justified in granting a new trial, un- 
less a légal right of the défendant had been denied to it. The case prop- 
erly called for a verdict for plaintiff. The assessment of damages was 
not excessive. 

This brings us to the final question of whether there was appellate 
error in the ruling. We hâve considered with care the very able and 
forceful présentation of the views of counsel for the défendant, but re- 
main unconvinced of error. We think the offer of évidence was prop- 
erly overruled because not shown to be relevant, and the restriction of 
cross-examination properly applied for the same reason and within the 
discrétion of the trial judge. 

The motion for a new trial is dismissed, and plaintiff bas leave to 
move for judgment on the verdict. 
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THOMPSON V. PACK et al. 

(District Court, S. D. Callfomia, S. D. December 10, 1914.) 

No. B46. 

1. Injunction <S=>140 — Application fob Temporart Injunction — Affi- 

DAVITS. 

An application for a temporary Injunction must be based upon positive 
allégations, and allégations upon information and belief should not be 
consldered. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. § 312 ; Dec. Dig. 
<S=>140.] 

2. Mines and Minebals ®=»23 — Fobfeiturk — Defattlt in Assessment Woek. 

Under Eev. St § 2324 (Comp. St 1913, § 4620), requiring $100 worth of 
labor to be performed or improvements made on mining claims each year, 
and providing that, upon the failure of one of several co-owners to con- 
tribute his proportion of the required expenditures, the co-owners who 
hâve performed the labor or made the improvements may give notice to 
the délinquant eo-owner, and if he fails to contribute his proportion of the 
expenditure his interest shall become the property of his co-owners, a bill 
alleging that plaintiff, défendant P., and certain other parties located cer- 
tain mining claims, that plaintiff was the owner of an undlvlded one- 
elghth interest therein, that défendants served upon plaintiff a notice of 
forfeiture, requiring payment of $700, in default of which plalntifC's in- 
terest would be forfeited to défendant H., that P. did not expend $5,600, 
of which the sum demanded was the one-eighth part, for the benefit of 
such claims, that at least $2,836 thereof was contributed by plaintiff and 
his colocators, that whatever interest H. had was held for the use and 
benefit of certain corporations, and that such corporations had forcibly 
prevented plaintiff and his colocators from completing the assessment 
work, and forcibly ejected and driven them from the claims, made a 
prima facie showing that défendants had no right to claim or exact for- 
feiture. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. §§ 51- 
59, 114; Dec. Dig. <g=23.] 

3. Mines and Minerals <S=38 — Assessment Work — Tbmpobabt Injunction 

— Kestraining Recobding op "Cloud on Title." 

Under Eev. St. § 2324, relative to the forfeiture of the interest of one 
of several co-owners in mining claims for failure to contribute his share 
of Lhe required expenditures for improvements, and Civ. Code Cal. § 1426o, 
providing that the notice of forfeiture provided for in section 2324, with 
an affidavit of service, must be recorded with the county recorder in a 
suit involving the validlty of an attempted forfeiture of a co-ovroer's in- 
terest, the recording of a notice of forfeiture would be enjoined pendente 
lite, as it would constitute a "cloud on the title," which arises when ex- 
trinsic évidence would be necessary to defeat a suit in ejectment, founded 
upon the instrument constltuting the alleged cloud. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 87%- 
113; Dec. Dig. <S=>38. 

For other définitions, see Words and Phrases, First and Second Séries, 
Cloud on Title.] 

In Equity. Suit by C. Thompson against Thomas W. Pack and 
others. On application under an order to show cause for a temporary 
injunction. Temporary injunction granted. 

H., L. Clayberg, of San Francisco, Cal., and A. V. Andrews, of Los 
Angeles, Cal., for complainant. 

Charles W. Slack, of San Francisco, Cal., for défendants. 

igssPor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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BLEDSOE, District Judge. This matter is before the court on an 
order to show cause why a temporary injunction, pendente lite, should 
net issue restraining the défendants f rom putting of record certain no- 
tices of forfeiture, with affidavits of service thereof ; such notices be- 
ing those provided for in section 2324, Revised Statutes of the United 
States, and section 1426o of the Civil Code of the state of California, 
with référence to the forfeiting of part interests of mining claims. 

[ 1 ] The bill in equity as filed contains much matter that seems to be 
immaterial, much that is purely "epithetic," to use an expressive 
phrase, and a great deal averred upon information and behef, and not 
positively. With respect to this latter, the court feels that it should 
not, of course, consider it upon this order to show cause, because ôf 
the fact that under the law the complainant, to be entitled to positive 
relief at this juncture and in advance of a hearing, must base his re- 
quest for such relief upon positive allégations. 

[2] Laying out of considération, however, the matters referred to 
above, it may be said that certain facts are stated with such positive- 
ness and cogency as that they fall within the realm of indispute upon 
this hearing. Briefly summarized, they are: That the plaintifï, in 
the year 1910, in conjunction with the défendant Pack and certain oth- 
er individuals mentioned, located and recorded 175 certain placer min- 
ing claims, situate in the county of San Bernardino, state of Califor- 
nia ; that plaintifï is now, and ever since the day of said locatioh bas 
been, the owner and holder of a one-eighth undivided interest in and 
to the said placer mining claims, and each of them; that during the 
month of September, in the year 1914, the défendant herein caused to 
be served upon plaintifï a certain notice of forfeiture, set out in the 
bill of complaint, and by which it was sought, pursuant to the sec- 
tions of the Revised Statutes and Civil Code above referred to, to for- 
feit the title of plaintiiï in and to each and ail of the 175 described 
placer mining claims heretofore referred to ; that said notice contained 
the appropriate statements that unless plaintiiï, within 90 days af ter the 
service of the same upon him, paid to the défendants, or to the défend- 
ant Joseph K. Hutchinson for said défendants, the sum of $700, being 
one-eighth of the total amount of money claimed to hâve been ex- 
pendèd by said défendant Pack upon said claims, as for assessment 
work, in the years 1911 and 1912, the interest of plaintif? in and to ail 
of said claims would become forfeited to the said Joseph K. Hutchin- 
son. 

Plaintifï then allèges that the said Pack did not expend, or cause to 
be expended, of his own funds, during the years 1911 and 1912, or at 
any other time, the sum of $5,600, of which the said $700 was the one- 
eighth part, upon or for the benefit of said placer mining claims, or at 
ail ; that at least $2,836 was contributed by plaintifï and his colocators 
to the défendant Pack, for the purpose of doing the assessment work 
upon the claims mentioned for the years 1911 and 1912. 

Plaintifï f urther allèges that whatever title or interest the said Hutch- 
inson obtained or holds in and to the said claims was obtained and 
is held for the sole use and benefit of the Foreign Mines & Development 
Company and the American Trôna Company and the California Trôna 
219 F.— 40 
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Company. It is also alleged that in the year 1912, while plaintiff and 
his colocators were engaged in the performance of the annual assess- 
ment work upon said daims, they were forcibly prevented from com- 
pleting the said assessment work, and were forcibly ejected and driven 
from said claims, by the said Foreign Mines & Development Company, 
the American Trôna Company, and the California Trôna Company. 

If thèse facts thus alleged be true, and at this time the court must 
assume them to be true, because no affidavit or answer in opposition to 
or in explanation of them has been presented by the défendants, then 
it would appear that the défendants hâve no right to daim or exact a 
forfeiture, as against the plaintiff, for his failure to contribute his 
share of the assessment work, and that the proceedings on the part of 
défendants leading up to the service of the notice of forfeiture, and 
in the recording thereof, are substantially a nullity, in so far as they 
seem to hâve effected a divestiture of plaintifï's undivided interest in 
and to the mining property in question. On such a state of facts I 
apprehend the court, after an accounting or other appropriate investi- 
gation, would make a decree determinative of the rights of the parties 
and the protection thereof. This decree, under the case as made by the 
facts to be taken as true, would, in its substantial aspects, be in favor 
of the plaintiff. 

[3] The only question for détermination, then, is vvhether or not 
the plaintilï should be protected in his rights, pending such final dé- 
termination by the court, and whether or not the strong arm of the 
court should be employed at this time to enjoin the défendants from 
placing of record that which plaintiflf claims would constitute a cloud 
upon his title, to wit, the notice of forfeiture, with the affidavit of 
.service thereof. That it would constitute such a cloud is, I think, in- 
disputably clear. It was held in Pixley v. Huggins, 15 Cal. 128, that 
the true test as to whether or not a certain instrument would cast a 
cloud upon the title of the plaintiff's property was this : 

"Would the owner of tlie property, in an action of ejectnient brouglit by 
the adverse party, foiinded upon ttie deed, be required to offer évidence to 
defeat a recovery? If such proof would be necessary, the cloud would exist; 
if the proof would be uuuecessary, no shade would be cast by the présence of 
the deed." 

This décision has been cited frequently, and I apprehend states the 
law concisely. In this case it is apparent that the filing of the notice 
and affidavit of service would prima facie serve to divest plaintiff of 
his interest in the properties, and that it would require extrinsic évi- 
dence on his part to defeat a suit in ejectment, based upon the forfei- 
ture apparently evidenced by the notice of labor done and his failure 
to contribute thereto. 

For thèse reasons I am constrained to hold that plaintifï has pre- 
sented a prima facie case, free from colorable doubt, and is therefore 
entitled to a temporary injunction pendente lite. 

Plaintifï's counsel will draft an appropriate order. 
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In re VANDEWATER & CO., Limited. 
(District Court, D. New Jersey. January 18, 1915.) 

1. Sales <S=>456, 474 — Conditional Sales— Validiït — Record. 

P. L. N. J. 189S, p. 699 (2 Coinp. St. 1910, p. 1561), and F. L. N. J. 3889, 
p. 421, as amended by P. L. N. J. 1895, p. 302, avoid contracts ot coudi- 
tional sale of per.sonal property, if riot reeorded. 

[I5d. Note.— For other cases, see Sales, Cent. Dig. §§ 1327-1331, 1391- 
1402; Dec. Dig. (@=>456, 474.] 

2. BaNKRTJPTCY <©=>184 — CONDITIONAL S.ALES CONTBACT OONSTBaCTIOX 

— Lease ob Conditioîjal Sale — Recorb. 

Petitloner leased certain property to a bankrupt for niiie months. The 
bankrupt agreed to pay in installments, during tlie terni, the amouut 
previously fixed in ttie agreement as the value of the property, and to 
exécute, at the time of paying the first installment, a note for the uupaid 
balance, the same to be reuevved on maturity of the second and third pay- 
ments. ïhe contraet also provided, if the bankrupt should not make de- 
fault in the payment of tjie "aforesaid rent," it might, at the end of the 
term, or sooner, at its option, purchase the goods by paying the valuatiou 
named in the contraet, when the lessor would exécute a bill of sale, iu 
which case the rent previously paid should be deducted from the purchase 
priée ; it being understood that the bankrupt could acqnire no title to the 
property until its value had been paid in full and as agreed. BeM, that 
such instrument was a conditional sale, and not a lease, and was there- 
fore void as to the bankrupt's judginent creditors and its trustée for want 
of record required by P. L. N. J. 1S9S, p. 699 (2 Comp. St. 1910, p. 1561) 
and P. L. N. J. 1889, p. 421, as amended by P. L. N. .1. 1895, p. 302. 

[Ed. Note.— For other cases, see Kankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. ©=184.] 

In Bankruptcy. In the matter of bankruptcy proceedings of Vande- 
water & Co., Limited, on proceedings to review an order of the réf- 
érée denying pétition of the Prentiss Tool & Supply Company for 
réclamation of certain personal property. AfiSrmed. 

Pierre F. Cook, of Jersey City, N. J., for petitioner. 
William Harris, of Newark, N. J., for trustée. 

HAIGHT, District Judge. [1] The only question to be decided 
in this matter is whether the agreement, upon which the petitioner 
bases his daim to the property in question, is within the provisions 
of either section 71 of the New Jersey act respecting conveyances 
(P. L. 1898, p. 699 ; 2 Comp. Stat. p. 1561), or an act passed by the 
New Jersey Législature in 1889 (as amended in 1895), entitled "An 
act requiring contracts for the conditional sale of personal property 
to be reeorded" (P. L. 1889, p. 421 ; P. L. 1895, p. 302). It was held 
by the New Jersey Suprême Court in Lauter Co. v. O'Toole, 77 N. 
J. Law, 29, 71 Atl. 288, and in Lauter Co. v. Isenreath, 77 N. J. 
Law, 323, 72 Atl. 56, that the act of 1889 was not repealed or af- 
fected by the act of 1898. The efifect of each of thèse acts is to in- 
validate certain contracts for the conditional sale of goods and chat- 
tels and to constitute such sales absolute, as against judgment cred- 
itors of the person contracting to buy, when the goods and chattels 
are actually delivered, and there is an actual and continued change 

(gc^For. other ' -.îes see same topic & KEY-NUMBER in ail Key-Numbered Digests & indexes 



628 219 FEDEEAIi EEPORÏEK 

of possession thereof, unless the contracts are recorded as provided 
in the acts. 

[2] The only différence between the act of 1889 (as amended) and 
the act of 1898 is that under the provisions of the former the instru- 
ments mentioned are void as against any judgnient creditor, whereas 
under the latter they are void only as against judgnient creditors "'not 
having notice thereof." It has recently been held by this court (In 
reO'Brien [D. C] 215 Fed. 129) that any contract which would be 
void under the act of 1889 (as amended), as against a judgnient cred- 
itor of a bankrupt is likewise void as against his trustée, if the proj>- 
erty mentioned therein has come into the latter's possession. The réf- 
érée has determined that the instrument in question cornes within the 
provisions of the acts and is void as against the trustée. 

Counsel for the petitioner has cited a number of cases in other 
jurisdictions in support of his contention that the referee's détermina- 
tion is erroneous; but thèse Vk^ould be useful only in the event that 
the New^ Jersey courts had failed to décide Avhether agreements such 
as that in question are within the provisions of the New Jersey stat- 
utes. The Suprême Court of New Jersey has, in three cases, had 
occasion to détermine whether certain contracts were invalidated by 
thèse acts, and the décisions necessarily involved a construction of 
the acts. Such décisions, if applicable, are therefore controlling hère. 

In Singer Mfg. Co. v. Wolff Co., 70 N. J. Law, 127, 56 Atl. 147, 
the contract made no provision whatever for the person, who was 
therein designated as a lessee, acquiring title to the property, but ex- 
pressly provided that it should be returned at the expiration of the 
time for which it had been rented. It was held that such a contract 
vvas not within the acts. In Lauter Co. v.. Isenreath, 77 N. J. Law, 
323, '72 Atl. 56, the contract expressly provided that it was a "hiring 
contract" only, but there was a provision that, upon payment of month- 
ly reniais for a period named, the Lauter Company would sell the 
property to Isenreath and give a receipted bill for the sanie. It was 
held tliat this constituted a conditional sale, within the meaning of the 
acts. In National Cash Register Co. v. Daly, 80 N. J. Law, 39, 76 
Atl. 325, a cash register was leased for nine months for a certain 
sum, payable in nine monthly installments. A note was to be given 
as security, and a certain sum deposited in cash. At the end of the 
nine months the lessee was to surrender the property, and either get 
back the deposit or, at his option, purchase the property for the cash 
deposited. Justice Garrison, in construing the instrument, said: 

"When the note was paid in cash there was in the hands of the vendor in 
cash the fuU price, viz., $150, and If the vendee chose to let it stay there 
he beeame the owner of the register. This is a conditional sale, the condition 
being the élection of the vendee to let the vendor keep the agreed priée of 

the goods." 

[2] It thus appears that the New Jersey Suprême Court has deter- 
mined that agreements by which personal property is leased, and 
which contain no provision for vesting title in the lessee or bailee, 
do not come within the provisions of the statiites, but that certain 
agreements which contain such a provision are within thern, even 
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though title does not automatically vest upon the payment of the 
purchase price, and the exercise of an option on the part of the ven- 
dee is required. It remains to consider, therefore, whether the agree- 
ment in the case at bar is in any substantial respect différent from 
those which the New Jersey courts hâve held to be invalid. The 
agreement recites the leasing of the property in question for the term 
of nine months, the lessee agreeing to pay in installments, during 
the term, the amount which was previously fixed, in the agreement. 
as the value of the property, and to exécute, at the time of the pay- 
ment of the first installment, a note for the unpaid balance, the same 
to be renewed upon the second and third payments. It was also pro- 
vided that, if the bankrupt should not make default in the payment 
of the "aforesaid rent," it might, at the end of the term, or sooner, 
at its option, purchase the property by paying the valuation named in 
the contract therefor, and that the lessor would then exécute and de- 
liver a bill of sale, "in which case the rent theretofore paid shall be 
deducted from the purchase price." Then follows this provision, viz. : 

"It is further iinderstood and agreed that the said Vandewater & Co. ac- 
quire no title to said property until its value shall hâve been paid in full and 
as agreed." 

The clear efïect of this instrument is that, when the alleged bank- 
rupt had paid, in installments, the valuation of the property as fixed 
in the agreement, a bill of sale for the same would be delivered (as 
in Lauter Co. v. Isenreath), if desired, but that no title was to be ac- 
quired by the bankrupt until it had paid the purchase price in full, 
in the manner set forth in the agreement, and exercised its option to 
purchase (as in the Daly Case). Title was to pass upon the per- 
formance of a condition, namely, that the installments should be paid 
as specified, and that the purchaser should elect to acquire title. It 
thus appears that there is no substantial différence between this agree- 
ment and those which were before the New Jersey Suprême Court in 
the last-cited cases. I therefore think the instrument in question was 
a contract for a conditional sale, within the meaning of the New 
Jersey statutes. It is manifestly différent from that in Singer Mfg. 
Co. v. Wolff Co., supra, because there the lessee was not entitled to 
the machine, under any circumstances, at the expiration of the term 
provided for in the lease. The New Jersey statutes are very broad 
in their scope, and I do not think that the courts should indulge in 
any subtie distinctions which will defeat their manifest purposes. 

My conclusion, therefore, is that the instrument in question is void 
as to the trustée in bankruptcy. The order of the référée will ac- 
cordingly be affirmed. 
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In re McKENZIE et al. 

(District Court, W. D. Washiiigtou, N. D. Jaiiuary 14, 1915.) 

Ko. 5287. 

B.ANKEUPTCY ©=^477— COSTS — DlSMlSSAL OF PETITION — ReS JUDICATA. 

Under Bankr. Act July 1, 1898, c. 541. § 3, subd. "e," 30 Stiit. 54C. 
(Oomp. St. 191,3, § 9587), providing that, vvhen an application is niado to 
take cliarge o£ and hold the property of an alleged baiiknipt pcndlug a 
hearing on the pétition, tlie petilioner shall file a bond eoaditioned for 
the payment, in case the pétition is disnilssed, oï ail costs, expenses, and 
damages occasioned by such seizure, takiug or détention of tbe property, 
and bankruptcy rule 34 (89 Fed. .xiii, 32 C. 0. A. xiil), providing that when 
the debtor resists an adjudication, and the ctiurt adjudge.s him a bank- 
rupt, the iJetitioning creditor shall recover ont of tlie estate the saine 
costs allowed to the party recovering in a suit iu equity, and that if the 
pétition is dismissed the debtor shall recover like costs against the peti- 
tioner, where, on the dismissal of a pétition, a judgment v.'as entered 
taxing the bankrupt's costs and disbursements, consisting of vvitnesses' 
fées and docket fées npon jury trials, such judgment was not res judicata 
as to the costs, expenses, and damages by reason of the seissure and de- 
taining of the property, and did not prevent an assessmcnt of such dam- 
ages thereafter, as section 3, subd. "e," does not refer to the costs pro- 
vided by rule 3-4, uor to the costs taxable in equity cases under the féd- 
éral statutes. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 900 ; Dec. Dig, 
<S==>477.] 

In Bankruptcy. In the matter of D. McKenzie and another, doing 
business as the McKenzie Wine House, alleged bankrupts. On motion 
to strike. Motion granted. 

Louis A. Merrick, of Everett, Wash., for trustée. 
Frank A. Steele and E. C. Snyder, both of Seattle, Wash., for pe- 
titioning creditors. 

NETERER, District Judge. The Angeles Brewing Company, Con- 
tinental Distributing Company, Levaggi Company, and National Sure- 
ty Company, in their answer to the pétition of the trustée in bank- 
ruptcy that the fées, costs, expenses, and damages accruing to tlie 
petitioner as trustée of the bankrupt by reason of the dismissal of 
the pétition for adjudication and the dismissal of the temporary re- 
ceiver and détention of the property of the said bankrupt by the re- 
ceiver, be fixed and allowed by the court and ordered to be paid by 
the petitioning creditors and the surety, among other things, set forth 
the following: 

"Further answerlng said pétition, thèse respondouts show to the court that 
vn the 27th day of July, 1914, a final judgment was made and entered in the 
above-entitled matter by this court, wherein it was adjudged by the court 
as follows: 'ïhat the pétition be dismissed, and that the respondent go hence 
without day. It is further considered, determined, and decreed that the 
respondents do hâve and recover of the petitioning creditors herein and each 
of them their proper costs and disbursements in this belialf sustaîned, to be 
taxed as provided by law.' 

(g:;:^Ft>r other cases see saine topic & KEY-NUMEÎ-ii iu ail Key-Numbei-ed Uigests ^ iude.xea 
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"II. That on the .".d dîiy of Aiigust. 1914, the said alleged bankrupts fi'.ed 
their hill of costs and disburseweiits in >:he office of the clerk of this court, 
and on the 12th day of August gave due notice of the taxing of .said costs 
upon the 20th day of August. and upou the 20th day of Augnst, the date for 
taxing said costs, filed their amended bill of costs and disburseuients, whicli 
were then in due course and according to the praetiee ot this court taxed 
at the sum of $91.50, and jndgmont entered therefor against the.se re.spoud- 
ents. and thereupon thèse respondents paid the said bill of costs and disburse- 
ments so taxed in tlie suiu of !?91.50, and received frora the said alleged 
bankrupts and their attonieys full receipt, release, and disebai'ge from tbe 
said costs, expenses, and disburseuients incurred by the alleged bankrupi.- 
in and about the proceediiigs alleged and set forth in their pétition ; aud 
thèse respondents aver that ail niatters and thiugs arising out of or con- 
nected with the said proceedings in baukruptcy, includiug ail questions of 
costs and disbuiseiiieiits, exiienses, or damages, hâve been fully adjudicated 
and determined, and are now rcs adjudicata." 

The cost bill filed in this proceeding shows that the only costs taxed 
were for the attendance of witnesses and docket fee upon trials to 
jury, and no costs, damages, or expenses for the taking or détention 
of the property by the temporary receiver were included. Section 
3, subd. "e," of the Bankruptcy Act requires : 

That "whcnever a pétition is filed * * * for the purpose of having 
another adjudged a bankrupt, and an application is made to take charge of 
and hold the property of the alleged bankrupt. • * * prior to the ad- 
.judication and pending a hearing on the pétition, the petitioner * * • 
shall flle in the saïae court a bond with at least two good and sufficient sure- 
ties • • • conditioned for the paynient, in case such pétition is dis- 
missed, to the respondent, his or her Personal représentatives, ail costs. 
expenses, and damages occasioned by such seizure, taking, and détention of 
the property of the alleged bankrupt." 

There is a marked distinction between the liabllity for costs occa- 
sioned in determining an issue of fact before the court raised by the 
déniai of the allégations of a pétition for bankruptcy, and the lia- 
bility for costs, expenses, and damages under subdivision "e," supra. 
The petitioning creditors, upon failure to obtain an adjudication, 
would be liable upon the détermination of that issue, under the féd- 
éral statutes, for costs provided by such statute, which would be 
witness fées, marshal and clerk's fées, including docket fee, as well 
as under rule 34 (89 Fed. xiii, 32 C. C, A. xiii), which provides : 

"In cases of involuntary bankruptcy, when the debtor resists an adjudica- 
tion and the court, after hearing, adjudges the debtor a bankrupt, the peti- 
tioning creditor shall recover and be paid out of the estate the same costs 
that are allowed to the party recovering in a suit in equity and if the péti- 
tion is dismissed, the debtor shall recover like costs against the petitioner." 

Subdivision "e" of section 3, supra, cannot and does not refer to 
the costs provided by rule 34 or to the costs taxable in equity cases 
under the fédéral statutes. Section 3 has a peculiar function, and this 
function is to save harmless from ail damages, costs and expenses a 
debtor against whom involuntary proceedings hâve been filed, and 
whose property is seized and detained, if it should prove upon final 
trial that the debtor was not bankrupt, and that his custody of the 
property should not hâve been disturbed. The contention that the 
entry of judgment for costs incurred upon the détermination of the 
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issue of bankruptcy is res adjudicata of the issue raised by this péti- 
tion to fix the costs, expenses, and damages by reason of the seizing 
and detaining of the property is not well taken. 

1 think the motion to strike should be granted. An order may be 
presented. 



UNITED STATES v. CHICAGO, M. & P. S. KY. CO. 

(District Court, D. Idaho, N. D. December 15, 1914.) 

No. 443. 

Masteb and Servant <S=>13 — Hours of Service Law — Intbastate Commerce. 
Where an engineer wlu) had previously been engaged in interstate com- 
merce was assigned to duty on an engine hauling a work train engaged 
in filling a bridge on defendant's interstate liue and he was wliolly en- 
gaged in such service for 59 days, during whicli lie was permltted to re- 
maln on duty continuously for more than 16 hours, the rallway Company 
was not thereby guilty of violating the Hours of Service Law (Act March 
4, 1907, c. 2939, 34 Stat. 1415 [Comp. St. 1913, §§ 8677-8680]), though he 
was subject to recall for interstate service during such period and at the 
end tliereof was reasslgned to Interstate commerce. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 14; 
Dec. Dig. ©=13.] 

At Law. Action by the United States against the Chicago, Mihvau- 
kee & Puget Sound Railway Company. Judgment for défendant. Dis- 
missed. 

James L. McClear, U. S. Atty., of Cœur d'Alêne, Idaho, J. R. 
Smead, Asst. U. S. Atty., of Boise, Idaho, and Otis B. Kent, Sp. Asst. 
U. S. Atty., of Washington, D. C. 

George W. Korte, of Seattle, Wash., for défendant. 

DIETRICH, District Judge. In the opinion on demurrer filed here- 
in on June 16, 1914 (218 Fed. 701), certain questions vvere disposed of ; 
but the point made by the government that Crown, the locomotive en- 
gineer, came within the provisions of the Hours of Service Act fAct 
March 4, 1907, c. 2939, 34 Stat. 1415 [Comp. St. 1913, §§ 8677-86801), 
because, while temporarily employed in intrastate work, he was gen- 
erally engaged in the movement of trains in interstate commerce, was 
passed with the suggestion that the facts were insufficient to warrant 
its considération. Subsequently the complaint was amended to exhibit 
thèse facts, and the défendant answered, and thereupon a written stip- 
ulation of facts was filed. The cause is now submitted upon the plead- 
ings and this stipulation. 

Touching the point ref erred to, it is stipulated that : 

Prlor to September 12, 1912, Crown "was generally and regularly engaged 
In or connected with the movement of defendant's trains in the moving of 
interstate commerce; that on said date of September 12, 1912, the said 
J. H. Crown was assigned to regular work-train service, being in charge of 
defendant's locomotive engine No. 1416i, pulling an extra work train of 
the défendant, known as 'work extra No. 1416,' said train being then and 

iÊ=3For other cases see same topic à KBY-NUMBER in ail Key-Numbered Digests & Indexes 
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there operated betwcen Karnac in the state of Idaho and Pedee In said 
State, and being then and there engaged solely In the work of hauling dlrt 
or earth to be used In filllng of certain bridges on said defendant's Une of 
railroad between said stations, which said Une of rallroad was then and 
there a part of the defendant's through highway of Interstate commerce ; 
that he thereafter continued esclusively In charge of said engine, hauling 
said work train exclusively engaged in hauling dirt as aforesaid, untll 
November 10, 1912, a period of about 59 days continuons and uulnterrupted 
service, when he was reassigned to the service of said défendant, wherein 
he was engaged in or connected with the movement of defendant's trains 
engaged in Interstate commerce ; that during said period of 59 days, and 
on eaeh of said days, the said J. H. Crown was potentially subject to recall 
from work-train service to regular Interstate service, or to any other service 
in which said défendant company might hâve had occasion to use the said 
J. H. Crown as a locomotive englneer." 

It is further stipulated that during the 59-day period, namely, on 
October 31, 1912, Crown was permitted to remain on duty in such 
work-train service continuously for more than 16 hours. 

As is not infrequently true of such stipulations, some of the phrase- 
ology hère employed suggests a reluctance upon one side or the other 
to look upon the naked facts. Circumiocutions and euphemisms may 
obscure, but they do not alter, the realities, and after ail it is the reali- 
ties alone with which we are concerned. Now when analyzed, the 
stipulation means nothing more, as I understand it, than that at one 
time Crown was regularly employed by the défendant in moving inter- 
state commerce ; that thereafter for a period of 59 days he was regu- 
larly employed in operating a work train, wholly within the state of 
Idaho, for the purpose of filling (not repairing) a bridge upon a Une 
of road which was a part of an Interstate highway; that thereafter 
he again went back into interstate commerce service. The phrase that, 
"Crown was potentialy subject to recall," is without substance, mean- 
ing only that if at any time the défendant had need of and desired to 
use his services in moving interstate commerce, and if at such time 
he was willing to render such service, the défendant would so employ 
liim. While perhaps not of great importance, there is no intimation 
even that at any time during the 59 days the défendant had any pur- 
pose or expectation of re-employing him, in, or assigning him to, the 
movement of interstate trains, or that he had any expectation or inten- 
tion of going back into such service. He was "potentially subject" to 
be called into such service in the sensé only that any other locomotive 
engineer, whether in the employ of the défendant or not, was subject 
to be called into its service. As expressly stated in the stipulation, he 
might be called into that service or he might be called into some other 
service for the défendant; or, presumably, he might be discharged 
from or quit the employment of the défendant entirely. Such being 
the situation, I bave no hésitation in holding that the fact that he had 
been engaged in the movement of interstate commerce and subsequently 
resumed that kind of service is without légal significance. 

Assuming a close analogy between the statute under considération 
and the Saf ety Appliance Act, counsel for the government rely largely 
upon certain décisions construing the latter act. It is true that there 
is an analogy between the two acts in some respects and from certain 
viewpoints ; but because in some of their features there is a similarity, 
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and therefore because décisions construing certain features of the oiie 
may be taken as authority for the construction to be placed upon cor- 
responding and similar features of the other, it does not foUow that dé- 
cisions construing other provisions of the one are to be taken as au- 
thority touching the interprétation to be given to corresponding but 
wholly dissimilar features of the other. When, in United States v. 
Kansas City Southern Ry. Co., 202 Fed. 828, 121 C. C. A. 136, the 
court spoke of the Safety AppHance Act as "a closely analogous stat- 
ute," it was considering the gênerai purpose of the act and the nature 
of an action brought to recover the penalty, and the pleadings and pro- 
cédure in such action. So in United States v. St. Louis S. W. Ry. Co. 
(D. C.) 189 Fed. 954, the court was considering only the pénal char- 
acter of the action. In neither is there any intimation that the acts are 
analogous in respect to the subject we are hère considering. It is point- 
ed out in Southern Ry. Co. v. United States, 222 U. S. 20, 32 Sup. Ct. 
2, 56 L. Ed. 72, that the Safety Appliance Act was niade to "apply to 
ail trains, locomotives, tenders, cars and similar vehicles used on any 
railroad engaged in interstate commerce * * * and to ail other 
locomotives, tenders, cars, and similar vehicles used in connection 
therewith." Perhaps Congress might hâve made the Hours of Serv- 
ice Act comprehend, but plainly it did not make it comprehend, ali 
persons employed by a railroad company "engaged in interstate com- 
merce." It expressly restricted its application to certain classer of 
persons, rendering certain specified services. 

Counsel for the government quote f rom Johnson v. Southern Pacific 
Co., 196 U. S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363, as follows: 

"Confessedly this (lining car was under the control of Congress wiiiie iu 
the act of making its interstate journey, and in oui- judgment it was equaily 
so while waiting for the train to be made up for the next trip. It wa.-: 
being regularly used in the uioA'ement of interstate trafBc, and so within tlie 
law." 

And to make the appHcation of the passage to the présent case, they 
paraphrase as follows : 

"Confessedly this englneer was under the control of Congress while in 
the act of making his interstate journeys, and in our judgment he was equall.v 
so when waiting to he called for his next (Interstate) trip. He was regularly 
engaged in interstate traffic, and so within the law." 

But the diificulty about the paraphrase is that it is aside froni the 
facts. Crown was not, on the 31st day of October, waiting to be called 
for an interstate trip. So far as appears, the défendant never expected 
to call him, and he never expected to be called, on an interstate trip. 
Whether he would ever go upon such a trip depended upon several 
contingencies. Suppose that in the Johnson Case the facts had been 
that the dining car in question had once been used in interstate com- 
merce, but that it had been set aside for an indefmite period for intra- 
state service, and had been used exclusively for such service for sev- 
eral weeks, and was at the time its condition was called into question, 
being so used, and was waiting for an intrastate, not interstate, train 
to be made up, to which it was to be attached, and that there was no 
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présent intention of withdrawing it from intrastate service. Surely 
both the reasoning and the conclusion must hâve been différent. 

This is net a case where there was a commingling of service, where 
Ihe employé was one hour or one day operating in Interstate and an- 
other hour or another day operating in intrastate commerce ; nor is it 
a case where, though not in a literal sensé actually engaged in moving 
an Interstate train, the employé "stands and waits" to actually engage in 
such service. If the contention of the governm.ent is correct, an em- 
ployé who has once rendered service such as is covered by the act must 
always be deemed to be within the provisions thereof , regardless of the 
lime which has elapsed since he ceased to render such service, at least 
so long as he remains in the employ of the same company. 

In view of thèse considérations, it is thought that no cause of action 
has been disclosed, and a judgment of dismissal will be entered. 



In re EPSTEIN. 

(District Court, B. D. Pennsylvania. January 23, 1915.) 

No. 41G5. 

Bankktjptct <S=5224 — Référées — Jubisdiction. 

After an order of the référée In bankruptcy dlrectlng the banknipt to 
deliver certain assets to the trustée had been affirmed by the District 
Court wlth some modification, and the District Court's order had been 
affirmed by the Circuit Court of Appeals, and a rule had been entered on 
the bankrupt to show cause why he should not be attached and held In 
contempt for failure to eomply with such order, the référée had no au- 
thority or jurisdiction to make an order restraining the trustée from tak- 
Ing furtber proceedings for the bankrupt's commltment for failure to 
eomply with such order untU the further order of the court, and until a 
meeting of credltors had been called for a considération of the matter. 
as it was for the court on the bankrupt's return to the rule, and not for 
the bankrupt or the credltors, to détermine whether the bankrupt should 
be punished for contempt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 383; Dec. 
Dlg. ®=>224.] 

In Bankruptcy. In the matter of A. Epstein, individually and trad- 
ing as A. Epstein & Co., bankrupt. On certificate of référée surpeti 
tion of bankrupt to stay contempt proceedings against him. Referee's 
order vacated. 

See, also, 206 Fed. 568. 

Wessel & Aarons and George P. Rich, ail of Philadelphia, Fa., for 
trustée. 

Alexander J. Brian and Julius C. Levi, both of Philadelphia, Pa., 

for bankrupt. 

THOMPSON, District Judge. There is nothing in the certificate 
of the référée properly presented for détermination by the court in 
accordance with bankruptcy practice. 

<£;:3F'or oîher cases see same topic & KEY-NUMBBR in ail Key-Numbered Digesis & ludexe-s 
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It appears from the certificate filed December 21, 1914, that upon a 
date not stated ii March, 1914, upon pétition of the bankrupt, the trus- 
tée was ordered by the référée to refrain from taking- further proceed- 
ings for commitment of the bankrupt for failure to comply with an 
order of the court of February 4, 1914, for delivery to his trustée of cer- 
tain property, "until further order of the court and until after a meet- 
ing of the creditors has been called for the considération of the péti- 
tion of the said bankrupt." The gist of the facts set out in the pétition 
upon which this order of the référée was made is that the bankrupt is 
unable to comply with the order of the court, that he has made known 
to his creditors his inability, and that they hâve petitioned the court 
to relieve the bankrupt from any order for his commitment for con- 
tempt. The certificate contains a copy of an undated and unverified 
pétition to the judges of the court purporting to be signed by creditors 
of the bankrupt submitting that, in their judgment, the bankrupt is un- 
able to comply with the order of the court, and that, in their judg- 
ment, he has none of the property either in his possession or under his 
control, "and they crave that your honorable court will relieve the said 
bankrupt from any order praying for his commitment for contempt." 

A pétition of the Lehighton Lace Company, a creditor, is attached to 
ihe certificate objecting to the granting of the bankrupt's pétition. 

There is no pétition accompanying the certificate of the référée for 
review of any order made by him, and the only order appearing in the 
certificate is the order above referred to restraining the trustée from 
taking further proceedings against the bankrupt for failure to comply 
with the order of this court made February 4, 1914. The order of the 
court was entered under the following circumstances : 

Upon certificate by the référée for review of an order made by him 
upon the bankrupt directing him to deliver to the trustée certain as- 
sets, Judge McPherson, on July 14, 1913, affirmed the order with some 
modification. (D. C.) 206 Fed. 568. The bankrupt thereupon appealed 
to the Circuit Court of Appeals, with the resuit that the order of the 
District Court was afiirmed. Epstein v. Steinfeld, 210 Fed. 236, 127 
C. C. A. 54. Thereupon the mandate having corne down, upon pétition 
of the trustée, an order was entered requiring the bankrupt to deliver 
the merchandise to the trustée on or before February 14, 1914. On 
February 18, 1914, on pétition of the trustée, a rule was entered on the 
bankrupt, returnable February 27, 1914, to show cause why he should 
not be attached and held in contempt for failure to comply with the 
order to deliver. On motion of the attorney for the bankrupt, the re- 
turn day was subsequently extended to March 13, 1914. This rule is 
pending and undetermined in this court. The bankrupt has not filed 
an answer to the rule, and there has been no further prosecution there- 
on by the trustée in this court, presumabl}' in obédience to the order 
of the référée. 

The efifect of the order of the référée therefore was to overrule and 
stay the contempt proceedings pending in this court for disobedience 
of an order made by the court in accordance with the mandate of the 
Circuit Court of Appeals by a restraining order upon the trustée. In 
the opinion of the court, this action of the référée was entirely without 
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authority or jurisdiction. The proceedings before the référée present- 
ed by the certificate seem to represent an attempt to substitute the judg- 
ment of the bankrupt and some of his creditors for that of the court in 
determining the question whether the bankrupt should be punished for 
his contempt. This is a question which will be determined by the court 
upon the return of the bankrupt to the rule entered upon him under 
which he has been in default since the return day, March 13, 1914. 

The order of the référée directing the trustée to refrain from further 
proceeding under the rule pending in this court is vacated as unwar- 
ranted and beyond his authority and jurisdiction. An order will be 
entered upon the bankrupt requiring him to appear and answer to the 
rule for an attachment on or before February 22, 1915. 



UNITED AUTOGEAPHIC REGISTBR CO. t. EGRT EBGISTER CO. 

(District Court, N. D. Illinois, E. D. January 8, 1915.) 

No. 30989. 

1. JuDGMBNT ®=»653 — On Motion to Quash — Res Judicata. 

In a suit for Infringement of a patent, the déniai of a motion to quash 
the summons, because of facts demonstrating that the person, upon whoiii 
the summons was served, was defendant's duly authorized agent, was uot 
res judicata as to a plea in abatement, on the ground that no act of in- 
fringement had been committed withln the jurisdiction of the court, as the 
fact that défendant had a regular and esteblished place of business and 
a duly authorized agent in the district was not conclusive that an act of 
infringement had oocurred therein. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1160; Dec. 
Dig. <@=>6ô3.] 

2. Patents ig=5288 — Patent Infringement — Disteict in Which Suit Must 

BK Bbought. 

Where, though défendant, having Its office and factory in Ohio, had 
an agent within the Northern district of Illinois, no sale of an alleged 
Infringing article had been made by him, except by taking orders and 
mailing them to the défendant to accept or reject, a suit for infringe- 
ment could not be maintalned in that district, as there were no sales or 
acts amounting to contributory infringement within the district. 

[Ed. Note.— ror other cases, see Patents, Cent. Dig. §§ 460-466; Dec. 
Dig. (S=>288.] 

In Equity. Suit by the United Autographic Register Company 
against the Egry Register Company. On plea in abatement attacking 
the jurisdiction of the court. Plea sustained, and bill dismissed. 

Frank D. Thomason, of Chicago, 111., for plaintiff. 

H. A. Toulmin, of Dayton, Ohio, and Poole & Cromer, of Chicago 
111., for défendant. 

CARPENTER, District Judge. Hearing on plea in abatement at- 
tacking the jurisdiction of the court. 

Plaintifï is a citizen of Illinois, having its principal office in Chicago. 
Défendant is a citizen of Ohio, having its office and factory at Dayton. 

®=jFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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[1] At an earlier hearing this court denied a motion to quash the 
pummons based on the ground that the person upon whom it was served 
in the district was not the agent of défendant. The court was then of 
the opinion facts had been shown demonstrating that Sumrney, who 
was served, was the duly authorized agent of the défendant. Now 
the plaintiflf pleads in abatement that it comniitted no act of infringe- 
ment within the jurisdiction. 

Plaintiff moves to dismiss the plea in abatement on the ground that 
the ruiing on the former motion is res adjudicata. To this I do not 
agrée, because on the former hearing the question of infringement 
within the district was not before the court; and granting that the de- 
fendant liad a regular and established place of business in the district 
and that Sunimey was its duly authorized agent, it in no wise follows 
that an act of infringement of the patent in question took place with- 
in the jurisdiction of this court. 

[2] From the stipulation of facts it appears that while Summey 
sold a great many things for the défendant company within the North- 
ern District of Illinois, and a great many accessories to their main pro- 
duct, nevertheless no sale has been shown of the patented device, save 
by the taking of orders and mailing them to the défendant company to 
accept or reject. Westinghouse v. Stanley Co. (C. C.) 116 Fed. 641, 
approved in Chadeloid Chemical Co. v. Chicago Wood Finishing Co. 
(C. C.) 180 Fed. 770. 

Inasmiich as the plaintifï's testimony fails to prove infringement 
within the district, the motion to dismiss the plea in abatement will be 
denied, and the plea in abatement sustained, and the bill dismissed for 
want of jurisdiction; and it is so ordered. 



In re FISHBR. 

(District Court, E. D. Peniisylvanla. January 27, 1915.) 

No. 5323. 

1. Bankbdptct <S=>59 — Acts of Bankbuptct — Pkeferences. 

An act of bankruptcy consisting of sufCerlng a créditer to obtain a préf- 
érence by légal proceediugs involves insolvency ; sufferlng the creditor to 
obtain a préférence ; failure of the debtor to avoid the préférence five 
days before sale ; and a sale of the property aiïected by sueh préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 81, 82 ; Dec. 
Dlg. (g=>59.] 

2. Bankkuptcy ^=>59 — Acts of Bankruptcy — Pkbfbeence by Leoal Peo- 

CEEDINGS — PBOPEETY AFFECÏED BY PeEFEBBNCE. 

Where an alleged bankrupt, while insolvent owning real estate which 
was subject to a mortgage, confessed judgment to a preferred creditor 
Hiid then permitted a sale of the land subject to the lien of such judg- 
ment to be made under proceedings .to foreclose the mortgage, there was 
a sale of property affected by préférence sought to be given by the judg- 
ment. and heuce such sale constituted an act of bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 81, 82 ; Dec 
Dig. ®=59.] 

<g:r3For otber cases aee same topic & KEï'-NUMBER in ail Key-Numbereii Digests & Indexes 
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In Bankruptcy. In the matter of bankruptcy proceedings against 
Goldie Fisher. On motion to dismiss amended pétition. Denied. 

Maurice G. Weinberg, Robert T. McCracken, and Owen J. Roberts, 
ail of Philadelphia, Pa., for petitioners. 

Lionel Teller Schlesinger, of Philadelphia, Pa., for alleged bankrupt. 

DICKINSON, District Judge. An outline statement of the facts 
necessary to an understanding of the question involved in this case is 
this : 

The pétition in bankruptcy allèges insolvency, the confessing a judg- 
ment, the fixing of a time for the sale through mortgage foreclosure 
proceedings of property upon which this preferential judgment is a 
lien, and the failure of the défendant to vacate the préférence within 
five days of the time fixed for the sale. The petitioners in bankruptcy 
maintain the affirmative of the proposition that this is "the suffering or 
permitting while insolvent a créditer to obtain a préférence through 
légal proceedings and not vacating the préférence five days before the 
time fixed for the sale of property affected by such préférence," within 
the meaning of division 3 of clause "a" of section 3 of the Bankrupt 
Act (Act July 1, 1898, c. 541, 30 Stat. 546 [Comp. St. 1913, § 9587]), 
the language of which we hâve paraphrased in the words above given 
between quotation marks. 

The alleged bankrupt négatives this proposition by the assertion that 
the sale contemplated by the act of Congress is a sale having for its 
basis the preferred judgment, or which is in itself the act of the créditer 
to whom the préférence is sought to be given, and which is not some 
other sale or a sale which is the resuit of the act of some one else. This, 
therefore, présents the question of whether it is an act of bankruptcy 
for an insolvent owning real estate, which is subject to a mortgage, to 
confess a judgment to a preferred créditer and then to permit a sale 
of the real estate subject to the lien of that judgment to be made under 
foreclosure proceedings on the mortgage. 

[ 1 ] An analysis of that part of the Bankrupt Act under discussion 
will show it to présent four essential éléments: (1) Insolvency; (2) 
suffering a créditer to obtain préférence through légal proceeding ; (3) 
not avoiding the préférence five days before the sale, where (4) the 
property to be sold is property affected by such préférence. If any onc 
of thèse éléments be absent, the act is not an act of bankruptcy. 

Ceunsel for the alleged bankrupt has referred us to cases which ap- 
ply this principle, in that they hâve sustained demurrers to or hâve dis- 
missed pétitions in bankruptcy because some one or more of thèse es- 
sential éléments were lacking. Instances are found of cases in which, 
although there was insolvency and there was the confession of a judg- 
ment which gave priority of lien and conséquent préférence, no exécu- 
tion had been issued and no fixing otherwise of a time for a sale. In 
other words, the sale élément was lacking. Other instances are found 
in which there was the élément of insolvency and the élément of sale, 
but no préférence sought to be given through légal proceedings. In 
this line of cases the élément of unlawful préférence was lacking. 

It was stated by counsel at the argument that no case could be found 
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in which the four éléments were présent as they are hère, including, 
as is also hère, room for the distinction between a sale under an exécu- 
tion issued upon the judgment giving the unlawful préférence and a 
sale under an exécution issued upon another judgment having a priority 
of lien lawfuUy acquired. 

[2] This distinction narrows the inquiry to one into the character 
of the sale contemplated. The inquiry is answered by the language 
of the act. It is a sale or other proceeding which works a "final dis- 
position of any property affected by" the unlawful préférence. The 
inquiry hère is theref ore again further narrowed to the one of whether 
this sale would be a "final disposition of any property affected by" 
the confessed judgment, Inasmuch as the judgment which potentially 
confers the unlawful préférence is a lien upon the property proposed to 
be sold, the conclusion is unavoidable that it is a sale of "property af- 
fected by" the préférence sought to be given by the judgment. This 
conclusion is supported by and implied in, if not directly declared by, 
the décision in Citizens' Bank v. Ravenna Bank, 234 U. S. 360, 34 Sup. 
Ct. 806, 58 h. Ed. 1352, 32 Am. Bankr. Rep. 477. 

We hâve considered the case as it should properly be considered as 
one either within or without the provisions of the Bankruptcy Act as 
written. Insolvency is not made an act of bankruptcy by this section. 
Insolvency and the giving of a potential préférence together do not 
constitute an act of bankruptcy. Under this section, insolvency, préf- 
érence, or a sale of property, or ail three together, do not constitute an 
act of bankruptcy ; but where there is added to thèse three things the 
further fact that the sale is a sale of property affecting the préférence, 
the combination of thèse four things does constitute an act of bankrupt- 
cy. In other words, it is only when the conditions are such that the po- 
tential préférence given is about to become a préférence in fact through 
a sale which itself works out and makes effective the actual préférence, 
then the court in bankruptcy may act. 

The things donc in this case bring it within the true spirit and mean- 
ing of the bankruptcy law, and, as the averments in the amended péti- 
tion bring it also within the very letter of the language of the acts of 
Congress, the pétition to dismiss must be disallowed. 

It is, accordingly, so ordered. 
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ULMER V. UNITED STATES. 

(Circuit Court of Appeals, Sixth Circuit. February 2, 1915.) 

No. 2501. 

1. Bankruptcy i®=>494 — Pebjuet — Indictment. 

Where, in a prosecution of a third person for perjury alleged to bave 
teen committed in a bankruptcy proceeding, the indictment charged tbat 
accused testifled falsely tbat he had received $1,500 In currency for a 
cheek given to the bankrupts, etc., tbe indictment was not defective for 
failure to sufficiently state the antlthetical facts necessary to make clear 
tbat the testimony was substantially false, by alleging posltively that 
défendant dld not reeelve $1,500 or any substantially similar sum. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. | 911; Dec. 
Dig. <S=»494.] 

2. Indictment and Infobmation <S=71 — Ambiguity. 

Alleged uncertainty in an indictment is not fatal, where there Is no 
failure to state facts constituting the crime, so as not to mislead accused 
or expose him to a second prosecution for the same offense. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. §§ 144, 174, 193, 194 ; Dec. Dig. <®=>71.] 

3. Bankeuptcy ®=>486 — Examination of Thied Pebson — Matebialitt — 

Pekjuet. 

The examination of a third person concerning the acts, conduet, and 
property of a bankrupt, provided for by Bankr. Act July 1, 1898, c. 541, 
§ 21a, 30 Stat. 551 (Comp. St. 1913, § 9605), may be as broad in scope as 
the examination of the bankrupt himself, autborized by section 7 (sec- 
tion 9591), so that on an examination of accused to explain the con- 
sidération for a check for $1,500 given by him to the bankrupts on the 
day they began business, they having withdrawn a like sum on the same 
day by checks to varions payées, the testimony of accused that he did not 
receive such checks, but received currency from the bankrupts for bis 
check, vyas sufficiently material to be the proper subject of a prosecution 
for perjury. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 904; Dec. 
Dig. ®=>486.] 

4. Bankeuptcy ®=>495 — Offenses — False Oath — Evidence — Motive. 

In a prosecution of accused for perjury in hls examination concerning 
the afflalrs of bankrupts, évidence showlng the close business and confi- 
dential relations between défendant and the bankrupts was admissible 
to show motive. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 912; Dec. 
Dig. (S=>495.] 

6. Ckiiïinal Law <®=>1043 — Appeal — Rulings on Evidence — Objections. 
A gênerai objection to évidence, to wit, "I object," is insufficient to save 
any question for review. 

[Ed. Note.— For other cases, see Crimlnul Law, Cent. Dig. §§ 2654, 2655 ; 
Dec. Dig. (S=j1043.] 

8. Ceiminal Law tS=>ll29 — Assignments of Bbboe — Specificness. 

An asslgnment that the court's charge and the language thereof were 
prejudicial to the rights of the défendant was too gênerai to constitute a 
compliance with Court of Appeals rule 11 (193 Fed. vil, 112 C. C. A. vli), 
and presented no question for review. 

[Ed. Note.— For other cases, see Oriminal Law, Cent. Dig. §§ 2954-2964 ; 
Dec. Dig. <S=>1129.] 

4=?For other cases see same topic & KEY-NUMBER ia ail Key-Numbered Digests & Indexes 
219 F.— 41 
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7. Ckiminal Law <£:=39S4 — Perjuby — EXAMINATION oF TniBD Person — Sep- 
ARATE CouNTs— Single Offense— Sea'tence. 

An indictment for perjury, alleged to hâve been committed by accused 
In his exaniiuatioD conceming the property of certain banknapts, in vio- 
lation of Bankr. Act, § 29b(2) (Comp. St. 1913, § 9G13), cliarged in the first 
count that on November 13th défendant falsely testified that he received 
$1,500 in curreucy from the bankrupts in exchange for his check. The 
second count vvas- based on the saine statement inade at another time on 
the saine day, and the third count vpas based on defendant's testimony, 
given November 20th, that he did not receive checks from the bankrupts 
in exchange for his check. Held, that since one item of false testimony 
constituting a crime is not multiplied into several crimes, because an an- 
sveer is repeated as many times as the question Is asked, nor because the 
answer is varied In form, and it is not important that there was an in- 
tervening recess betvveen the false statements, so long as the continiiity 
of the testimony was not broken, the testimony, though false, constituted 
but a single offense, and hence, on conviction of accused on ail three of 
the counts, he was not subject to sentence on each, to niu successively. 

[Ed. Note. — For other cases, see Oriminal Law, Cent. Dig. §§ 2504-2509, 
2541; Dec. Dig. ®=>984.] 

In Error to the Di.strict Court of the United States for the Northern 
District of Ohio, Eastern Division ; John M. Killits, Judge. 

Dan Ulmer was convicted of perjury in testifying before a référée 
in bankruptcy, and he brings error. Reversed and remanded for re- 
sentence. 

W. H. Boyd and F. J. Wing, both of Cleveland, Ohio, for plaintlff 
in error. 

U. G. Denman, of Cleveland, Ohio, for the United States. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Ulmer was indicted for perjury in 
the giving of testimony before a référée in bankruptcy regardiiig a 
transaction between Ulmer and the bankrupt firm. Just as this firm 
was starting in business, Ulmer, who was tlîeir landlord and who had 
maintained varions business relations with them, gave to them his check 
for $1,500. They deposited it in their bank account which they opened 
the same day, and it was duly paid. On the same day, they drew 
against such account three checks, to varions payées, aggregating $1,- 
500. The business was short-lived, and, in the bankruptcy proceedings 
a f ew months later, this transaction was investigated. Evidently, it was 
claimed that the transaction was merely colorable and was only an ex- 
change of checks for the purpose of padding the bankrupts' bank de- 
posit so that the book could be exhibited showing a deposit of $3,500 
instead of the actual net deposit of $2,000. On the other hand, it 
was claimed that the bankrupts actually had $3,500 in cash or good 
checks ; that they gave Ulmer $1,500 in cash in exchange for his check 
to meet his immédiate need of currency ; and that the smaller checks 
aggregating $1,500 were not given to Ulmer or for his benefit. As a 
vvitness before the référée, Ulmer testiiied that the considération re- 
ceived by him for his check was cash, and that the transaction was not 
an exchange of checks. The jury found that this statement was false, 

(g;:=>For other cases see same topic & KEY-NUMBER In ail Key-Nuinbered Digeats & Indexes 
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and convicted hini of perjury, whereupon he brought this writ of er- 
ror. 

[ 1 ] The first claim is that the indictment was inadéquate because it 
did not sufficiently state the antithetical facts necessary to make clear 
ihat the testimony was substantially false. This position is based upon 
a line of décisions of which U. S. v. Pettus (C. C.) 84 Fed. 791, is 
fairly typical. More specifically, it is pointed ont that while the indict- 
ment charges that Ulmer testified he had received $1,500 in currency, 
and charges that the statement was untrue, yet that the assignment (the 
antithesis alleged) only says that it was "untrue in this: That the 
said Dan Ulmer did not * * * receive the amount of $1,500 in 
currency." The practical criticism is that it should hâve been positively 
alleged that he did not receive $1,500 or any substantially similar sum, 
so as to make clear that he did not receive (e. g.) $1,495. Again, it is 
pointed out that, while he testified to receiving $1,500 in cash, the as- 
signment is that he did not receive $1,500 in exchange for or in connec- 
tion with a check. The criticism is that the testimony and the assign- 
ment are not necessarily inconsistent, and that the récital of the testi- 
mony should hâve been more spécifie or the assignment should hâve 
been more gênerai. Other similar imperfections are pointed out. 

[2] It is sufficient to say of ail thèse objections to the indictment that 
we regard them as overnice. As we said in Daniels v. U. S., 196 Fed. 
459, 465, 116 C. C. A. 233, 239: 

"In sucli ambiguity as exists, we fall to find any failure to state facts con- 
stituting a crime or aiiy tendency to mislead the respondent or any danger 
that he will be exposed to a second prosecution on account of any of the 
subject-matter; and thèse are the tests which will, in most cases, détermine 
the sufficienev of the description of the offense as found in an Indictment." 
U. S. V. Cruikshank, 92 U. S. 542, 23 L. Ed. 588 ; Bennett v. U. S. (0. C. A. 6) 
194 Fed. 630, 114 C. C. A. 402, afflrmed 227 U. S. 333, 33 Sup. Ct. 288, 57 L. 
Ed. 531. 

See, also, G. R. & I. Ry. v. U. S. (C. C. A. 6) 212 Fed. 577, 583, 129 
C. C. A. 113, upon the analogous question of variance. 

Further, no demurrer was filed or motion to quash made or objection 
to the indictment eflfectively taken, until by motion in arrest after ver- 
dict. In such case, nothing less than substantial failure in substance 
in the indictment can avail défendant. Formai or artificial insufficien- 
cies are waived. Dunbar v. U. S., 156 U. S. 185, 191, 192, 15 Sup. 
Ct. 325, 39 L. Ed. 390; Rosen v. U. S., 161 U. S. 29, 34, 35, 16 Sup. 
Ct. 434, 480, 40 h. Ed. 606; Tyomies Pub. Co. v. U. S. (C. C. A. 6) 
211 Fed. 385, 389, 128 C. C. A. 47. 

[3] The conviction is next attacked, because neither indictment nor 
proof sufficiently shows the materiality of the false testimony. This 
testimony was given in some proceeding before the référée. Doubtless, 
it appeared clearly enough in the court below just what this proceed- 
ing was ; but the record brought to this court does not directly show. 
A spécifie issue had been framed before the référée between the trus- 
tées and Ulmer regarding the ownership of some fixtures, and it is 
suggested that the false testimony was given on the trial of this issue. 
If this was the proper inference, the materiality of the testimony would, 
periiaps, be uncertain. On the other hand, sections 21a and 38(2) of 
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the Bankruptcy Act (Comp. St. 1913, § 9622) aulhorize the court to re- 
quire any person to appear before the référée "to be examined concern- 
ing the acts, conduct or property of a bankrupt." On November 13th 
the référée made an order that Uhner appear before him on that day 
"to submit to an examination under the acts of Congress relating to 
bankruptcy." The testimony upon which the charge of perjury is predi- 
cated was given, part on the 13th of November and part at an adjourn- 
ed session on the 20th of November. It is clear f rom the charge of the 
court that the judge supposed the testimony involved had been given in 
the course of a gênerai examination under section 21. No objection 
was made or exception taken that counsel thought it had been given up- 
on the issue of who owned the fixtures ; and if, in view of this unchal- 
ienged assumption by the court, there remained doubt as to the nature 
of the proceeding, it would be removed by observing that the issue as to 
the fàxtures was finally decided on November 16th, so that the testimony 
given on November 20th must hâve been in the gênerai examination to 
which Ulmer submitted pursuant to the referee's order. As this testi- 
mony on the 20th was the same as on the 13th, the same inference ap- 
plies to the earlier testimony. 

The allégations of the indictment as to materiality we think suffi- 
cient; but the court charged the jury that, as matter of law, this testi- 
mony was material to the issue under examination, so that there was 
nothing for the jury to consider on that subject; and an exception was 
directed to this point. It therefore becomes necessary to détermine 
Avhat the issue was under the examination, and to see if the court could 
positively say that it would be material to this issue whether Ulmer, in 
exchange for his check given to the bankrupts, received $1,500 in cash 
or received the three checks which the bankrupts drew on that day. 
The right and power of the référée to make the order were not chal- 
lenged, but Ulmer appeared and submitted to the examination. The 
purpose and scope of an examination under this section hâve not been 
niuch considered in cases where the permissible extent of such inquiry 
was necessary to be decided — perhaps because the generality of the 
language used has been thought all-sufficient. The Suprême Court 
said in Cameron v. U. S., 231 U. S. 710, 717, 34 Sup. Ct. 244, 246 
(58 Iv. Ed. 448) : 

"The object of the examination of the bankrupt and other witnesses to show 
the condition of the estate is to enable the court to discover its extent and 
whereabouts, and to come into possession of it, that the rights of creditors 
may be preserved." 

This décision also observes that subdivision 9 of section 7 should be 
read in connection with section 21a; and it is difficult to see why the 
examination concerning "the acts, conduct and property of a bankrupt," 
provided by 21a, is less broad in its scope than the examination of the 
bankrupt himself, provided by section 7, concerning "ail matters which 
may affect the administration and settlement of his estate." 

In Re Carley (D. C.) 106 Fed. 862, 863, Judge Evans says that the 
object of this proceeding is "to secure information on those subjects 
for use in the administration of the bankrupt's estate. The statute was 
intended for bénéficiai purposes, and, in order to effect them, witnesses 



ULMEE V. UNITED STATES 645 

should fully disclose ail their knowledge relative either to the acts, the 
conduct, or the property of the bankrupt." 

Speaking for the Circuit Court of Appeals of the Second Circuit in 
Re Horgan, 98 Fed. 414, 415, 39 C. C. A. 118, 119, Judge Wallace said 
that thèse provisions of the Bankruptcy Act "are intended to enable 
creditors to discover transactions which may affect the right of the 
bankrupt to obtain a discharge, and to enable the trustée to ascertain 
whether any assets exist which should be collected and applied toward 
the payment of the bankrupt's debts." 

The same court, in an opinion by Judge Rogers (In re Samuels, 215 
Fed. 845, 132 C. C. A. 187), speaking of this section, said: 

"That section Intended to and provides a searching and summary method for 
the dlscovery of hldden assets, not only by the examination of the bankrupt, 
but of other witnesses. The proceeding it authorlzes is meant to assist the 
trustée in discovering and colleeting the assets. * * * The person to be 
examined cannot object to being sworn and exarained on the ground that no 
issue has been made up for détermination ; neither can he object that there is 
no fact in dispute. The simple object is to obtain information as to the bank- 
rupt's property." 

Of a similar examination, it was said by the Court of Appeals for the 
Third Circuit (People's Bank v. Brown, 112 Fed. 652, 653, 50 C. C. A. 
411, 412): 

"Its object was to détermine whether the bankrupt did not hâve an interest 
in the property which should be applied to the payment of his debts, and the 
dlscovery sought would hâve been superfluous if, as a condition précèdent to 
its requirement, it had been necessary to independently establish the exist- 
ence of such interest." 

Thèse cases make clear enough, if indeed it is not obvious on the face 
of the statute, that upon such examination no spécifie issue is or can 
be made up, but any fact or circumstance is relevant and material which 
fairly tends to establish something which may become important in the 
administration of the estate. The existence of property rights or inter- 
csts not scheduled, or rights to défend against apparent claims, or rights 
of creditors to reclaim property in the hands of the bankrupt, or rights 
of a bankrupt to discharge — ail thèse are instances of matters properly 
subject to investigation on such a proceeding. 

In the instant case, upon the truthfulness of Ulmer's alleged false 
testimony dépends the fact whether the bankrupt firm actually began 
business with $3,500 capital or with $2,000 capital. Upon the answer 
to this dépends the amount of property which the trustée should en- 
deavor to find or to satisfy himself had been legitimately disposed of 
before the bankruptcy ; and no inquiry could be more pertinent and 
no subject-matter could be more relevant than this. Also, if the bank- 
rupts had fictitiously swelled by $1,500 the amount of their opening 
bank deposit, and so had fraudulently obtained crédit, that would aflfect 
their right to discharge, and would afïect the creditors' rights to re- 
claim. True, it did not appear that any one had actually given crédit 
on the strength of such false appearance of capital, but it does appear 
that the bankrupts started at once for New York to buy goods, and that 
they immediately made to a commercial agency a statement showing 
that their capital was $4,500, made up of the items of $3,500 and $1,- 
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000. It cannot be necessary that on this examination, and in order to 
make a false answer perjury, évidence must be introduced of every 
link in the cliain which will make the answer ultimately and certainly 
important in the administration of the estate. It is enough if it is ap- 
parent that the answer may be important. Any olher rule would defeat 
the object of the examination and would make the existence of perjury 
in such examination dépendent on the order of proof before the référée ; 
whether false testimony was perjury would be contingent on whether 
l:)y later testimony in that proceeding, or, indeed, at any time during 
ihe settlement of the estate, facts appeared showing that the matter in- 
fiuired about turned out to be important. We cannot escape the convic- 
tion that to hold a witness on such examination not subject to punish- 
ment for false testimony, unless a distinct issue had been formulated, 
or unless the final value of the testimony had already been fixed by 
other proof, would be to give him, in the words of Chief Justice White 
in Glickstein v. United States, 222 U. S. 139, 143, 32 Sup. Ct. 71, 73, 
(56 L. Ed. 128), "a mère license to commit perjury." For thèse rea- 
sons we think the court below was right in holding that there was no 
(piestion for the jury on the subject of materiality, if, indeed, that sub- 
ject may ever be for the jury — a (juestion we hâve not considered. 

[4] Considérable évidence was introduced tending to show close 
business and confidential relations between Ulmer and the bankrupts. 
It is urged that tliis was inadmissible because having no bearing on the 
truth of the testimony in question ; and complaint is made that the tes- 
timony is shaped as if Ulmer had been on trial for conspiracy with the 
bankrupts to defraud their creditors. The court below considered this 
évidence admissible on the theory that it tended to show motive. The 
formai thing in issue was whether Ulmer told the truth when he said 
that the transaction was not an exchange of checks ; but this necessarily 
led the jury to consider, as the real question, whether he did in fact 
make the check exchange. Anj' testimony bearing on this, the real ul- 
(imate question, was clearly admissible. If he did make the exchange, 
it tniist hâve been with the purpose to aid the bankrupts in making a 
false showing of capital, whereby they might get crédit to which they 
were not entitled, and so take the first step toward defrauding creditors. 
No other possible purpose is suggested. It thus appears that there can 
be no sharp line between testimony relevant to the charge of Ulmer's 
perjury and testimony relevant to the charge of Ulmer's participation 
in such a scheme to defraud; and, with this considération in mind, évi- 
dence which was received "to show motive" was not so irrelevant as 
to make its réception réversible error. See Daniels v. United States, 
196 Fed. 459, 461, 462, 116 C. C. A. 233. 

[5] Of course, this resemblance between the issue hère and what 
would hâve been the issue in a conspiracy trial did not justify receiving 
évidence compétent only because of rules peculiar to trials for con- 
spiracy ; but the two or three instances in which it would seem this 
distinction may hâve been overlooked do not justify a reversai; and 
this is so both because no objection was made save the gênerai one, "I 
object," which does not operate to save any question for review (Mit- 
dieîi v. Marker, 62 Fed. 139, 141, 10 C. C. A. 306, 25 L. R. A. 33; 
Merchants Co. v. Buckner [C. C. À. 6] 110 Fed. 345, 346, 49 C. C. A. 



ULMER V. UNITED STATES 647 

80), and because the facts elicited were comparatively so trifling and 
unimportant that we cannot think they were seriously prejudicial. 

[G] Complaint is made that Ulmer's rights on the trial were prej- 
udiced because the judge publicly indicated his opinion that one of Ul- 
mer's witnesses committed perjury on the trial. If there was error in 
this action, accompanied, as it was, by a caution that the jury should 
judge the facts, there is no assignment of error sufficient to présent the 
question. The language complained of occurred during the course of 
a complète charge, and the only assignment of error which may bear 
npon it is "that the court's charge to the jury and the language thereof 
were prejudicial to the rights of the défendant." This is entirely too 
gênerai, under the provisions of rule No. 11 (193 Fed. vii, 112 C. C. A. 
vii), and its settled construction by this court. The Myrtie M. Ross, 
160 Fed. 19, 22, 87 C. C. A. 175; Garrett v. Pope Co., 168 Fed. 905, 94 
C. C. A. 334. 

[7] The only remaining question which we think important relates to 
the sentence. The first count charges, as the false testimony, Ulmer's 
statement on November 13th that he received $1,500 in currency in ex- 
clmnge for his check. The second count was based on the same state- 
ment on the same day; and the proof interprets thèse two counts as 
applying one to the statement and one to its répétition later in the ex- 
amination. The third count is based upon Ulmer's testimony given on 
November 20th, that he did not receive checks in exchange for his 
check. He was convicted upon each count, and was sentenced to im- 
prisonment for two years upon the first count, one year upon the sec- 
ond count, and two years upon the third count; the sentences being 
expressly made successive and not concurrent. Thèse three counts 
charge one offense and one only — the making of substantially the same 
statement during the examination. Twice the statement is put in one 
f orm and once it is the same thing in converse form. One item of false 
testimony, constituting a crime, is not multiplied into several crimes 
because an answer is repeated as many times as the question is asked, 
nor because the answer is varied in form to meet the modified shape of 
the inquiry ; nor can it be important whether an intervening recess is of 
a few minutes or a few days, so long as the continuity of the testimony 
is not broken. Although counsel bave not found, nor do we, any rul- 
ings to the effect that such répétitions constitute only one crime, yet 
this conclusion seems to us inévitable, as one of practical necessity. 
The contrary one would lead to the unthinkable resuit that if a witness 
had testified twice on the same occasion to the same thing, and had 
been tried for perjury in the first statement and acquitted, he could still 
be tried and convicted upon the second statement. 

If the indictment and sentence could rightfuUy be treated as under 
section 125 of the Pénal Code (Act March 4, 1909, c. 321, 35 Stat. 
1111 [Comp. St. 1913, § 10295], formerly R. S. § 5392), the error in- 
hérent in three convictions and three sentences for one crime might be 
immaterial, because the three sentences would aggregate no greater 
period than might bave been imposed on conviction on one count (Bots- 
ford V. U. S., 215 Fed. 510, 515, 132 C. C. A._22) ; but the prosecution 
cannot be so considered. Not only does the indictment specify that it 
is founded on section 29 of the Bankruptcy Act (a considération not 
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controlling— Williams v. U. S-, 168 U. S. 382, 389, 18 Sup. Ct. 92, 42 
L. Ed. 509), but it is industriously drawn in the language of the Bank- 
ruptcy Act, § 29b(2), so as to charge that Ulmer "made a false oath in 
and in relation to a proceeding in bankruptcy." We approve and adopt 
the holding of the Second Circuit Court of Appeals in Wechsler v. U. 
S., 158 Fed. 579, 86 C. C. A. 37, which makes it necessary to regard this 
prosecution as one under the Bankruptcy Act only, and forbids going to 
section 125 of the Pénal Code for support. From this view, and from 
the conclusion that only one offense was committed, it follows that im- 
prisonment for more than the two years specified in section 29b was 
unauthorized. 

This error goes only to the sentence, not to the verdict. It is im- 
possible to allow the sentence to stand on one count and set aside the 
other two sentences, because we cannot tell how much imprisonmnt the 
district judge would bave imposed if proceeding under the theory 
which we hâve thought the right one. 

We therefore reverse and set aside the sentence and remand the 
:ase for new sentence upon the existing verdict. Williams v. U. S., 
supra, 168 U. S. at page 389, 18 Sup. Ct. 92, 42 L. Ed. 509; Wechsler 
V. U. S., supra, 158 Fed. at page 584, 86 C. C. A. 37; Johnson v. U. 
S. (C. C. A. 7) 215 Fed. 679, 684, 131 C. C. A. 613. 
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UKIÏED STATES v. BANK OF NEW TOEK, NAT. BANKING ASS'N. 
(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

No. 84. 
BiLLS AND Notes (S='434 — Dbafts — Name or Dbawbk — Fobgkrt — Payment — 

KlGHT TO RECOVEB. 

The Secretary of the Treasury is bound to know the signatures of those 
officers of the United States who are authorized to draw on him; and 
hence, havlng paid a draft purporting to hâve been drawn by the Ameri- 
can consul in Argentine, but in fact bearing the consul's forged signa- 
ture, the United States could not recover the money so paid, whether the 
draft was negotiable or not. 

[Ed. Note. — For other cases, see Bills and Notes, Cent. Dig. §§ 1268- 
1274; Dec. Dig. «=>434.] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon writ of error to review a judgment of 
the District Court of the United States for the Southern District of 
New York entered on March 19, 1914, sustaining the demurrer to the 
complaint and dismissing the complaint on the merits. 

H. Snowden Marshall, U. S. Atty., of New York City (Gordon Au- 
chincloss, of New York City, of counsel), for the United States. 

Satterlee, Canfield & Stone, of New York City (Karl T. Frederick 
and Huger W. Jervey, both of New York City, of counsel), for de- 
fendant in error. 

Before COXE, WARD, and ROGERS, Circuit Judges. 

©=oFor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indeies 
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ROGERS, Circuit Judge. This action was brought by the United 
States to recover from défendant the amount of a draft paid by plain- 
tiff to défendant on March 19, 1912, together with interest from date 
of payment. 

The complaint allèges that défendant on or about March 14, 1912, 
presented to the Treasury Department at Washington, D. C, a draft 
dated Rosario (Argentine RepubHc), February 8, 1912, for $463.73, 
drawn on the Secretary of the Treasury, payable to the order of the 
British Bank of South America, Limited, and purporting to be signed 
by Robert T. Crâne, American Consul, and bearing the indorsement 
of the British Bank of South America, Limited, followed by the in- 
dorsement of défendant as the last indorsement on the back thereof ; 
that, without Crane's knowledge, Crane's signature to the draft had 
been forged ; and that on March 19, 1912, the Secretary of the Treas- 
ury, under a mistake of fact and in ignorance that Crane's signature 
was a forgery, paid défendant the amount of the draft which sum de- 
fendant has refused to return to plaintiff, though requested so to do. 

A copy of the instrument f ollows : 

Oonsulate of the United States of America. 

Rosario, February 8th, 1912. No. 5. 

Fiftcen days after sight (aeceptance waived and Indorsements by procura- 
tion, exceptée!) of this sole of exchange. $463.73 

Pay to the order of the British Bank of South America, Limited, four hun- 
dred, sixty-three dollars, seventy-three cts., U. S. gold Dollars 

Value recelved and charge the same to account for Relief of Seamen and 
balance of salary. 
To the Secretary of Treasury. 

[Seal] Robert T. Crâne, 

Washington, D. C. American Consul. 

The indorsements upon the back of the instrument are not herein set 
forth as they are not involved. 

It is true that in some cases where a person has been induced by 
f raud to make payment of a bill or note such payment may be recover- 
ed back. And in like manner under some circumstances one who has 
paid a bill under a mistake of fact is allowed to recover the amount 
thereof. So under some circumstances a party who has made a pay- 
ment on a forged instrument may be permitted to recover it back from 
the party receiving it. Welch v. Goodwin, 123 Mass. 71, 25 Am. Rep. 
24 (1877) ; Goddard v. Merchants' Bank, 4 N. Y. 147 (1850). 

But if one accepts forged paper purporting to be his own and pays 
it to a holder for value, the Suprême Court has said that it is undoubt- 
edly true as a gênerai rule of commercial law that he cannot recall the 
payment. What he has done amounts to an adoption of the paper as 
genuine. He is presumed to know his own signature. Cooke v. United 
States, 91 U. S. 389, 396, 23 L. Ed. 237 (1875). So it is incumbent up- 
on the drawee of a bill or check to be satisfied that the signature of the 
drawer is genuine. He must know, is conclusively presumed to know, 
whether the signature of the drawer is genuine. 

The case of Price v. Neale, 3 Burrows, 1354, decided in 1762, estab- 
lished the principle tliat the drawee of a draft, having accepted or paid 
it, cannot compel repayment of the money upon discovering that his 
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dravver's name was forged. And for more than a century and a half it 
lias been settled law that the drawee of a bill must be presumed to know 
as matter of law the handwriting of his correspondent the drawer of 
the bill, and that it is incumbent upon him to be satisfied of the genuinc- 
ness of the drawer's signature. If he accepts or pays a bill to which 
the drawer's name has been forged, he is thereby estopped by his act 
and cannot thereafter repudiate his acceptance or recover back the 
nioney he has paid. The principle applies as well to the case of a bill 
paid upon presentment as to one accepted and afterwards paid. See 
National Park Bank v. Ninth National Bank, 46 N. Y. 77 (1871). 

In Price v. Neale two bills of exchange had been paid by the drawee, 
the signature of the drawer having been forged. One bill was paid 
when it became due, without acceptance. The other was accepted and 
paid at maturity. When the forgery was discovered, an action was 
brought to recover back the money paid ; it being admitted that both 
parties were equally innocent. The action was for money had and 
received, in which no recovery could be had unless it was against con- 
science for défendant to retain it. Lord Mansfield said that in such a 
case as the one then before him it could not be affirmed that it was un- 
conscientious for défendant to retain the money he having paid a fair 
and valuable considération for the bills. He continued : 

"Hère was uo fraiid, no wroiig: it was incumbent upon the plaintiffi to be 
satisfied, tliat the bill drawn upon him was the drawer's hand, before he 
accepted or paid it ; but was not incumbent upon défendant to inquire into 
it. There was notice given by the défendant to the plaintiff, of a bill drawn 
upon him, and he sends his servant to pay Jt, and take it up ; the other bill 
he actually accepts, after which tlie défendant, innocently and bona fide, dis- 
counts it; the plaintiff lies by for a considérable time after he has paid 
thèse bills and then found that they were forged. He made no objection to 
them at the time of paying them ; whatever of neglect there was, was on his 
side. The défendant had actual encouragement from the plaintiff for negotiat- 
ing the second bill, from the plaintiff's having without any scruple or hésita- 
tion paid the flrst ; and he paid the whole value bona fide. It is a mis- 
fortune which has happened without the defendant's fault or neglect. If 
there was no neglect in the plaintiff, yet there is no reason to throw off the 
ioss from one innocent man upon another innocent man. But in this case if 
tliere was any fault or négligence in any one, it certainly was in the plain- 
tiff and not in the défendant." 

It is true that it has been held in one case at least that the doctrine 
of Price v. Neale should not be adhered to in cases where the holder 
of an unaccepted bill présents it to the drawee for acceptance or pay- 
ment, and that in such cases the unrestricted indorsement and présen- 
tation of the draft to the drawee is a représentation on the part of the 
holder and indorser that the signature of the drawer is genuine. Ford 
& Co. V. People's Bank of Orangeburg, 74 S. C. 180, 54 S. E. 204, 10 
L. R. A. (N. S.) 63, 114 Am. St. Rep. 986, 7 Ann. Cas. 744 (1906). And 
in North Dakota the doctrine of Price v. Neale has been rejected in 
its entirety. First National Bank v. Bank of Wyndmere, 15 N. D. 299, 
108 N. W. 546, 10 L. R. A. (N. S.) 49, 125 Am. St. Rep. 588 (1906). 
But the two cases last cited are without support in the décisions of the 
English courts and hâve little, if any, support in the American déci- 
sions. 
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Indeed, the principle established by Price v. Neale has been incor- 
porated into the uniform Negotiable Instruments Act which has been 
adopted in the District of Colunibia and was in force there at the time 
this payment was made. That act provides that the accepter by accept- 
ing the instrument engages that he will pay it according to the ténor of 
his acceptance and admits "the existence of the drawer, the genuine- 
ness of his signature, his capacity and authority to draw the instru- 
ment." As payment is équivalent to acceptance, the United States un- 
der the act admitted the genuineness of the drawer's signature (Act 
Jan. 12, 1899, c. 47, 30 St. at h. p. 785, § 62), if the bill was nego- 
tiable. 

As early as 1825, the Suprême Court applied the principje of Price 
V. Neale in United States Bank v. Bank of Georgia, 10 Wheat. 333, 6 
L. Ed. 334. The Suprême Court, through Mr. Justice Story, in Unit- 
ed States Bank v. Bank of Georgia, referred approvingly to Price v. 
Neale, saying: 

"Tlie case of Price v. Neale has ne ver siuce been departed from ; and In ail 
the subséquent décisions in whicïi it bas been cited, it bas had the uniform 
suiiport of the court, and has been deemed a satisfactory authority." 

Price V. Neale goes upon the same theory as do those which hold 
iliat a bank is bound to know its customer's signature, and has no rem- 
edy where it has paid or certified a f orged check to a bona fide holder 
for value. The presumption is that it has greater means and better 
opportunities to become familiar with the handwriting of depositors 
ihan are afïorded the holder. 

The courts hâve in a number of cases held that the rule that the 
drawee is presumed to know the signature of his drawer does not ap- 
ply if the holder by his négligence has contributed to the success of the 
fraud practiced. Myers v. Southwestern National Bank, 193 Pa. 1, 44 
Atl. 280, 74 Am. St. Rep. 672 ; Woods v. Colony Bank, 114 Ga. 683, 40 
S. E. 720, 56 L. R. A. 929 (1902) ; Brennan v. Marchants', etc., Bank, 
62 Mich. 343, 28 N. W. 881 (1886). But in this case the government 
makes no claim that défendant has been guilty of any négligence con- 
tributory to the fraud practiced. Counsel for the government cornes 
into court with the statement that the Secretary of the Treasury of the 
United States is not presumed to know the signatures of such agents of 
the United States as are authorized to draw on him. It is argued that 
the United States is entitled to greater protection than an individual 
from the unauthorized and fraudulent acts of its agents. And it is 
said that to charge the government with knowledge of the genuine- 
ness of the signatures of those of its servants who may be entitled to 
draw upon it is to impose a liability on it which public policy demands 
should be borne by individuals dealing with it. We are informed that 
to hold the Treasury Department liable in a case such as the case at bar 
is not only not common sensé, but is against the recognized principles 
of law. Attention is called to the récent case of United States v. Na- 
tional Exchange Bank (1909) 214 U. S. 302, 317, 29 Sup. Ct. 665, 670 
(53 L. Ed. 1006, 16 Ann. Cas. 1184) where the présent Chief Justice 
said: 
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"The exceptlonal rule as to certain classes of commercial paper proceeds 
apon an assumption of knowledge or duty to know, naturally arising froni 
the situation of the parties, entirely consonant with thelr capablllties, and in 
accord with the common sensé view of their relation. To apply the rule, how- 
ever, to the government and its duty in paying out the millions of pension 
claims, which are yearly discharged by means of checks, would require it 
to lie assumed that that was known, or ought to hâve been known, which on 
the face of the situation was impossible to be known, would besides wholly 
disregard the relation between the parties, and would also require that to 
be assumed which the obvions dictâtes of common sensé niake clear could not 
truthfully be assumed." 

In that case the United States was held not chargeable with knowl- 
edge of the signatures of the vast number of persons entitled to receive 
pensions. The action was brought by the United States to recover 
the sum of payments made at the subtreasury in Boston upon 194 pen- 
sion checks the signatures of the persons to whom the checks were pay- 
able having been forged. The Suprême Court held that the govern- 
ment had the right to recover. A similar ruling had been rendered 
in an earlier décision made by Judge Coxe in 1889 in United States v. 
Onondaga County Savings Bank (D. C.) 39 Fed. 259, which we affirmed 
in 64 Fed. 703, 12 C. C. A. 407. 

The case of United States v. National Exchange Bank, supra, af- 
fords no support, however, for the principle which counsel for the gov- 
ernment ask us to recognize in this case. The rule announced in that 
case is in entire harmony with Price v. Neale, supra, and with the cases 
which hâve followed it. In United States v. National Exchange Bank 
the forgery was not of the drawer's name, as in Price v. Neale, but of 
the payee's name on pension warrants. The forgery of a payee's name 
or of an indorser's name is very différent from the forgery of a draw- 
er's name. At common law there is no obligation upon the part of the 
drawee to know the genuineness of the signature of the payée or of 
an indorser. Price v. Neale has never been applied to such cases. In 
Bolognesi v. United States, 189 Fed. 335, 111 C. C. A. 67, 36 L. R. A. 
(N. S.) 143 (1911), the United States had brought an action against the 
défendants to recover moneys collected by them upon 128 money or- 
ders, amounting to $12,800, fraudulently issued by a clerk in charge 
of a substation post office, less the amount collected on the clerk's bond. 
The défendants claimed that they received the fraudulent orders in 
good faith and paid full value for them. The trial judge directed a 
verdict for the United States for the full amount claimed, and we sus- 
tained him in so doing. But that case was subject to a statute (Rev. St. 
§ 4057; U. S. Comp. St. 1913, § 7606) which expressly provided that 
in ail cases where money of the Post Office Department had been paid 
to any person in conséquence of fraudulent représentations, or by the 
mistake, collusion, or misconduct of any officer or other employé in the 
postal service, the Postmaster General should cause suit to be brought to 
recover such wrong or fraudulent payment or excess. And we held 
that the United States might recover the amount paid out, on money 
orders fraudulently issued, from the persons to whom it was paid, and 
that the good faith of such persons in acquiring the orders was im- 
material. In the course of the opinion it was said that the case was 
determined upon principles other than those of the law merchant, and 
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the défenses which that law would afford a bona fide holder for value 
of commercial paper did not corne up for considération. We thought 
that the government in issuing money orders was exercising a govern- 
niental function. 

The contention of the government that an exception should be made 
in its f avor to the well-established rule of Price v. Neale must be dis- 
regarded. The number of persons who can hâve a right to draw bills 
upon the government is relatively small, and it should protect itself as 
do banks and other large corporations against imposition in such cases. 
The Suprême Court, in Cooke v. United States, 91 U. S. 389, 23 L. Ed. 
237 (1875) said: 

"Wlien the United States become parties to commercial paper, they Incur 
ail the responsibilities of private persons under the same circumstances." 

And we find no warrant for saying that the United States is not 
bound by the same law as an individuel when it enters into a transaction 
of this nature. 

A bill is negotiable paper, except where the rule is changed by stat- 
ute, only where it is made payable at ail events and unconditionally. 
And this is expressly required under the Negotiable Instruments Law 
in the United States and under the Bills of Exchange Act in England. 
Counsel contend that the draft in this case was not negotiable because it 
was upon its face conditional. It is said that the words appearing on 
the draft, "and charge the same to account for relief of seamen and 
balance of salary," made the draft conditional, and that it was not to 
be paid at ail unless Congress had appropriated and set aside a fund, 
which was not exhausted at the time the draft was presented, for the 
payment of salaries and for the relief of seamen. If no such fund ex- 
isted for the relief of seamen, or if nothing remained unpaid in salary 
account, the draft would hâve been worthless as the holder was bound 
to know, 

We do not, however, find it necessary to détermine whether the 
claim that this bill is conditional, and therefore not negotiable, is sound 
or unsound. In our view of the matter it is unimportant whether it is 
conditional or unconditional, negotiable or nonnegotiable. And we 
are not called upon to say whether a bill can be drawn upon the Secre- 
tary of the Treasury which is unconditional, and whether every bill 
drawn upon him is inherently conditional. That question can be de- 
cided when it arises. But in our opinion the doctrine of Price v. Neale 
is as applicable to nonnegotiable bills as it is to negotiable ones. Price 
v. Neale went upon the theory that a drawee knows the signature of 
his drawer and that it is négligence in him if he accepts or pays with- 
out first satisfying himself respecting the genuineness of the signature. 
There seems to be as much reason for applying the principle to nonne- 
gotiable paper as to paper which is negotiable, and we are unaware 
that any case bas been decided in which a court bas held the prmciple 
applicable to instruments which are negotiable under the law merchant. 
And sometimes it is said that without regard to the principle of négli- 
gence the drawee who pays the money should bear the loss, assuming 
that both himself and the holder who presented the bill for payment 
are equally innocent as he is the one whose act occasioned the loss. 
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But upon whichever of thèse two théories the doctrine of Price v. 
Neale may rest and the first of the two seems the better reason, they 
apply with as much force where the bill is nonnegotiable as where it 
is negotiable. The importance of the distinction between negotiable and 
nonnegotiable paper grows out of the principle that the bona fide nolder 
of negotiable paper takes, free from equities while the holder of non- 
negotiable paper takes subject to them. But that distinction does not 
aftect the question now under considération. The act of payment f ol- 
lows the acquisition of the title by the holder, and it is the effect of the 
act of payment alone which is to be determined, and, in determining it, 
it can make no différence whether or not the holder acquired the paper 
free from or subject to existing equities, and, if it is not unconscientious 
for the holder of a negotiable bill who is paid on a forged signature of 
the drawer to retain the money paid him by the négligence of the payée 
no more is it unconscientious in the holder of the nonnegotiable bill who 
has been paid in the same way to retain what he bas been paid. 

We are asked to hold, under the authority of Guarantv Trust Co. v. 
Grotrian, 114 Fed. 433, 52 C. C. A. 235, 57 L. R. A. 689, and of Hannay 
V. Guaranty Trust Co. (C. C.) 187 Fed. 686, that the money paid can be 
recovered back. In the first of thèse cases a draft directed the drawee 
to pay and charge the same to account of certain flax seed, forged du- 
plicate bills of lading for which were attached to the draft. The ac- 
ceptance was "Accepted against indorsed bills of lading" for flax seed. 
The draft was paid without knowledge that the bills of lading were 
forged and before the arrivai of the steamship on which the flax seed 
should hâve been according to the bills of lading and without the knowl- 
edge that the flax seed was not there. 

It was held in that case that the acceptance was conditioned on the 
delivery of genuine bills of lading, and that, as this condition was not 
waived by payment, the accepter could recover the money paid. The 
same principle was involved in the second of thèse cases. But those 
cases are not in point as respects the question now before us. In the 
two cases cited, the forgery was not of the signature of the drawer, but 
of the bills of lading which purported to bave been issued by the car- 
rier. The drawee of the bill of exchange was not presumed to know 
the genuineness of the signatures to the bills of lading. The court hold- 
ing the acceptance and payment to hâve been conditional on the genuine- 
ness of the bills of lading allowed the money to be recovered back as 
the condition had not been realized. 

Judgment is affirmée. 
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In re HAYWOOD WAGON CO. 

In re BBALS & CO. et al. 

(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

No. 76. 

1. Bankrcptcy ®=2e9 — Assets — Sale — Objections. 

While a single crecTltor, if actually wronged by a sale of the bankrupt's 
assets, may properly complain of an order confirmiug the sale, yet tlie 
fact that ail the secured and most of the unsecured credltors were satis- 
fied wlth the sale Is some proof that the good faith of the trustée in mak- 
Ing the sale should not be impugned. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 370; Dec. 
Dig. <S=>269.] 

2. Execution <S=='213 — "Execution Sale" — Distinguisued fbom "Judicial 

Sale." 

An exécution sale of property is not a "judicial sale," since the officer 
makiiig an exécution sale dérives his aiirhority from his writ and the 
statute, which sale does not need confirmation, while the authority to 
make a judicial sale is derived from the court, and such sale confers no 
right to the property sold until confirmed. 

[Ed. Note. — For other cases, see Execution, Cent. Dig. § 600; Dec. Dig. 
®=»213. 

For other définitions, see Words and Phrases, First and Second Séries, 
Execution Sale; Judicial Sale.] 

3. Judicial Sales iS=>7 — Manner of .Sale— Ordee of Court. 

In cases not governed by a mandatory statute, the court has power to 
direct how a judicial sale shall be made and may order the property sold 
either in parcels or as a whole. 

[Ed. Note. — For other cases, see Judicial Sales, Cent. Dig. § 20; Dec. 
Dig. <S=7.] 

4. Bankruptcy <g=>262 — Sale of Assets — Sale En Masse. 

Where an order directing the sale of a bankrupt's assets provided that 
the real estate and property mentioued, situated at N., should be flrst put 
up for sale In one part>el, but should not be struck ofE at once, the highest 
bid therefor beiiig recorded, and thereafter the real estate at B. should 
be sold in the same manner, but not struck ofC, and thereafter the real 
estate and property mentioned, situated at N. and at B., should be of- 
fered in one parcel, and, if the sum bid therefor should be greater than 
the sum bid for the two parcels previously oft'ered sépara tely, both par- 
cels should be struck off to the highest bidder on the last sale, otherwise 
each parcel should be struck off to the highest bidder when the proper- 
ties were first ofïtned, a sale of the whole property en masse which 
brought the highest bid was proper. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 363-365; 
Dec. Dig. <©=262.] 

5. Bankruptcy <g=»178 — Morïgage — Validity — Fbaud. 

A mortgage of a corporatioo's property to secure bonds expressly re- 
cited that it was the parties' intention, so far as lawful, to incl\ide ail 
property and rights preriously described, owned, or thereafter acquired 
by the corporation, but not to iuclude merchandlse, materials, property, or 
chattels which ordinarily were the subject of sale in the usual course of 
business of the corporation, or any cash, claims, book accouuts, or bllls 
receivable, so long as the corporation was not in default, and that though 
the mortgagor migbt aller, remove, sell, or dispose of any buildings, fix- 
tures, machinery, or other appliances on the mortgaged premises, which 
could not be advantageou.slj used in the judicious opération and manage- 

<S:=>For other cases see same topic & KEY-NUMBER in ail Kcy-Numbered Uige-sus & ludexes 
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ment of the business, it would, In the event of such altération, removal, 
sale, or disposition, replace any buildings, fixtures, machinery, or other 
appliances removed, sold, or otherwise dlsposed of, by acquiring, subject 
to the mortgage, other real estate, or placing on the mortgaged property, 
subject to the mortgage, other buildings, fixtures, machinery, or other ap- 
pliances equal In value to the property so removed, sold, etc. Held, that 
it was not fraudulent as against the corporation's creditors as permittlng 
it to sell off for its own beneflt the mortgaged chattels without accounting 
to the mortgagee therefor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 221, 264-2T4, 
283, 284; Dec. Dig. <S=>178.] 

6. JuDiciAL Sales 'S=>S — Conditions — Incumbkances. 

Whether property should be sold at a judicial sale free from or sub- 
ject to incumbrances is within the judicial discrétion of the court order- 
ing the sale. 

[Ed. Note. — For other cases, see Judicial Sales, Cent. Dig. § 32; Dec. 
Dig. ®=>8.] 

Pétition to Revise Order of the District Court of the United States 
for the Western District of New York. 

The Haywood Wagon Company was a stock corporation duly or- 
ganized and existing under the laws of the state of New York. It was 
established in the village of Baldwinsville, Onondaga county, N. Y. It 
had an authorized capital stock of $130,000, and its business was the 
manufacture of dump wagons embodying certain patented features 
of acknowledged merit. In 1910 it removed its factory to Newark, 
Wayne county, N. Y. It owned a parcel of land at Newark compris- 
ing about 16 acres, the plant being erected on one-half of it. The 
Newark property is spoken of as two parcels, one used for manu- 
facturing purposes, and the other not. After the removal to Newark, 
the Company retained the Baldwinsville property. In August, 1909, 
and prior to the removal to Newark, it executed to Peter R. Sleight, 
as trustée, a mortgage for the purpose of securing an issue of its 
bonds in the amount of $50,000. On March 4, 1913, the company 
was adjudicated a bankrupt upon involuntary proceedings. On April 
12, 1913, Peter R. Sleight was elected trustée. After an earnest and 
unsuccessful attempt to efïect a reorganization of the bankrupt con- 
cern, an application was made for authority to sell the assets, and an 
order was made directing a sale on October 16, 1913, of the property 
subject to ail liens and incumbrances. On October 15th, one of the 
creditors filed objections to the sale; one of the grounds being that 
no sale should take place until the scope or extent of certain alleged 
liens including the trust mortgage had been judicially determined. 
The sale nevertheless took place and later was confirmed by the réf- 
érée notwithstanding objections to confirmation made by certain cred- 
itors. But the order confirming the sale was subsequently reversed 
by the District Court, and the sale was set aside. Thereafter, on mo- 
tion for reargument, the matter was reopened, and the question of 
the confirmation of the sale was recommitted to the référée, for fur- 
ther considération. A rehearing by the référée was had on March 12, 
1914, and on March 26, 1914, the référée made an order confirming 
the sale except as to the wagons. Then followed a pétition by cer- 
tain creditors for a review of this order by the District Court, but 

<g=3For other cases see saine topic & KEY-NUMBBR in ail Key-NumSered Digests & Indexes 



IN EE HAYWOOD WAGON CO. 657 

the court again confirmed the sale except as to the wagons, and an 
order to that effect was entered in the office of the clerk of the court 
on May 5, 1914. A pétition to review and revise that order brings 
the matter to this court. 

August Becker, of Buffalo, N. Y., for petitioners. 
Joseph Gilbert, of Newark, N. Y., for trustée. 
Harris, Beach, Harris & Matson, of Rochester, N. Y., for respond- 
ent bondholders. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). We 
are asked to set aside and annul an order entered in the court below 
confirming a sale of the bankrupt's property. The court had the sub- 
ject of the confirmation of this sale before it twice and seems to bave 
given the matter careful considération. In his final décision of the 
question the District Judge declared he had "become satisfied that a 
resale of the property of the bankrupt company which is the subject 
of this controversy, or of any separate parcel thereof, free f rom mort- 
gages, accrued interest, and taxes, would not be of substantial benefit 
to the unsecured creditors and would probably be detrimental to the 
secured creditors." He stated it as his opinion that the Hens and 
incumbrances on the property were valid and that the existence of 
thèse liens and incumbrances accounted for the small amount realized 
at the sale. He also stated it as his conviction that a resale separately 
of the Baldwinsville property free from ail liens might bring some- 
thing more than the amount of the incumbrances thereon, but that 
the probability of its doing so was remote and would not in any event 
compensate for the additional costs and expenses which it would en- 
tail. And he concluded by saying that he thought that the sale sub- 
ject to mortgages and liens was for the best interests of the secured 
and unsecured creditors of the bankrupt company, and he directed 
that an order be entered affirming the referee's confirmation of the 
sale. 

[1] The objections to the confirmation are made by certain un- 
secured creditors. Ali the secured and some of the unsecured credr 
itors favored confirmation. The unsecured creditors who approved 
the sale and asked for its confirmation filed claims which aggregated 
$47,113.73 or nearly two-thirds of the total of the unsecured claims. 
Thèse included, it seems, practically ail the unsecured creditors re- 
siding in Newark and Baldwinsville where the real estate involved is 
situated. Their judgment, whether this property was sold for ail that 
could reasonably be expected, and whether the sale was conducted in 
good faith and for the best interest of ail the creditors, shows what is 
thought by those who may be assumed to know the most about the 
actual conditions. The objecting creditors, at the time of the con- 
firmation of the sale, represented claims approximating in amount 
one-seventh of the unsecured claims. This, of course, can bave no 
décisive influence upon the question submitted. A single objecting 
creditor if actually wronged, no doubt bas as good a right to corn- 
plain as more would bave, and it would be as much the duty of the 
219 F.— 42 



658 219 FEDERAL REPORTER 

court to protect him against an invasion of his rights as to protect a 
greater number. But the fact that ail the secured and most of the 
unsecured creditors are satisfied with what has been done in the sale 
of this property affords some indication that the good faith of the 
trustée ought not to be impugned. 

At the sale ail of the real estate together with the plant, fixtures, 
machinery, equipment, etc., vvas struck off subject to ail incumbrances, 
including the trust mortgage, for $200. The value of this property as 
reported by the company to R. G. Dunn & Company, in February, 
1912, was $160,000. At the time of the sale the incumbrances were 
as f ollows : The trust mortgage for $50,000 ; another mortgage of 
$5,000 on that part of the Newark property not used for manufactur- 
ing purposes; another mortgage for $1,400 upon the Baldwinsville 
property — the whole aggregating about $61,400. 

The real estate at Newark was ofïered for sale separately — subject 
to liens — and the highest and only bid therefor was $50. The real 
estate at Baldwinsville — subject to liens — was then offered and the 
highest and only bid therefor was $75. Both parcels were then ofïered 
together upon the same terms, and there were three bids, $150, $175, 
and $"200, and the property was struck off to Russell S. Johnson, of 
Camden, N. Y., for $200. 

Then the personal property was offered for sale on exactly the same 
terms as the real estate — subject to liens and incumbrances. 

The first parcel oft'ered consisted of 52 unfinished wagons which 
were sold subject to a supposed lien of the Union Trust Company of 
Rochester, N. Y., to the amount of $8,814.91. The highest and only 
bid on the wagons was $1. Then other portions of the personal proi> 
erty were offered for sale, first in separate lots and then in one lot ; the 
whole bringing between $3,500 and $4,000. 

There is no doubt but that courts hâve held that sales of real prop- 
erty en masse are improper. In Woods v. Monell, 1 Johns. Ch. (N. 
Y.) 505 (1815), Chancellor Kent laid down the rule: 

"ïhat where a tract of lacfl is in parcels, dlstinctly luarked for separate 
and distinct enjoyaient, it is in gênerai the duty of the officer to sell by 
parcels and not the whole tract in one entire sale." 

In Williams v. Allison, 33 lowa, 278 (1871), the court held that 
where the property sold was not contiguous — and in the case at bar it 
was not contiguous, a part being in Newark and a part in Baldwinsville 
- — différent tracts could not be sold together and that the illegality of 
such a sale could not be avoided by first offering the différent tracts 
or lots separately. The court said that, if no bids were received when 
distinct parcels were offered separately, this fact could give no au- 
thority to sell en masse, and that, if a sale was made en masse, the 
sale could be set aside upon the principles of either the common law 
or the statute. And it added that such a sale could be avoided even 
as against a third person who was a bona fide holder for value, pro- 
vided the application to avoid was made without lâches. Where the 
property is contiguous, a différent principle would be applied. And 
the same court has held, without expressly overruling its former dé- 
cision, that if the entire tract or the différent tracts, for any reason. 
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are more valuable when taken together and will in that way sell for 
a larger sum, they 'may be so sold. Connecticut Mutual Life Ins. 
Co. V. Biown, 81 lowa, 42, 46 N. W. 749 (1890). Other cases might 
be cited to show that sales en masse hâve been condemned and set 
aside. But ail thèse are cases of sales upon exécution and they gen- 
erally proceed upon the theory that a sale en masse embarrasses the 
right of rédemption. The theory of such cases is that the exécution 
debtor bas an absolute right to redeem any one parcel separately to 
the exclusion of the rest and that by a sale in solido he is deprived of 
this privilège. And it would be a needless sacrifice of the debtor's 
property to sell en masse where property is susceptible of division and 
a smaller portion would hâve satisfied the debt. Smith v. Huntoon, 
134 m. 24, 29, 24 N. E. 971, 23 Am. St. Rep. 646 (1890). We do 
not need to consider whether thèse cases accord with the welght of 
authority or whether they are sound in principle. 

[2] An exécution sale is not a "judicial sale." The officer makes 
an exécution sale under the authority of his writ and of the statute. 
The proceeding before us is one of a very différent nature. In a ju- 
dicial sale, such as the one complained of, the court is the vendor and 
the sale is by the court even though made through the instrumentality 
of a référée. The sale, in such a case as this, confers no right to the 
property sold until it bas been confirmed by the court. It is this con- 
firmation that makes the sale the act of the court. In an exécution 
sale there is no report made to the court and no confirmation of the 
sale made by the court. The principles applicable to the one class 
of sales are not necessarily applicable to the other. 

[3, 4] In cases not governed by a mandatory statute, a court has 
the power to direct how a judicial sale shall be made and may order 
the property sold either in parcels or as a whole. The most usual 
method is to ofifer it in parcels; it being supposed that the highest 
price will be thus realized. But the state courts bave held in a 
number of cases that a judicial sale may properly be made of the prop- 
erty as a whole where it appears that it is more advantageous to make 
it in that way. O'Kane v. Vinnedge, 108 Ky. 34, 55 S. W. 711 ; Mc- 
Muller v. Gable, 47 111. 67; McCall's Succession, 28 La. Ann. 713; 
American Ins. Co. v. Oakley, 9 Paige (N. Y.) 259. And a hke view 
of the matter has been taken in the fédéral courts. Johns v. Slack, 
Fed. Cas. No. 7,363. Sometimes the property is ofïered first m par- 
cels and then as a whole and the highest offer obtained is accepted. 
Godchaux v. Morris, 121 Fed. 482, 57 C. C. A. 434; Vanmeter v. 
Vanmeter, 88 Ky. 448, 11 S. W. 80, 289. This course was pursued 
hère, and, as the amount of the bid was greater for the whole than 
for the parcels sold separately, the bid for the property en masse was 
rightly accepted. It is sometimes even left to the discrétion of the 
officer who conducts the sale to détermine whether he will sell in 
gross or in parcels. But that was not the course which was pursued 
in this sale. The order directing the sale stated specifically the man- 
ner of sale and the trustée observed it to the letter. The order was 
as follows: 

"ïhe real estate and property above mentioned situate in Newark, shall 
first be put up for sale in one parcel but shall not be struck off at once, but 
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the hlgliest bid therefor recorded ; thereafter the real estate situate at 
Baldwlnsville shall be sold in the same manner, but not struck off, but tTie 
liighest bid therefor recorded ; thereafter the real estate and property above 
mentioned situate at Newark aud at Baldwlnsville shall be offered for sala 
in one parcel and if the sum bid therefor In one parcel shall be greater thau 
the sum bid for the two parcels theretofore ofCered separately, both parcels 
shall be struck off to the highest bidder upon thls last sale. Otherwlse each 
parcel shall be struck off to tbe highest bidder when the properties were flrst 
offered.'' 

[5] The objecting creditors in the niatter before us claitn that the 
trust mortgage is fraudulent in law and void as against creditors for 
the reason that it permits the mortgagor to use and dispose of the 
mortgaged property, or portions thereof, for its own use and benefit 
and without requiring the proceeds to bc apphed in payment of the 
mortgage debt. No question is raiscd as to the mortgage having beeu 
authorized by the corporation or as to its having been regularly ex- 
ccuted, dehvered, and recorded. And it is not disputed that the $50,- 
000 bonds, which it was issued to secure, were dtily issued and con- 
stituted a vaHd obHgation against the bankrupt corporation. The 
courts in New York hâve held that it is established law, in that juris- 
diction, that a mortgage is fraudulent as a matter of law and void as 
against creditors which permits the mortgagor to carry on a retail 
business selling off for bis own benefit mortgaged chattels the mort- 
gagee retaining ail the time a lien on the whole stock with a right on 
default to take possession of the remaining goods and sell them for 
the pavment of his debt. Skilton v. Codington, 185 N. Y. 80, 71 
N. E. 790. 113 Am. vSt. Rep. 885. In the case of In re Marine Con- 
struction & Dry Dock Co., 144 Fed. 649, 75 C. C. A. 451 (1906), we 
followed somewhat reluctantly the rulings of the New York courts 
and held a New York mortgage fraudulent in law which permitted 
a mortgagor to go on and sell part of the materials covered by the 
mortgage and use the money therefor generally in its business and for 
its Personal use. We would, no doubt, feel it our duty to adhère to 
the rule we then laid down if the mortgage assailed was such as to 
bring it within the principle enunciated. In following the décisions 
of the local courts upon such a question we are following the rule 
which the Suprême Court laid down in Etheridge v. Sperry, 139 U. 
S. 266, 277, 11 Sup. Ct. 565, 569 (35 L. Ed. 171) (1890), where it said: 

"We are aware that there is great diversity in the nilings on thls question 
by the courts of the several states ; but whatever may be our indlvldual 
views as to vvhat the law ought to be in respect thereto, there is so mueh of 
a local nature entering iuto chattel mortgages that thls court will accept 
the settled law of each state as décisive in respect to any case arising 
tliercin." 

The fact of the matter, however, is that the mortgage does not au- 
ihorize the mortgagor to do what counsel insist the New York courts 
condemn as amounting to fratid in law. The parties to this mortgage 
look care to keep strictly within the law as expounded by the courts 
of the State. The mortgage states expressly that: 

It is "the inteution of tho parties hcreto, so far as lawful to include within 
the term and lieu of thls instrument ail property and rights of the charactei 
hercinbefore described now owned or hereafter acquired by the company but 



IN BE HATWOOD WAGON CO. 661 

not to include hereunder any inerchandise, materials, property or chattels 
which ordinarily are the subject of sale in the usual course of business of 
said Company or any cash or any claims, bock accounts or bills receivable, 
so long as said company is not in default hereunder." 

The bondliolders do not daim, and never hâve contended, that this 
mortgage was a lien on this excepted personalty. And at the sale the 
merchandise, materials, and stock in trade were sold separately from 
the bankrupt's plant and not as being subject to any lien of any de- 
scription. 

But counsel for the petitioners complain that the mortgage permit- 
ted the mortgagor "to alter, remove, sell or dispose of any buildings, 
fixtures, machinery or other appliances upon the mortgaged premises 
which cannot be advantageously used in judicious opération and man- 
agement of the business of said company." The criticism passed upon 
this provision might be justified if that clause stood without qualifica- 
tion but the clause also declared that in the event of such altération, re- 
moval, sale or disposition the company agreed that in such case it would 
replace "any buildings, fixtures, machinery or other appliances re- 
moved, sold or otherwise disposed of by acquiring subject to this 
mortgage, other real estate or placing upon the mortgaged property, 
subject to this mortgage, other buildings, fixtures, machinery or other 
appliances equal in value to the value of the property so removed, 
sold or otherwise disposed of or by paying to the trustée the appraised 
value of such property, etc." This court, however, in the case of 
In re Marine Construction & Dry Dock Co., supra, declared through 
Judge Lacombe that it was abundantly settled by authority that a 
mortgagee of materials could agrée with the mortgagor that the latter 
should remain in possession of the goods and might sell them from 
time to time, provided that the proceeds of ail goods thus sold were 
applied either to paj'ment on the mortgage or to reducing the amount 
of some prior lien, or to the purchase of additional property, of not 
inferior value to take the place of what was sold. Applying to the 
clause in question the principle we then announced, we find nothing 
in the clause to invalidate the mortgage. 

We fail therefore to find any invalidity in this mortgage and think 
the claim that it is fraudulent in law is without merit. And as the 
mortgage was a subsisting lien, we cannot see how creditors were 
prejudiced by a sale of the property subject to it. 

The objectors assert that the trust mortgage does not cover the 
real property of the bankrupt situated at Baldwinsville or the south- 
erly eight acres at Newark not covered by the factory, and that, as ail 
the real estate was sold subject to this mortgage, it failed to bring 
as much as would hâve been realized if it had not been sold subject 
to this particular incumbrance. That it was not possible to obtain a 
fair price for the property as the question had not been determined 
whether the whole of the real estate was subject to the mortgage. 
Under some circumstances, there would be force in this objection; but 
under the circumstances of this case it is without merit, for the trust 
mortgage was not the only lien upon thèse properties. If the trust 
mortgage is valid and we hâve held it to be such, it is unquestionably 
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a lien on that part of the Newark property on which the factory 
stands. The remaining eight acres at Newark are subject to an un- 
disputed mortgage to the Senecca Falls Savings Bank for $5,000 and 
interest, and there is évidence in the record wbich leads us to believe 
that thèse eight acres would not sell for more than enough to pay 
that mortgage and interest regardless of the question whether or not 
it is subject to the trust mortgage. As to the Bakhvinsville property, 
the testimony satisfies us that the reasonable market vahie of that 
property does not exceed the amount of the undisputed liens against 
that property; the lien of the trust mortgage being excluded. This 
was the opinion of the District Court, and an examination of the tes- 
timony convinces us that the record affords ample justification for 
the conclusion which that court reached. 

At the hearing before the référée when the subject of confirmation 
of the sale was under considération and certain creditors were op- 
posing confirmation, the référée at the close of the discussion inquired 
whether they or any of them would indemnify the bankrupt estate and 
guarantee it against loss upon a resale of the property sold if con- 
firmation of the sale should be denied. To this inquiry none of the 
parties appearing made any response whatever. Notwithstanding this 
fact, attention is called in the argument before us to the small amount 
realized at the sale and we are asked to set the sale aside and order 
the property resold. Under the old English practice, before a sale had 
been confirmed courts would open the biddings and direct a resale 
of the property in case a person was ready to offer a larger priée than 
the property brought at the fîrst sale. But this practice in England 
was abolished by statute. St. 30 and 31 Vict. c. 48, § 7. And now in 
that country to entitle the parties to open the biddings ît appears to 
be necessary to show either fraud or such misconduct as borders on 
fraud. Delves v. Delves, L. R. 20 Eq. 77 . In the courts of this coun- 
try there seems to be some différence of opinion whether before con- 
firmation it is proper to open the biddings to obtain a greater bid, and 
the practice of doing so has been widely condemned in our courts as 
making judicial sales unstable and as tending to chjll the bidding. In 
a number of cases it has been held that there must be some further 
reason arising out of the circumstances of the sale sufficient to cause 
a refusai of confirmation or the application to reopen the bids will 
be denied. 24 Cyc. 42; Files v. Brown, 124 Fed. 133, 59 C. C. A. 
403. If courts are strongly inclined to décline to open biddings even 
in cases where the advanced bid is actually brought into court, or a 
bond or guarantee of a higher bid is furnished, a fortiori the bid- 
dings cannot be opened where no such bid is ofïered and no such 
guaranty is produced. 

[fi] The objecting creditors urge that the property should hâve 
been sold free from incumbrances. There certainly is no rule which 
makes it the duty of a court to see that in a judicial sale the property 
is sold free from incumbrances. At the best it can only be said that 
the terms and conditions of a judicial sale are within the discrétion 
of the court. Undoubtedly most such sales are made, and probably 
should be made, subject to incumbrances, and to the extent that the 
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objection made to this particular sale is based, not upon a gênerai 
principle, but upon the circumstances that one of the incumbrances was 
of doubtful validity and scope, it bas alrcady been considered and 
answered. 

The order is affirmed. 



WILLIAMS V. COBB. 

(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

No. 8. 

1. Banks and Bakking <©=»24S — National Banks — Liabilitt of Stock- 

EOLDEBS. 

Though. uiHl«r the rules and practice of the courts of Wisconsln and 
Laws Vvls. 1!>0.'!, c. 317, authorizing the Investment of trust funds in cer- 
tain securities, executors had no authorlty to Invest a trust fund in 
sbares of stoci; in a national bank, where they did transfer stocls owned 
by the estate to themselves as trustées, caused the stock to be transferred 
on the books of the bank, and filed thelr final account showing such trans- 
fer more than a .year before the bank falled, the transfer was voidable 
only and not void, and, so long as it was permitted to stand, nelther the 
estate nor a legatee, mside liable by statute for contingent claims becom- 
ing absolute after the distribution of the estate, were liable for an assess- 
ment against the stock by the comptroUer of the currency. 

[Ed. Note. — For otlier cases, see Banks and Banking, Cent. Dig. |§ 913- 
915, 919-931; Dec. Dig. <g=j248.] 

2. Trusts iê=217 — Investmejjt of Tbtjst Funds— Directions of Wili^— "In- 

tebest-Beabing Secubities." 

A wlU directlng executors to invest a trust fund in "interest-bearlng se- 
curltle.s" did not authorize the investment thereof in the stock of a na- 
tional bank, sicce, whlle shares of stock may be securities, they are not 
interest bearing. 

[Ed. Note.— For other cases, see Trusts, Cent. Dig. §§ 301-304, 306-309 ; 
Dec. Dig. <S=217.] 

3. ExEccTOKs AND Administbatobs <g=3303 — Distkibution of Estate — Bx- 

ecdtob as Legatee. 

When an exécuter is also a legatee or distrlbutee, no formai act Is 
necessary to vest title to the legacy or dlstributive share In him as an In- 
dividual, and any act on his part, showing an intention to retain assets 
in payment, Is sufflcient. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent 
Dig. §§ 1229-1242, 1245; Dec. Dig. ®=>303.] 

4. Executors and Administbatobs <S=>158 — Salk of Personal Peopeett — 

AUTHOKITY to SeLL. 

In the absence of statute providing otherwise, an exécuter or adminls- 
trator has the absolute power to sell or dispose of the Personal assets of 
the estate as he sees fit, and can pass a good tltle to the property wlth- 
out any order of court. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §1 684, 633, 646% ; Dec. Dig. <S=>158.] 

5. EXE,CUTOBS AND ADMINISTBATOBS <S=>163 — SALE OF PEBSONAI. PBOPEBTT 

PUECHASE BT EXECUTOB. 

When an exécuter sells stock owned by the estate to himself individ- 
ually, be does that which he has no right to do, but which he has a ca- 

^=>For oiher cases see same topio & KKY-NUMBER in ail Key-Numbered Digests & Indexes 
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pacity to do, and the transaction Is not void but voldable only at the op- 
tion of those interested. 

[Ed. Note. — For other cases, see Bxecutors and Admlnistrators, Cent, 
Dig. § 640; Dec. Dig. <S=>163.] 

6. Banks and Bankino <S=»249 — National Banks — IjIability op Stock- 

HOLBEBS. 

Under Hev. St. § 5152 (Comp. St. 1913, § 9690), providing tliat persons 
holding stock as executors, admlnistrators, guardians, or trustées shall 
not be personally liable as stockholders in national banks, but that the 
estate and funds In thelr hands shall be liable, where a trustée improp- 
erly Invested the trust fund in the stock of a national bank, the beue- 
ficiary had the right, when the nature of the investment was brought to 
her attention, to aceept or reject it, and if she accepted it, or lost her 
right to reject it by lâches or acquiescence, she would be liable as a stock- 
holder. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 916- 
918; Dec. Dig. <@=»249.] 

7. Appeal and Bbbob ®=»959 — Bquity <@=>267 — Amendmbnt — Discbetion of 

COUKT. 

The allowance or refusai of leave to amend a pleadlng is a matter 
largely within the sound discrétion of a trial court, and, in the absence 
of a clear abuse thereof, its action is not reviewable on appeal. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3825- 
3831; Dec. Dig. ®=959 ; Bquity, Cent Dig. §§ 545, 546; Dec. Dig. 
<&=>267.] 

8. Eqxjitt ®=»267 — Amendment of Plkadinq — Discrétion of Ooukt. 

In an action against an executor for the amount of an assessment 
against the stock of an insolvent national bank improperly brought against 
him individually on the theory that a transfer of stock owned by the es- 
tate to the executors as trustées was void, leaving title thereto in the es- 
tate, and that the executor was liable as legatee under a statuter maklng 
legatees liable for contingent claims becoming absolute after the distribu- 
tion of the estate, the court dld not abuse its discrétion in refusing to 
allow the bill to be amended to cure the defects. 

[Ed. Note.— For other cases, see Equity, Cent Dig. §§ 545, 546; Dec. 
Dig. ©=»267.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a final decree dismissing 
the bill of complaint and entering final judgment for défendant enter- 
ed in the United States District Court for the Southern District of 
New York on January 16, 1912. 

Dichman & Heflfernan, of New York City (John Francis Heffer- 
nan, John M. Nolan, and Joseph P. Nolan, ail of New York City, of 
counsel), for appellant. 

K. R. Babbitt, of New York City, for appellee. 

Before LACOMBE, COXE, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge. The First National Bank of Minerai 
Point, Wis., was a national banking association duly organized and 
existing under and by virtue of the laws of the United States. And 
on October 11, 1909, it was found by the Comptroller of the Currency 
of the United States to be insolvent and unable to pay its debts. There- 

®:=>Fi>r other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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upon the complainant vvas duly appointed receiver of ail îts property 
and assets and took possession of the same. 

It appears that one Laura A. Cobb became the registered owner and 
holder of certain shares of the capital stock of the bank and retained 
the same at the time of her death on April 11, 1904. In her last will 
and testament she appointed John P. Cobb, the défendant herein, 
and one Calvert Spensley, her executors, and directed them to in- 
vest the sum of $2,000 of her estate in interest-bearing securities, 
and to pay the income thereof to one Catherine Monohan during the 
life of the said Catherine Monohan, and upon the latter's decease to 
pay the same over to certain persons designated in the will. 

The will was duly admitted to probate in the county court of lowa 
county in the state of Wisconsin, and Cobb and Spensley qualified as 
executors. The executors, instead of investing $2,000 in interest-bear- 
ing securities, as directed by the testatrix, caused and procured the 
transfer and registry, upon the books of the bank, of 20 shares of the 
capital stock of the bank to themselves as trustées for Catherine Mono- 
han, and they remained so registered at the time when the Comptroller 
took possession of the bank, and they so remain at the présent time. 
The stock so transferred was stock which, at the time of the death of 
the testatrix and at the time of the transfer, stood on the books of 
the bank in the name of the testatrix. 

In order to pay the debts, the Comptroller of the Currency found it 
necessary to make an assessment upon the shareholders for $100,000, 
and such an assessment was made on November 3, 1909, to be paid by 
the shareholders ratably on or before November 17, 1909, and demand 
vvas made upon each and every one of the shareholders for $100 upon 
each and every share of the capital stock of the bank held or owned by 
them, respectively, at the time the bank vi^as found to be insolvent. The 
receiver was directed to take ail necessary proceedings to enforce the 
individual liabiHty of the shareholders. 

The suit was commenced against the défendant Cobb upon the theory 
that the estate of Laura A. Cobb was liable upon this assessment upon 
the 20 shares of the stock which the executors had transferred to them- 
selves as trustées. The receiver contends that the executors had no 
authority, either under the terms of the will or the statutes of Wiscon- 
sin, to invest trust funds in the stock of a national bank, and that the 
transfer of the stock from themselves as executors to themselves as 
trustées was wrongful and did not constitute Catherine Monohan the 
bénéficiai owner of the stock, and that therefore she could not be com- 
pelled to pay the assessment. It is alleged in the bill, and upon the de- 
murrer must be taken as true : 

"That sald Catherine Monohan had no knowledge of the fact thafc the 
défendant Cobb and said Spensley had caused the transfer and registry upon 
the books of said association to themselves as trustées for said Catherine 
Monohan of said twenty (20) shares of the capital stock of said association 
as aforesaid." 

The court was therefore asked to adjudge and decree that the trans- 
fer of the stock made by the executors to themselves as trustées was 
unauthorized and void, and ineffective to divest the estate of the de- 
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cèdent Laura A. Cobb of the ownership of the stock; and that not- 
withstanding the transfer the stock still remained as the property of 
the estate of Laura A. Cobb at the time the bank was found by the 
Comptroller to be insolvent and at the time of the assessment upon 
the shareholders. 

It appears that, prior to the time when the Comptroller found the 
bank was insolvent, Cobb and Spensley had fîled their final account 
as executors on July 28, 1908, and had at that time made oath that the 
estate of Laura A. Cobb had been wholly distributed, with the excep- 
tion of the shares of stock held by them and registered in their nanies 
as trustées, and that no other property or assets of Laura A. Cobb re- 
mained in the hands of said executors as such. 

It further appears that this suit has been brought against John P. 
Cobb individually because of a provision contained in a statute of Wis- 
consin, which provides that where a claim against the estate of any de- 
ceased person remains contingent until after the time limited for filing 
claims bas expired, and then subsequently becomes absolute, and the 
assets of the estate hâve been paîd to the distributees as legatees or next 
of kin, an action vi^ill lie in favor of the claimant against such legatees 
or next of kin to recover the full value of such assets or sufficient there- 
of to satisfy such claim; and that actions against the next of kin or 
legatees of any deceased person to recover the value of any assets that 
may bave been paid to them by any executor or administrator may be 
brought against ail of said next of kin jointly, or one or more of them, 
or against ail of said legatees jointly, or one or more of them. The 
statute provides that any such next of kin, against vvhom such recov- 
ery shall be had, may maintain an action against the othe.r relatives of 
the décèdent, to whom assets may bave been paid, for a just and equal 
contribution in such an amount as shall be in the same proportion to 
the whole sum collected of the plaintiff as the value of the assets de- 
livered to such défendant in such action bore to the value of ail the as- 
sets delivered to ail the relatives of the deceased. 

The défendant Cobb was, as we bave said, one of the executors of 
Laura A. Cobb, whose son he was, and was also one of the distribu- 
tees under the will, and as such received from the executors more than 
$12,000. 

The court below sustained the demurrer to the bill and filed the fol- 
lowing mémorandum: 

"It may be that under the law of Wisconsin the executors of Mrs. Cobb 
were not authorized in investing trust liiuds iii shares of a national bank, nor 
in assigning to a trust fund created by Mrs. Cobb's will any rwrt of her 
property consisting of shares of a national bank. But thri only persous in-- 
jured by such Infraction of Wisconsin law are the cestuis que trustent an.J 
(perhaps) the state of Wisconsin. It is no concern at ail of this recelver. 
vvho owns tliose shares, as long as they were actually owued by the persous 
pretending to own them. On the face of the bill it is to me plain that they 
were actually owned by Cobb and another as executors, Imt the suit is uot 
against the executors. On complainant's own theory, if the assisiiinent of 
thèse shares to a trust fund was a uullity, then they remained undistrlbuted 
assets, for which the executors are responsible as executors, so that in any 
event the bill shovcs no cause of action against Cobb individually. The de- 
murrer is sustained, with costs, and leave to amend is not granted. Fiua? 
judgment will be entered for défendant" 
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[1] The law is well settled in England that, in the absence of a 
statute authorizing it, trustées cannot invest trust funds in the stock 
of a bank or of any private corporation, unless the author of the trust 
had conferred such authority upon the trustée. The English rule has 
been adopted in some of the states of this country, as in Illinois, New 
York, and Pennsvlvania. Penn. v. Fogler, 182 111. 76, 55 N. E. 192 
(1899); King v. falbot, 40 N Y. 76 (1869); Worrell's Appeal, 23 Pa. 
44 (1854). In olhers, as in Massachusetts and Maryland, such invest- 
ments are allowed when the corporations hâve acquired, by reason of 
the amount of their property and the prudent management of their 
affairs, such a réputation that cautions and intelligent persons fcom- 
monîy invest their own money in such stocks. Green v. Crapo, 181 
Mass. 55, 62 N. E. 956 (1902) ; Brown v. French, 125 Mass. 410, 28 
Am. Rep. 254 (1878) ; McCoy v. Horwitz, 62 Md. 183 (1884). 

In Wisconsin the courts appear to hâve followed the EngHsh rule. 
In Simmons v. Oliver, 74 Wis. 633, 636, 637, 43 N. W. 561, 562 (1889), 
the court, after calling attention to the English rule that trustées can 
only invest the trust fund in real estate or govenrment securities says : 

"We prefer to adhère to the well-e.stablished rule in relation to the invest- 
nient of trust funds, and if a change is to be made let the Législature 
iiiake it." 

See, also, Pabst v. Goodrich, 133 Wis. 43, 76, 113 N. W. 398, 14 
Ann. Cas. 824 (1907). 

In 1903 the Législature of Wisconsin passed an act specifying the 
securities in which such funds may be invested and modified the Eng- 
lish rule to some extent. It authorized the investment of trust funds 
in the mortgage bonds or preferred stock of railroad corporations, sub- 
ject to certain restrictions, but it conferred no authority to invest in 
the stock of banks. Laws of Wisconsin 1903, c. 317. 

[2] It is true that a creator of a trust may direct hovif investments 
sliall be made, and that he may authorize investments other than those 
which the rules and practice of the courts sanction. In this case the 
author of the trust gave authority to invest "interest-bearing securi- 
ties." It cannot be claimed, however, that the stock of a national bank 
is an interest-bearing security. Shares of stock may be "securities," 
but certainly they are not "interest bearing." 

[3] The fact that the trustées had no right, under the rules and prac- 
tice of the courts of Wisconsin, to invest in the stock of a national bank 
did not prevent title to the stock vesting in them as trustées when it 
was transferred to them as trustées on the books of the bank. When 
an executor is also a legatee or distributee, no formai act is necessary 
to vest title to the legacy or distributive share in him as an individual. 
Any act on his part, showing an intention to retain assets in payment, 
is sufficient. So, if the person named as an executor in the will is also 
named as a trustée, the rule in England and in many of the states of 
this country seems to be that if, as executor, he clearly sets apart and 
appropriâtes a particular fund to himself as trustée, he holds that fund 
as trustée and not as executor. See Perry on Trusts (6th Ed.) vol. 1 
§ 263 ; Ruffin v. Harrison, 81 N. C. 208 (1879). 

The iegal différence between the two relations of executor and trus- 
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tee is clearly defined and quite important, although it is sometimes dif- 
ficult to détermine in a particular case whether an executor has ceased 
to hold a fund as executor and assumed the attitude of a trustée. In 
the case before us there seems to be no difficulty of that kind, as the 
shares of stock were taken f rom the assets of the estate and transferred 
on the books of the company by the executors to themselves as trus- 
tées. In doing this the executors treated the stock as a separate trust 
fund, and they held themselves out to the world as trustées of the fund 
for the cestui que trust, Catherine Monohan. The stock then ceased 
to be a part of the assets of the testatrix, and the executors ceased to 
hold as executors, and from that time on hâve held as trustées. 

[4, 5] It cannot be assumed that the transfer of the stock was void 
and without effect. Under the common-law rule and, in the absence 
of any statute providing otherwise, an executor or administrator has 
the absolute power to sell or dispose of the personal assets of the estate 
as he sees fit, and can pass a good title to the property, and it is net 
necessary to hâve any order of court for the purpose. Munteith v. 
Rahn, 14 Wis. 210; In re Gay, 5 Mass. 419; Leitch v. Wells, 48 N. Y. 
585. If an executor sells the stocks of the estate to himself in his in- 
dividual capacity, he does something which he has no right to do, but 
it is something which he has a capacity to do, and if he does it title 
passes. The transaction is not void but only voidable at the option 
of those interested. Grim's Appeal, 105 Pa. 375; Tate v. Dalton, 41 
N. C. 562. And the courts hâve held that if the executor, having ac- 
quired title in his individual capacity, subsequently sells it to a third 
party, the purchaser acquires an absolute title. Cannon v. Jenkins, 16 
N. C. 422. In the same way it follows that if executors, having title 
to stocks belonging to the estate upon which they are administering, 
transfer those stocks to themselves as trustées upon the bocks of the 
corporation, the transfer is not void but only voidable. If in the partic- 
ular jurisdiction the trustées are entitled to invest trust funds in such 
stocks as those transferred, the transfer is valid. But if such an in- 
vestment is unauthorized the transfer of title is simply voidable ; and 
until it has been set aside the title is in the trustées as such and not in 
the executors. The common-law rule has been changed by statute in 
some States in which the executor is required to obtain an order from 
the court before he can sell the assets. Where this is the law, and a 
transfer of the assets is made by an executor who has not obtained an 
order of court authorizing it, the transfer in such a case would be 
void rather than voidable. Our attention, however, has not been called 
to any statute in Wisconsin making an order of sale necessary in such 
cases, and we assume that the law of that state remains as it was at 
common law. 

Not only did the executors transfer the stock to themselves as trus- 
tées, but as executors of the estate they filed their final account in a 
proper court in Wisconsin on July 28, 1908 — more than a year before 
the bank failed — and made oath that said estate had been wholly dis- 
Iributed prior to that date, with the exception of the 20 shares of stock 
registered in their nanies as trustées for Catherine Monohan, and 
that no other property or assets of the estate remained in their hands. 

[ 6] As the trustées for Catherine Monohan hold an improper invest- 
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ment in stocks for her, she had the right, when the nature of the in- 
vestment was brought to her attention, to accept or reject it. If she 
acceptée! it, or had lost her right by lâches or acquiescence to reject it, 
she would no doubt be Hable under the statutes of the United States 
as a stockholder. Section 5152 of the Revised Statutes provides that: 

"Persons holding stock as executors, administrators, guardians, or trustées, 
shall not be personally subject to any liabillties as stockholders ; but the es- 
tate and funds in their hands shall be liable In liUe manner and to the same 
extent as the testator, intestate, ward or person interested in such trust funds 
would be, if living and compétent to act and hold the stock in his own name." 

If she rejected the investment or still has a right to reject it, about 
which no opinion is expressed, then it would seem that the trustées hold 
the stock in their individual right and would themselves be liable as 
such upon the stock. 

If we understand the opinion of the court below, the shares of stock 
which the executors held as a part of the estate of Mrs. Cobb they 
continued to hold as executors, notwithstanding their transfer of the 
stock to themselves as trustées of Catherine Monohan. This conclusion 
is based on the theory that the transfer to themselves as trustées was 
a nullity, as trustées are not authorized in Wisconsin to invest trust 
funds in the stocks of a national bank. We hâve seen that such invest- 
ments are unauthorized in Wisconsin, but it does not follow, as al- 
ready stated, that the transfer of the stock by the executors to them- 
selves as trustées was a void transaction. The trustées took the title ; 
and so long as that transaction is permitted to stand, the estate in the 
hands of the executors is not liable to the receiver for any assessments 
made on the stock; and if the estate is not liable, then no legatee of 
the estate is liable under the provisions of the Wisconsin statute. We 
do not find it necessary to express any opinion concerning the liability 
of the défendant Cobb as a legatee of the estate under the Wisconsin 
statute in case the transaction is set aside. At the time he received 
his share of the estate of the testatrix, the bank was apparently amply 
solvent and continued to be solvent for many months afterwards. 
Whether the title he then took can be afïected by what happened after- 
wards is a question which does not need to be determined so long as 
the title stands in the trustées. 

[7j 8] The court below was clearly correct in its conclusion that 
the bill in its présent form could not be maintained. The question re- 
mains whether the court was right in refusing the complainant the 
privilège of amending his bill in such manner as would cure it of 
its defects. The allowance or refusai of amendments is a matter 
which is largely within the" sound discrétion of a trial court, and 
in the absence of a clear abuse thereof its action is not reviewable on 
appeal. We cannot say that the court grossly abused its discrétion in 
refusing to allow the bill to be amended. The f act that we might hâve 
permitted the bill to be amended, if we had been in the trial court's 
place, would not justify us in interfering with the exercise of that 
court's discrétion, unless we were satisfied that its discrétion had been 
grossly abused. 

The decree dismissing the bill and entering judgment for défendant 
is affirmed. 
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COLLINS V. UNITED STATES. 

{Circuit Court of Appcals, Eighth Circuit. November 10, 1914. On Pétition 
for Ketiearing, January 11, 1915.) 

No. 3981. 

1. Ceiminal Law <S=>274 — Plea — Withdrawal — Pebmission — Discrétion — 

Demueree to Indictment. 

It was not an abuse of discrétion to deny an application for leave to 
witlidraw a plea of not guilty, that accused might demur to the indict- 
rticnt, because the court had previously sustained a demurrer to a slmilar 
indictment against another, wliich ruling was subsequently reversed, 
siuce accused could not be prejudiced or helped by such ruling, except as 
it mlglit flnally resuit in an authoritative déclaration of some principle 
of law affectiug every one. 

[Ed. Note. — For otber cases, see Criminal Law, Cent. Dig. §§ 632, 633 ; 
Dec. Dig. <®=>274.] 

2. CouiîTs <S=590 — Trial Court — Views of Law. 

A trial court does not irrevocably commit itself to Its views of the law, 
even in the case in which they are announced, when there is no invasion 
of soine constitutional safeguard, like imniunity from double jeopardy, 
nor préjudice to défendant in making his défense. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 313-321, 351; Dec. 
Dig. ©=.90.] 

On Pétition for Eehearing. 

3. CEiitisAL Law <S=ï1090 — Bill op Exceptions — Necessity. 

Kul|ngs during tlie trial of an action at law, not being inherently a part 
of tlie record to be reviewed on writ of error, must be embodied in a bill 
of exceptions. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 2653, 2789, 
2803-2S22, 2825-2827, 2927, 2928, 2948, 3204 ; Dec. Dig. <S=>1090.] 

4. Criminal Law <S=»1091 — Appeal — Bill of Exceptions — Suitficienct. 

Where an alleged bill of exceptions contained no référence to rulings 
at the trial, and did not show whether any rulings were invoked, or 
whether the court made any, and it did not appear therefrom that an oc- 
casion for a ruling arose, or that the court ruled in fact, except as It 
might be inferred from the reason given by counsel for the exceptions, It 
was iiisufficient. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 2803, 2815, 
2816, 2818, 2819, 2823, 2824, 2828-2833, 2843, 2931-2933, 2943 ; Dec. Dig. 
<S=>1001.] 

5. Criminal Law <S=>1091— Bill of Exceptions — Time of Exceptions. 

Where a trial occurred in January, 1913, and an alleged bill of excep- 
tions was served and allowed in March, reciting, "The défendant further 
excepts for the reason that the court erred" in doing thus and so, it was 
not thereby made to appear that the exceptions were taken at the trial. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2803, 2815, 
2816, 2818, 2819, 2823, 2824, 2828-2833, 2843, 2931-2933, 2943; Dec. Dig. 
<S=>1091.] 

8. Criminal Law ig=»1091 — Bill of Exceptions — Takino — Time. 

Though a bill of exceptions may be drawn and allowed after trial, it 
must show that the exceptions preserved were taken at the trial. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2803, 2815, 
2816, 2818, 2819, 2823, 2824, 2828-2833, 2843, 2931-2933, 2943; Dec. Dig. 
<®==>1091.] 

^E^For other cases see same toplc & KEY-NUMBER in ail Key-Numbered Digrests & Indexes 
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7. Ceiminal Law ®=»901 — Teial — Questions of Law oe Fact — Demubrbb 

TO Evidence — Waivee. 

AUeged error in overrullng defendant's oral deinurrer to the govern- 
ment's testimony Is waived, where défendant thereupon Introduces tes- 
timony in his own behalf. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. § 2124 ; Dec. 
Dlg. <@=>901.] 

8. Cbiminal Law iS=»1121 — Assignments ov Erroe — Review. 

An assignment that the court erred in denying defendant's request for 
a directed verdict was net reviewable, where there was nothlng in the 
record showlng when the request was made. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig. §§ 2938, 2939 ; 
Dec. Dig. ®=»1121.] 

9. Cbiminal Law <s=>1129 — Appeal and Eeeor — Assignments or Ereor. 

An assignment that the court erred in entering judgment against the 
défendant, and in favor of the United States, was too gênerai to présent 
any question for review. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent Dig. §§ 2954-2964 ; 
Dec. Dig. ®=>1129.] 

10. Cbiminal Law i©=>1091 — Bill of Exceptions — Motion in Areest. 

A motion in arrest of judgment is part of the record, and an exception 
to an order denying the same is saved in the order, and hence need not 
be Incorporated in the blU of exceptions. 

[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dig. §§ 2803, 
2815, 2816, 2818, 2819, 2823, 2824, 2828-2833, 2843, 2931-2933, 2943 ; Dec. 
Dig. (S=>1091.] 

11. Criminal Law <S=»1156 — Appeal — Motion for New Trial. 

A motion by accused for a new trial is addressed to the discrétion of 
the court, and an order denying the same will not be reviewed. 

[Ed. Note.— For other cases, see Criminal Law, Cent Dig. §§ 3067-3071 ; 
Dec. Dig. <®=»1156.] 

In Error to the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Jack Collins was convicted of introducing liquor into the Indian 
country, and he brings error. Affirmed. 

W. J. Sullivan, of Muskogee, OkI., for plaintiiï in error. 
D. H. Ivinebaugh. U. S. Atty., and Frank Lee, Asst. U. S. Atty., both 
of Muskogee, 0kl. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. Collins was indicted for introducing liquor 
into the Indian country. He waived arraignment and pleaded not 
guilty. When the case came on for trial, he asked leave to withdraw his 
plea, so that he could demur to the indictment. His motion was denied, 
and he was tried, convicted, and sentenced. 

[ 1 ] It is admitted that granting or denying such a motion is a mat- 
ter of discrétion, but it is urged that the trial court abused its discré- 
tion, because it had then recently sustained a demurçer to a like indict- 
ment against one Wright, and that vmtil reversed that ruling stood as 
the law of the land, to be obeyed by the court. The Suprême Court 
afterwards reversed the ruling in the Wright Case, 229 U. S. 226, 33 

^=>For other cases see same topic & KSY-NUMBER in ail Key-Numbered Digests & Indexes 
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Sup. Ct. 630, 57 L. Ed. 1160; but it is contended that its décision does 
not relate back to cure a previous abuse of discrétion by the trial court. 
The statement of the contention shows its unsoundness. There was no 
abuse of discrétion. Collins was a stranger to the Wright Case, and 
he could be neither prejudiced nor helped by it, excepting as it might 
finally resuit in the authoritative déclaration of some principle of law 
afifecting everybody. He had no légal interest in a ruling at the trial 
of another case. 

[2] A trial court does not irrevocably commit itself to its views of 
the law, even in the case in which they are announced, when there is 
no invasion of some constitutional safeguard, like immunity from 
double jeopardy, nor préjudice to the défendant in making bis défense. 
Ordinarily a trial court may correct its misconceptions as it goes along. 
Certainly it is not required to carry those of one case over into an- 
other. 

The sentence is afïirmed. 

On Pétition for Rehearing. 

W. J. Sullivan and R. Emmett Stewart, both of Muskogee, OkI., for 
petitioner. 

HOOK, Circuit Judge. This is a pétition by Collins for rehearing 
upon the ground that the court overlooked certain assignments of er- 
ror. The rules of appellate procédure are for the most part so well 
settled that the constant répétition of them in opinions serves no use- 
ful purpose. To do much more than to discuss mériterions questions 
properly preserved and presented is a task beyond the capacity of the 
courts. However, as this case involves the liberty of a citizen, and 
the assignments ref erred to are not on their face without merit, we will 
give the reasons for their omission from the opinion, though in doing 
so we but say what has been said very many times before. The as- 
signments are: 

5. Beeause the court erred In overruling the defendant's oral demurrer at 
the coucluslon of government's testimony, for the reason that no testimony waa 
adduced wherein it was shown, or wherein it was attempted to be shown, or 
wherein it was proven, that the alleged introduction of intoxicatlng liquors, 
set ont in the purported indictment, were introduced into Indian country 
from without said Indian country and from without the state of Oklahoma. 

6. Beeause the court erred in refusiug defendant's request to direct the jury 
in said cause to return a verdict of not guilty, for the reason that the proof 
adduced did not in any way show, nor did it even tend to show, the initial 
point of shipment, wliether interstate or lutrastate, and no proof was adduced 
to connect this défendant with its Introduction into Indian country and from 
without the state of Oklahoma. 

8. Beeause the court erred in this: That under the purported indictment 
and the proof introduced by the government, a contlict arose, for the reason 
of obscurity, uncertainty, and lack of knowledge of any point without the 
Indian country, or the state of Oklahoma, from whence it came. 

10. Beeause the court erred in entcrlng judgment herein against the défend- 
ant and in favor of the United States of America. 

[3] Rulings during a trial of a cause at law, not being inherently 
a part of the record, must, to be reviewed in an appellate court, be 
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embodied in a bill of exceptions. The bill of exceptions in thîs case, 
aside from the formai parts, is composed of three instruments : (1) A 
statement, signed by counsel for Collins, the défendant; (2) a stipu- 
lation as to the testimony adduced, signed by counsel for both parties ; 
(3) defendant's motion in arrest of judgment. 

[4] Except in the first of thèse, no référence whatever is made to 
rulings at the trial ; and even in the first, whether any ruiings were 
invoked, or whether the court made any, is not affirmatively stated, 
but is left to inference or implication. For example, it is stated by 
defendant's counsel: 

"The défendant further excepts for the reason that the court erred in re- 
fusing defendant's request to direct the jury in said cause to return a ver- 
dict of not guilty." 

Hère, and in each of the other instances set forth in the statement, it 
does not appear that an occasion for a ruling arose, or that the court 
ruled, except as it may be inferred from the reason given by counsel 
for the exception. 

[5] But if we assume that by signing the bill of exceptions the trial 
court certified in effect that the reasons given by counsel for excep- 
tions set forth actual rulings at the trial, there is still a fatal defect in 
the bill of exceptions. It does not appear that the exceptions were taken 
at the trial. On the contrary, it appears they were taken afterwards. 
Unlike bills of exceptions in some cases, no help is given by a pro- 
gressive, chronological récital of the proceedings in the trial court from 
which the time of exceptions and of other occurrences might fairly 
be inferred. As already observed, the only exceptions mentioned in 
the bill are those recited in the statement signed by defendant's coun- 
sel. The trial was in January, 1913 ; the bill of exceptions was serv- 
ed and allowed in March, more than a month afterwards. The excep- 
tions appear as presently taken to rulings in the past — as taken when 
the bill of exceptions was prepared. Each paragraph in the state- 
ment begins: "The défendant further excepts for the reason that the 
court erred" in doing so and so. One of them recited the ruling on the 
motion in arrest of judgment, which was obviously after the trial. 

The office of a bill of exceptions has been misconceived. It is for 
recording exceptions that were taken to rulings of the court ; it is not 
for the présent taking of exceptions to rulings in a trial that has end- 
ed. In this particular the case at bar is similar to Pacific Express Co. 
V. Malin, 132 U. S. 531, 10 Sup. Ct. 166, 33 E. Ed. 450. There the ver- 
dict was rendered October 6th. On October 8th two bills of excep- 
tions were tendered to the court and signed. Both related to the charge 
to the jury. One of them began: "Now comes the défendant and ex- 
cepts," etc., and concluded: "And for said reasons défendant objects 
and excepts," etc. The beginning of the other was similar. The Su- 
prême Court said: 

"It may be further remarked that the alleged bills of exceptions do not 
show that the exceptions were taken on the trial. While exceptions may be 
reduced to form and signed after the trial, they must appear atBrmatively to 
hâve béen taken before the jury withdrew from the bar." 

219 F.— 43 
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See, also, United States v. Carey, 110 U. S. 51, 3 Sup. Ct. 424, 28 
1,. Ed. 67, where it was sought to take an exception to a ruling on évi- 
dence by a bill of exceptions tendered after the trial. 

[6] That motions and objections aremade and overruled is not suf- 
ficient without exceptions to bring them before an appellate court. 
Newport News, etc., Co. v. Place, 158 U. S. 36, 15 Sup. Ct. 743, 39 L. 
Ed. 887. Though the bill of exceptions may be drawn and allowed 
afterwards, the exception itself must be taken at the trial. Phelps v. 
Mayer, 16 How. 160, 14 L. Ed. 643. In Insurance Co. v. Boon, 95 U. 
S. 117, 127 (24 L. Ed. 395), the court said: 

"We liold now, as we hâve always holden, that when bills of exceptions are 
necessary to bring any matter upon record so that it can be reviewed In error, 
it must appear by the record that the exception was taken at the trial. A 
judge cannot afterwards allow one not taken in time." 

[7-9] But, if the foregoing were not in the way, there would still be 
difficulties. The fifth assignment of error is directed to the overruling 
of defendant's oral demurrer to the Government's testimony. The de- 
fendant nevertheless introduced his testimony. See Accident Ins. Co. 
V. Crandal, 120 U. S. 527, 7 Sup. Ct. 685, 30 L. Ed. 740. The sixth 
assignment is on a déniai of defendant's request for a directed verdict. 
There is nothing in the record showing when the request was made; 
for aught that appears it may bave been coupled with the oral de- 
murrer. The eighth assignment is in two sentences, the first of which 
only is in the bill of exceptions. The first sentence, standing by itself, 
is too indefinite to indicate what was meant. The second sentence was 
designed to make it clear, but it first appeared in that connection in 
the assignment of error. See Missouri Pacific Railway v. Fitzgerald, 
160 U. S. 556, 575, 16 Sup. Ct. 389, 40 L. Ed. 536. The tenth assign- 
ment is: 

"Because the court erred in entering judgment hereln agalnst the défend- 
ant and in favor of the United States of America." 

This is too gênerai to présent a question for review. See Scholey v. 
Rew, 23 Wall. 331, 345, 23 E. Ed. 99; Texas & Pacific R. Co. v. Archi- 
bald, 170 U. S. 665, 668, 18 Sup.Ct. 777, 42 L. Ed. 1188. 

[10] The motion in arrest of judgment was unnecessarily incorpo- 
rated in. the bill of exceptions. The order overruhng it properly ap- 
pears in the record outside. An exception was saved in the order. No 
assignment of error was directed in terms to the overruling of the mo- 
tion, but one of the grounds of the motion was that : 

"The court erred at the close of government's case, to overrule defendant's 
demurrer to the testimony introduced, and refusing to direct a verdict of not 
guilty, said testimony entirely faillng," etc. 

If the fifth and sixth assignments of error are based upon the prés- 
ence of thèse two matters in the motion, it would still hâve to be said 
that the sufficiency of the évidence to sustain the verdict and judgment 
cannot be tested by a motion in arrest. See Bond v. Dustin, 112 U. S, 
604, 608, 5 Sup. Ct. 296, 28 L. Ed. 835. 

[11] But if as to thèse matters the motion were treated as one for a 
new trial, we would get no further. A motion for a new trial is ad- 
dressed to the discrétion of the trial court. An order denying it 
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will not be reviewed. See Blitz v. United States, 153 U. S. 308, 
14 Sup. Ct. 924, 38 L. Ed. 725. It may be added that no assign- 
ment of error filed in the trial court, as distinguished from those set 
forth in the brief of counsel, directly or distinctly challenged the suffi- 
ciency of the indictment. 

The foregoing rules are old in the law. Most of them hâve been 
announced very many times by the appellate courts of the United 
States. Some are essential to justice itself ; ail are important to the 
orderly and efiScient conduct of judicial business. Compliance with 
them is no hardship. There are cases in which we will notice plain er- 
rors not assigned, and endeavor so far as we can to see that no griev- 
ous wrong results from the machinery of procédure. But the power 
is not without limitations ; and it should be cautiously exercised — as, for 
example, where in the final analysis of the merits of a case we feel that 
an innocent man bas been convicted. 

The pétition for rehearing is denied. 



BELL et al. t. ARLEDGE et aL 

In re LONG LEAF LTJMBER CO. 

(Circuit Court of Appeals, Fifth Circuit. December 16, 1914.) 

No. 2653. 

1. Bankbuptct <S=»348 — Labob Claims — Right to Lien — Subrogation. 

Where elaimants, a mercantile flrm, furnislied supplies to a lumber com- 
pany's employés, taking time clieeks therefor, passing by delivery without 
any asslgnment of the laborers' claims and relying entirely on the lum- 
ber company's crédit to redeem the cheelis, there was no subrogation to 
the rights of the employés so as to entitle elaimants to a lien on the lum- 
ber company's assets in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 536; Dec 
Dig. iS=»348.] 

2, Appeai, and Ebbob <@=ï1099 — Décision on Tohmes Appeal — Res Judicata. 

A décision on a former appeal to which elaimants were parties that 
they were not entitled to subrogation to the liens of certain laborers by a 
transfer of time checks in considération for supplies was res judicata, 
and ended the litlgation so far as elaimants' right to a lien was coneerned. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4370- 
4379 ; Dec. Dig. €=»1099.] 

Appeal from the District Court of the United States for the South- 
ern District of Texas ; Waller T. Burns, Judge. 

In the matter of bankruptcy proceedings of the Long Leaf Lumber 
Company, bankrupt. From a decree awarding to elaimants Holland 
& Weisinger a lien on certain labor claims over objections of E. C. 
Arledge, trustée in bankruptcy, William A. Bell and others appeal. 
Reversed and remanded, with instructions to dismiss elaimants' de- 
mand for lien.' 

N. C. Abbott, of Houston, Tex., for appellants. 
W. L. Hill, of Huntsville, Tex., for appellees. 

<g:=3For other cases see same topio à KEY-NUMBER in aU Key-Numbered Di{;est9 & Indexai! 
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Before FARDEE and WAI.KER, Circuit Judges, and CALL, Dis- 
trict Judge. 

FARDEE, Circuit Judge. This is the second appeal in the above 
entitled cause contesting the claims of Holland & Weisinger, lien- 
holders upon the estate of the bankrupt. On the first appeal this 
court, after reciting the facts and évidence, held and decided as fol- 
lows : 

"From the above and foregoing, It is apparent that Holland and Weisinger, 
In ail matters involved in their account hereln, whether in selling goods 
and merchandlse, taliing up scrip, paying checks, or accepting orders, were 
acting under tlieir agreement with the Long Leaf Lumber Company, and for 
payment were relying upon the crédit of that company, and that the claim 
of a lien under assignaient from laborers was an afterthought. Certain it 
Is that the évidence does net show any assignment of any laborers' claim 
or lien. 

"Under the facts In this case, an assignment (to carry a lien) of scrip 
or duebills, passing by delivery and payable to bearer on or before 10 years, 
cannot well be presumed, aud an assignment of laborers' claims, vvhere 
neither the laborer nor the spécifie labor is proved, should not be presumed. 

"The statute article 3339d, Texas Civil Statutes, subrogates assignées, but 
not every person who may corne in possession of the claim. See Union 
Trust Co. V. Southern Sawmill, etc., 166 Fed, 193-202, 92 C. C. À. 101, and 
cases there cited. 

"On the whole case, we conclude that the judgment appealed froc] should 
be aifirmed as to appellees Watts and Stone, and reversed as to Holland 
& Weisinger ; costs of this court to be divlded, one-half to appellauts aud 
one-half to Holland & Weisinger. No docket fées. And It is so ordered." 
192 Fed. 842, 843, 113 C. C. A. 161. 

Two years after this décision and mandate duly entered in the 
lower court, Holland & Weisinger, assuming that the case was open 
for further contest as to their claimed lien, and apparently without 
leave, fîled what was entitled "Flaintiffs' Amended Bill," generally 
and in détail setting forth their claims, and concluding with a prayer 
as follows: 

"Premises considered, petltioners pray that upon a hearing hereof tliey 
hâve judgment against the said bankrupt, the Long Leaf Lumber Company, 
for the amount of their claim, with légal interest thereon from the date there- 
of, and that the same be declared to be secured by a valid lien upon the 
assets of the said Long Leaf Lumber Company, formerly in the hands of the 
référée in bankruptcy in this cause, and that they hâve Judgment against 
the said W. A. Bell and L. B. Menefee for the amount of said account, inter- 
est, and costs of suit." 

Without any answer to the same so far as the record shows, Hol- 
land was again examined as a witness, and on the material issue of 
assignment vel non he testified as follows: 

"Q. In your pétition flled in this case about a year ago, after the original 
claims were filed, the pétition contained this allégation: 'That your petl- 
tioner entered into a contract and agreement with the bankrupt whereby it 
was arranged between the petitioner and the bankrupt that the management 
of said mill should issue checks, duebills, and statements of indebtedue.ss 
due by said Long Leaf Lumber Company to said laborers, and that your 
petitioner would take up or cash said checks, duebills, or orders, and should 
be reimbursed by the said Long Leaf Lumber Company for the amount so 
paid.' That is a true statement, is it not, Mr. Holland? A. Yes, sir. Q. 
That la the exact situation as it existed at that time between you and the 
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Company? A. Tes, sir. Q. You had no coutract with the laborers at ail? 
A. I had no contract with the laborers. Q. You had no contract with any ot 
the laborers indivldually? A. We had a contract to furnish them goods (or 
thèse cheeks, but you might say I did uot bave any spécial one, it was the 
laborers in gênerai. Q. Is there any laborer that you had a contract with 
with référence to furuishing the money on thèse cheeks? A, No, sir; we had 
no contract with individuals. (4. Your contract was whoUy between you and 
the Long Leaf Lumber Company? A. Between HoUand & Weisinger and the 
président and Mr. Stone. Q. Mr. Stone was simply representing the Long 
Leaf Lumber Company? A. Yes, sir; as manager. Q. Now I will read you 
a part of the testimony given by Mr. Stone, as shown in the opinion of the 
Circuit Court of Appeals: 'ïhe Long Leaf Lumber Company had an agree- 
ment with HoUand & Weisinger to cash or pay of£ ail thèse mill cheeks, 
duebills, and orders with the understanding that at stated times the Long 
Leaf Lumber Company would pay the said Holland & Weisinger the amount 
due them for such items, and from time to time Holland & Weisinger ren- 
dered statements of the amount so due them and surrendered the mill 
cheeks, duebills, and orders, and were paid in accordance with said agree- 
ment.' That was a truthful statement of the situation, was it not? A. Yes, 
sir. Q. Reading further from his testimony as given in the opinion of the 
court: 'At the time of the closing of the business of the Long Leaf Lumber 
Company it was indebted to the said Holland & Weisinger for mill cheeks, 
duebills, and orders held by them in the amount o£ $1,341.59.' That was cor- 
rect? A. Yes, sir." 

Re-examined by Mr. Hill : 

"We bought thèse mill cheeks from the laborers ; they were under no ob- 
ligation to deliver them to us any more than to any other person ; they 
eould hâve retained them and had them paid by the Long Leaf Lumber Com- 
pany, in fact a great number of the laborers did that very thing. In order 
to get thèse duebills or mill cheeks we had to buy it or pay him for it. 
We bought them in every instance represented in thls account, and other 
people bought them the same as we did. We bought thèse duebills or mill 
cheeks as a resuit of an agreement between ourselves and the laborers 
that held it that we would take It and pay the money or give him goods for 
it, and he would surrender it to us. They were not orders issued by Hol- 
land & Weisinger. The check reads as foUows: 'There is due dollars 

for labor.' In the duebills the names of the laborers were given, but the 
names were not on the cheeks. If I got a duebill it would just be, say, for 
instance, Bill -Johnson has ?10 worth of time due him by the Long Leaf 
Lumber Company. The mill check is an ordinary check or round pièce of 
paper, and printed on them would be 'good for 5c,' or '10c,' or '25c,' as the 
case may be. 

"The duebill is a written statement In substance to the effect: 'There is 

due dollars for labor.' We had a bunch of thèse mill cheeks at the 

trial before, and they were offered in évidence. I do not know where they 
now are. We made the agreement because we could buy the cheeks and buy 
them in a way that we could afford to pay the Long Ijeaf Lumber Company ; 
we got the cheeks at a discount. It was the agreement that on paying them 
every 30 days we were to glve them the discount. There was no agreement 
with the Long Leaf Lumber Company that we were to look alone to them 
for payment. The contract between us and Judge Ford, the président of the 
Company, expressly stated that we would hâve a laborer's lien to secure 
thèse cheeks, and we bought the cheeks and duebills with that understanding 
and agreement." 

Cross-examined by Mr. Abbott: 

"Q. Did you hâve any agreemenV with any of thèse laborers that they 
would be responsible for the amount due on thèse cheeks, provided the Long 
Leaf Lumber Company did not pay them? A. I had no agreement with them. 
Q. You kept no account of the laborers from whom you bought the cheeks? 
A. Some of them are hère. I think you vfill see in the account where the 
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name shows froru whom we bought the checks ; some ot thein don't ; we dld 
Ilot keep ail the nanies. Q. Speakiiig generally, you can name the people 
from whom you bought thèse checks? A. I could name some of them. Q. 
Just from memory? A. Yes, sir." 

Redirect, examined by Mr. ITilI : 

"My recollections are that on the former trial we had mill checks amount- 
ing to Ç20Ô.Ô5, and the balance represonted by duebills. The duebills show 
each laborer to whom it was issued, the mill checks do not." 

Thereafter the case was again submitted to the court presumably 
011 ail the évidence, and judgment was rendered in favor of Holland 
& Weisinger as f oUows : 

"On this 28th day of February, 1914, there came on to be heard tlie matter 
of the claim of Holiand & Wieislnger, and the court, having heard tlie évi- 
dence and argument of the counsel, is of tlie opinion tbat the petitioners 
Holland & Weisinger should recover of and from W. A. Bell and L. B. Mene- 
fee the amount of their proven claim of $1,342.59, less the sum of $205.55, to 
wlt, the sum of $1,137.04 ; and it is therefore ordered, adjudged, and decreed 
by the court that the petitioners Holland & Weisinger do hâve and recover of 
and from W. A. Bell and L. B. Meiiefee the said sum of $1,137.04, with inter- 
est thereon at the rate of 6 per cent, pur annum from the 3d day of March, 
1908, and ail eosts in this behalf expended, for wbieh let exécution issue, 
to whicli finding and judgment W. A. Bell and L. B. Menefee except and in 
open court give notice of appeal to the United States Circuit Court of Ap- 
peals for the Fifth Circuit, and 60 days from this date is given them to pré- 
pare and submit bills of exception, statement of facts, and record for appeal." 

From this judgment this appeal is prosecuted. 

[1] Assuming that under our former décision, adverse to the lien 
claimed by Holland & Weisinger, the case after mandate received 
and entered upon was open for addition and amendment of the plead- 
ings and a new trial of the issue, we find that on such amendment 
as was made and such additional évidence taken the case stands no 
better for the allowance of the lien claimed ; because the évidence 
still shows that neither by contract, transfer, assignment, nor subroga- 
tion is the lien claimed sufficiently proved. 

[2] However this may be, our former décision was res adjudicata, 
and, so far as the claims of Holland & Weisinger for a lien on the 
property of the bankrupt was concerned, ended the litigation, and 
in tlie lower court there was nothing left to do in proceeding there- 
after in accordance with the views expressed in our opinion than to 
dismiss the claim with costs. See Durant v. Essex Co., 101 U. S. 
555, 25 L. Ed. 961 ; Kingsbury v. Buckner, 134 U. S. 671, 10 Sup. 
Ct. 638, 33 L. Ed. 1047 ; Tyler v. Magwire, 84 U. S. (17 Wall.) 283 ; * 
Gaines v. Rugg, 148 U. S. 228, 13 Sup. Ct. 611, 37 L. Ed. 432; In 
re Sanford Fork & Tool Co., 160 U. S. 247, 16 Sup. Ct. 291, 40 L. 
Ed. 414. 

In Gaines y. Rugg, just cited (148 U. S. 228, 13 Sup. Ct. 611, 37 L. 
Ed. 432), which as to reversai and mandate and after proceedings was 
very similar to the case in hand, it is said : 

"It is contended for the respondent that the decree of this court was oue 
absolutely reversing tlie decree of the Circuit Court ; that the Circuit Court 
had a right, therefore, to proceed In tlie case, in the lauguage of the mandate, 
not morely 'in conformity with the opinion and decree of this court,' but also 
•aocoi-diiig to right and justice,' and that therefore it had authority to permit 

»21 L. Ed. 576. 
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tbe défendant Rugg to take further testimony in support of his exceptions, 
'by way of défense to the title to the lands In controveray,' and to set down 
ttte cause 'upon the issues formed by the pleadings and exceptions aforesaid 
as to the title to said lands' ; in other woi'Js, that the whole controversy was 
to be reopened as if it had never been passed upon by this court as to the 
title and possession of the land. This eannot be allowed, and it is not in 
accordance with the opinion and mandate of this court." 

See pages 239, 240 of 148 U. S., page 615 of 13 Sup. Ct. [37 L. Ed. 
432]. 

The decree appealed from is reversed, and the cause is remanded, 
with instructions to dismiss the daim and demand of Holland & Weis- 
inger for a lien on the property of the Long Leaf Lumber Company 
and as against appellants herein, with costs. 



KELSON V. HECKSOHER et aL 

In re BLANTON. 

(Circuit Court of Appeals, Fourth Circuit December 14, 1914.) 

No. 1262. 

Bankbuptcy «©=5359 — Dividends — Appeal- — Revebsal — Refund. 

After a bankruptcy adjudication, H. and others recovered a judgment 
against the bankrupt in a state court for $4,276.68. That court, however, 
disallowed an additional claim for $5,000. The bankruptcy court allowed 
as a claim against the estate the amount fixed in the state court Judg- 
ment, and ordered that the clalmant should not be prejudlced by flling hls 
claim for such amount in any further proceeding taken in connection with 
the prosecution of an appeal from the order disallowing the additional 
sum, and that the déclaration of dividends would be withheld, provided 
an appeal was perfected within 60 days; otherwise, the court would not 
delay its action, or take account of the probable outcome of such appeal, 
and the further prosecution of the suit. H. and others waited more than 
60 days, and then prosecuted their appeal, in which the bankrupt assigned 
cross-errors, asking that the whole judgment against him be reversed. 
Pending the appeal, dividends were paid to H. and others on the claim 
as allowed, whereupon the state court reversed the judgment against the 
bankrupt in toto. IleM, that the condition on which the opportunity to 
hold up the dividends pending the appeal depended was as binding on the 
claimants as on the bankrupt and the trustée, and, not having appealed in 
time, claimants waived the condition, and hence the bankrupt's trustée 
was entitled to recover the dividends paid. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 545, 546; 
Dec. Dig. <Ê=»3.59. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
C. C. A. 9.] 

Pétition to Superintend and Revise, in Matter of Law, Proceedings 
of the District Court of the United States for the Eastern District of 
Virginia, at Richmond, in Bankruptcy ; Edmund Waddill, Jr., Judge. 

In the matter of bankruptcy proceedings against Joseph W. Blan- 
ton. A. Heckscher and others having been awarded dividends on a 
judgment recovered against the bankrupt in the state court, and such 
judgment having been reversed on appeal, Léon M. Nelson, trustée, 
applied to compel the repayment of the dividends, and pétitions to su- 

igssFor other cases see same topic, & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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perintend and revise, in matter of law, an order of the District Court 
confirming a referee's order den3'ing such application. Reversed. 

S. S. P. Patteson and R. L. Montague, both of Richmond, Va., for 
petitioner. 

A. L. Holladay and Hill Montague, both of Richmond, Va. (A. B. 
Dickinson, of Richmond, Va., on the brief), for respondents. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. Proceedings instituted by Warner Moore 
& Co. and other creditors on September 12, 1907, resulted in Joseph 
W. Blanton being adjudged an involuntary bankrupt on October 7, 
1907. At thèse dates an action by A. Heckscher and others against 
Blanton was pending in the law and equity court of the city of Rich- 
mond, and on November 11, 1907, after the adjudication in bank- 
ruptcy, a judgment was entered in favor of the plaintiffs for the aggre- 
gate sum of $4,276.68, with interest from September 15, 1899. In 
this litigation the state court disallowed an additional claim of $5,000 
and interest set up by the plaintiffs. On May 27, 1907, under a péti- 
tion filed by Heckscher and his associâtes, the référée in bankruptcy 
recommended the payment of dividends to them on the amounts re- 
covered in the state court. As to this pétition and report the court 
made this order on December 23, 1907: 

"It is ordered that tlie petitloners above named may file their proof of 
debt against the bankruDt's estate before the référée in this case for the 
amount specified in the decree of the law and equity court of the city of Rich- 
mond of November 11, 1907, being one of the exhibits filed with. their said péti- 
tion, and by so doing, and the receiving of any dividend properly declared upon 
their said debt, they shall net be prejudiced in any further proceeding that 
they may take in connection with the prosecution of an appeal in the Su- 
prême Court of Appeals of Virginia, or before the law and equity court of 
the city of Richmond, on account of the indebtedness claimed by them to 
exist against the bankrupt. The déclaration of a dividend, however, upon 
said debt, is hereby withheld until the further order of the court herein. 
Petitloners having intimated in their said pétition a désire to appeal from 
the order of the law and equity court of the city of Richmond flxing the 
amount of said indebtedness, as covered by the decree of llth November, 
1907, as well as determining that the same is a debt as to which the dis- 
charge in this case will be a bar, and counsel for the bankrupt and gênerai 
creditors having llkewise intimated a désire to appeal from said decree flxing 
any liability against the bankrupt aforesaid, the court doth order that said 
appeals be perfected within 60 days from this date ; otherwise, this court 
will not delay its action herein or take further account of the probable out- 
come of such appeals and the further prosecution of said suit." 

No appeal having been perfected within the 60 days, under an or- 
der made 17th of June, 1908, without objection from the trustée of the 
bankrupt, dividends were paid to Heckscher and his associâtes accord- 
ing to the decree of the state court ; but after receiving the payments 
they perfected their appeal, seeking to hâve the Suprême Court of Ap- 
peals of Virginia modify the judgment of the law and equity court by 
allowing them their additional claim of $5,000 and interest which that 
court had rejected. The bankrupt, Blanton, in accordance with the 
state practice, assigned cross-error, asking the Suprême Court of Ap- 
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peals to hold that there should hâve been no recovery against him in 
favor of Heckscher and others. The Suprême Court of Appeals of 
Virginia decided ail the issues in favor of the bankrupt, and reversed 
and overruled the judgment entered against him on the faith of which 
dividends had been paid out of his estate to Heckscher and the other 
plaintiflfs in the action. Relying on the judgment of reversai, the trus- 
tée of the bankrupt estate, by pétition filed March 3, 1911, asked the 
référée to reconsider and reject the claims of Heckscher and his as- 
sociâtes, and require them to pay back to the trustée the amounts paid 
to them as dividends, with interest from the date of payment. The 
référée sustained a demurrer to this pétition, and his action was 
confirmed by the District Court, on the ground that the order of the 
court above quoted, withholding the dividends, was on the express con- 
dition that the appeal should be perfected within 60 days from its 
date ; "otherwise, this court will not delay its action herein or take 
further account of the probable outcome of such appeal and the pros- 
ecution of said suit." 

The review of this action of the District Court involves a question 
of law only since the facts were admitted. The Bankruptcy Act pro- 
vides that creditors may be required to ref und dividends paid to them 
at any time before the estate is finally settled. Section 57, "c," "k," 
and "/"; Pirie v. Chicago Title & Trust Co., 182 U. S. 438, 21 Sup. 
Ct. 906, 45 L. Ed. 1171. None of the parties questions the propriety of 
the action of the District Court in allowing the litigants to continue 
their contest in the state courts to a conclusion ; and it cannot be 
doubted that the final judgment of the state court as to the amount 
and validity of the claim of Heckscher and his associâtes should be 
held binding on them as well as on the bankrupt. It foUows that, when 
the trustée asked the District Court to require Heckscher and his as- 
sociâtes to refund the money paid to them from the bankrupt estate, 
they appeared before the court as persons who had received a por- 
tion of the bankrupt estate without any légal right to it. 

It is insisted, however, on the authority of Deposit Bank v. Board 
of Councilmen, 191 U. S. 499, 24 Sup. Ct. 154, 48 L. Ed. 276, that 
the final adjudication by the Suprême Court of Appeals of Virginia 
could not affect the rights of the parties, since they had been already 
determined by the order of the District Court. That case cited does 
not apply, for the reason that in this case the District Court held up 
the matter on the merits and refused to adjudge in accordance with 
the judgment of the court of law and equity, but, on the contrary, al- 
lowed the parties opportunity to obtain the judgment of the Suprême 
Court. 

The condition upon which that opportunity was allowed was as bind- 
ing on the claimants as on the bankrupt and the trustée. The claimants, 
Heckscher and his associâtes, cannot be allowed to avail themselves 
of the benefits of the condition that the appeals should be perfected 
in 60 days without being bound by its restrictions. The order clearly 
imported the condition that both parties should perfect their appeals 
within 60 days. Had the claimants perfected their appeal within 60 
days, the bankrupt could hâve objected to the payment of dividends to 
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them until he could come into the appeal by cross-error and hâve the 
entire issue which was before the lower court passed on by the Su- 
prême Court of Appeals; and the fédéral court could not hâve hes- 
itated to sustain the objection. The fact that the bankrupt made no 
objection to the payaient of dividends after the expiration of the 60 
days is nothing against hiin on the issue of requiring the dividends to 
be refunded after the décision of the Suprême Court of Appeals, for 
lie might well hâve been content to let the matter rest as it was ad- 
judged by the court of law and equity, rather than incur the expense 
of further htigation. But when the claimants, after receiving the div- 
idends, disregarded the condition of 60 days and took their appeal, 
they by that act asserted to the bankrupt the invalidity of the condi- 
tion, and their right to increase his debt to them by appeal, and to set 
up any increase they could obtain in the bankrupt court. This was a 
clear challenge to relitigate the matter, waiving the condition as to 
time prescribed by the fédéral court. Having thus waived the pro- 
tection of the time condition and reopened the litigation, it does not 
lie in the mouths of Heckscher and his associâtes to say they will not 
abide the unfavorable resuit. They cannot be allowed, after they 
bave asserted the invalidity of the 60 days condition as against them- 
selves, to assert that the bankrupt was wholly eut off from having the 
judgment against him reversed by the Suprême Court of Appeals by 
reason of the validity of the 60 days condition ; nor can they be allowed 
to hold the dividends paid to them on the f aith of their own observance 
of the condition, after they hâve put the bankrupt to the expense and 
pains of meeting their appeal undertaken in disregard of the condi- 
tion. They must abide the resuit of the appeal which they themselves 
instituted. 
Reversed. 



NELSON V. HECKSCHER et aL 

In re BLANTON. 

(Circuit Court of Appeals, Fourth Circuit. December 14, 1914.) 

No. 1279. 

Bankroptcy ®=3440 — Obdeb in Bankruptcy Pkoceedings — Review — Ap- 
peal. 

Where an order denying the pétition of a bankrupt's trustée to recover 
dividends paid to certain claimants, involving questions of law only, it 
was revievvable on a pétition to superintend and revise, and not by appeal. 

[Ed. Note.— For otber cases, see Bankruptcy, Cent Dig. § 915 ; Dec. 
Dig. <g=>440. 

Appeal and review in bankruptcy cases, see note to In re Eggert, 43 
0. C. A. 9.] 

Appeal from the District Court of the United States for the Eastern 
District of Virginia, at Richmond, in Bankruptcy; Edmund Waddill, 
Jr., Judgt 

In the matter of bankruptcy proceedings of Joseph W. Blanton 
Prom an order denying the pétition of Léon M. Nelson, trustée, to re- 

@::::;5For oclier cases see same topic à KEY-NUMBER in ail Key-Numbered Djgeats & Indexes 
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cover certain dividends paid on daims of A. Heckscher and others, the 

trustée appeals. Dismissed. 

S. S. P. Patteson and R. L. Montagne, both of Richmond. Va., for 
appellant. 

A. L. Plolladay and Hill Montagne, both of Ricnmond, Va. (A. B. 
Dickinson, of Richmond, Va., on the brief), for appellees. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. This case was brought up for review, both 
by pétition to superintend and revise and by appeal. As there are 
only questions of law involved, the case was decided upon the pétition 
to superintend and revise. 219 Fed. 679, 135 C. C. A. 351. 

For this reason, the appeal in this case will be dismissed, with costs, 
as having been improvidently taken. 

Dismissed. 



GRANTZ et al. v. LUCKENBACH et al. 

(Circuit Court of Appeals, Fourtli Circuit. November 5, 1914.) 

No. 1286. 

Collision ©=>105 — Steamships in Haeboe Watees — Mutual Faults. 

A decree finding tliat the steamships Sigmaringen and Jacob Lucken- 
bach were both in fault for a collision in the Patapsco river In the day- 
time, when one, in swinging to enter the main channel from the anchor- 
age grounds on its west side, passed Into the Curtis Bay channel on the 
north, down which the other was approaching, held sustalned by the évi- 
dence, on the ground that, although one was approaching from the star- 
board side of the other on a crossing course, neither obeyed the starboard 
hand rule, and that both proceeded at fuU speed without any signal 
agreement for crossing, and without proper référence to the movements 
of the other, although the danger of collision should hâve been apparent 

[Ed. Note. — For other cases, see Collision, Dec. Dig. <g=>l05.] 

Cross-Appeals from the District Court of the United States for the 
District of Maryland, at Baltimore ; John C. Rose, Judge. 

Suit in admiralty for collision by Herman Grantz, master of the 
steamship Sigmaringen, against the steamship Jacob Luckenbach, with 
cross-libel by Edgar F. Luckenbach and others, joint owners of the 
Luckenbach, against the Sigmaringen. Decree against each vessel for 
half damages, and both appeal. Affirmed. 

For opinion below, see 206 Fed. 226. 

R. E. Lee Marshall, of Baltimore, Md. (Charles W. Field, of Balti- 
more, Md., on the brief), for appellants and cross-appellees. 

James K. Symmers, of New York City (Barry, Wainwright, Thacher 
& Symmers, of New York City, on the brief), for appellees and cross- 
appellants. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. On April 28, 1913, at about 6:11 in the 
morning, the Jacob Luckenbach, an American steamship, and the Sig- 

®=5For other ca.ses see same topic & KEY-NUMBER in ail Key-Numbered Digests & lade.xes 
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maringen, a German steamship, collided in the Patapsco river near the 
junction of the Curtis Bay and the Ft. McHenry channels. Both ves- 
sels were injured, and there was a libel by the Signiaringen and a cross- 
libel by the Luckenbach ; each alleging the other to be entirely at f ault. 
The District Court found both vessels at fault and decreed accordingly, 
and both bave appealed. The material issues may be disposed of with- 
out particular référence to the numerous assignments of error. 

The Luckenbach, 300 feet long, with a full cargo of coal and draw- 
ing 24 feet of water, was proceeding from the Curtis Bay channei, 
which is 250 feet wide and 30 feet deep, with the intention of stopping 
temporarily in the anchorage basin-before going to sea. Its maximum 
speed was 8 knots, and it was going at about S knots, an hour. The 
Sigmaringen, 394 feet long, in ballast and drawing about 26 feet of 
water, had anchored the night before in the anchorage basin, with the 
intention of proceeding the next morning to Baltimore. The anchor- 
age basin, which is 300 feet wide and 35 feet deep, hes south of the 
Curtis Bay channei and west of the main Ft. McHenry channei, where 
the two channels come together almost at a right angle. There was 
some différence among the witnesses as to the précise point of the an- 
chorage of the Sigmaringen ; but we think the testimony well supports 
the conclusion of the District Judge that it was on the western side of 
the basin and about 1,000 feet from the White Spar buoy, which is 
located on the northwestern corner of the anchorage basin, where it 
makes ofif from the Curtis Bay channei. 

Before the Sigmaringen moved, it was in a west wind of 6 miles an 
hour, and so headed west — whether exactiy west, or a little north or 
south of west, is immaterial. The pilot on the Sigmaringen testified 
that from this position, in order to get into the Ft. McHenry channei, 
he gave the order, "Slow ahead, hard aport helm." When this starting 
order was given the Luckenbach was in full view, coming down the 
Curtis Bay channei about a half mile distant. The effect of the order 
was to start the engine at 6:07, and swing the ship to starboard with 
a slow movement forward. At 6:08, the engines were by order of the 
pilot, put at full speed ahead. The Sigmaringen, thus steaming diagon- 
ally across the anchorage grounds to the Ft. McHenry channei with the 
change to full speed, was headed to cross the course of the Luckenbach, 
coming down the Curtis Bay channei a very short distance away. On 
the other hand, the master of the Luckenbach could not fail to observe 
that the Sigmaringen was on his starboard ; and he was therefore bound 
to know that if rule 19 applied his duty was to keep out of her way. 
It is not necessary to attempt to fix exact distances and locations, for 
in thèse narrow waters very careful navigation was due from two ves- 
sels in such close proximity. 

It should hâve been évident to the pilot of the Sigmaringen, in this 
situation, that there would be some risk of the Luckenbach getting out 
of the channei, if she attempted to pass around the Spar buoy astern 
of the Sigmaringen. The risk would hâve been obviously greater if 
the Sigmaringen kept its slow speed, which she was bound to do under 
article 21 if she intended to dépend on the Luckenbach's observing ar- 
ticle 19 and keeping out of her way. The plain view of the Luckenbach 
going straight ahead was sufficient warning to the Sigmaringen thaï 
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the master of the Luckenbach did not agrée that he was bound to 
keep out of the way or pass astern, and yet she proceeded and increased 
her speed in violation of the rule. 

The vvarning to the master of the Luckenbach of the danger of col- 
lision was equally clear f rom the moment that he saw the Sigmaringen 
weigh anchor and commence to turn ; for this was notice that she prob- 
ably intended to leave the anchorage basin and go into one or the other 
of the channels. The Luckenbach was then about opposite the last 
buoy, which was very near the junction of the two channels, and intend- 
ing to go into the anchorage basin, from which the Sigmaringen was 
moving. 

This statement of the gênerai course of the two vessels and their 
proximity, about which there seems to be no dispute, leaves no doubt 
that due care required that neither should proceed without an under- 
standing between them as to the course each would take. We cannot 
resist the conclusion that both went stubbornly ahead without any un- 
derstanding, each taking for granted, without response from the other, 
that in a doubtful situation the other had heard and would act on her 
signal. The Sigmaringen gave one blast as she straightened for the 
channel, and, though receiving no answer to indicate that the Lucken- 
bach had heard and would keep clear of her starboard course, she not 
only continued, but increased her speed, and slightly changed her 
course. Reliance on the sight of escaping steam from the whistle of the 
Luckenbach without any sound, as indicating an assent to her signal, 
cannot excuse this négligence ; for the f ailure of the whistle of the 
Luckenbach to sound should hâve been notice to the Sigmaringen that 
the Luckenbach might be unable to signal her course. 

Under thèse conditions the duty of the Sigmaringen to slow down 
or reverse, rather than accelerate her speed, seems plain. The case of 
The Cygnus, 142 Fed. 85, 73 C. C. A. 309, relied on by counsel, was 
entirely différent. There the Dimock, the privileged vessel, kept her 
speed, gave the signal of one blast, heard the signal given by the Cygnus, 
the burdened vessel, of two blasts, which indicated a proposai to waive 
the privilège ; the Dimock ref used to respond, thus indicating plainly 
her refusai to waive her privilège. The court therefore held that the 
Dimock was not in fault, and that the collision was due to the ignor- 
ance of the master of the Cygnus that it was his duty under the rule 
to keep out of the way of the Dimock unless she waived her privilège. 

The utmost that can be said for the master of the Luckenbach is that 
he might hâve had reason to doubt, when the Sigmaringen first weighed 
anchor, whether she would take an opposite or a crossing course. But 
he had every reason to believe, from the movement of the Sigmaringen, 
that in leaving the anchorage basin she would steer into one of the chan- 
nels with the risk of collision, unless the required précautions were 
taken. She was on his starboard, and his obligation was to keep out 
of her way, if she did that which he ought to hâve known she probably 
would do, namely, go into the main channel across his own course, 
which was to be into the anchorage basin. Indeed, he admits that, al- 
though he saw the Sigmaringen under hard aport helm, he took for 
granted she would move starboard to starboard, did not signal, and 
kept on his course, without slowing down, reversing, or taking any 
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other précaution. Contrary to the well-established rule, he expected 
to crosî the bow of the Sigmaringen by a "close shave." His testimony 
shows that he thought of the duty of having an understanding vvith the 
Sigmaringen by signais, but did not give them proniptly, for fear of 
confusing two other vessels. He later did signal with two blasts, and, 
though there was no response, did not reverse until it was too late. 
It seems obvious that when the master of a steamer sees that the cir- 
cumstani.es require signaling the nearest vessel to avoid misunderstand- 
ing, and cannot give the signal for fear of confusing other vessels, his 
duty is to stop. 

We see no ground to excuse either of the vessels under the rule that 
the privileged steamer will not be held in fault for maintaining lier 
course and speed as long as it is possible for the other to avoid her by 
porting, in the absence of some distinct indication that the burdened 
vessel is about to fail in her duty. The Delaware, 161 U. S. 466, 16 
Sup. Ct. 516. 40 L. Ed. 771 ; The Cygnus, 142 Fed. 85, 73 C. C. A. 309. 

On the contrary, accepting with full faith the reasons given by the 
officers of each ofthe vessels for the course they took, both vessels 
were clearly in fault under the rule that if a steamer be approaching 
another which bas disregarded her signais, or whose positions or move- 
ments are uncertain, she is bound to stop until the course of the other 
vessel be ascertained. The New York, 175 U. S. 187, 20 Sup. Ct. 67, 
44 L. Ed. 126. 

The judgment of the District Court is affîrraed. 



ATCHISON, T. & S. F. RY. CO. v. DE SEDILLO.f 
(Circuit Court of Appeals, Bighth Circuit January 4, 1915.) 
No. 4158. 

1. Railroads ®=>346 — Persons on Tback — Death — Presiimption of Due 

Caee. 

Where It was claimed tbat décèdent was killed while endeavoring to 
cross defendant's railroad tracks at a point where a much-used patti 
passed over the tracks, a presumptlon that, in the absence of direct évi- 
dence to the contrary, décèdent was exerclslng due care to dlseover and 
avoid the cars, could not appiy until it was shown that he undertook to 
cross at the point claimed. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1117-1123; 
Dec. Dlg. ®=>346.] 

2. Raileoads <©=»348 — Persons on Teack — Death — Evidence. 

In an action for death of plaintifî's décèdent on a railroad track, évi- 
dence held insiifficient to warrant a finding that décèdent was killed while 
attempting to cross the tracks at a point where a path led over them and 
where the railroad company would be required to exercise care to avoid 
tnjury to persons. 

[Ed. Note.— For other cases, see Railroads, Cent. Dlg. §§ 1138-llbO ; 
Dec. Dig. ©=5348.] 

3. Evidence <g=»54 — Pbesumptions. 

In the great majority of cases, a presumptlon cannot be based on an- 
other presumptlon. 
[Ed. Note. — For other cases, see Evidence, Cent. Dlg. § 74; Dec. Dig. 

®=:>54.] 

€=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
t Rehearing dented March 19. 1915. 
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In Error to the District Court of the United States for the District 
of New Mexico; Wm. H. Pope, Judge. 

Action by Josefita G. De Sedillo against the Atchison, Topeka & 
Santa Fé Railway Company. Judgment for plaintiff, and défendant 
brings error. Reversed and remanded for a new trial. 

W. C. Reid, of Albuquerque, N. M., and Robert Dunlap, of Chicago, 
111. (Gardiner Lathrop, of Chicago, 111., H. L. Waldo, of East Eas 
Vegas, N. M., and R. E. Twitchell, of Santa Fé, N. M., on the brief), 
for plaintiff in error. 

Marron & Wood, of Albuquerque, N. M., for défendant in error. 

Before CARLAND, Circuit Judge, and THOMAS C. MUNGER 
and YOUMANS, District Judges. 

YOUMANS, District Judge. Défendant in error recovered judg- 
ment against the railway company for the killing of her husband, Ra- 
faël L. De Sedillo, by the alleged négligent opération of an engine and 
cars at Albuquerque, N. M. The railway company denied négligence, 
and alleged that the death of De Sedillo was attributable to his own 
négligence, and that he was intoxicated at the time he was struck by 
the cars of the railway company. 

Some time after midnight on the 24th of March, 1912, De Sedillo 
left a saloon in Albuquerque. His body was found about 4 o'clock in 
the morning of that day upon the track in the switchyard of the rail- 
way company about 500 feet distant from a point at which a path led 
up to the embankment on which were laid the railway tracks of plain- 
tiff in error. It is alleged that De Sedillo was struck while in the act 
of crossing the tracks at this point, after having gone along this path, 
with the intention of going to his mother's house, which was situated 
on the other side of the tracks. His mother lived in the outskirts of Al- 
buquerque, and adjacent to the yards of the railway company. In 
order to reach her house from the saloon it was necessary for De Se- 
dillo to cross the railway tracks at some point. He could hâve crossed 
at a public crossing called the Baralas Crossing, on Trumbull avenue, 
not very far from his mother's house. The path referred to ran across 
a pièce of acreage. By the path the distance to her house was shorter 
than by way of the Baralas Crossing. There were four parallel tracks 
between the point where this path struck the right of way of the rail- 
way company, and the house of the mother of De Sedillo. It had 
rained during the night. At 7 o'clock that morning heel -marks or 
footprints were found on the path near the railway track, and be- 
tween the rails of the first track. The mother of De Sedillo heard cries 
during the night. From a point on the railway track near the path, 
and extending to a point about 25 yards from where the body was 
found, two marks appeared on the ground. The switching crew 
sw'tched cars in the yard that night and morning. 

The extent to which reliance is placed on inference in this case is 
shown from an excerpt from the statement to the jury, immediately 
after it was impaneled, by the attorney for défendant in error. After 
narrating the facts, as above stated, he said : 
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"We will ask yon to Infer from this évidence as a matter of fact that the 
deceased was coming, from where lie had been with his friends, along the 
path ; that he went up there and hesitated before going on the tracks ; that 
when he stepped upon the tracks he suddenly found himself confronted wlth 
thèse cars coming down on him out of the darkness. * • * He found thèse 
cars suddenlj' coming down there through the darkness. He attempted to 
throw himself back off the track when the cars hit him, threw hlm backwards 
in the way they were going. He seized something under the car, the brake 
or some other exposed place, grasped it wlth hls hands, and began to call out 
for help, and no one in charge of the train hearing him, and they dragged 
hlm, hanging on this way, 500 feet or thereabouts, and went over to cross 
tracks, and then hls heel rau into the frog and caught and puUed him loose 
and he was killed." 

Under the allégations of the complaint it was necessary for the 
plaintiff to prove : 

(1) That the point at which it was alleged De Sedillo was struck was 
such a Crossing as imposed on the railway company at ail times the 
exercise of ordinary care to guard against injury to persons crossing 
at that point. 

(2) That De Sedillo was struck at that point while attempting to 
cross. 

(3) That the railway company was négligent. 

For the purposes of this décision it may be assumed that the first 
and third essentials above enumerated were shown by the testimony. 
To sustain the second essential there is no direct testimony except the 
fact of the finding of the body of De Sedillo on the track at a point 
500 feet below the alleged crossing, and the circumstances connected 
therewith. One foot was severed from the body, and was held in a 
frog. Blood was found near the body. From thèse facts the infer- 
ence is warranted that De Sedillo was run over and killed by defend- 
ant's cars. 

To show that De Sedillo was struck at the alleged crossing, the fol- 
lowing facts are relied upon : 

(1) The heel marks or footprints on the path near the track, and 
on the first track between the rails. 

(2) Two marks along the track extending from the point near the 
heel marks, or footprints, to a point about 25 yards above the place 
where the body was found. 

From thèse two facts the following inferences are sought to be 
drawn : 

(1) That the heel marks, or footprints, were made by De Sedillo. 

(2) That he was walking along the path going to his mother's house. 

(3) Thaf he was struck by the cars, which were being backed by a 
switch engine. 

(4) That he caught hold of some projection of a car and was dragged 
about 500 feet. 

(5) That as he was dragged his heels, or feet, made the two marks 
along the track. 

(6) That his foot caught in a frog, and his hold was broken. 

(7) That he was then run over and killed. 

[1] In further support of plaintifï's case, benefit is claimed, in the 
absence of direct évidence, of the presumption that the deceased was 
not négligent ; that before he undertook to cross the track he used due 
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care to discover and avoid the cars. Upon a proper state of facts that 
presumption is permissible. Texas & Pacific Rv. Co. v. Gentry, 163 U. 
S. 353, 16 Sup. Ct. 1104, 41 L. Ed. 186; Baltimore & Potomac R. R. 
Co. V. Langrigan, 191 U. S. 461, 24 Sup. Ct. 137, 48 h. Ed. 262; No. 
Pac. R. Co. V. Spike, 121 Fed. 44, 57 C. C. A. 384. 

[2, 3] But, before that presumption can hâve application it must ap- 
pear from the évidence that deceased undertook to cross at the point 
alleged. There is nothing to show this except the heel marks, or foot- 
prints. There is an utter absence of testimony that the heel marks, or 
footprints, were made by De Sedillo. The testimony on behalf of de- 
fendant in error tended to show that the path was generally used for 
the purpose of crossing the tracks. The heel marks, or footprints, 
were not discovered until about 7 o'clock in the morning. Two or 
Ihree heurs had intervened between the discovery of the footprints and 
the finding of the body of De Sedillo. No reasonable inference can 
be drawn that the heel marks, or footprints, were made by De Sedillo. 
In order to connect De Sedillo with the two marks along the track it 
was necessary to infer that at the instant of being struck he seized 
some handhold or projection on the car, and was dragged 500 feet. 

"The requirement that the logical Inference styled a presumption of fact 
should be a strong, natural, and immédiate one, brings as a corollary the 
rule that no inference can legitimately be based npon a fact the existence of 
whlch itself rests upon a prior inference. In other words, there can be, in 
the great majority of cases, no presumption upon a presumption. On the 
contrary, the fact used as the basis of the inference, the terminus a quo, so 
to speak, must be established in a clear manner, devold of ail uncertainty." 
Chamberlayne's Modem Law of Evidence, § 1029, p. 1228; United States v. 
Ross, 92 U. S. 281, 23 L. Ed. 707 ; United States v. Pugh, 99 U. S. 265, 25 L. 
Ed. 322 ; Manning v. Ins. Co., 100 U. S. 693, 25 L. Ed. 761 ; Cunard S. S. Co. 
V. Kelley, 126 Fed. 610, 61 C. C. A. 532 ; Thayer v. Smoky HoUow Coal Co., 
121 lowa, 121, 96 N. W. 718; Duncan v. Chicago, R. I. & Pac. R. Co., 82 
Kan. 230, 108 Pac. 101. 

In order to find for défendant in error, it was necessary for the jury 
to infer at least six successive facts, each one, after the first, dépendent 
on ail that preceded. 

There was uncontradicted testimony showing that De Sedillo was 
in a saloon in Albuquerque as late as 1 o'clock that night, and that he 
was in an intoxicated condition. Thompson, an employé of the railway 
Company, testified that he saw De Sedillo in the yards of the railway 
Company about 4 o'clock in the morning, and that he was in an intoxi- 
cated condition at that time. Upon being directed by Thompson as to 
the way to cross the railroad tracks, De Sedillo replied that he intended 
to go in the direction in which he was going. A short time after this 
conversation between Thompson and De Sedillo, the body of the latter 
was found in the yards. There is nothing to contradict the testimony 
of Thompson. Therefore, in addition to indulging in the inferences 
above mentioned, the jury disregarded the testimony of the one wit- 
ness who stated that he saw and talked with De Sedillo a few minutes 
before he was killed. 

Juries are the sole judges of the credibility of witnesses. There 
may hâve been something about Thompson's manner of testifying that 
219 F.— 44 
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led the jury to disbelieve him. It was not within the province of the 
jury, however, to go further and supply by successive interdependent 
inferences the testimony necessary to sustain a verdict. 

The motion on behalf of plaintiff in error, at the close of the testi- 
mony, for a directed verdict in its favor, should hâve been granted. 
For the failure to grant that motion the case is reversed and remanded 
for a new trial. 



In re MITCHELL et al. 

Ex parte McGOVBRN. 

(Circuit Court of Appeals, Second Circuit December 15, 1914.) 

No. 55. 

1. Banketjptcy <S=>81 — Bankhuptct Pétition — Jurisdictton. 

A bankruptey pétition must be addressed to the court authorlzed by 
law to take eognizance of the case, which jurisdiction is dépendent on the 
résidence of the debtor and cannot be waived by his voluntary appear- 
ance or otherwise. 

[Ed. Note.— For other cases, see Bankruptey, Cent Dlg. §§ 59, 113-118, 
125 ; Dec. Dig. <®=>81.] 

2. Bankeuptct iS=5l5 — Courts — Jurisdiction — Paktnebship. 

Bankr. Act (Act July 1, 1898, c. 541, 30 Stat 544 [Comp. St. 1913, § 
9589]) § 5, subd. "c," provides that the court of bankruptey, which has 
jurisdiction of one of the partners, may bave jurisdiction of ail, and of 
the administration of the partnershlp and individual property. Held, 
that a court, which has jurisdiction over one partner, can take jurisdic- 
tion over the flrm, without référence to whether the flrm is six months 
old, and whether there is any spécifie allégation as to the flrm's principal 
place of business. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. § 21 ; Dec. Dlg. 
<S=>15.] 

'.i. Bankruptcy i©=>81 — Courts — Jurisdiction — Pétition. 

Bankr. Act 1898, § 2, gives courts of bankruptey jurisdiction to adjudge 
persons bankrupt who hâve had their principal place of business, resided, 
or had their domicile within their respective jurisdictions for the pre- 
ceding six months, or the greater portion thereof, and section 5, subd. 
"c," déclares that such courts, which hâve jurisdiction of one of the part- 
ners, may bave jurisdiction of ail and of the administration of the part- 
nershlp and individual property. Held, that a bankruptey pétition, al- 
leging that the bankrupts M. G. and A. were and had been, for more than 
six months next preceding the date of the flling of the pétition, engaged 
prinàpally in the business of stockbrokers, and that their principal place 
of business during ail of such period had been and was in the liorough 
of Manhattan, city of New York, and Southern District of New ïork, 
sufîiciently and properly alleged the résidence of the individuals, and was 
sufflcient to give the court jurisdiction of them and of the flrm which they 
composed, without référence to the length of tlme the firm had existed, 
etc. 

[Ed. Note.— For other cases, see Bankruptey, Cent Dig. §§ 59, 113-118 
125 ; Dec. Dig. <g=>81.] 

Pétition to Revise and Appeal from Order of the District Court oî 
the United States for the Southern District of New York. 

<g33Por other ca.sps see same topic & KEY-NUMDER in ail Key-Numt)ered Digests & Indexes 
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This matter cornes hère upon an appeal from and a pétition to re- 
vise an order of the United States District Court for the Southern Dis- 
trict of New York, filed therein on March 23, 1914 (211 Fed. 778), and 
which denied a motion made by Thomas B. McGovern for an order 
vacating the orders of adjudication of bankruptcy herein, opening his 
default, striking out the answer and appearance interposed on his be- 
half, or permitting him to file an answer raising the issues of fraud and 
the jurisdiction of the court. 

On February 20, 1913, J. Murray Mltchell, Frederick B. Alexauder, aiul 
Thoirias B. McGovern executed articles of copartnership and forined the 
firin of Mltcliell & Co. Jiist before the firtn of Mitchell & Co. was organlzed 
Mr. Mitchell went to his father-in-law, ïhoraas B. AIcGovern, who up to that 
time had never been engagea in the .stockbrokerage business and asked him 
to aid in the reorganization of the flmi of Alexander & Co., of which firin 
Mr. Mitchell was at that time a partner and which was then in flnancial ditfi- 
culty. Various représentations were made by Mitchell to Induce McGovern 
to form the firm of Mitchell & Co. and to assume the debts of that flrm. It 
is claimed that among the fraudulent reprcsentations made by Mitchell to 
McGovern was that of exhibiting to the latter a statement of the assets and 
liabilitles of Alexander & Co. which Mitchell stated to be correct and to 
bave been taken from the books of the firtn. The statement showed the firiii 
of Alexander & Co. to be solvent and McGovern was assured by Mitchell that 
such was its condition. McGovern, relying on thèse false représentations oï 
Mitchell, executed the copartnership agreement heretofore mentioued. The 
agreement provided that it should be tenninable at any time at the instance of 
any partner on ten days' notice. By this agreement the assets of Alexander 
& Co. were to be transferred to tho firm of Mitchell & Co. and Mitchell & Co. 
assumed the debts of Alexander & Co. Substantlally ail of the debts of 
Mitchell & Co. consist of the debts of Alexander & Co. which had been as- 
sumed. 

A pétition in bankruptcy to déclare J. Murray Mitchell, Thomas B. Mc- 
Govern, and Frederick B. Alexander, Individually and as partners composing 
the flrm of Mitchell & Co. involuntary bankrupts, was filed on March 22, 1913, 
in the District Court for the Southern District of New York. But prior to 
the flling of the pétition, and on March 18, 1918, the firm of Mitchell & Co. 
was dissolved by an agreement in writing which ail the parties executed. 
The dissolution was occasioned by McGovern, who diseovered that représenta- 
tions made to him were false and gave notice that he should withdraw. 

The day the pétition in bankruptcy was flled McGovern sailed for South 
America, In accordance with business engagements made long before and for 
the purpose of looklng after bis interests in the viclnity of Rio de Janerio. A 
short time before leaving on this trip he learned of the threatened bankruptcy 
proceedings against the flrm of Mitchell & Co., consulted his lawyer, explaiu- 
ing the necessity of his departure, and arrauging with his attorney to care 
for his interests during his absence. 

McGovern was by his business engagements prevented from returnlng to 
the United States until December 6, 1913, and on arrlvlng in this country 
learned for the first time that an adjudication in bankruptcy was entered on 
April 10, 1913, against tlie flrm of Mitchell & Co. and against J. Murray 
Mitchell and Frederick B. Alexander individually ; and that on June 2.5th a 
like decree was entered against hlmself. McGovern also diseovered that his 
attorney had filed an answer for him individually but had defaulted in ap- 
pearing before the Spécial Master, to whom the hearing on the issues raised 
by the answer had been referred. 

McGovern thereupon petitioned the court to vacate its order adjudicatlng 
him a bankrupt, both as an individual and as a member of the firm of Mitchell 
& Co., and that he be permitted to flle an answer. The petitioner claims he 
is not insolvent and relies upon other points as will appear in the opinion of 
this court. 
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Parker, Davis, Wagner & Walton, of New York City (Arnold L. 
Davis and Roy M. Robinson, both of New York City, of counsel), for 
appellant. 

A. J. Keogh, of New York City, for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

ROGERS, Circuit Judge (after stating the facts as above). The 
question présentée! to us is whether an error was committed by the 
court below in declining to reopen the adjudication of bankruptcy en- 
tered against Mr. McGovern. Did the court below hâve jurisdiction to 
ad judicate the iirm of Mitchell & Co. or any of the partners a bankrupt ? 

The Bankruptcy Act, § 2, gives courts of bankruptcy jurisdiction "to 
adjudge persons bankrupt who hâve had their principal place of busi- 
ness, resided, or had their domicile within their respective territorial 
jurisdictions for the preceding six months, or the greater portion 
thereof." 

The allégation in the pétition in bankruptcy upon the matter of rési- 
dence or domicile was as follows: 

"Tliat J. Murray Mitchell, Thomas B. McGovern, and Frederick B. Alox- 
aiider are and hâve beau for more tUan six months next preceding the date 
of the filing of this pétition, engaged prlucipally in the business of stock- 
broljers, and that their principal place of business during ail of sald periofi 
has been and now is in the borough of Manhattan, city of New York, in sald 
Southern District of New York." 

The allégation thus made is somevvhat indefinite. The appellant 
daims that the statement must be regarded as an allégation that the firm 
of Mitchell & Co. had their principal place of business in the South- 
ern District of New York, and that there is no allégation that McGov- 
ern was a résident of New York, or that any of the individual mem- 
bcrs of the firm had a résidence or domicile in New York. The conten- 
tion is, therefore, that upon the allégations the court was without 
jurisdiction, as the partnership has not continued for more than three 
months. The pétition, however, alleged, if we accept the appellant's 
construction of it, that Mitchell, McGovern, and Alexander had been 
partners for more than six months, and that during that period their 
place of business was in the borough of Manhattan, city of New York, 
in the Southern District of New York. Mitchell and Alexander put in 
110 answer. McGovern appeared by attorney in fact and denied merely 
that he was insolvent and that a transfer had been made as the pétition 
alleged with intent to prefer. The averments as to the partnership 
and the principal place of business were not put in issue. The aver- 
ments of résidence stood uncontested at the time the court entered its 
decree. And if the court below had jurisdiction of the subject-matter 
then the fact that McGovern appeared by his attorney and put in an 
answer without raising the objection as to résidence might be urged to 
show that he had consentcd to the court's jurisdiction. But the law is 
that the résidence or domicile of a bankrupt within the territorial juris- 
diction of the court, or his having carried on business within the dis- 
trict for the greater portion of six months before the filing of a péti- 
tion by or against him, is an essential jurisdictional fact, without the 
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existence of which the District Court is without authority to proceed 
to an adjudication of bankruptcy. 

"And this essential fact miist appear affirmatively and distinctly and not 
be left to presumption or conjecture. Nor can thls requirement as to juris- 
diction be waived by the bankrupt or the creditors. Neither consent nor fail- 
ure to objeet can confer authority to proceed upon a court which would not 
hâve jurisdiction under the express language of the statute." Black on 
Bankruptcy, § 19. 

In Fogarty v. Gerrity, 1 Sawyer, 233, Fed. Cas. No. 4,895 (1870), a 
pétition had been filed against certain parties praying that they be ad- 
judged bankrupts, and on the return day they appeared and with their 
own consent were so adjudged. Subsequently an attaching créditer 
appeared and moved upon afïidavits to vacate ail the proceedings on 
the ground that the court had no jurisdiction over the case, as the 
bankrupts had resided in the district some six weeks prior to the filing 
of the pétition against them and not for six months required by the 
act. It was urged that the court had acquired jurisdiction by consent 
of the bankrupts. The court, however, held that the proceedings should 
be set aside and vacated as the court was without jurisdiction. Judge 
Hoffman said : 

"But consent cannot glve jurisdiction — and that the question Is one of 
power and jurisdiction in the court is évident — nor can it make any différence 
whether the proceeding is voluntary or Involuntary bankruptcy." 

[1] The law requires the pétition in bankruptcy to be addressed to 
the court authorized by law to take cognizance of the case. It cannot 
be addressed to any other. Collier on Bankruptcy, after stating that 
the requirements as to résidence are jurisdictional and cannot be waiv- 
ed by the voluntary appearance of the debtor, goes on to say that : 

"The court may of its own volitlon inquire Into the facts as to thèse juris- 
dictional requirements so as to protect itself against fraud or imposition.'' 
Collier on Bankruptcy (lOth Ed. 1914), p. 30. 

[2] It is necessary, therefore, to détermine whether this petitioner 
is correct in his interprétation of the meaning which is to be given as to 
the allégation in the pétition of bankruptcy. 

The allégation is somewhat obscure. It is not in express terms an 
averment that J. Murray Mitchell, Thomas B. McGovern, and Freder- 
ick B. Alexander, as partners composing the firm of Mitchell & Co., had 
the principal place of business of the firm in New York. The alléga- 
tion contains no mention whatsoever of the partnership, and because of 
that fact the court is of the opinion that it should be construed, not as 
an allégation that the firm had its principal place of business in New 
York, but that it is to be treated as an allégation that the individuals 
named, and each of them, had his principal place of business in New 
York City for more than six months next preceding the date of the 
fihng of the pétition in bankruptcy. This court is unable, therefore, to 
agrée with this petitioner in his contention that the pétition in bank- 
ruptcy contains no allégation as to the place of business of any of the 
individual partners. That is in the opinion of this court just what it 
does contain. The fact that it does not allège is that the firm of Mit- 
chell & Co. had its principal place of business in New York. 
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The Bankruptcy Act, § 5, subd. "c," provides that: 

"The court of bankruptcy whlch bas jurisdlctlou of one of the partners 
may hâve Jurisdiction of ail the partners and of the administration of the 
partnership and individual property." 

Under this section a court which has jurisdiction over one partner 
can take to itself jurisdiction over the firm of which he is a member 
without référence to whether the firm is six months old or three months 
old, and without there being any spécifie allégation as to the firm's 
principal place of business. 

[3] The allégations of the pétition in this case were suificient under 
the statute to give the court jurisdiction ; and as the petitioner appeared 
by attorney who filed an answer for him individually but defaulted in 
appearing before the Spécial Master, to whom the hearing on the issues 
raised by the answer had been referred, we are unable to see what 
standing he now has to corne into this court upon an appeal or a pétition 
to revise. The appeal and the pétition to revise must both be dismissed 
because taken out long after the period allowed by the Bankruptcy Act 
in case of appeals and by our rule 38 (150 Fed. Hv, 79 C. C. A. liv) 
in case of pétitions to revise. The afïairs of Mitchell & Co. bave al- 
ready been administered for the benefit of creditors, and ail the part- 
ners hâve been found by the court below to be bankrupt and to hâve 
donc business for more than three months in the district. The peti- 
tioner does not deny in his pétition that he and his partners were rési- 
dents of the district when the pétition was fîled, and he does not al- 
lège that he or either of his partners, or the firm, is solvent and able to 
pay his or its debts. 

The order appealed from and sought to be revised is affirmed, with 
costs. 



SULLIVAN et al. v. ELLIS. 

(Circuit Court of Appeals, Eighth Circuit. January 4, 1915.) 

No. 4152. 

1. Limitation or Actions <S=»66 — Accbual — Dbmand Note. 

With référence to commercial paper payable on demand, limitations be- 
gin to run from the date of the paper; but the rule does not apply if 
there Is anything in the paper, or the circuiu stances under which it was 
given, showing that it was not the intention that it should beeome due 
Immedlately. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §5 
353-375; Dec. Dlg. <®=>66.] 

2. Limitation of Actions "S=>66 — Cause of Action — Acorual — Demand — 

Commercial Paper. 

A contract provided that the second party agreed to waive any for- 
feiture on account of nonpayment of interest on a note seoured by a 
deed of trust on certain property belonging to G. until the note matured, 
and further released S. from liability for taking the mortgage from (i. to 
the party of the first part ; that in considération of the release, the party 
of the third part guaranteed that if, at the maturity of the note executed 
by G., the second party should sell the property securlng the note and 
the proceeds should be insufficient, the party of the thlrd part would re- 

®:=>Por other cases see same topic & KBY-NUMBER in ail Key-Numbered Digests &. ludsxes 
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Imburse the second party for the balance. BeU, that such contract was 
not commercial paper and required a demand on the party of tlie sec- 
ond part or her lieirs to mature a cause of action and set the statute of 
limitations in motion. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dig. §§ 
353-.375; Dec. Dig. <S=>66.] 

3. Limitation of Actions (S=>66 — Right to Sue — Perfection — Demand — 

ADMilNlSTRATION — "BEASONABLE TllIE." 

Where a party's right to sue on a claim against the estate of a de- 
ceased debtor depended solely for its perfection on a demand, and there 
was no administrator, the créditer was entitled to a reasonable time to 
hâve an administrator appointed and to a reasonable time to make a de- 
mand on the administrator, which reasonable time would be a period co- 
ïncident with that of the statute of limitations. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
353-375; Dec. Dig. 0=>G6. 

For other définitions, see Words and Phrase.s, First and Second Séries, 
Reasonable Time.] 

4. Limitation of Actions <g=>5C — Staeting or Limitations — Indemnitt 

Contract. 

Where décèdent executed an Indemnity contract binding herself to pay 
any deficleucy on foreelosure of a deed of trust, claimant's remedy against 
decedent's heir was in equlty only, and hence the renditlon of a deficiency 
judgment in the foreelosure proceedings was insufficient to start limi- 
tations in favor of the heir. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
307-311 ; Dec. Dig. <S=>ô6.] 

5. CouBTs <S=>363 — Fe,debal Courts — Lâches — Statb Statutes. 

In equlty cases, the fédéral courts are not bound by state statutes of 
limitations; but in such courts the question of lâches is paramount, 
though they wIU act or refuse to act In analogy with the statute. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 939-949; Dec. 
Dig. tS=>363.] 

6. Descekt and Distbibution <S=>143 — Action Against Heib — Lâches. 

Where, in an action against an Indemnitor's heir, it appeared that the 
original obligation was his own, and there had been no damage in the 
contract or in the parties in interest, such as would render relief prayed 
in the Mil Inéquitable, a delay of 7 years, 9 months, and 16 days was not 
such lâches as would bar eomplainant's right to relief; the application 
of the doctrine to the case belng inéquitable. 

[Ed. Note. — For other cases, see Descent and Distribution, Cent. Dig. § 
503; Dec. Dig. <S=>143.] 

Appeal f rom the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Suit by Eva Prince Ellis against A. B. Sullivan and others. Decree 
for complainant, and défendants appeal. Affirmed. 

John F. Mail, of Denver, Colo. (John H. Chiles, of Denver, Colo., on 
the brief), for appellants. 

Harry S. Silverstein, of Denver, Colo. (Dana & Blount, of Denver, 
Colo., on the brief), for appellee. 

Before CARLAND, Circuit Judge. and T. C. MUNGER and YOU- 
MANS, District Judges. 

YOUMANS, District Judge. This is an appeal from a decree of 
foreelosure of a mortgage given by Maria L. Russell, to secure the per- 

igsoFor other cases see same toplc & KEY-NUMBER In ail Key-Numbeted Digesis & Indexe^ 



696 219 FEDERAL REPORTER 

formance of a certain contract entered into by her to indemnîfy Eva 
Prince, now Eva Prince Ellis, the appellee. The contract was that 
Eva Prince, in the settlement of a controversy between her and A. B. 
Sullivan, should foreclose a certain mortgage given her by Elizabeth M. 
Gibbons and Joseph Gibbons, and cause the property therein described 
to be sold, and if the proceeds of such sale did not amount to tlie full 
sum of money loaned by Eva Prince on the property mortgaged, witli 
interest. Maria h. Russell would on demand pay Eva Prince the 
amount of the déficit. The original liability of Sullivan arose froni 
the fact that, as agent for Eva Prince, he had taken a second mortgage 
for her when he had authority to take only a first mortgage. 

The property was sold under decree of foreclosure, and the deficien- 
cy was ascertained and declared by the court. 

Maria L. Russell died intestate on the 27th day of January, 1905, and 
the deficiency judgment was rendered on the 6th of February of the 
same year. No administrator of the estate of Maria L. Russell has 
ever been appointed. This suit was begun on the 22d day of Novem- 
ber, 1912. A period of seven years, nine months, and sixteen days iti- 
tervened between the date of the rendition of the deficiency judgment 
and the date of the bringing of this suit. The six years' statute of lim- 
itations of the State of Colorado has been pleaded as a bar to the action 
by one of the défendant appellants, the Julia E. Real Estate, Loan & 
Investment Company, a corporation which held the légal title to the 
property mortgaged by Maria E. Russell, under a deed f rom her after 
the exécution of the mortgage. 

A. B. Sullivan, whose obligation was secured by the mortgage given 
by Maria L. Russell, was her only child, and is her sole heir. Lâches 
was not pleaded as a défense. It was expressly stated in the court be- 
low that lâches was not relied on, and that statement has been re- 
peated hère. The record shows that upon the statement of counsel for 
appellants at the hearing that "lâches had not been pleaded," and that 
défendants below "relied purely on the statutory limitations," the 
court replied "that the principle of lâches was présent." It thus ap- 
pears that the court considered both lâches and limitations, although 
no référence was made to either in the decree. 

The only assignments of error urged hère are those that relate to 
the refusai of the court to hold the action barred by the statute of 
limitations. It is contended that the amount of the déficit became 
due upon the rendition of the deficiency judgment, and that the stat- 
ute of limitations at once began to run. 

[ 1 ] The gênerai rule with regard to commercial paper, payable on 
demand, is that it becomes due immediately, and that the statute of 
limitations begins to run f rom its date. 

"This rule may not apply where there Is somethlng on the paper, or In the 
circumstances under which it is given, showing that It was not the intention 
that it should become due immediately." 7 Cyc. 848, 849. 

[2] The contract in this case is not commercial paper. It contains 
the f ollowing provisions : 

"The party of the second part hereby agrées to walve and forego any for- 
felture on account of nonpayment of interest upon the promissory note se- 
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cured by the said trust deed upon the property hereinbefore descrlbed, be- 
longing to Elizabeth Gibbons, and signed, niade, executed, and delivered by 
her, until and at such time as said note falls due by expiration of the term 
limited therein ; and, further, dotb hereby release the said A. B. Sullivan 
of and from ail actions and causes of action, of any kind and nature, for or 
on account of the taking of said mortgage from the said Elizabeth Gibbons, 
to the party of the flrst part. 

"In considération of the release hereinbefore given by the party of the 
second part to the party of the flrst part, the said Maria L. Russell, party 
of the third part, does hereby agrée with the party of the second part, and 
guaranties uuto the said party of the second part, that in case she, the 
party of the second part, will at the time of the maturity of said note ex- 
ecuted by the said Elizabeth Gibbons, advertise and sell the property there- 
in described in nianner aud form as in trust deed provlded for; and if 
she, the party of the second part, shall not receive at said time and in said 
nianner the fuU amount of money so loaned and advanced by her as aforesaid 
upon said property, and the interest and taxes and expenses attending said 
sale, then and in that case, whatever said amount may be, the party of tho 
third part will, upon demand, reimburse her for the same and pay said 
amount to her." 

We think the provisions above quoted contemplate a demand. 

"The statute of limitations does not run agalnst a cause of action until the 
cause has accrued, and, where a demand is necessary before the action can 
be commenced, the statute does not begin to run until after the demand." 
Bowes V. Cannon, 50 Colo. 262, 116 Pac. 336. 

[3] Maria L. Russell died before the déficit was determined. At 
the time it was ascertained there was no one representing her estate 
upon whom demand could be made, nor has any one been appointed 
since. The argument is made that appellee could hâve caused an ad- 
ministrator to be appointed. If that is conceded, there must hâve 
been a reasonable time within which that appointment could hâve been 
made. There must also hâve been a reasonable time within which to 
make demand. 

"Where a party's right to sue dépends for its perfection solely upon the 
necessity of a demand by him to put his adversary in default, he cannot in- 
definitely and unnecessarily extend the bar of the statute by deferring such 
demand, but must make it within a reasonable time. Palmer v. Palmer, 36 
Mich. 494 [24 Am. Kep. 605] ; Hintrager v. Traut, 69 lowa, 746, 27 N. W. 
807; Steele's Adm'r v. Steele, 25 Pa. 154; Bills v. Mining Co., 106 Cal. 9, 
39 Pac. 43. What is deemed a reasonable time has been uniformly held to be 
a period coïncident with that provlded in the statute of limitations for 
barring the action. See cases above cited ; Busw. Lim. § 159; Wood, Lim. § 
125 ; Ang. Lim. § 96." Thomas v. Pacific Beach Co., 115 Cal. 136, 46 Pac. 899. 

[4] The record discloses no facts which would start the statute of 
limitations in favor of a personal représentative of the estate of Maria 
L. Russell, if there had been one. The rendition of the deficiency 
judgment would not hâve been sufficient to start the statute in his 
favor. It clearly was not sufficient to start it in favor of the Julia 
L. Real Estate, Loan & Investment Company, by which it was 
pleaded. In our view of the case, under the law of the state of Col- 
orado, the plea of the statute of limitations was not available to 
any one of the appellants. So far as they were concerned, there was, 
as against them, no concurrent remedy in law and equity. Appellee's 
cause of action against them was in equity only. 
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In the case of Bowes v. Cannon, supra, the Suprême Court of Colo- 
rado held that, if a "cause be cognizable only in a court of equity, it 
cannot be affected by the statute." 

[5] It is not necessary, in this case, to base a décision on that point. 
In equity cases the fédéral courts are not bound by the statute of 
limitations. In those courts the question of lâches is paramount; 
though they will act, or refuse to act, in analogy to such statute. Kel- 
ley V. Boettcher, 85 Fed. 55, 29 C. C. A. 14; Boynton v. Haggart. 120 
Fed. 821, 57 C. C. A. 301; Burgess v. Hillman, 200 Fed. 929, 119 C. 
C. A. 225 ; Davey v. Dodge, 213 Fed. 722, 130 C. C. A. 236; Schvvartz 
V. Loftus, 216 Fed. 320, 132 C. C. A. 464. 

In the case of Schwartz v. Loftus, above ciled, Judge Carland, speak- 
ing for the court, said : 

"The real questions for décision, in this case, as in ail others of llke char- 
acter, are: First, does the Mil présent a reasonable excuse for the delay iu 
brlnging the suit; second, would it be inéquitable, so far as the défendants 
are concerned, if the relief prayed by the bill should be grauted? We thlnk 
a reasonable excuse has been presented, and we cannot conceive of any in- 
justice which would resuit to the défendants in allowing the action to pro- 
ceed. Whiie the lapse of time is an élément which courts conslder in refusing 
or granting the défense of lâches, time alone ordinarily is not sufficient to 
constitute the défense; but, in addition thereto, the situation of the parties 
must hâve so changed as to render the prosecution of the suit inéquitable. 
Thèse circumstances usually appear in the form of increased value of real 
estate, either in the rise of the priée thereof or in the making of valuable Im- 
provements thereon, the death of witnesses, and any other circumstance which 
would make it inéquitable to allow a suit to proceed." 

[6] It clearly appears from the record in this case that A. B. Sulli- 
van is the only heir at law of Maria L. Russell ; that the obligation of 
the appellee was, in f act, his obligation ; that the conveyance by Maria 
L. Russell to the Julia h. Real Estate, Loan & Investraent Company 
was without considération; that the said company did not, in fact, 
own the property conveyed to it, but simply held title for the real own- 
er, who, since the death of Maria L. Russell, is A. B. Sullivan. The 
record further shows that the property was permitted to be sold for 
taxes, that John F. O'Connor acquired the tax title for the benefit of 
Sullivan, and that appellee brought suit to set aside the tax deed. It 
also shows that she endeavored to collect the amount of the deficiency 
judgment from Joseph Gibbons, one of the défendants in the suit in 
which that judgment was rendered. This was done with the knowl- 
edge of A. B. Sullivan, and in our opinion, based on the testimony, for 
his benefit. 

There has been no change in the property, or in the parties in inter- 
est, such as would render the relief prayed in this case inéquitable. 
There is testimony to the effect that in January, 1911, a suit was be- 
gun in the United States Circuit Court, in the district of Colorado, 
which suit was the same in its nature as the suit now before the court. 
What became of that suit the record does not disclose. 

The doctrine of lâches may be invoked for the purpose of doing 
equity. If it were held applicable in this case, a very inéquitable resuit 
would follow. Wilson v. Plutus Min. Co., 174 Fed. 317, 98 C. C. A. 
189; Sullivan v. Portland & Kennebec R. Co., 94 U. S. 806, 24 L. Ed. 
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324; Northern Pacific Railway Co. v. Boyd, 228 U. S. 482, 33 Sup. 
Ct. 554, 57 L. Ed. 931. 

Therefore the décision of the lower court should be affirmed, and it 
is so ordered. 



WELI-S FARGO & CO. v. MAYOE, ETC., OF JERSEY CITY. 
(Circuit Court of Appeals, Third Circuit. January 30, 1915.) 

No. 1840. 
Municipal Coepobations <®=»740— Injuries to Pbopeett — City's Liabilitt 

— StATUTES — CONSTEUCTION — "PeOPEBTY." 

New Jer.sey Act 1874 (Rev. St. p. 714; P. L. 1864, p. 237; Revision 
1S77, p. 97S ; 4 N. J. Comp. St. 1910, p. 4380 ; 3 Gen. St. 1895, p. 2782), 
is entitled "An act to prevent routs, rlots, and tumultuous assemblies," 
and section 5 déclares that, whenever any building or other real or Per- 
sonal "property" shall be destroyed or injured in conséquence of any 
mob or riot, the city in wtiich it shall occur shall be liable to an action 
by or on behalf of the owner. Held, that while the word "property," 
strictly speaking, in a thing, is différent from the thlng itself, and in- 
cludes the right to use, enjoy, and control, which is neither visible nor 
tangible, and in that sensé the word is often used as applied to the right 
to carry on business, the word as used in such act was not intended to 
include intangible property, so that a city under such act was only liable 
for damage to tangible, as distinguished from intangible, property. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. §§ 
1558, 1559; Dec. Dig. ®=>740. 

For other définitions, see Words and Phrases, First and Second Serie.s, 
Property.] 

In Errer to the District Court of the United States for the District 
of New Jersey ; John Rellstab, Judge. 

Action by Wells Fargo & Company against the Mayor and Aldermen 
of Jersey City. Judgment for plaintifï for less than the relief demand- 
ed (207 Fed. 871), and it brings error. Affirmed. 

Gilbert CoUins, of Jersey City, N. J., and Charles W. Stockton, of 
New York City, for plaintiff in error. 
John Milton, of Jersey City, N. J., for défendant in error. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. During the three weeks from 
October 25 to November 14, 1910, the express business of Wells Fargo 
& Co. and their tangible property in Jersey City sufïered injury at the 
hands of a mob. The injury resulted from riots accompanying a strike 
that was directed at first against another express company. In Janu- 
ary, 1911, the company sued the municipality to recover damages, 
claiming under a revised statute of New Jersey, approved in 1874 (Rev. 
St. p. 714; P. L. of 1864, p. 237; Revision of 1877, p. 978; 4 Comp. 
St. of N. J. 4380; 3 Gen. Stat. 2782). The verdict détermines that the 
company fulfiUed ail the obligations laid upon it by the act, fixing the 
damage done to the company's tangible property at $300, and the dam- 

^=»For other cases eee &°=ie topic à KBY-NUMBBR In ail Key-Numbered Dlgeata & Indexes 
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âge donc to its business, its intangible property, at $43,000. The ver- 
dict was spécial, separating thèse sums and submitting to the court the 
question whether the city was legally liable for the larger amount. Af t- 
er further considération, the trial judge decided this question in favor 
of the city, and entered judgment for $300 only. His opinion is re- 
ported in 207 Fed. at page 871, and is a careful and painstaking dis- 
cussion of the subject. We agrée with his conclusion, although we do 
not find it necessary to assent to the course of his argument through- 
out. The subject is important, and the précise question bas apparently 
not been considered, or at ail events bas not been discussed, in any re- 
ported case. 

We do not overlook Palmer v. Concord, 48 N. H. 211, 97 Am. Dec. 
605— a suit brought by the owner of a journal whose printing office 
had been wrecked by a mob — in which the court appears to hold : 

"That if the plaintlff was entitled to recover anything, he should recover 
for the damage resulting from the interruption or destruction of the plain- 
tiff's business, and for the injury to the good will of the paper, so far a^ 
such interruption and injury were the direct and natural results of the attack 
of the mob." 

But, as no reasons are given for this ruling, and as the question 
arose under a peculiar procédure whose judicial efïect we do not clear- 
ly understand, we feel justified in laying that case aside. Moreover, 
even if we allow it full value as an authority, it merely détermines the 
scope of the New Hampshire statute, and therefore is not décisive ou 
the meaning of différent language in the statute now before the court. 

And at this point we may add that the only question raised has to do 
with the city's liability for the item of $43,000, so that the gênerai sub- 
ject of municipal Hability for injury donc by a mob need not be con- 
sidered. It is fuUy discussed in the cases cited in the notes to Prather 
V. Lexington, 56 Am. Dec. 589, Darlington v. New York, 88 Am. Dec. 
266, and Gianfortone v. New Orléans, 24 L. R. A. 592. Later collec- 
tions of authorities will be f ound in the notes to 28 Cyc. 1295f et seq. ; 
and to 4 Dill. Mun. Corp. (5th Ed.) § 1636. The most récent décision 
to which our attention has been called is Chicago v. Sturges, 222 U. S. 
313, 32 Sup. Ct. 92, 56 L. Ed. 215, Ann. Cas. 1913B, 1349. From ail 
thèse citations it is certain that, while the common law may recognize 
the principle that a municipality should préserve social order at some 
risk of being punished for failure, the particular form of liability now 
before the court rests wholly upon statute. This being so, the extent 
of the liability must dépend upon the meaning of the particular statute, 
and this brings us at once to the région and the rules of statutory con- 
struction. 

The New Jersey Act of 1874 is entitled "An act to prevent routs, 
riots, and tumultuous assemblies." Apparently, it has never been con- 
strued by the Court of Errors and Appeals, and only once by the Su- 
prême Court of the state. Clark Thread Co. v. Hudson County, 54 N. 
J. Law, 265, 23 Atl. 820. That case merely décides that the object of 
the act was to prevent mobs and riots, and that the title is broad enough 
to cover the provision for compensation contained in the fifth section. 
But we cannot suppose that the act had no other object than to prevent 
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riots, although this was no doubt its principal object. But subsidiary 
thereto and included therein, another object is certainly to be found, 
namely, the compensation of those injured thereby; so that we need 
not hesitate to say that in part at least the statute was intended to pro- 
vide for such compensation. Section 5 enacts as f oUows : 

"5. Compensation for Damage by Riot, etc. ; Llabillty of City or County. — 
That whenever any buildings or otLer real or Personal property shall be 
destroyed or injured, in conséquence of any mob or riot, the city in which the 
same shall oecur, or if not in a city, then the county in which such property 
was situated,. shall be liable to an action, by or in behalf of the party whose 
property was thus destroyed or injured, for the damages sustained by reason 
thereof." 

Now the question of immédiate interest is : How far did the Légis- 
lature intend to go by this section ? What "property" was in the légis- 
lative mind ? In our opinion there is no antécédent presumption, one 
way or the other. The whole subject being within the législative power, 
compensation might be total or partial, precisely as the lawmaking body 
might choose, and we see no need to search for the meaning of the act 
with a leaning toward a strict, or for that matter with a leaning toward 
a libéral, construction. Hère, as in other cases of construing a statute, 
the vital question is : What does the language mean ? And we must 
find the answer by such helps as may be at hand. One thing is appar- 
ent at first glance: The thought is not précise and the expression is 
awkward. And this is probably a sufficient warning that we will not 
find the content of the word "property" to be so ail-inclusive and some- 
what metaphysical as the plaintifï's brief contends. We agrée with 
much of the argument. Strictly, and as a matter of abstract reasoning, 
"property" in a thing is différent from the thing itself. It is a right to 
use, enjoy, and control, and therefore is neither visible nor tangible. 
In this sensé, which is often properly applied, the right to carry on a 
business is property. But we are not able to agrée that such a concep- 
tion was présent in the mind of the draftsman or of the New Jersey 
Législature. If it had been, the word "property" alone would hâve been 
employed, for nothing more would hâve been needed. It seems plain, 
however, that a more limited conception of "property" was embodied 
in the statute, for the phrase, "buildings or other real or personal prop- 
erty," while it is awkward and incorrect, does convey the idea that the 
"property" thought of consists of things and not of intangible rights. 
And we find the same idea again in section 5 (and also in section 7, 
which we need not quote), where the property is twice referred to as 
existing physically in space — as "situated," or "situate," in a described 
municipality. 

It may be doubted whether the rule of ejusdem generis can fairly be 
applied to the phrase just quoted ; but we do think that the whole sec- 
tion should be construed in the light of another and a more valuable 
rule — that the language of a statute is to bear its usual and ordinary 
meaning unless sufficient indications exist to show that the language 
has been used in a spécial sensé. It seems to us that section 5 is drawn 
in the loose and easy phraseology of common speech. The construction 
is anything but précise : One at least of the clauses is capable of more 
meanings than one ; the grammar leaves something to be desired ; but, 
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after every criticism has been made, the gênerai sensé émerges with 
sufficient clearness. The section contemplâtes that the injury may be 
donc either in a county or iri a smaller municipality, a city ; and this 
means necessarily that there may be a mob or riot in either, where of 
course the duty of prévention or protection would fall upon the appro- 
priate officers of the peace. And the section also has in mind such 
property only as can hâve a local habitation within a city or a county, 
and is therefore capable of receiving injury at some definite point in 
space. As we ail know, language is an elusive instrument ; it is of ten 
susceptible of several meanings, especially the meaning that we bring 
to it and désire it to bear; and therefore the task is sometimes per- 
plexing to détermine with confidence in what sensé the words were 
really used. In such a situation, courts hâve been obliged to do their 
best with many difficulties, and in the course of prolonged expérience 
they hâve evolved certain rules that work satisfactorily on the whole. 
The rule we hâve been considering is applied perhaps more often than 
any other, and we think it solves the problem now in hand. To us it 
seems plain that we cannot reach the conclusion desired by the plain- 
tiiï without giving an unusual meaning to the phrase in question — a 
meaning unknown to common speech — and this, in spite of the fact that 
no indication is to be found in the statute to suggest that such a mean- 
ing was intended. It has some weight, also, that no législature has ex- 
pressly given such compensation as is now asked for; and that no 
court (with the doubtful exception of Palmer v. Concord) has constru- 
ed, or has apparently been asked to construe, the gênerai language of 
any statute so as to embrace such compensation. 

Without prolonging the discussion, we repeat our approval of the 
judgment below and direct its affirmance. 



SOUTHERN RY. CO. r. KOGBR. 

(Circuit Court of Appeals, Slxth Circuit. February 2, 1915.) 

No. 2527. 

1. Eailboads iê=>389 — Injubies to Pebsons on Tbacks — Stattjtoet Dutt to 

Signal — Liability. 

Under ttie Tennessee Railroad Précautions Act (Sliannon's Code Tenn. 
§ 1575), making railroads liable for damages to persons or property re- 
sultlng "from any accident or collision that may occur," where provisions 
of the act regarding bell-ringing, whistle-blowing, etc., by locomotives 
while in citles or towns bave not been observed, the liability is absolute, 
and proof need not be made that the accident was the proximate resuit of 
the railroad's failure to observe the statutory précautions. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §| 1319-1323; 
Dec. Dig. <S=>389.] 

2. Railboads <S=»387 — Injueiies to Peesons on Teacks — Statutoet Dutt to 

Signal — Conteibutoby Négligence. 

Under the Tennessee Railroad Précautions Act (Shannon's Code Tenn. 
§§ 1574-1576), eontributory négligence of the person Injured is not a bar 
to recovery and may be considered only in mitigatlon of damages. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §| 1296, 1314- 
1316; Dec. Dig. <S=»387.] 

Ê==iFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digosts & Indexes 
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3. KjMlboads ®=>369 — Injueies to Persons neae Tbacks — Statxjtobt Duty 

To Signal — Position of Injubed Person. 

Under the Tennessee RallroaiJ. Précautions Act (Shannon's Code Tenn. 
§ 1574, subd. 3), establlshing the llabillty of a railroad for Personal 
injuries wlien It bas failed to ring its locomotive's bell, etc., while ap- 
proaching or passing through a town, It Is not a requisite that the per- 
son Inj'ured should hâve been ahead of the train on the track before be- 
Ing struck. 

[Ed. Note. — For other cases, see Rallroads, Cent. Dig. §§ 1259-1262; 
Dec. Dig. <g=>369.] 

4. Raiileoads ®=>401 — Injubies to Peesons on ce neae Teack — Instruc- 

tions. 

In an action for death of a child caused by failure of railroad to ob- 
serve statutory précautions whlle its train was approaching a city or 
town, an instruction to flnd for the défendant if the boy lost his life 
while trying to "swing" the train, "unless he was of such âge as not to 
apprehend the dangers of so dolng," was sufflciently favorable to de- 
fendant, considering the absolute nature of the liability imposed for fail- 
Ing to comply with the act. 

[Ed. Note.— For other cases, see Kailroads, Cent. Dig. §§ 1382-1.390; 
Dec. Dig. <S==401.] 

5. Raileoads <g=389 — Injuries to Peesons on ob neae Traces — Statutobt 

DuTY TO Signal — Pboximate Cause. 

A llabillty arises from failure to observe statutory précautions on part 
of railroad by ringing the locomotive bell, etc., while approaching a town, 
even if the jury finds that the observance of the précautions would not 
hâve prevented the accident. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 1319-1323; 
Dec. Dig. <g=>389. 

Care required of railroads as to trespassers on or near tracks, see note 
to Loulsville & N. R. Co. v. Womack, 97 C. C. A. 566.] 

In Error to the District Court of the United States for the Eastern 
District of Tennessee ; Edward T. Sanford, Judge. 

Action at law by E. B. Koger, administrator of Thurston Koger, de- 
ceased, against the Southern Railway Company. Judgment for plain- 
tifï, and défendant brings error. Affirmed. 

J. A. Susong, of Greenville, Tenn., for plaintiff in error. 

W. T. Kennerly, of Knoxville, Tenn., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

KNAPPEN, Circuit Judge. This writ of error is brought to review 
a judgment recovered by the administrator for the death of his infant 
son, caused by collision with defendant's freight train. The father's 
home was upon the south side of the railroad track, which was unfenc- 
ed. He had a warehouse on the north side of the track, a little easter- 
ly of the house. His factory was further to the east, and on the same 
north side of the track. The entire premises were less than a mile east 
of Morristown, Tenn. Just before the accident the deceased, who was 
about seven years and two months old, was at the factory with his 
brother, who was two years older. The two boys started from the east 
end of the factory to run home (a distance of a few hundred f eet), and 
between the factory and the warehouse began racing. The railroad 

^ssFor other cases see same toplc & KSY-NUMBER in ail Key-Numbered Digests & Indexes 
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was in something of a eut ; the embankment being about 2l^ feet high 
and about 10 feet from the ends of the ties. When the boys reached 
the embankment the older one stopped. The younger boy apparently 
continued running, for he came into collision with one of the rear cars 
(probably the caboose) of defendant's freight train, going west — to- 
wards Morristown. The action was brought under the Tennessee 
Railroad Précautions Act (Shannon's Code, §§ 1574-1576) ; the im- 
portant provisions of section 1574 being cited in the margin.'- 

[1,2] By section 1575 failure to observe the statutory précautions 
makes the railroad liable for civil damages to persons or property re- 
sulting "from any accident or collision that may occur" ; and by the 
following section a railroad observing such précautions is relieved from 
responsibility "for any damage done to persons or property on its 
road." The burden of proof that the précautions hâve been observed 
is upon the railroad corapany. The case was submitted under subdivi- 
sion 3 of section 1574. There was substantial évidence that the pré- 
cautions prescribed by that subdivision were not observed. It is the 
settled rule, declared by the Suprême Court of Tennessee and follow- 
ed by this court, that the liability created by the statute is absolute, and 
not dépendent upon proof that the injury resulted from failure to ob- 
serve the statutory précautions ; and that the liability resulting from 
such failure is not defeated by the contributory négligence of the per- 
son injured. Such contributory négligence may, however, be consid- 
ered in mitigation of damages. Some of the décisions of the Suprême 
Court of Tennessee and of this court so construing this statute are cit- 
ed in the margin.'' 

The statute has been held not to apply to injuries received in switch- 
ing movements, to employés whose duty it is to yield the track, or to 
passengers injured by obstructions in the roadbed. Railway Co. v. 
Rutland (C. C. A. 6) 207 Fed. 287, 289, 125 C. C. A. 31, and cases cit- 
ed; Railroad Co. v. Rush, 15 Lea (Tenn.) 145. 

1 "1574 (1166) 1298. * * * (2) On approaching every crossing so dis- 
tinguished, the whistle or bell of the locomotive shall be sounded at tUo 
distance one-fourth of a mile from the crossing, and at short intervais until 
the train has passed the crossing. 

"(3) On approaching a city or town, the bell or wliistle shall be sounded 
when the train is at the distance of one mile, and at short intervais till it 
reaches its dépôt or station ; and on leaviug a town or city, the bell or 
whistle shall be sounded when the train starts, and at intervais till It has 
left the corporate limits. 

"(4) Every railroad Company shall keep the engineer, flreman, or some other 
person upon the locomotive, always upon the lookout ahead ; and when any 
person, animal, or other obstruction appears upon the road, the 'alarm 
whistle shall be sounded, the brakes put down, and every possible mean.s 
employed to stop the train and prevent an accident." 

2 Railroad v. Walker. 11 Heisk. (Tenn.) 383 ; Railroad Co. v. Burke. 6 
Cold. (Tenn.) 45 ; Railway Co. v. Howard, SO Tenn. 144, 150, 19 S. W. 116 ; 
Railroad Co. v. Acuff, 02 Teun. 26, 20 S. W. 348; Byrne v. K. 0., Ft. S. 
& M. R. Oo., 61 Fed. 605, 9 C. C. A. 666, 24 L. R. A. 693 ; Felton v. Newport, 
105 Fed. 332, 44 C. C. A. 530 ; Rogers v. C, N. O. & T. P. R. Co., 13© FecJ. 
573, 69 O. O. A. 321 ; L. & N. Ry. Co. v. Truett, 111 Fed. 876, 50 C. C. A. 442 ; 
Railroad Co. v. Sutton, 179 Fed. 471, 103 C. C. A. 51 ; Transit Co. v. Walton, 
105 Tenn. 415, 426, 58 S. W. 737. 
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[3] Défendant insists, however, that subdivision 3 applies to the case 
only where the person collided with appears as an obstruction upon the 
track ahead of the train ; in other words, to a striking by the front of 
the train. This question is important, for we scarcely think the évi- 
dence justifîed a finding that the décèdent appeared as an obstruction on 
the track, or within striking distance, ahead of the train. We agrée 
with the learned District Judge that the statute should not be so nar- 
rowly construed. It is true that the majority of the cases in which the 
statute has been applied hâve arisen either under subdivision 2 or sub- 
division 4 ; and quite naturally, under subdivision 2, the person struck 
has usually appeared as an obstruction upon the track or within strik- 
ing distance, ahead of the train. But the construction contended for 
would require the interpolation in both subdivisions 2 and 3 of the 
clause (found in subdivision 4) "when any person, animal, or other ob- 
struction appears upon the road." Such interprétation seems to us not 
to accord with the construction put upon the statute by the Suprême 
Court of Tennessee, although we do not find that that court has in terms 
decided the spécifie point we are considering. 

In Railroad Co. v. Davis, 104 Tenn. 442, 450, 58 S. W. 296, 299, in 
a case arising under subdivision 3, it was said : 

"The object of the statute was to give notice of the approach of this 
heavy and dangerous machinery, where it would be required to pass through 
centers of population a suffieient length of time to thoroughly advertise its 
coming." 

True, in Railroad Co. v. Feathers, 78 Tenn. (10 Lea) 103, 105, the 
court, in refusing to apply subdivision 3 to an injury resulting from the 
fact that a horse, while being driven along the highway, was frightened 
by the sound of the train, said that the statutory régulations "do not 
apply in favor of parties not injured in crossing or attempting to cross 
a railroad, but simply by reason of the fact that they are casiially riding 
along near and parallel to the railroad [italics ours] on a public road, 
with no purpose to cross it." 

But in Railroad Co. v. Gardner, 1 Lea (Tenn.) 688, 691, which was 
in fact a case of injury at a crossing, the trial court held the require- 
ments of subdivision 3 applicable. In replying to the insistence that 
the rule of absolute liability was Hmited to cases in which the "obstruc- 
tion appears on the road," requiring a lookout, etc., the court said 
(speaking of the following section, 1167, now 1575): 

"We can see nothing in the language of this section to Umit its opération 
• * * to the section [meaning, of course, subdivision] immediately preceding 
it. If such had been the législative intent, it would hâve |)een easy to hâve 
said so. We must give the language its natural signification, and this in- 
evitably makes it include ail the previous précautions in the statute, • • * 
none being excluded." 

In Byrne v. Railroad Co., 61 Fed. 605, 612, 613, 9 C. C. A. 666, 24 L. 
R. A. 693, this court held subdivision 3 applicable to the case of a 
pedestrian stepping in front of the train so shortly before the collision 
occurred as to prevent the employment of the précautions prescribed by 
subdivision 4. The statute cannot be construed as limited to attempts 
to cross the track. 
219 F.— 45 
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In Railroad Co. v. Sutton, supra, the plaintiff vvas walking on the 
track ahead of the train, but net trying to cross. He left the track just 
bef ore the train reached him, and the question was whether he had gone 
beyond striking distance of the train, so as to reheve the railroad from 
the exercise of the précautions imposed by subdivision 4. It was there 
held that he was not "beyond striking distance" so long as he was "still 
so close to the track that, having due regard for the instinct of self- 
preservation and the involuntary movements of his body, there is still 
a reasonable probability or likelihood that he may fall or be thrown 
against the side of the engine or train as it passes him." In that case 
we held that the statute should not be so strictly construed as to defeat 
the obvious intent of the Législature. 

As indicating the libéral interprétation put upon the statute : In L. 
& N. Ry. Co. V. Truett, supra, recovery was permitted upon the theory 
that the deceased, when about to cross and seeing the approaching 
train, attempted to turn his horse back, but the latter became frighten- 
ed and unmanageable, and crowded so close to the train that the de- 
ceased was struck by a passing car. 

It can scarcely be doubted that one attempting in the darkness of the 
night to cross a railroad track, and so coUiding with the side of an un- 
seen moving train, would not be denied recovery from the mère fact 
that he had not appeared upon the track itself ahead of the train. We 
thus think subdivision 3 applies, although the boy did not appear as an 
obstruction in front of the train. We find nothing in the cases relied 
on by défendant which we think should lead to a contrary conclusion. 

[4^ 5] There was, however, évidence tending to show that the de- 
ceased boy saw the train before he started for home, and knew that it 
was coming. Défendant contends that évidence of such notice and 
knowledge is conclusive, and that the manner of the collision shows be- 
yond question that the boy lost his life by attempting to "hop on" or 
"swing" the train. The court, however, refused to direct verdict for 
défendant, but instructed the jury that, if the boy lost his life by at- 
tempting to "swing" the train, he could not recover "unless he was of 
such âge, capacity, and intelligence as not to apprehend the circum- 
stances and appreciate the dangers of so doing." We think the court 
rightly refused to direct verdict, and that the charge was as favorable 
to défendant as it was entitled to, without regard to the conclusiveness 
of the évidence as to the deceased boy's knowledge of the train's ap- 
proach, and even if he was attempting to "swing" the train, which is by 
no means certain, for we are disposed to agrée with the District Judge 
that the statutory warnings in question were intended for the benefit 
also of those haVing the care of infants of tender âge, and we think the 
évidence tended to show that, had the warnings been given, the mother 
might hâve been able to protect the boy. Moreover, failure to observe 
the statutory précautions is held to render a railroad company liable, 
even though the jury should find that their observance would not hâve 
prevented the accident. Railway Co. v. Walker, 11 Heisk. (Tenu.) 383, 
385 ; Railway Co. v. Connor, 9 Heisk. (Tenn.) 19, 26 ; Railway Co. v. 
Burke, 6 Cold. (Tenn.) 45, 50, 51. In the latter case, it was said : 

"The railroad coinpany is responsible for the damages occasloned by or 
resulting from the accident or collision, unless It shows that the précautions 
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prescribed by thèse sections were performed, and although It may appear 
that the accident or collision would bave occurred had the précaution been 
performed. Cases of hardship and absurdity may occur upon such construc- 
tion of the clauses of the Code ; but the language is explicit and certain, 
and the construction is Inévitable." 

True, in the Biirke Case it was said that "a person injured by a colli- 
sion or accident caused by his own willful act" cannot recover. That 
was a case of collision with an employé of the railroad who had lain 
down drunk on the track, the duty on which he was sent out being to 
tighten the joints of the rails and to help repair a switch ; and the hold- 
ing of the Burke Case as to the effect of a "willful act" was applied by 
this court in Byrne v. Railroad Co., supra, to the case of a pedestrian 
who stepped in front of an approaching engine, suggesting an apparent 
intention of thereby committing suicide. We think the court did not 
err in limiting the effect of the boy's action by référence to his intelli- 
gence and appréciation of danger. Were this a question of contribu- 
tory négligence, such considérations plainly would control. What is 
said in Felton v. Aubrey (C. C. A. 6) 74 Fed. 350, 361, 20 C. C. A. 436, 
respecting the nonliability of a railroad company to keep a lookout for 
infants more than for adults, bas référence to the négligence of the 
railroad company. Hère def endant's négligence, or its équivalent, was 
made out when failure to observe the statutory précautions appeared. 
Without otherwise attempting to define the limitations of the défense 
of "willful injury," we think it clear, in view of the absolute nature of 
the statutory liability despite affirmative showing that compliance with 
the statute would not hâve prevented injury, that the défense in ques- 
tion is, at most, so far an exception as to justify, as applied to children 
of tender years, at least no harsher rule respecting intelligence and ap- 
préciation of danger than would be applied in common-law actions 
where contributory négligence is set up. 

While we hâve not discussed ail the errors argued, we hâve consid- 
ered them ail, and fînd no errer. 

The judgment of the district court is affirmed, with costs. 



KUYKBNDALL y. TOD. 

(Circuit Court of Appeals, Eighth Circuit January 4, 1915.) 

No. 4250. 

1. Judgment <S=»934 — Actions on Foeeign Judguent — IflMiTATioNS — Re- 

VIVOK. 

Where a Wyoming judgment has been revlved under the statute of that 
State, the Colorado statute of limitations agalnst actions on foreign judg- 
ment (Rev. St. Colo. 1908, § 4076) begins to run from the date of the re- 
vlvor of the judgment, whether the proceedlngs for revivor be consldered 
as new proceedlngs or as a continuation of the old. 

[Ed. Note. — For other cases, see Judgment, Cent Dlg. §§ 1764, 1766- 
1768; Dec. Dlg. <S=»934.] 

®=3For other cases aee same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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2. JuDGMENT <S=3934 — Actions or Foeeign Judqmknt — Limitations — Con- 

STITUTI ON AlilTT. 

The three-month limitation, imposed by Rev. St. Colo. 1908, § 4076, 
upon foreign judgments rendered upon a cause of action which accrued 
more then six years prier to the bringiug of the action in a foreign state, 
is void as imposing an unreasonable limitation. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1764, 1766- 
1768; Dec. Dig. <®=:»934.] 

In Error to the District Court of the United States for the District 
of Colorado; Robert E. Lewis, Judge. 

Action by William Stewart Tod against John M. Kuykendall. Judg- 
ment for the plaintiff, and défendant brings error. Affirmed. 

William V. Hodges, of Denver, Colo. (J. J. Laton, Mason A. Lewis, 
and James B. Grant, ail of Denver, Colo., on the brief), for plaintiff in 
error. 

Edmund J. Churchill, of Denver, Colo. (Charles W. Burdick, of 
Cheyenne, Wyo., on the brief), for défendant in error. 

Before CARLAND, Circuit Judge, and T. C. MUNGER and YOU- 
MANS, District Judges. 

YOUMANS, District Judge. On August 19, 1895, défendant in 
error recovered a judgment against plaintiff in error in the district 
court of Laramie county, Wyo. On the 17th of April, 1912, pursuant 
to the statutory provisions of that state, a judgment of revivor of said 
original judgment was entered in the same court. On March 17, 1913, 
a suit on the judgment of revivor was brought in the District Court for 
the District of Colorado. Plaintiff in error demurred to the complaint 
and, upon the demurrer, claimed that the judgment of revivor did not 
interrupt the running of the statute of limitations against the original 
judgment, and that this action was barred by the following statute of 
limitations of Colorado : 

"4076. Cause of Action Without the State— Six Years.— Sec. 16. It shall be 
lawful for any person against whom an action shall be commenced in any 
court of this state, wlierein the cause of action accrued without this state, 
upon a contract or agreement expressed or implled, or upon a sealed instru- 
ment in wrlting, or upon a judgment or decree rendered in any court without 
this state, more then six years before the commencement of the action in this 
state, to plead the same in bar of the action in this state ; provided, that if 
said judgment or decree rendered without this state be based upon a cause of 
action which had accrued more than six years prier to the commencement of 
the action on such judgment or decree in this state, and the said judgment 
or decree had been rendered without this state more than three months prior 
to the bringing of such action thereon in this state, it shall be lawful for 
any person against whom any action or such judgment or decree shall be 
brought, to plead the same in bar thereof." 

The demurrer was overruled and, the plaintiff in error electing to 
stand on his demurrer, judgment was rendered against him. He as- 
signs as error the action of the court in overruling the demurrer. 

It is contended on his behalf that the statute of Wyoming, under 
which the judgment was revived, was adopted from the state of Ohio, 
and that it must be presumed that the construction placed upon that 

<S:=aPor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digeats & Indexes 
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statute by the courts of Ohio was also adopted. Maki v. Union Pa- 
cific Coal Co., 187 Fed. 389, 109 C. C. A. 221. 

The case of Misner v. Misner, 41 Ohio St. 678, is cited as a décision 
rendered by the Suprême Court Commission of Ohio prior to the adop- 
tion of the statute by the state of Wyoming, and that it must be as- 
sumed that this décision was also adopted. An examination of that 
case discloses, however, that the effect of a judgment, or order of 
revivor, on the statute of limitations was not involved. The question 
raised there was whether the proceeding to revive should be instituted 
in the county in which the original judgment was rendered, or in the 
county in which the défendant resided. The original judgment in 
that case had been rendered in Jackson county, and the pétition to 
revive was filed in that county. Summons was directed to the sher- 
iff of Lawrence county and by him served upon the défendant in the 
latter county. It was held by the Suprême Court Commission of Ohio 
that: 

"The pétition and summons dld not make a new action; they were addi- 
tional proceedings in the original action. The défendant was entitled to 
notice thereof, and got it, as authorized by said amended section 417. Having 
jurisdiction of the original action, the court could issue summons to any other 
county In the state, in order to effect a revivor." 

It is thus seen that the Misner Case did not hold that the judg- 
ment of revivor did not constitute a new point from which the stat- 
ute of limitations began to run. Nor hâve counsel called our attention 
to any subséquent case from Ohio in which it is so held. Neither 
does it appear that there has been such a holding by the courts of 
Wyoming. Whether the proceeding to revive is denominated a new 
or an old action is immaterial. 

The Suprême Court of lowa, in the case of Meek v. Meek, 45 lowa, 
294, held that a judgment of revivor did not affect the running of the 
statute. In that case the court said : 

"In support of his position, that the statute of limitations beglns to run 
only from the date of the revivor, plaintiff cites Fagan v. Bentley, 32 Geo. 534. 
This case, as well as three or four Irish décisions to which we bave been re- 
ferred, hold that the judgment in scire facias, under statutes similar to our 
own and the Ohio statute, is to be regarded as a new judgment, and the stat- 
ute of limitations must be regarded as beginning to run therefrom, and not 
from the date of the original judgment. They are in conflict with the déci- 
sions of this court, above cited, which we are required to follow rather than 
those of other courts. We think the rule of this court Is based upon sound 
reason ; we hâve therefore no disposition to disturb it." 

We do not think the rule announced by the Suprême Court of lowa 
is sustained by the weight of authority. Digges v. Eliason, 4 Cranch, 
C. C. 619, 7 Fed. Cas. 691, No. 3904 ; Lafayette v. Wonderly, 92 Fed. 
313, 34 C. C. A. 360; Rogers v. Kimsey, 101 N. C. 559, 8 S. E. 159; 
Walsh V. Bosse, 16 Mo. App. 231. 

In the Wonderly Case Judge Sanbornsaid: 

"Its purpose is not to raise the issue of the validity of the original judg- 
ment, but to offer the debtor an opportunity to show, if he can, that the 
former judgment has been paid, satisfied, or released, and, if he cannot, to 
avoid the statute of limitations against the judgment and its lien, if it hare 
one, and to give the creditor a new right of enforcement from the date of 
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the judgment of revival. Its effect, when it results in a new Judgment, Is to 
avoid the statute of limitations, to set It running again from the date o( the 
judgment of rcvival, and to reinstate the old judgment. * * * One of the 
objects and effects of a revival is to avoid the statute of limitations, to give 
the créditer a new right to enforce his judgment from the date of the judg- 
ment of revival, and to sot the statute of limitations to running from the 
date of the lutter judgment. * « » Undor tlie Statnte of Westminster 
II, and under the statutes of Missouri, this proeeoding by sclre faclas is a 
remedy for the avoldance of the statute of limitations, and independent of, 
but concurrent with, an action of debt upon the judgment." 92 Fed. 314. 
316, 317, 34 C. C. A. 361, 364. 

The same question was raised substaiitialh' in the same way it is 
raised hère in the case of Digges v. Ehason, snpra. That was a scire 
facias to revive a judgment. The défendant pleaded the Maryland 
statute of Hmitations. The plaintiff repHed that the original judgment 
was revived by an award of exécution thereupon on the first Monday 
of December, 1826, and that the period of limitations had not elapsed 
since such award. Chief Judge Cratich said : 

''Whether the judgment on tlie scire facias is to be considered as a new 
judgment for the original debt is not material, as. according to the long- 
estabUshed practice in the English courts, before tUe passing of the Mary- 
land Act of 1715, the revival by scire facias prcvented the original judgments 
from being considered as standing, within the meaning of that vvord, in the 
expression, 'ten years' standing.' The opinion in the case of Hardisty v. 
Barny [2 Salk. 598], was given In 1C95, and was a déclaration of the then 
long-established practice of the court. ïhe Jlaryland Aet was passed 20 
years after the case, and proliably with full knowled.ge of that practice. The 
English authoritles, also, generally consider and speak of au award of exécu- 
tion upon scire facias as reviving tiie original judgment, and such also has 
been the gênerai understanding and language in this country. Upon thèse con- 
sidérations, the court is of opinion that as 12 years had not elapsed between 
the revival of the judgment by scire facias in 1S26 and the suing ont of the 
prescrit scire facias, tîie judgment Is not barred by the statute." 

[2] The three-month period of limitations contained in the section 
of the Colorado statute, above quoted, has been held by this court to be 
void as imposing an unreasonable limitation. Lamb v. Powder River 
Uve Stock Co., 132 Fed. 434, 65 C. C. A. 570, 67 L. R. A. 558. In our 
view of the case the six-year statute had not run. 

The décision of the lower court is therefore afBrmed. 



BRY BLOCK MERCANTILE CO. v. COLUMBIA PORTRAIT CO. 

(Circuit Court of Appeals, Sixth Circuit. February 2, 1915.) 

No. 2540. 

1. CoNTBACTS <@=:594— Rescission — Fbaou. 

Where plaintiff Induced défendant to contract to purchase médaillons 
and frames from it, to be used in the furtherance of an advertlsing 
scheme, plaintiff's false laudatory statements concerning the merits of the 
seheme, that plaintiff would furnish frames at eost, that défendant would 
be able to charge its customers a sufficlent profit on the frames to repay 
it for the mednllions and cost of operating the scheme, and that frames to 
fit the médaillons were made only by one company, which was controlled 

(g:=3For other cases ses same topic & KEY-NUMBBR In ail Key-Numbered Dlgeats & Inde-ïes 
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by plaintlff, the contract fixiug no piice for the frames, were not sucli as 
to justify a rescission. 

[Ed. Note.— For other cases, see Contracts, Cent. Dlg. §5 420-430, 1160, 
1164, 1165; Dec. Dlg. <S=394.] 

2. CoNTBACTs ©=594 — Rescission — Feaud. 

A mlsrepresentation by plaintiff's agent, Inducing défendant to con- 
tract with plaintlff for médaillons and frames to be used in an advertis- 
ing sclieme, tliat the médaillons had never been ofiCered to the public in 
the City of Memphis, if relied on by défendant, was sufflcient to justify 
rescission. 

[Ed. Note.— For other cases, see Contracts, Cent Dig. SS 420-430, llCfi. 
1164, 1165; Dec. Dig. <g=94.] 

3. Damages i®=>175 — Contract — Breach. 

Where, in an action for defendant's breach of a contract to purchase 
médaillons from plaintlff to be used in an advertislng scheme, plaintlff 
was permitted to show by estimate how many médaillons défendant would 
probably hâve purchased from it, if it had bought from plaintlff ail its 
requirements as provided by the contract, défendant was then entitled to 
show how many médaillons it had, during the contract, purchased from 
the substituted manufacturer. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 469-471 ; Dec. 
Dig. <®=»175.] 

In Error to the District Court of the United States for the West- 
ern District of Tennessee; John E. McCall, Judge. 

Action by the Columbia Portrait Company against the Bry Block 
Mercantile Company. Judgment for plaintiff, and défendant brings 
error. Reversed, and new trial granted. 

Auvergne Williams, of Memphis, Tenn., for plaintiff in error. 
Caruthers Ewing, of Memphis, Tenn., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

DENISON, Circuit Judge. In the court below, the Portrait Com- 
pany, hereafter called the plaintiff, recovered a judgment against the 
Mercantile Company, hereafter called the défendant. The judgment 
was based on a contract whereby the défendant was to adopt an ad- 
vertising scheme being exp'oited by the plaintiff. The scheme was 
that the défendant would issue to its customers, with each purchase, 
coupons or memoranda showing the amounts of purchases made, and. 
when thèse purchases amounted to $10, it would furnish to the custoni- 
er, without charge, an artistic reproduction, called a médaillon, of 
any photograph which the customer sent in for that purpose. Thèse 
médaillons were to be made by the plaintiff for défendant at a stated 
price, the défendant agreed to buy them from plaintiff only, and the 
contract was to continue for a year. 

To the déclaration alleging that after a short time the défendant 
had refused to carry out the contract, but had procured its similar 
médaillons from another company, whereby the plaintiff' was damaged 
in the amount of the profits it would hâve made on the médaillons it 
would hâve furnished, the défendant pleaded that the contract had 
been procured by certain fraudulent représentations. Plaintiff demur- 
red, the demurrer was sustained, a judgment entered by default, dam- 

Ê=>For otlier cases see same topio & KBY-NUMBBR in ail Key-Numbered Digests & Indexe; 
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âges assessed by a jury, and final judgment entered. Défendant al- 
lèges error in overruling the demurrer and in receiving évidence upon 
tire assessment of damages. 

[1] It seems that the demurrer to the plea was sustained because 
the fraudulent représentations pleaded were thought to be of such a 
character, either that they were not legally material, or that défendant 
had no right to rely upon them. They undoubtedly did hâve the color 
of merely puffing or highly laudatory statements, which, when made 
with référence to the merits of an advertising schéma and made to 
an experienced and skillful merchant, could constitute no basis for 
a charge of fraud ; and some of them hâve that character only. 

It was part of the contract that the plaintifï would furnish also 
frames for the medallions, and the représentation was that the de- 
fendant would be able to charge its customers profit enough on the 
frames to repay it for the medallions and for ail the cost of operating 
the scheme. The first représentation pleaded is that three other named 
dealers in other cities had operated the plan, and had found that the 
profits on frames were sufficient to pay ail expansés. This représen- 
tation is said to hâve been depended upon, and to hâve been false. Ob- 
viously, its truth could not be material, unless a great many conditions 
in other cities were so similar in thèse earlier cases to the Memphis 
conditions afïecting défendant that this expérience would ba a useful 
guide ; and whether that similarity did exist would be, in most respects, 
matter of opinion. Especially is this true as to the amount of effort 
and ability given and to be given by the respective marchants in or- 
der to make the scheme successful. While the question is not free 
f rom doubt, we think it beyond the saf e limits of the established rule 
to allow a rescission for fraud to be predicated upon such représenta- 
tions made in the surroundings shown without dispute by this record. 

The next représentation pleaded is that the frames which would fit 
thèse medallions were made only by one company, and that this was 
controUed by the plaintifï. No reason is suggested why suitable frames 
could not be made by any f rame maker ; and the représentation, even 
if false, was inconsequential. 

The next représentation is that the frames were sold by plaintiff to 
défendant at cost. Since the contract did not fix any priées, it is clear 
that this statement amounted, at best, only to a promisa that the frames 
were to ba sold at cost; and a breach of this promise would give no 
ground for rescission. 

[2] In ail respects so far considered, the court was right in sus- 
taining the demurrer ; but the plea continued : 

"ïhe agent of the plaintiff further représentée! that the médaillons iu ques- 
tion had never been offered to the publie in the city of Memphis" 

— and allaged the untruth of this statement, and that the défendant 
relied thereon. This seems to us a statement of a material fact. The 
success of the plan must largely dépend on its novelty, and if, in fact, it 
was an old story to the Memphis purchasing public, and had been tried 
and abandoned or tried and worn out, the whole plan would hâve a 
very différent aspect. If this représentation, and material reliance 
thereon, and its substantial falsity, and prompt répudiation therefor. 
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had been established, we think the rescission would be justified; and 
this leads to the conclusion that it was error to overrule the demurrer. 

It seems unnecessary to refer to authorities. The rules governing 
the subject are settled and famihar, the difficulty cornes in the appH- 
cation to particular facts, and précédents are not likely to control a 
problem so spécifie. 

Some of the évidence put in the case on the assessment of damages 
indicates that, after the défendant had broken its contract to buy ail 
its medallions f rom the plaintiff, and was buying them elsewhere, and 
after it must hâve known, if it ever did, that the représentation about 
former use in Memphis was false, it was continuing to take the bene- 
fits of part of the contract. The déclaration contains, in the last para- 
graph, a statement which is now said to allège the state of facts just 
mentioned, and which is, therefore, said to amount to an anticipatory 
avoidance of the plea of fraud, since, if the défendant was continuing 
to take benefits under the contract, it could not repudiate the burdens. 
We think this language of the déclaration will not bear this construc- 
tion ; and the waiver of any fraud there may hâve been is not other- 
wise presented, so as to make a question for décision. 

[3] On the assessment of damages, plaintiff was permitted to show, 
by estimate, how many medallions défendant probably would hâve pur- 
chased from it if défendant had bought from that source ail its re- 
quirements as the contract provides. The défendant then proved how 
many medallions it had, during the term of the contract, purchased 
from the substituted manufacturer. It then offered to prove that the 
medallions so substituted were the précise équivalent of those made by 
plaintiff, and that, throughout the period, it had operated its store and 
the advertising scheme generally with thèse substituted medallions ex- 
actly as contemplated by the contract with plaintiff. This ofFer was re- 
fused, and we think the refusai was error. The amount of purchases 
that would hâve been made, if a contract had been carried out, is always 
difficult to prove ; but there can be no more highly persuasive évidence 
than that which shows that under precisely équivalent conditions a 
certain number of an article exactly équivalent were, in fact, pur- 
chased. Of course, the equivalency of the article and of the con- 
ditions is of the utmost importance as showing the value of the com- 
parison. Such évidence, without proving such equivalency, is of little 
force ; but, when the equivalency sufficiently appears, the évidence 
must be more convincing than any expert estimate can be. The amount 
of damages awarded by the jury is considerably higher than it would 
hâve been if the damages had been computed on the basis of that num- 
ber of medallions which this évidence would hâve tended to establish ; 
and so we cannot say this error was immaterial. 

For the reasons stated, the judgment must be reversed, with costs, 
and a new trial awarded. 
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THE RICHMOND. 

(Circuit Court of Appeals, Second Circuit December 15, 1914.) 

No. 99. 

Salvagb |©=317— Right to Compensation^Ineffective Services. 

A tug which, in response to an alarm signal, came to the aid of a 
steamship in port, on which there was a fire, and standing alougslde 
threw a stream of water into a coal port, in which she persisted after 
being ordered to stop by the master of the steamship because her stream 
was doing no good but was interfering with others, held not entitled to a 
salvage award. 

[Ed. Note.— For other cases, see Salvage, Cent. Dig. S 30; Dec. Dig. 
<S=17.] 

Appeal f rom the District Court of the United States for the Eastern 
District of New York. 

This cause cornes hère on appeal from a decree of the District Court, 
Eastern District of New York, which awarded $250 as salvage to the 
lug Florence for services rendered in suppressing a fire which broke 
ont in the steamship Richmond. The facts will be found stated in this 
opinion. The opinion of the District Judge will be found in 209 Fed. 
488. 

H. M. Hewitt, of New York City, for appellant. 
J. A. Martin, of New York City, for appellees. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The Richmond, attended by two tugs, 
the Arrow and Starbuck, was lying at anchor in the East river near 
Twenty-Eighth street, New York, when fire was discovered in between 
decks of the engine room and in the cargo of lumber at a point just 
Eorward of the engine room bulkhead. 

Her master at once sent the Arrow away to summon the municipal 
fire boat. The Arrow, instead of proceeding towards the berth of the 
fire boat, headed across the river for Newtown Creek, intending to 
téléphone for the latter. Thereupon the Richmond and, by her orders 
or with her consent, her attendant tug the Starbuck, blew alarm signais, 
which they say were intended to recall the Arrow and summon the fire 
boat. Thèse signais, however, were in fact a gênerai alarm, to which 
many nearby tugs, including the Florence, responded. When the Flor- 
ence arrived, hose from the Starbuck had been passed aboard the Rich- 
mond, through a coaling port in the port side of the ship, and thence 
led, by some of the ship's company, to a hatch a few feet forward of 
the port, through which water was discliarged into a lower compart- 
ment to check the spreading of the fire in a part of the cargo. Two 
Unes of hose of the Richmond herself had also been put in commis- 
sion, one down the starboard hatch, the other down a hole chopped in 
the deck just over the fire, also the steam of a perforated pipe. The 
Florence came alongside near the Starbuck. She did not make fast 
to the Richmond, but held her stem against the steamship's side, while 
one of her crew stood on the stem holding the nozzle of her hose in 
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the same coaling port through which the Starbuck's hose led. She con- 
tinuée! discharging water from this nozzle until the arrivai of the fire 
boat, when she was ordered to desist by the fire chief, who took control 
of the situation. Her witnesses say that she continued playing her hose 
for about an hour. As to thèse facts there is no dispute. After the 
Florence had been throwing her stream through the coaling port for 
some time, the master of the Richmond discovered what she was do- 
,ing. Apparently as he was moving along the alleyway into which the 
stream was playing, he was struck by it. He testifies that he at once 
hailed the Florence and told her to stop ; that he did not want her 
stream ; that it was doing no good and was interfering with the work 
of the Richmond's crew, who were fighting the fire; that the man who 
was holding the Florence's hose thereupon began to pîay on the side of 
ihe steamship, saying he would "keep the side cool," whereupon the 
captain told him to wait till it got hot; that the captain of the Rich- 
mond repeatedly told the Florence to desist and to take her stream away 
:that he did this at least four or five tinies) ; that on each occasion the 
Florence would cease playing into the coaling port for a brief time, 
only to résume doing so as soon as the master of the Richmond disap- 
peared. The master of the Florence and her deck hand deny this, but 
we are inclined to believe the Richmond's story for thèse reasons : 

First. Her master's story is fully corroborated by the engineer of the 
Richmond and the master of the Starbuck. 

Second. The witnesses from the Florence endeavored in their testi- 
mony to create the impression that her hose was put on board the Rich- 
mond, as the Starbuck's was. Persistent cross-examination alone forc- 
ed them to admit that the hose was never on board the Richmond, but 
that ail that entered the port was the business end of the nozzle and 
ihe stream of water. 

Third. Corroboration of the story of the captain of the Richmond 
that he did not want the Florence's stream and tried to hâve it removed 
is foimd in the circumstance that he also objected to the tug Reichert 
throwing a stream aboard and told her master to desist doing so. This 
the master of the Reichert himself admits. He desisted as soon as 
requested. 

Fourth. It was quite natural for the master of the Richmond to ask 
the Florence to remove her stream, because it was doing more harm 
than good. From the coaling port through which it entered it merely 
played across an alleyway, struck against the bulkhead of the engine 
house, splashed and f ell on the deck, some distance away from the hatch 
through which the Starbuck's hose was discharging. Most of the water 
went down the scuppers, some little perhaps down the hatch. More- 
over, it interfered with the men who were working in the alley, wetting 
therri, and sometimes knocking them about. 

For services rendered in response to the alarm which she might fair- 
ly take as addressed to herself with others, the Florence might be en- 
titled to salvage, for the fire was a serious one ; but certainly she ought 
not toT^e awarded anything for continuing to play her hose either into 
the alleyway or against the side of the ship, after she had been told 
that her services were not wanted, and that her throwing a stream into 
the alleyway was interfering with the fire fighters on board. 
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Moreover, we are satisfied that because of her obstinate persistence 
in thrusting her services on the Richmond and continuing to interfère 
with the fighting of the fîre by the Richmond's crew, after she was 
warned that she was so interfering and told to desist, she forfeited 
whatever small sum she might otherwise hâve claimed for services ren- 
dered in compHance with the alarm whistle, which she might fairly 
construe as addressed to herself . The District Judge reached a différent 
conclusion on the theory that the captain of the Richmond "could hâve 
compelled the Florence to leave." She was not made fast to the Rich-» 
mond, so that the cutting of a line would not hâve sefc her adrift, and 
we do not think the master of the Richmond, when he found his re- 
peated requests and orders were unheeded, was under any obligation to 
abandon his occupation of fighting the fire aboard his own ship in or- 
der to board the Florence, overpower her master and crew, and enforce 
her withdrawal. 

The decree is reversed, with costs. 



CENTRAL R. CO. OF NEW JERSEY v. ANCHOR LINE, Limited. 

NEW YORK CENT. & H. R. R. CO. v. SAME. 

LEHIGH VALLEY R. CO. v. SAME. 

(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

Nos. 38-40. 

1. Carriers <S=»23 — Interstate Commerce Law — Application. 

Ttie Interstate commerce law is not intended for the benefit of carriers 
but to protect passengers, shippers, and consignées against unreasonable 
rates of passage money and freight, and against unfair disciiminatiou 
between passengers, sbippers, and consignées. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 57-59 ; Dec. Dig. 
<S=»23.] 

2. Carriers <S=>30 — Interstate Commerce — Schedules — Eitect — De- 

MURRAGE. 

Where interstate rallroad carriers furnislied lighters at tide water free 
to sbippers to transfer freight to océan carriers, and the shippers did not 
employ or control the lighters nor agrée to furnish a berth, so that there 
was no lien on the cargo for demurrage, the railroads, by inserting a 
charge against the steamship companies in their published tarife for de- 
murrage, could not make them liable theref or. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. § 81; Dec. Dig. 
<Ê=>30.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

J. Parker Kirlin, of New York City, and Charles T. Cowenhoven, 
Jr., of New Brunswick, N. J., for appellants. 

Burlingham, Montgomery & Beecher, of New York City (Norman B, 
Beecher and Ray Rood Allen, both of New York City, of counsel) 
for respondent. ^ 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

âssFor otber cases 8ee same topic & KBY-NUMBER in ail Key-Numbered Digeats & Indexes 
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WARD, Circuit Judge. The libelants are common carriers of goods 
from points in other states to the port of New York, there to be deliv- 
ered to the respondent, to be carried by it to the port of Glasgow. 
Through bills of lading were issued in which the inland carrier and the 
océan carrier contracted, not jointly, but severally, with separate con- 
ditions as to the service of each. The libelants furnished lighters to 
the goods owners free. In their tariiffs, however, filed with the Inter- 
state Commerce Commission as required by section 6 of Act Feb. 4, 
1887, c. 104, 24 Stat. 380, as amended by Act June 29, 1906, c. 3591, 
34 Stat. 586 (Comp. St. 1913, § 8569), they provided : 

"Demurrage Charges on Lighters, Barges or Car Floats. 

"18. When a car float, lighter or barge reports at its destination, the ship- 
per, consignée or steamshlp company must provide a berth, and two days (48 
hours) from the tlme the car float, lighter or barge reports (Sundays and holi- 
days excepted) shall be deemed lay days, wlthout charge, after whlch demur- 
rage shall accrue against each shipper, consignée or steamshlp company, as 
the case may be, responsible for the delay, at the foUowing rates a day (of 
24 hours) or fraction thereof ; 

Car floats $25.00 

Steam hoisting barges 20.00 

Other lighters or barges 10.00 

"Delivery of the property, when covered by domestic blUs of lading, will 
not be made untU the demurrage charges bave been paid." 

When the lighters were ready to move, the respondent's agents de- 
livered to the libelants a permit reading on the face : 

"New York 19. .. 

The Clerk of S. S for Glasgow, 

will receive from , 

on or before vlz. : 



Steamer at: 
"Pier " 

And on the back : 

"It is understood that any engagement of cargo is on the condition that 
such cargo can, In the judgment of the steamer's agents (having regard to 
weather and other circumstances), be put on board the steamer in proper 
time, before the advertlsed sailing date ; otherwlse the engagement shall not 
be binding upon the steam comi>any, or its agents, In respect of any of the 
goods not shipped, and they shall be absolved from ail conséquences or claims 
should the steamer proceed to sea without the goods." 

If the lighter did not arrive in time to deliver her cargo to the steam- 
er, the libelants always refused to pay dead freight, while, if it were 
detained longer than 48 hours, respondent refused to pay demurrage. 
Thèse actions were brought just before six years had elapsed from the 
time the alleged cause of action arose. The conduct of the parties as 
well as the conditions printed on the back of the permit shows that the 
respondent did not intend to assume any liability to the libelants for 
demurrage. 

The libelants claim quite rightly that the tariffs, so far as required 
and authorized by the statute, hâve the force of law. The question to 
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be decided is whether thèse demurrage charges were authorized by the 
statute. Section 6 provides : 

" * * * Thè scbedules printed as aforesaid by any such common carrier 
shall plainly state the places between whicb property and passengers will be 
carried, and shall contain the classification of freight in force, and shall also 
State separately ail terminal charges, storage charges, icing charges, and ail 
other charges which the commission may require, ail privilèges or facilitles 
granted or allowed and any rules or régulations which in any wise change, 
atïect, or détermine any part or the aggregate of such aforesaid rates, fares, 
and charges, or the value of the service rendered to the passenger, sbipper, or 
consignée. * * * No carrier, unless otherwise provided Dy this aet, shall 
engage or participate in the transportation of passengers or property, as ile- 
fined in this act, unless the rates, tares, and charges upon which the same are 
transported by said carrier hâve heen filed and published in accordance with 
the provisions of this act ; nor shall any carrier cliarge or demaud or collect 
or receive a greater or loss or différent compensation for such transportation 
of passengers or property, or for any service in connection therewitb, be- 
tween the points named in stich tarifCs than the rates, fares, and charges 
which are specified in the tarifif filed and in effect at the time; nor shall any 
carrier refund or remit in any manner or by any device any portion of the 
rates, fares, and charges so specified, nor extend to any sbipper or person any 
privilèges or facilitles in the transportation of passengers or property, ex- 
cept such as are specified in such tariffs: Provided, that wherever the Word 
'carrier' occurs in this act it shall be held to mean 'common carrier.' " 

[1] The interstate commerce law is not intended for the benefit of 
carriers, but to protect passengers, shippers, and consignées against un- 
reasonable rates of passage money and of freight and against unfair 
discrimination between passengers, shippers, and consignées. If the 
shippers in this case were responsible for the demurrage, the tarifï 
charge would apply and would hâve to be collected by the railroad Com- 
pany. But they were not. 

[2] The Hbelants furnished the lighters free and were the only los- 
ers because of détention. The shippers did not employ or control the 
lighters nor agrée to f urnish a berth ; and there being no Hability on 
their part for thèse things, there is no Hen for demurrage upon the car- 
go. The hbelants, by inserting a charge against the steamship compa- 
nies, could no more make them liable than they could make the shippers 
or consignées liable by naming them in the tariff. Indeed, as between 
the carriers, there is no public policy as to which of them should bear 
any particular charge. Such a case as Lehigh Valley R. R. Co. v. U. S., 
188 Fed. 879, 110 C. C. A. 513, does not apply because in it the demur- 
rage for the détention of cars was payable by the shipper and the Com- 
pany was held guilty of a misdemeanor for remitting the charge in case 
of one of the shippers. The foregoing makes it unnecessary to con- 
sider what, if any, delay of the lighters occurred and whether such de- 
lay was due to the fault of the respondent. 

The decrees are affirmed. 
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HILL et al. v. EAGLE GLASS & MFG. CO. 

(Circuit Court of Appeals, Fourth Circuit January 13, 1915.) 

No. 1289. 

1. APPEARANCE (Ê=>2S — SïRIKING OuT — Inadveetent Appeaeance. 

Wliere the attorney for a défendant as to whom the bill was dlsmissed 
for lack of diverse cltizenship made an uncontroverted showlng to the 
court that he had no authorlty to represent otlier défendants, and that 
his appearance generally was by Inadvertence, the court properly ordered 
his appearance as to such défendants struck out 

[Ed. Note. — For other cases, see Appearance, Cent Dlg. § 164; Dec. 
Dig. <S=>28.] 

2. Te A DE Unions <^=>8 — Liabilities or Membees as to Thied Peesonb. 

The members of a labor union, a voluntary association, were not re- 
sponsible for a tort of other members, unless they authorlzed It, or par- 
ticipated in or aided it In some way after kuowledge of the illégal pur- 
pose, or of facts from which such knowledge might be Inferred. 

[Ed. Note. — For other cases, see Trade Unions, Cent. Dig. { 6; Dec. 
Dig. <©=»8.] 

3. Godets <©=>343 — Peocedubb — Paeties — Suino on Behalf of Pabties 

SiMILARLY SiTUATED. 

When the allégation of a gênerai or common Interest to many persons 
within equlty rule 28 (198 Fed. xxix, 115 0. C. A. xxix), providing that, 
when a question is one of common or gênerai Interest to many persons 
constituting a class so numerous as to make it impracticable to bring 
them ail before the court, one or more may sue or défend for the whole, 
is denied, the court must détermine whether the common or gênerai in- 
terest exists before decreelng against those claimed to be in court by rej)- 
resentation. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 915, 916, 919, 920 ; 
Dec. Dig. <S=>343.] 

4. INJUNCTION ®=»114 — SUING ON BeHALF of PaSTIES SiMILAKLT SiTUATED. 

Where, in a suit to enjoin the offlcers and members of a labor union 
from dolng anything in furtherance of an alleged illégal scheme.to un- 
iouize plaintlff's plant, it àppeared that the members served with process 
did not authorize or participate in such scheme, there was no such com- 
mon or gênerai interest as authorlzed a temporary injunction against 
them, or as brought the défendants not served before the court by rep- 
résentation. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 202-220; Dec. 
Dig. ©=^114.] 

Appeal from the District Court of the United States for the North- 
ern District of West Virginia, at Philippi; Alston G. Dayton, Judge. 

Suit by the Eagle Glass & Manufacturing Company against Wil- 
liam J. Hill and others. From an order granting a temporary injunc- 
tion, défendants appeal. Reversed. 

John A. Howard, of Wheeling, W. Va., for appellants. 
John C. Palmer, Jr., and Geo. R. E. Gilchrist, both of Wheeling, W. 
Va., for appellee. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 
District Judge. 

WOODS, Circuit Judge. [1] In this suit for injunction by the 
Eagle Glass & Manufacturing Company against Thomas B. Rowe, 

iS=3For other cases see aame topic & KEY-NUMBER la ail Key-Numbeied Digests & laûem-' 
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individually and as président, and a number of other officers of the 
American Flint Glass Workers' Union, individually and in their of- 
ficiai capacity, ail alleeed to be résidents of the state of Ohio, none of 
the défendants were served except Joseph Gillooly, a member of the 
executive board and one of the organizers of the union, who was found 
in the state of West Virginia. A temporary order was granted re- 
straining the défendants from doing certain alleged illégal acts in 
furtherance of their alleged illégal scheme to unionize the plaintifï's 
plant. The fact that Gillooly was not a résident of the state of Ohio, 
but of the state of West Virginia, having been made to appear througli 
his counsel, Mr. John A. Howard, the court dismissed the bill as to 
him and retained it as to the other défendants, on the ground that 
Mr. Howard had formally appeared for ail the défendants. Mr. 
Howard having made a perfectly clear, uncontroverted showing to 
the court that he had no authority to represent the other défendants, 
and that he had appeared generally by inadvertence, when he intended 
to appear for Gillooly alone, the court upon the most obvions princi- 
ples of right and common sensé ordered the appearance as to the 
défendants other than Gillooly struck out. 

In the meantime, however, on November 27, 1913, an order was 
made allowing the plaintiffs to amend the bill by making Peter J. 
Glasstetter and others, members at Steubenville, Ohio, of the Ameri- 
can Flint Glass Workers' Union, défendants. The amended bill 
alleged that thèse members of the union were assisting the officers 
of the union named in the original bill "in the eliforts to unionize 
plaintifif's employés and to force plaintifif to recognize said American 
Flint Glass Workers' Union." The new parties défendant submitted 
affidavits that they were only members, not officers, of a local union, 
that Rowe and others, who were the gênerai officers of the union, 
were not authorized to represent them in their alleged illégal acts, 
and that they knew nothing of their efforts to unionize plaintifï's 
factory. There was no showing whatever to the contrary. Under 
thèse conditions the court issued a temporary injunction against ail 
of the défendants named in the bill and the amended bill, except Gil- 
looly, as to whom the bill had been dismissed. 

[2-4] We think this was error. Rowe and others, gênerai officers 
of the union, were not served, and therefore no relief could be given 
against them, unless it could be said they were brought before the 
court by représentation when Glasstetter and others, mère members 
of the local union, were ordered to be made parties and appeared. 
This efïect is asserted under equity rule 38 (198 Fed. xxix, 115 C. C. 
A. xxix) : 

"When the question Is one of common or gênerai Interest to many persous, 
constituting a class se numerous as to make it impracticable to bring them 
ail before the court, one or more may sue or défend for the whole." 

The union is a voluntary association, and its members are not re- 
sponsible for a tort of other members, unless they hâve authorized or 
participated in it, or hâve aided in some way in its perpétration after 
knowledge of the illégal purpose, or facts from which such knowledge 
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may be inferred. Pettibone v. U. S., 148 U. S. 197, 13 Sup. Ct. 542. 
37 L. Ed. 41^; Lawlor v. Loewe, 209 Fed. 721, 126 C. C. A. 445. 

When the allégation of a gênerai or common interest to many per- 
sons is denied, the duty devolves on the court to détermine whether 
the common or gênerai interest exists before decreeing against those 
who are alleged to be in court by représentation. The plaintiff had 
no prêteuse of a case against Glasstetter and the other défendants, 
brought in by amendment for participating or aiding the défendants 
not served, in the alleged torts committed by them, and therefore 
there was no such common or gênerai interest as authorized the 
court's decree against the défendants served, by virtue of the service 
and appearance of the défendants brought in by amendment. 

Ail the questions involved in the merits of the appeal were decided 
adversely to the appellee by this court in Mitchell v. Hitchraan Coal 
& Coke Co., 214 Fed. 685, 131 C. C. A. 425. 

Reversed. 



KNAUTH, NACHOD & KUHNE v. LATHAM & CO. et aL 

(Circuit Court of Appeals, Fifth Circuit. January 18, 1915. Eehearing Denied 

February 22, 1915.) 

No. 2651. 

1. Bankbtjptcy <S=141 — Adjudication — Effect. 

A bankruptcy adjudication brings to the court maklng It the property 
of the bankrupt, wherever sltuated, plaelng the property in custodia legls 
with full rlght of the court to administer the estate. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 226, 227; 
Dec. Dig. ®=>141.] 

2. Bankeuptct <g=:ï279 — Ancillart Suit — Intebvention. 

Where an ancillary suit is brought in a différent Jurisdlction by a bank- 
rupt's trustée to reeover alleged assets of the bankrupt and transfer them 
to the proper court for administration, adverse claimants may not Inter- 
vene and impress a trust in their favor on such alleged assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. {§ 419-424; 
Dec. Dig. <S=>279.] 

Appeal from the District Court of the United States for the South- 
ern District of Alabama ; Harry T. Toulmin, Judge. 

Bill by Latham & Co., continued in the name of William S. Lovell, 
trustée in bankruptcy of Knight, Yancey & Co., against Knauth, 
Nachod & Kuhne, to reeover alleged assets of the bankrupt, in which 
défendants filed a cross-bill or bilïof intervention. From a judgment 
dismissing the cross-bill (211 Fed. 374), défendants appeal. Affirmed. 

Knight, Yancey & Co., large dealers in spot cotton in Decatur, Ala., havlng 
become seriously embarrassed, Involuntary bankruptcy proceedings were filed 
against them in the Northern District of Alabama, and William S. Loveîl 
and Clarence E. Frost were appointed temporary receivers. Alleglng that 
Latham & Co., a cotton flrm, domiclled and doing business In Havre, France, 
had, by delivery to them of a large amount of cotton, received an unfalr 
préférence from Knight, Yancey & Co., Frost and Lovell filed thelr bill in 
the Southern District of Alabama against that flrm to reeover about 4,200 
baies of cotton then in process of shipment by Knight, Yancey & Co. to 
■ ■ ■ 

^=3For other cases see same topic & KEY-NUMBBR In aU Ker-Numbered Digests & Indexes 
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Latham & Co., and at that tlme located on a steamship wharf in the city of 
Mobile. The receirers' blll was subsequently amended by adding an alléga- 
tion, on information and belief, that there vvere other persons than Latham & 
Co. who claimed some right, title, and Interest in the cotton in question, and 
praying that ail persons, flrms, or corporations who claimed any right, tltle, 
or interest in and to sald 4,200 baies of cotton be made party défendants 
to the Mil and be cited by publication to answer the MU. 

After obtalning the leave of court to that effect, the appellants, presumably 
in pursuance of the invitation so exteuded, filed an auswer and also what 
they denominated a cross-bill or blll of Intei'vention. To thls bill Latham & 
Co. and the American Surety Company Bled demurrers, and William S. 
Lovell, who had been granted leave to prosecute the suit as trustée, filed 
a motion to strike from the files. Before hearing was had on thèse raatters, 
the appellants filed an amended cross-bill, and thereafter the matter com- 
ing on to be heard on motion of AVilliam S. Lovell, tnistee, to strike said 
amended cross-bill from the files, the District Court so ordered. Thereafter 
an appeal was taken by Knauth, Nachod & Kuhne to this court, and it was 
hère held that the procédure adopted to secure the dlsmissal of the cross- 
hill was not the proper procédure. See opinion on former appeal, 200 Fed. 
403. lis C. C. A. .555. The opinion of the trial court will be found reported 
in r,ovell v. Latham & Co. (D. O.) 211 Fed. 374, to which référence is made 
for more complète statemeiit. 

Stevens, McCorvey & Dean, of Mobile, Ala., and Briesen & Knauth 
and George T. Hogg, ail of New York City, for appellants. 

Walker B. Spencer, Charles Payne Fenner, Philip S. Gidiere, and 
Esmond Phelps, ail of New Orléans, La., for défendants Latham & 
Co. and American Surety Co. 

Percy, Benners & Burr, of Birmingham, Ala., and Rich & Hamilton, 
of Mobile, Ala., for trustée in bankruptcy. 

Before PARDEE, Circuit Judge, and MAXEY and POSTER. Dis- 
trict Judges, 

MAXEY, District Judge (after stating the facts as above). The 
bill filed by the trustée in bankruptcy was merely to set aside an al- 
leged preferential transfer of cotton made by the bankrupts, Kniii^ht, 
Yancey & Co., to latham & Co. The suit was instituted in the South- 
ern District of Alabama, and the original bankruptcy procceding to 
hâve Knight. Yancey & Co. adjudged bankrupts was brought, and is 
uDw pending, in the Northern District of that state. 

[1] The adjudication of bankruptcy in the latter court brought the 
property of the bankrupts, wherever situated, into custodia legis, and 
that court thus acquired the full right to administer the estate. Thus 
it was said by the Suprême Court in Lazarus v. Prentice, 234 U. S. at 
page 266, 34 Sup. Ct. 851, at page 852 (58 L. Ed. 1305) : 

"The flling of the pétition and adjudication in the bankruptcy court In 
New York brought the property of the bankrupts, wherever situated, into 
custodia legis, and it was thus held from the date of the fillng of the péti- 
tion, so that subséquent liens could not be glven or obtained thereon, nor 
proceedings had in other courts to reaeh the property ; the court of original 
.lurisdiction having acquired tlxe full right to administer the estate under 
the bankruptcy law. Slueller v. Nugent, 184 U. S. 1 [22 Sup. Ct. 269, 46 L. 
Éd. 405] ; Acme Harvester Co. v. Beekman Lumber Co., 222 U. S. 300 [32 
Sup. Ct. 96, 56 L. Ed. 208.]" 

[2] Hence the appellants had no place in the suit instituted by the 
trustée merely to set aside a preferential transfer. If, as claimed, they 
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may impress a trust in their favor upon any of the assets of the bank- 
rupts in the hands of the trustée, no reason is perceived why they may 
not proceed in the court of original jurisdictiorî. In any event, they 
will not be permitted to intervene in an-ancillary suit, brought by the 
trustée, the sole purpose of which is to collect assets of the bankrupt 
and transfer them to the proper court for administration. 

Upon the hearing of the motion the trial court dismissed, without 
qualification, the cross-bill or pétition of intervention filed by the ap- 
pellants. 

The order of dismissal should be so amended as to show that the bill 
or pétition is dismissed without préjudice, and, as thus amended, it is 
affirme d. 



HES?-BRI6HT MFG. CO. et al. v. FICHTBL et al. 

(Circuit Court of Appeals, Third Circuit. October 7, 1914. On Pétition for 
Reheariug, Marcli 9, 1915.) 

No. 1822. 

1. PiTENTS <©=>160 CONSTBUCTION — ElFECT OF PbOCEEDINGS IN PATE:fT OF- 

FICE. 

The claims of a patent as allowed should reeeive the construction their 
language naturally imports. They are not necessarily narrowed by the 
fact that claims were rejected and others substituted in the Patent Ofliee. 
nor by the substitution of a new spécification; but where the alteratlo)i 
required was the élimination of extrinsic nonessential matter, which ob- 
scured the description of the essential feature of the Invention, the resuit 
is a narrowing of the requiremente and ttie conséquent broadening of the 
claims. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 234, 23.5; Dec. 
Dig. (®=5l60.1 

2. Patents <3=332S— Validity and Infringement — Ball Bearing. 

The Conrad patent, No. 822,723, for a hall bearing, the essential feature 
of which is the unbroken continuity of the groove in which the balls run, 
Insuring greater durabilitj' of the bearing, discloses novelty and utility, 
and is valid ; also held infringed by the device of the Blin patent. No. 
818,734. 

Appeal from the District Court of the United States for the East- 
ern District of Pennsylvania ; J. B. McPherson, Judge. 

Suit in equity by the Hess-Bright Manufacturing Company and 
others against Hedwig Fichtel and another. Decree for défendants, 
and complainants appeal. Reversed. 

For opinion below, see 209 Fed. 867. 

Rogers, Kennedy & Campbell, of New York City, for appellants. 

William A. Reddïng and William B. Greeley, both of New York 
City, Frederick P. Fish, of Boston, Mass., and Julian C. Dowell, of 
Washington, D. C, for appellees. 

Before BUFFINGTON and HUNT, Circuit Judges, and WIT- 
MER, District Judge. 

BUFFINGTON, Circuit Judge. In this case the plaintiffs, the 
Hess-Bright Manufacturing Company and others, owners of patent 

^^sFor other cases see same tople & KEY-NtJMBER in ail Key-Numbered Digests & Inûexea 
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822,723, granted June 5, 1906, to Robert Conrad for a bail bearing, 
charge Fichtel & Sac^is with infringing the eighth and ninth daims 
thereof. On final hearing the court below, in an opinion reported ai 
209 Fed. 867, dismissed the bill on the ground of noninfringement. 
Thereupon the plaintiffs took this appeal. By référence to such opin- 
ion and to that of Judge Holland in 177 Fed. 435, where the same 
patent was in issue in another case in this circuit, its subject-matter 
will be seen. It will be noted that Conrad's patent is for a finished 
bail bearing adaptcd for use, and not for a method of assembling. 
Thus, in bis patent he says : 

"I do not claim in the présent application the described method of as- 
scnjbliug the parts of niy improved bail bearing, this method being clalmed in 
a divisional application filed May 18, 1906." 

And, as showing that his patent was for a finished bail bearing, 
adapted for use, he says: 

"The principal advantage of the new bearing lies In the contlnuity of the 
sldes of the groove, which insures the regtilar runninç of the halls, and con- 
sequently great durahiPUy of tUe beamig." 

Such being the avowed advantages claimed by the patentée, let us 
turn to the art and inquire whether Conrad's bearing was new, whether 
that novelty did lie in "the continuity of the sides of the groove," 
and whether it was this feature of the groove continuity that made the 
bearing durable. If those features of novelty and utility be estab- 
lished, and the advance thus made involved patentability, our next in- 
quiry will be whether tlie patentée duly claimed and the défendant lias 
appropriated this groove continuity. Turning first to the question of 
novelty, it is apparent, of course, that prior to Conrad's patent the 
mechanical construction known as a bail bearing, wherein an axle or 
ring was provided with an exterior groove and an enveloping ring 
with an interior groove, which two grooves overhung loose bearing 
halls, was old. So, also, we must assume the possible eccentric rela 
tion of thèse two rings was also theoretically well known. The then 
common mode of bail bearing construction, however, was to provide 
one of the rings with a removable section through which the halls 
were placed in the groove. After this such opening was closed to 
prevent bail escape. This device is shown in the patent No. 669,124, 
to Riebe, of 1901. The other method was to introduce the balls 
through a sidewise slot or channel in one of the rings eut as deep as 
the groove path. This device is shown in patent No. 796,871, of 
Sachs, of 1905. While thèse methods of construction made a reason- 
ably satisfactory bearing under light strain, they proved unsatisfactory 
when the bearing was subjected to the high speeds and heavy wear 
due to the radial, latéral, and axial strain incident, for example, to 
automobile service. In this regard the practical bail bearing art as 
then practiced prior to Conrad's patent was well described by Judge 
Holland in 177 Fed. 436 in thèse words: 

"Many patents hâve been issued for bail bearing devices, which hâve not 
been entirely satisfactory, t'or the reason that tlie tracks or ways were inter- 
rupted, and the balls consequently could not travel freely therein. It was old 
to hâve inner and outer rings with opposing grooves, but the sides of thèse 
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grooves were interrupted in one way or another to permit the introduction of 
the balls. In some cases fllling openings were provided, and in some instances 
thèse were fllled up or plugged after the balls had been introduced in order to 
prevent the escape ; but thèse prier devices were détective, in that the race- 
ways would crumble or wear at the interrupted parts of the raceway, and then 
the in.iured balls would cause undue wear to the remaining portions of the race- 
way, and thus the bearing suffered a rapid dépréciation, and often an entire 
failure in a comparatively short time, and where the fiUing openings were 
plugged to prevent the escape of the balla the plugs could not be given pre- 
cisely the sanie temper as the rings forming the remaining portion of the 
raceway, and unequal wear would ensue, which resulted in injury to the balls 
and raceway, and an undue shortening of the life of the bearings. Thèse bear- 
ings could safely be subjected only to light loads, and were entirely unsatis- 
factory, and not fitted for use in heavily built, rapid moving vehicles." 

The proofs show that such wear was sometimes caused by twisting, 
sliding, or uneven pressure of the balls upon the noncontinuous por- 
tions of the grooveway. When this wear once began, the bearing 
would disintegrate very suddenly, indeed, within a few hours' time. 
Without entering into détail, it suffices to say the proofs in that re- 
gard are: 

"It was, therefore, impossible to use bail bearings for ordinary loads and 
speeds as found in ordinary machinery, prier to the Conrad bearing. The 
Conrad bearing was, therefore, the pioneer in being the first instance in the 
art of a bail bearing capable of withstanding or enduring the loads and speeds 
of ordinary machinery for a period of time as great as the life of such ma- 
chinery. The quality of the Conrad bearing which enabled it to accomplish 
this new and pioneer resuit was its quality of substantial wearlessness. It 
must be understood that this wearlessness or substantial wearlessness bas a 
différent relation and significance than might be casually thought when such 
a quality was mentioned. It is not that wearlessness is désirable for its own 
sake, but that wearlessness is essential in a bail bearing, because the moment 
that any substantial wear bas taken place the period of rapid disintegration 
arises and the life of the bearing is ended. * « * This makes an aceuracy 
essential in the balls and races to a standard of about one ten-thousandth of 
an liich. Accordingly, if a bearing is not almost absolutely wearless, it will 
within a very short time wear more than one or even several ten-tbousandths 
of an inch, so that, even if it were origlnally made with aceuracy, its aceuracy 
is terminated by this very slight wear. Just as sooh as this aceuracy is lost, 
the bearing commences to quickly disintegrate. Accordingly a bail bearing to 
be capable of successful gênerai use must be almost absolutely wearless, be- 
cause it cannot be allowed to wear even to the extent of a few teu-thousandths 
of an inch during its entire life. Hence the importance of an almost abso- 
lutely wearless bearing is not merely to provide a long life, but in order to 
provide practically any life at ail. Thus ail bearings prior to Conrad did not 
differ merely in degree to the extent of having merely a shorter life, but they 
did not hâve practically any life at ail. It was only the quality of wearless- 
ness produced in Conrad's bearing which gives the bearing its life equal to the 
life of the mechanism in which it may be used. * * * xhe Conrad bearing 
was the first wearless bail bearing, meaning, of course, practically or sub- 
stantially wearless, under normal conditions. Of course, I do not mean to 
affirm that the Conrad bearing will not wear somewhat if subjected to over- 
loads or conditions where grit is encountered, or acid in the oil. As bearings 
go into the custody of ail sorts of persons, who use différent machinery, a 
slight wear may occur even with the Conrad bearing; but eliminating tliis 
aspect of the matter, what I wish to affirm and make clear is that prior to 
the Conrad bearing ail bail bearings sbowed rapid wear, no matter how care- 
fully they were made or used, and that the Conrad bearing was the first in. 
stance of a bail bearing capable of enduring ordinary loads and speeds with- 
out substantial wear." 
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One cause of this disintegration was, as we hâve seen, the noncon- 
tinuity or break of the groove path to provide for bail admission. In 
that regard the proof is : 

"An interruption in one form or another in one or both the races, to permit 
the insertion of the balls, always left a weak point, much less able to wlth- 
stand loads than the other portions of the race not so weakened. Disintegra- 
tion and crumbling of the bearing was. likely to (xxnr within a short time at 
the weak point of the race. As soon as this disintegration or crumbling com- 
menced it proceeded rapidly to destroy the bearing. It Is obvions that this re- 
suit would occur, because even a slight injury to the race produces an Injury 
to the balls, which causes further injury to the races, and in turn to the balls, 
and so on." 

In this State of the art Conrad disclosed the device of the patent. 
It is exceedingly simple, and in the after-light of its simplicity it is 
remarkable that no one had suggested its earlier use. Narrowed to 
what it really is, Conrad simply brought into the art a metallically un- 
broken groove pathway for the balls. This pathway he kept unbroken 
by introducing the balls by eccentric displacement of the rings ; the ré- 
tention of the balls and the concentricity of the rings he effected by 
bail spreaders. The éléments he used were individually ail known. 
There was no originality in a spreader to keep rollers or balls from 
contracting with each other, as also there was none in placing two 
concentric rings in eccentric relation. Conrad's novelty and contri- 
bution to the art consisted in disclosing the actual use of a continuons 
or unbroken groove as a pathway for a bail bearing. As a practical 
means of putting his continuons pathway in use he suggested bail load- 
ing by eccentric displacement, and as a means of preventing unloading 
by eccentric displacement he showed the use of spreaders. This re- 
sulted in the production of a unitary, workable device, to wit, a bail 
bearing, for which his patent was granted. 

A study of the patent shows groove continuity was the substantial 
disclosure of Conrad's .spécification. For example, it said : 

"The invention provides a bail bearing having concentric grooved rings, the 
sides of the grooves heing uninterrupteà througJiout their oircumfcrence." 

From this it will be seen that, while the rings themselves hâve con- 
centric grooves, it is the grooves in the rings and the sides of those 
grooves that are unbroken or uninterrupted throughout their entire 
circumference. This feature of unbroken groove continuity is further 
emphasized. Thus Conrad says: 

"The principal advactage of the new bearing lies in the continuity of ttie 
sides of the groove." 

He also asserts that it is this continuons groove continuity tliat me- 
chanically makes the bail bearing durably effective. Thus, speaking of 
"the continuity of the sides of the groove," he says it "insures the reg- 
ular running of the balls, and consequently great durability of the 
bearing." That the unbroken groove continuity itself was the essen- 
tial feature, and that such groove was difïerentiated from the face or 
ungrooved surface of the ring, is evidenced by the several claims. For 
example, in daim 1 we note, "A bail bearing including two concentric 
rings having opposing grooves on their adjacent faces, the sides of 
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said grooves being uninterrupted throughout their circumf erence ;" in 
claim 2, "a bail bearing including tvvo concentric rings having oppos- 
ing grooves on their adjacent faces, the sides of said grooves engaging 
the balls to prevent substantia! latéral movement, said sides being un- 
interrupted throughout their circumf erence;" in claim 8, "a bearing 
comprising two concentric rings, balls between said rings, each ring 
having a groove, both sides of which overhang said balls and are con- 
tinuons and practically intégral throughout their circumf erence' — 
terms also carried into claim 9. From thèse extracts it will be seen 
that the designated, effective, and claimed feature of Conrad's dis- 
closure was the groove with unbroken, intégral, continuons sides. In 
the old art it was the eut into the wearing side of the grooved pathway 
that had developed an exposed wearing weakness, and it was this 
groove incision or groove entry that Conrad eliminated and claimed. 
It was, of course, obvious that this device of an unbroken, side-wear- 
ing surface of his groove shov/ed, in his method of applying his un- 
broken groove, that he also obviated a eut in the ring face beyond the 
groove edge, for he says : 

"The sides of the grooves, and in fact, aU the parts of each ring are con- 
tlnuous and practically intégral throughout the entire length of the ring." 

But a careful scrutiny of the patent makes it clear that this unbro- 
ken feature of the ring was merely a mechanical statement made in 
properly describing the unbroken character of the groove, and that 
nowhere in the spécification or claims was any other référence made 
to the unbroken character of the ring face, or was any functional ef- 
fect attributed to or claimed for an unbroken ring as such. Indeed, 
Conrad's sole référence to an unbroken ring is where the spécification 
says: 

"Each ring has a groove, the sides of whieh overhang the balls to a slight 
extent The sides of the grooves, and, in fact, ail the parts of each ring, are 
continuons and practically intégral throughout the entire length of the ring." 

[1] It is contended, however, that the proceedings in the Patent 
Office should in some way narrow the efïect to be given the claims hère 
involved. There is no doubt that where, pending allowance of a pat- 
ent, an applicant is forced to narrow his claims, he will not be permit- 
ted to put an after construction on them which would make them in- 
clude what he had been forced to avoid by narrowing. But that prin- 
ciple has no application hère, for a critical examination of this file 
wrapper shows that Conrad came out of the Patent Office with broader 
claims than those originally made. In other words, the several amend- 
ments and the withdrawal and substitution of claims resulted in an 
élimination of extrinsic matter, in pointing out the essential feature of 
his disclosure, and in the grant of claims embodying that essential 
feature and eliminating from his claims such extrinsic, nonessential 
features. The spécification as originally made, together with ail the 
claims, were not satisfactory to the Office — a fact possibly due to the 
nonfamiliarity of the foreign applicant with American patent require- 
ments — and in the subséquent proceedings each and every of the origi- 
nal claims were rejected. The entire original spécification was then 
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withdrawn and another substituted. Thèse f acts are ail important, for 
the contention of the défendant in eiïect is that the daims granted 
should be given the effect the claims originally made would hâve had. 
That the device itself for which Conrad received his final claims was 
the same one for which he sought his original claims there is no ques- 
tion. The eight figures of his drawing and their lettering remained 
unchanged. But, while Conrad had in view the broad, gênerai char- 
acter of the bail bearing he there disclosed and illustrated, we think 
his spécification as originally drawn did not specifically and with exact- 
ness define wherein the précise inventive feature of his device lay, nor 
did he properly confine his claims to such inventive feature. As we 
hâve seen, the gist of the bail bearing disclosed by Conrad was the un- 
broken, continuous, unrecessed, and intégral grooved ball-pathway. 
When, however, he came to make ail three of his original claims they 
were each and ail not for such grooves, but for rings "unrecessed and 
unbroken." While, of course, such an "unrecessed and unbroken" 
ring undoubtedly physically had on its face Conrad's "unrecessed and 
unbroken" groove, yet the unbroken face of the ring was a mère 
mechanical strengthening incident ; for, no matter how much the ring 
face, as a face, was unbroken and unrecessed, the invention did not 
lie in the integrity of the ring face, but in the continuity of the sides 
of the groove. Such being the case, it is clear that the claim as origi- 
nally made for rings "unrecessed and unbroken" needlessly embodied 
in the claim the narrowing limitation of necessitating the ring surface 
to be unbroken, when the real invention lay in requiring the groove 
side to be unbroken and unrecessed. And, anticipating what will later 
be apparent, we may hère say that, if Conrad's claims had thus re- 
mained for "unrecessed and unbroken" rings, the défendant would 
hâve avoided infringement of this narrow claim by merely slotting its 
rings, though in doing so it had eut into and broken the continuity of 
the sides of the groove. Presumably attention must hâve been called 
to this fact by the Office, since in the new spécification and the claims 
which met the Office's approval this oversight was remedied, and in 
the new spécifications as earlier quoted herein it was shown that "the 
principal advantage of the new bearing lies in the continuity of the 
sides of the groove," and new claims were made, not for rings "un- 
broken and unrecessed," as before, but for "opposing grooves on their 
adjacent faces, the sides of said grooves being uninterrupted through 
their circumference" — "each ring having a groove both sides of which 
overhang said halls and are continuous and practically intégral through- 
out their circumference." 

As originally made, the pathway secured by the claims would hâve 
been restricted to a pathway in a ring which was unbroken and unre- 
cessed. As allowed, the requirement, but not the claim, was narrowed, 
the ring feature was eliminated, and the "unbroken and unrecessed" 
requirement was restricted to a groove. In such case the lessening 
of the requirement was a broadening of the claim. That the claims 
granted were broader in scope than the ones originally made is evi- 
denced by the fact that to show infringement of the claims as origi- 
nally made it would be necessary to show the infringer used rings — 



HESS-BEIGHT MFG. OO. V. FICHTEL 723 

"said rings being unrecessed and unbroken" ; whereas, with the claims 
as granted, it is only necessary to show the use of "a groove both sides 
of which overhang said balls and are continuous and practically inté- 
gral throughout their circumference." Such being the case, it follows 
that the claims granted should receive the construction their language 
naturally imports (Dodge Needle Co. v. Jones [C. C] 153 Fed. 189, 
and 159 Fed. 715, 86 C. C. A. 191^, and that no statement or action of 
the patentée in obtaining his patent estops him from claiming to the 
f ull extent what his claims on their face purport. We think the court 
below therefore failed to give proper construction to this patent when 
it held that "it must be confined to the rings, solid and unbroken 
throughout, upon which Conrad laid repeated and emphatic stress," 
for the fact is that in his spécification as eventually accepted Conrad 
laid stress, not on his rings being solid and unbroken, but on the un- 
broken character of the grooves. 

[2] The device of Conrad has proved meritorious and it has gone 
into exceptionally wide use. Its worth and the validity of his patent 
hâve met with wide commercial récognition in the licenses taken under 
it. We find nothing in the way of prior patenting or use that suffices 
to shear Conrad's device of patentable novelty; for, without entering 
into a discussion of the prior art, we may say that, while bail bearings 
were known and used, there was prior to Conrad no use of bail bear- 
ings in the high speeds and heavy loads which his device has made 
possible. No prior device left any impress on the bail bearing art to 
which his device applied. Indeed, as the proof s show, Conrad's device 
made practical the use of such bearings in the case of high speeds un- 
der heavy loads. We therefore hold the claims of his patent hère in- 
volved are valid. 

We next turn to the question of inf ringement. Stripped of ail ex- 
trinsic matter, that question practically and mechanically turns on the 
eiïect and sufficiency as a bail confiner of a steel dam or barrier so 
slight in height that its graduai rise from the central Une of the balls' 
grooved pathway ceases when **/ioooo of an inch is reached. In other 
words, the défendant forms an unrecessed, continuous, intégral groov- 
ed pathway for its balls until a level of ^*/ioooo of an inch is reached, 
and from that point until the outer edge of its ring is reached, not 
the whole ring face, be it observed, but a channel less in diameter than 
the bail, is eut and recessed in a narrow cross-section of the ring face. 

The défendants' device is made under the patent to Blin, No. 818,- 
734, of April 24, 1906, for a bail bearing. Describing such device from 
the spécification of that patent, we note that, according to Blin's in- 
vention : 

" • * * The outer portion of the tnner ring is provided with a notch. or 
cut-away part, which starts from one of the sides of the rings and, lieing of 
legs depth than the groove containing the ialls, does not therefore extend to 
the bottom of that groove. In the same way on the inside of the outer ling 
is made another notch or recess, so that when the two rings are placed con- 
centrically with their two notches facing each other the distance separating 
the two walls of the notches is smaller than the distance between the two 
track surfaces on which the balls roU. 

"When a sufficient number of balls has been introduced into the bearing in 
order ta keep the two rings concentric, a bail Is introduced between the two 
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uotches when they face each other, Flg. 1 ; but it cannot enter tlie bail track 
unless forced In. However, owlng to the elasticity of the material, tbe bail 
ean be driven in, where it remains. AU the remaluing balls will be intro- 
duced in the same manner. Thus the two rings by themselves constitute a 
(complète bail bearing and bail retaining device without the use of auxiliary 
parts. 

"In order to remove a bail, the two notches, 6, d, are brought opposite eaeh 
other, and the bail opposite the said notches Is forced out from the other side 
betvveen the two notches. The other balls can be removed in the same vvay 
uutil a sufflelent number are removed to allow the bearing to fall apart. The 
resuit of this arrangement Is that It is not necessary to close the notches in 
order to prevent the balls from eseaping. It mil. moreover, he understood 
that in this construction the traveUnff path of the lalls does not présent any 
lack of continuity due to joints lieticeen varions parts." 

It is clear, therefore, that after ail the balls are inserted ail the parts 
co-operate precisely the same as if the channel did not exist for ail the 
bail contacting pathway of the groove is unbroken and continuons 
throughout its entire circumference. In that regard the défendant, in 
describing its bail bearing in its prospectuses, says : 

"F. & S. bearings are made with diagonal side entering slots slightly smaller 
tban the slzes of the balls themselves. The balls are therefore sprung in un- 
der gréa ter pressure than they ever receive in service, the races yielding suffl- 
ciently to let them enter. Once in, the balls never again to-uch the side slots. 
which. virtually then iio longer exist." 

Such device would appear to differ in three respects from Conrad's, 
viz. : Its ring face is channeled, notched, or recessed ; a larger number 
of balls can be inserted through such channel than by Conrad's unchan- 
neled ring method; no spreaders are required to maintain défendants' 
ring concentricity. As assembled bail bearings, however, both devices 
operate in the same way, and the unbroken grooves in which the path- 
way of the balls of both devices lie would seem equally effective in 
avoiding the evils of the noncontinuous groove of the prior art. Un- 
der such facts is infringement shown? 'The court below thought not, 
and, as we understand it, held that the claim élément, "each ring hav- 
ing a groove both sides of which overhang said balls," was not found 
in défendants' structure, because a groove, the sides of which only rose 
**/ioooo of an inch, did not overhang the bail. In that regard, it said : 

"Hovr such a minute fraction as «■'/loooo of an Inch would 'overhang' is not 
perceptible," and "I do not understand how the sides' of the raceway can be 
continuons and practically intégral if they are eut in half , or so nearly in half 
that **/ioooo of an inch further would finish the job, and this Is the con- 
ceded situation of the défendants' bearing." 

Turning, then, to the question whether the défendants' groove does 
overhang its balls, we should note that, however slight the overhang 
is, it is sufficient to cause this resuit. Indoed, as we hâve seen, the de- 
fendants not only concède that f act, but positively assert it : 

"Once in, the balls never again touch the side slots, which virtually then no 
longer exist." 

At bar, counsel for complainant stated that if this défendant eut its 
channel entrance deeper by **/i<iooo of an inch ail claim of înfringe- 
ment would be abandoned. Slight, therefore, as the différence is me- 
chanically, it is évident its présence is a matter of f unctional substance. 
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That such minute exactness as a metallic eut of ^/loooo of an inch can 
under modem machinery methods be made is well known. And in that 
connection it must not be overlooked that the slight rise in the indented 
plane of the thread of a screw, as afterwards shown, was the dam or 
barrier that prevented the Reiss téléphone from transmitting human 
speech. It is the function of the barrier, not its size, that counts as a 
measure of invention. That the groove does "overhang" the bail is, we 
think, self-evident. In the nature of things the overhang or lesser di- 
ameter of the exterior of an inclosing groove than the diameter of the 
inclosed bail is the only agency that keeps the bail from escaping. 
Since, therefore, the balls of défendants' bearing in fact do not escape, 
since there is no other agency than the groove sides to prevent escape, 
and since the diameter of the balls is greater than the diameter at the 
edges of the groove, it is physically évident that the groove sides do 
overhang and prevent the escape of the balls. Moreover, it must not be 
overlooked that, while the end of the channel through the ring is but 
'^/loooo of an inch higher than the bed of the groove at that particular 
point, the rest of the entire surface of the ring is solid at every other 
point and makes a much deeper sided groove at other points than the 
channel mouth, and, as noted above, "in order to remove a bail, the two 
notches are brought opposite each other, and the bail opposite the said 
notches is forced out from the other side between the two notches," 
manif estly this barrier, slight as it is, requires force to pass it. 

It is therefore clear that the balls of défendants' structure when in 
opération do travel in a groove which overhangs such bail. It is equally 
clear that such pathway of the balls is a groove whose sides are "con- 
tinuous and practically intégral throughout their circumference." It 
would therefore seem that, so far as that f eature of the claim inf ringe- 
ment is shown, unless the défendants' structure does not answer the 
other calls of the claim, viz. : 

"The number of balls belng such that they can be inserted in the space be- 
tween the rings when the latter are displaced from their normal positions," 
and "means for distributing the balls throughout the length of the groove, 
whereby the two rings are held together against axial displacement by the en- 
gagement of the balls with the overhanging walls of the grooves and the parts 
are held together so as to form a unltary device." 

Now it is clear that défendants' two concentric rings are adapted to 
eccentric displacement, and by such eccentric displacement a bail bear- 
ing may be assembled which is accurately described by the foregoing 
élément, viz. : 

"The number of balls being such that they can be Inserted in the space be- 
tween the rings when the latter are displaced from their normal position." 

Indeed, the proof shows that in actual practice the défendant so 
filled its rings, viz. : 

"Both of the rings were eccentrically placed. Then as many balls as possi- 
ble were introduced between them ; then the rings were put concentrically, 
and the additional balls were put in through the fiUing notches." 

The défendants' mechanism then being such as to eccentrically intro- 
duce in the same way as Conrad the number of balls Conrad requires, 
<loes the défendant, as it contends, relieve itself of infringement by fur- 
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ther providing a channel through which an additional bail or additional 
balls tnay be introduced ? While Conrad did not show a slot for such 
additional bail charging, it is clear he did not restrict himself to the 
number of balls that could be introduced into his bearing, for he ex- 
près sly says : 

"The number of balls which can be introduced can be increased by efifecting 
a sllght elastlc déformation, or tilting, and at the same time pressing an ad- 
ditional bail between the others." 

Indeed, the introduction of the additional balls by the défendant 
through the médium of its slotted channel is but the mechanical équiv- 
alent of the additional bail introduction by déformation which Conrad 
pointed out ; for whether the size of an opening between two opposite 
surfaces be increased by chiseling or cutting the opening wider, or by 
forcing the sides apart, is, generally speaking, a matter of mère me- 
chanical détail. By the slots the défendant may hâve increased the 
scope of bail introduction : but such improvement or advance, if im- 
provement it be, is but an added or alternative means of getting the 
bail bearing into working shape. When that is done by any of the sev- 
eral methods of introduction, viz., by eccentric or slot introduction, or 
by déformation introduction, the results in the unitary structure of Con- 
rad and the défendant are precisely alike, in that each ring of both then 
has "a groove both sides of which overhang said balls, and are contin- 
uons and practically intégral throughout their circumference." And 
it is this unbroken groove, and the unbroken pathway the bail there- 
after travels upon, and not the pathway by which the bail reached that 
channel, that is the gist and substance of this case. Conrad's was the 
real low grade roadway over which tonnage was carried ; Blin's was 
but a switch to get additional tonnage on the main track. Moreover, 
it is to be borne in mind that in increasing over Conrad the number of 
balls introduced the défendant has utilized the same éléments that Con- 
rad had used to introduce a smaller number ; in other words, the de- 
fendant has used rings adapted to eccentric introduction. Instead, how- 
ever, of stopping with the Conrad bail number, the défendant goes a 
step further and introduces additional ones. In other words, the de- 
fendants' bail bearing has the number of balls that "can be inserted in 
the space between the rings when the latter are displaced from their 
normal position," thus measuring up to the claim, and it has also the 
further balls introduced through the channel slot. But advance beyond 
or even improvement upon a patented device does not cease to inf ringe, 
so long as the combination of the patented device is itself utilized in 
the advance. 

So, also, in the other élément quoted, viz. : 

"Jleans for distributlng the balls throughout the length of the groove, 
whereby the two rings are held together against axial displaeement by the en- 
gagement of the balls with the overhanging walls of the grooves, and the parts 
are held together so as to form a unitary devica" 

It will be noted that it is the maintenance of a proper bail distribu- 
tion which prevents récurrence of eccentricity. In Conrad's method 
the number of balls eccentrically introduced was such that, unless some 
means were provided to maintain the proper spacing or distribution of 
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such balls around entire ring circumference, the eccentrically charged 
balls were liable to be in the same way eccentrically discharged. This 
difficulty Conrad met with his spacers, saying : 

"The edges of the rings, however, are spaced so far apart from each other 
that they may be displaced eccentrically relatlvely to each other In the man- 
iier shown in Fig. 3, leavlng a erescent-shaped space of sufflcient widtà to per- 
mit the introduction of a limited number of balls. The erescent-shaped space 
is marked d. The rings may be then restored to thelr concentric position and 
spreaders or dlstrlbutlng devices introduced Into the spaces between the balls, 
so as to distribute them entirely around the raceway and to prevent their re- 
turn to a position such as Fig. 3, which would permit the escape of the balls. 
* * * It wlll be seen that the spacers / hold the balls in the position of 
Flg. 1 — that is to say, In the distributed position — preventlng the balls from 
running together, and thus allowing one of the rings to fall down against the 
other and release the balls through the erescent-shaped space." 

But this spécifie means of distribution was not carried into Conrad's 
claim as quoted above, but the generic term, "means for distributing 
the balls," etc., was used. It is contend'ed, and indeed the court below 
found, that the défendants' bearings lack a ball-spacing device, which 
is not necessary for preventing the bearing from f alling apart, and has 
no such function. That the défendant has no spacer such as Conrad 
showed is a fact, but that it has "means for distributing the balls"— 
that is, means for distributing the limited number of balls liable to ec- 
centric discharge — is also a fact. That both Conrad and the défend- 
ants' devices do not eccentrically discharge, and that they are both, 
when charged with the eccentrically chargeable quota, liable to dis- 
charge, is clear. Why, then, when they are used as a bail bearing, do 
neither of them eccentrically discharge ? In Conrad's device the reason 
is obvious. Conrad's spreader compels bail séparation, and so prevents 
the balls from gathering in one part of the ring, and thus forming the 
objectionable "erescent-shaped space of sufficient width to permit the 
introduction" — and therefore the escape — "of a limited number of 
balls." And how does the défendant meet this difficulty? What means 
does it use to prevent the formation of this "erescent-shaped space of 
sufficient width to permit the discharge of balls"? Analysis shows that 
its means is the combined use of a slot and of the extra channel-intro- 
duced balls. In other words, the slot, or, more accurately, the addi- 
tjonal or slot-introduced balls, are the defendant's means for distrib- 
uting the other "balls throughout the length of the groove, whereby the 
two rings are held together against axial displacement." Conrad's de- 
vice by spreaders prevents the eccentrically charged balls from gather- 
ing in a section of the ring where they would form a crescent of dis- 
charge. The défendant allows the same number of balls to gather in 
the same dangerous place, but by its additional channel-introduced balls, 
which cannot get into such space, prevents the crescent from opening 
and discharging. It is therefore clear that the slot-inserted, additional 
balls of defendant's device are the mechanical équivalents of Conrad's 
spreaders. For if we take Conrad's device we can dispense with his 
spreader by simply cutting a latéral channel of such depth as will per- 
mit slot introduction. And after ail said and donc this is simply what 
the défendant has done. In the self-confessing words of the defend- 
ant's prospectus quoted above, viz., "Once in, the balls never again 
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touch the side slots, which virtually then no longer exist," and în the 
statement of the Blin patent, "It will be understood that in this con- 
struction the traveling path of the balls does not présent any lack of 
continuity due to joints between varions points." It is clear that BHn 
and the défendant use the body and soûl of Conrad's ungrooved path- 
way and to it add "a notch or cut-away part, which starts from one of 
the sides of the ring and, being of less depth than the groove contain- 
ing the balls, does not therefore extend to the bottom of that groove." 
That the extra, slot-introduced bail or balls are so introduced simply as 
a préventive of eccentricity is, we think, conceded and rightfully con- 
ceded by Blin's patent. Thus he says : 

"Wlien a snfficient number of balls bas been introduced into the bearlng in 
ordcr to kocp the tioo rings concentric, a hall is introduced between the tvvo 
iiotc}ios wheii Ihey face each otber, l'ig. 1 ; Imt it caimot enter the bail track 
unless forced in. Ilowever, owiug to elasticity of the material the bail may 
be ilrivcn in, where it remains. Ail the remaining balls -will be introduced in 
the s-ame manner. Thus the two rings by themselves constltute a complète 
hall hearing and hall retaining device without the use of auxiliary parts." 

The "sufficient" number of initial balls makes ring concentricity, and 
the slot-driven balls maintain such concentricity. And in that connec- 
tion it should be borne in mind, as bearing on the question whether the 
minute rise of **/ioooo formed a barrier which kept thé bail in its path. 
it will be évident that if the height of Blin's notch or cutaway was 
sufficient, as he says it was, that a slot-introduced bail "cannot enter 
the bail track unless forced in," it is equally clear that the bail cannot 
leave the pathway unless it be forced out, and the only way in which 
that barrier can be overcome and the bail leave the trackway he points 
out: 

"Tn order to remove a bail, the two notches are brought opposite each otber, 
and the balls opposite the sald notches are forced out from the other side 
heticeen the said tivo notches." 

It goes without saying that if the bail has to be thus forced out when 
a double-sized opening is presented by the two cuts in the two aligned 
notches, that the half-sized presented by one notch and a solid opposite 
ring makes a doubly higher grooved pathway. Such being the case, we 
think it clear that the sides of defendant's groove do overhang the balls, 
and that its overhang, be it only **/ioooo, which in the practical applica- 
tion of the Blin patent the défendants use, is an effective barrier to 
hold the revolving balls to their orbit. 

The decree dismissing the bill must therefore be reversed, and the 
case remanded, with directions to the court below to enter a decree 
holding the claims in issue valid and infringed and directing an injunc- 
tion and accounting. 

Pétition for Rehearing. 

PER CURIAM. The motion for rehearing has had our joint con- 
sidération. The défendant firm was formed but a short time before 
this suit was brought, and is only liable to account for the period sub- 
séquent to its formation. Bearing in mind the several prior cases 
against others in which the rights of the patent hère involved were vig- 
orously prosecuted, and the not undue time that elapsed between the 
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siiccessful termination of such litigation and the commencement of this 
suit, we do not find any such delay as should preclude the plaintiiif froni 
the customary accounting. The défendant firm volunteered to enter 
the field of infringement, and accounting is a necessary conséquence of 
its act. As to the other matters involved, we see no reason to départ 
from the conclusion reached and stated in the opinion heretofore filed. 
The motions are therefore refused. 



GRIER BROS. CO. v. BALDWIN et al. 

(Circuit Court ot Appeals, Tlilrd Circuit. January 22, 1915.) 

No. 1891. 

1. Patents <@=»141 — Validitt of Reissue — Bboadening Original Claims. 

A reissue patent eannot be allowed to broaden the original patent after 
the lapse of so long a time as seven years, and after the original patent 
had been limited by final adjudication. 

[Ed. Note.— For other cases, see Patents, Cent DIg. §§ 206-213; Dec. 
DIg. -®=>141.] 

2. Patents <S=328 — Validitt of Reissue — Minées' Lamp. 

The Baldwin reissue patent, No. 13,542 (original No. 821,580), for a 
miners' acétylène lamp, claim 4, held void as broader than the original 
patent. 

S. Teade-Mabks and Tbade-Names <g=>70 — Unfaib Compétition — Minebs' 
Lamp. 

A decree enjolning unfalr compétition by défendant in Imitating com- 
plainant's miners' lamp, in form, appearance, and packages, considered 
and afflrmed. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81; Dec. Dig. i®=»70. 

Imitation or simulation of trade-mark or trade-name as unfalr compéti- 
tion, see note to John H. Rice & Co. v. Redlick Mfg. Co., 122 C. C. A. 447.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by Frederick E. Baldwin and the John Simmons 
Company against the Grier Bros. Company. Decree for complainants, 
and défendant appeals. Modified. 

For opinion below, see 215 Fed. 735. 

Joseph M. Nesbit and Thomas S. Brown, both of Pittsburgh, Pa., 
for appellant. 
James Q. Rice, of New York City, for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. The bill in this suit charges 
(1) infringement of reissued letters patent No. 13,542, and (2) unfair 
compétition in the sale of the lamp covered thereby. It came first be- 
fore the late Judge Young, who refused a preliminary injunction to re- 
strain infringement, but granted it to restrain unfair compétition. (D. 

®=5For other cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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C.) 210 Fed. 560. Upon final hearing. before Judge Orr, a final în- 
junction was granted upon both grounds. (D. C.) 215 Fed. 735. 

1. In order to understand the first branch of the controversy, the 
scope of the original letters patent must be determined. They are 
numbered 821,580 and were issued May 22, 1906, to Frederick E. 
Baldwin for improvements in acétylène gas lamps, "intended for use 
and adapted to use as bicycle, automobile, yacht, or miner's lamp, 
or for any other analogous purpose. * * * " The body of the 
lamp is a metalHc or other container, and this is divided (horizontal- 
ly by préférence) into two chambers or compartments, the upper in- 
tended for water, and the lower for calcium carbid. The gas is gen- 
erated in the lower chamber. The spécification deals with two prob- 
lems, but we are concerned with only one of them, namely, "The 
means for efïecting and controUing the génération of gas." That prob- 
lem arises out of the following situation: Finely divided carbid is 
placed in the gas-generating chamber and retained in position by a 
suitably adjusted spring or other suitable device. A tube leads from 
the water-chamber into the chamber below, and by this duct the water 
and the carbid are brought together. The gas is generated by the 
chemical reaction of thèse two substances, and the graduai feed of the 
water must be carefully maintained. The inventer goes on : 

"Various means hâve been employed to regulate or eontrol the normal 
rate of flow of water through a water-supply tube. For example, the bore 
of the tube has been made of small diameter ; but this plan has not been 
found practical for various reasons. In the first place, the discharge outlet 
thereof is under pressure of several inches of water, and it is practicalLy 
impossible to make the bore so minute that the water will issue in suffi 
ciently small quantity. If the attempt is made to secure this small flow by 
making the tube very minute, it then becomes so easily clogged that the 
opération of the lamp is rendered extremely uncertain. The smallest particle 
of foreign matter in the water, or a bit of slaked carbid carried into the 
bore by back pressure of the gas, will stop the flow completely, and the lamp 
will go out. Such a tube is also jdifBcult, in fact almost impossible, to 
clean. Another method which has been employed is to use a duct of com- 
paratively large bore, and fill the same with a wick of more or less loose 
texture for the purpose of checking the supply. This for a time opérâtes 
with some degree of success, though from the very nature of the materiai 
used the précise amount of the feed ean never be exactly determined. A 
valve is generally neeessary to regulate the supply. Furthermore, when the 
lamp hasi been used for a time, the wick, which, of course, must act as a 
strainer, becomes fllled with solid matter — such as sand, dirt, and organic 
particles contained in tlic water — so that the feed is reduced. This nécessi- 
tâtes fréquent adjustment of the valve to restore the proper supply. In time 
the wick becomes completely choked, and the user, often unskillful in such 
matters, must tamper with the lamp and insert a new wick, which is at best 
a troublesome procédure. Again, if the lamp has not been used for some 
time, the wick dries out, and a very appréciable time is required to soak it 
up so that the water will again flow through." 

Thèse being the difficulties, the patentée turned to his means for 
overcoming them. His plan was to make the bore of the duct com- 
paratively large, and then to obstruct or restrict it by placing a wire or 
rod therein, preferably in the center, thus leaving a channel of the 
proper size and shape. The advantages are thus described: 

"This arrangement is siJuplo ; but in a long expérience it has been found 
to be entlrely successful. It is possible to secure the correct drop-by-drop 
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feed wlth a duct of considérable size, since the friction of the water on the 
large area of the tube-wall and wire reduces its flow. This retarding-friction 
may be regulated by varying the size of wire used. The duct does not beconie 
choked, since, if foreign particles are deposited thereln, the water can take a 
zigzag course around (them) without the supply being appreciably afCected. 
If It is at any time necessary to clean the tube, the wire is simply recipro- 
cated and rotated a fevv times from the outside of the lamp without dis- 
turbing the position of other parts. Thls nice régulation of the flow enables 
me to entirely dispense with the troublesome adjustment of the valve. If 
a valve is used at ail, It Is employed to shut off the flow entirely and not 
to regulate it. The construction just described is shown," etc., etc. 

As will be observed, the device thus described is intended to per- 
f orm a certain part in effecting and controlling the génération of the 
gas ; this part being the régulation of the water-supply, or the con- 
trol of the flow. But the génération of the gas might also be efïected 
and controlled in another way, and to this subject the inventor imme- 
diately passed on : 

"In some cases, however, there Is employed in connection with the means 
for introducing the water into the mass of carbid [that is, In connection with 
the duct and rod] a device in the nature of a stirrer, which, on proper 
manipulation, may be used to break up the mass of carbid surrounding the 
outlet of the water duct, and whlch, by having become slaked and caked by 
the action of water, prevents the proper percolatlon of the latter to the 
unslaked carbid in the réceptacle Q, Fig. 2. As such device I employ a stem 
or rod iV, which extends down through the tube L and is 6e»* at substan- 
tially riffht angles to fcurm an arm A". This rod may form a prolongation of 
the valve-stem M', of Fig. 2, or, in case no valve is used, may extend from 
the top of the lamp down through the water-reservoir, as shown in Fig. 3. 

"As calcium carbid possesses strongly absorptive properties, the Intro- 
duction of water through the tube L will resuit in the graduai slaking of the 
material about its outlet ; but the lime thus produced becomes gradually 
less perméable to the water, so that an insuflicieut quantity of gas Is gen- 
erated to maintain the proper flame. When this becomes noticeable, the rod 
JV is turned, so as to cause the arm 2V' to break up to a greater or less ex- 
tent the mass of lime, and In practice I hâve found that under ordinary con- 
ditions this is amply sufficlent to Insure a substantially uniform génération 
of gas until ail the carbid in the réceptacle (? is exhausted. 

"In the larger-sized lamps it is désirable to employ two or more water- 
tubes L and, if desired, stirring-rods V, extendlng down to différent points 
in the carbid-receptacle. This is indicated In Fig. 4, which is an under plan 
View of the bottom D of the water-reservoir, showing three wa ter-tubes L 
In section. It is, however, désirable, when a plurality of stirring rods are 
employed, that some means be provided for actuating ail of them simultane- 
ously. A device suitable for this purpose Is shown in Fig. 6, in whlch O is a 
ring placed on top of the lamp, with which bent ends of ail the rods A' 
engage, so that a partial rotation of the ring will impart a corresponding 
movement to each rod." 

In the original patent, therefore, the inventor described two devices 
by which the génération of gas might be effected and controlled: (1) 
A tube with a wire or rod therein ; and (2) a bent arm on the end of 
the wire or rod, which could be used as a stirrer. And he claimed 
both thèse devices in each of the first 4 claims : 

"(1) In a lamp of the kind described, the combination with a water-reser- 
voir, and a réceptacle for calcium carbid, of a tube extendlng from the for- 
mer a considérable distance into the latter so as to be embedded in the mass 
of carbid contalned In said réceptacle, and a rod or stem extendlng through 
said tube into the carbid-receptacle and having its end formed as a stirrer 

219 F.— 47 
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to break up the slaked carbid aroxnid tlie outlet of the water-tube, as set 
forth. 

"(2) In a lamp of the Uind described, the combination wlth a water-reser- 
voir, and a réceptacle for calcium carbid, of a tube extendlng from the for- 
mer into the latter se as to be embedded in the mass of carbid contained 
in the réceptacle, a rod extending from a point outside of the lamp through 
the tube and into the carbid-chamber and having its end bent to forai a 
stirrer for breaking up the slaked carbid around the outlet of the water- 
tube, as set forth. 

"(3) In a lamp of the klnd described, the combination with a water-reser- 
voir, and a réceptacle for calcium carbid, of a plurality of tubes extendins 
from the former Into the latter so as to be embedded in the mass of carbid 
contained in the réceptacle, a stirrer passing through eaeh tube adapted to 
break up the slaked carbid around the end of the tube, and means for actuiit- 
ing ail the stirrers simultaneously, as set forth. 

"(4) In a lamp of the klnd described, the combination with a water- 
reservoir, and a réceptacle for calcium carbid, of a water-tube extending 
from the former a considérable distance into the latter and adapted to lie 
embedded in the mass of carbid in the réceptacle, and a rod extending tbrough 
the water-tube, and constltuting a stirrer to break up slaked carbid around 
ti:c (n;Uet of the water tube, as set forth." 

This, then, was the patent when it was originally issiied in 1906. 
Three years later the patentée sued Jacob Bleser for infringing claims 
1 and 4, as well as several claims of an earlier patent granted in 
1900. The Bleser lamp closely resembled the Grier lamp now in 
question, particularly in the fact that it had no bent arm to act as a 
stirrer; the end of the rod within the duct being merely pointed, The 
Court of Appeals of the Seventh Circuit in Bleser v. Baldwin, 199 
Fed. 133, 117 C. C. A. 615, decided that claims 1 and 4 of the patent 
now under considération were not infringed by such a construction. 
The décision was rendered in April, 1912 ; and we can hardly doubt 
that the reissue was intended to meet the situation thus created, for it 
was applied for soon afterward — on February 5, 1913 — although 
this was nearly seven years after the original grant. And the changes 
that mark the reissue are such as to indicate with much persuasiveness 
that this was in fact the intention. The patentée amended his spécifi- 
cation in two respects : (1) He described the tube as always imbedded 
in the carbid — "extend the tube which forms the duct downward so 
that its end will be always embedded in the carbid" — a change of not 
much importance ; and (2) he added this significant paragraph : 

"It will be understood, from what bas been said, that the function of 
the stirrer is to break up, pierce, or disturb tho partieles of the slaked carbid 
mass which, when the lamp is in use, forms at the dellvery end of the tube. 
This slaked carbid mass tends to solidify and either slmts the water ofC 
altogether, or restricts it so that less water is delivered from the water- 
tube than the lamp demands for eiEcient opération. As it is suffieient, un- 
der certain circumstances, to Insure the requisite water flow by so manipu- 
latlng the stirrer, as to pierce, break up, or loosen the slaked carbid mass 
Immediately around or at the mouth of the tube, it is obvious that the 
stirrer need not always be formed with a bent end, or so as to extend radially 
from the mouth of the tube." 

Having thus described in his spécification a kînd of stirrer that 
would hâve covered Bleser's construction, he then amended claim 4 so 
as to read: 
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"In a lamp of the klnd deseribed, the combination wlth a water-reserrolr, 
and a réceptacle for calcium carbid, of a water-tube extending from the 
former a considérable distance into the latter and adapted to be embedded in 
the mass of carbid in the réceptacle, and a rod extending through the water- 
tube, and constituting a stirrer to break up slaked carbid around the outlet 
of the water-tube; the rod operaUng tOi restrict and thus control the floio 
0/ water to the carhid, as set forth." 

The jtalicized words being the clause inserted. 
[1] Now, if we construe the reissue so as to eliminate the need 
for a bent arm — and this was its principal purpose — it opérâtes to 
broaden the original patent, and (thus construed) claim 4 cannot be 
sustained. We hâve stated the facts fully in order to présent the 
situation clearly, but we do not think it necessary to discuss the con- 
trolling, légal principles. We think the authorities settle the proposi- 
tion that a reissue cannot be allowed to broaden the original patent (as 
Baldwin attempted to do), especially after such a lapse of time as seven 
years, and after the claim had been limited by a final adjudication. 
And this would be true, even if no stress were to be laid upon the 
rights that had intervened by reason of the Bleser device, although 
Bleser himself had been manufacturing that device for several 
years, and the présent appellant had been manufacturing it for sev- 
eral months, before the reissue was applied for. Powder Co. v. 
Powder Works, 98 U. S. 126, 25 L. Ed. 77; Miller v. Brass Co., 
104 U. S. 350, 26 L. Ed. 783; James v. Campbell. 104 U. S. 357, 
26 L. Ed. 786; Coon v. Wilson, 113 U. S. 268, 5 Sup. Ct. 537, 
28 L. Ed. 963 ; General Electric Co. v. Richmond Co., 178 Fed. 84, 
102 C. C. A. 138; Railway Co. v. Sayles, 97 U. S. 554, 24 L. Ed. 
1053 ; Flower v. Détroit, 127 U. S. 563, 8 Sup. Ct. 1291, 32 L. Ed. 175 ; 
Topliff v. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658. 

[2] On the patent question, therefore, we think the decree should 
hâve been in favor of the défendant. 

[3] 2. Turning now to the subject of unfair compétition, we may 
note, in passing, that the requisite diversity of citizetiship exists in 
this case, so that the question of jurisdiction that might other- 
wise arise at this point need not be discussed. Schiebel Toy Co. v. 
Clark, 217 Fed. 761, 774, 133 C. C. A. 490. We agrée with the Dis- 
trict Court that deliberate unfair compétition has been proved, and 
the only question that calls for considération is the extent of the re- 
lief that has been awarded. 
The decree complained of enjoins the appellant from — 

" • • * directly or indirectly plaeing upon the market, or causing to be 
placed on the market, the acétylène gas-generating lamp identified In this 
suit as 'PlaintifCs' Exhibit No. 6,' and which is complained of in this case 
as an Imitation of Plaintlffs' Exhibit No. 1. or any other acétylène gas-gen- 
erating lamp, which shall not be so differentiated or distinguished in out- 
ward form and appearance from plaintifCs' said lamp, Identified as Plaintlffs' 
Exhibit No. 1, that purchasers thereof wUl not Ukely be decelved by sim- 
ilarity of form and appearance or by accessories sold therewlth into pur- 
chasing such lamps, made or marketed by défendant, thinking the same to 
be plaintlffs' lamps, and also from doing any act or thing calculated to 
Induce the belief that acétylène gas-generating lamps, not manufactured or 
offered for sale by plaintlffs, are, in fact, of plaintlffs* manufacture." 
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It îs no doubt true that this decree is giving the appellant trouble, 
but this was its object; and we are only concerned with the inquiry 
whether it goes too far. In our opinion it does not, but is carefuliy 
guarded so as to protect the right of the Grier lamp to make a fair 
(but not an unfair) attack upon the market. We agrée that actual 
imitations are not always unfair, but at présent this lamp is undoubt- 
edly a slavish imitation of the Baldwin device ; and we are by ■ no 
means satisfied that the numerous identities are essentially due to 
structural and economical necessities. It is of course true that the 
Baldwin lamp has no right to monopolize the trade, but the plain- 
tiflfs do hâve the right to insist that the Grier lamp shall cease from 
being merely a designed and colorable imitation, and shall stand on its 
own merits. We hâve no doubt the appellant's ingenuity is capable of 
solving that problem to the satisfaction of the court below, and we do 
not feel obliged to point out in what particulars the offending lamp 
should be modified. As at présent constructed, it passes the limit of 
healthy rivalry in trade, and was properly enjoined. But the foUowing 
observations may perhaps be usefully made : 

The Baldwin lamp is imdoubtedly a useful improvement, as its ex- 
tensive use may indicate, but it has no right to dominate the situa- 
tion. Its shape and design are protected, not by patent, but merely 
by the rules that govern unfair compétition ; and it seems clear 
enough that the necessities of the art require that in size and ar- 
rangement ail such lamps must bear a gênerai resemblance among 
themselves. The container must be small, and must be divided inter- 
nally into a water-chamber and a chamber for the carbid, and this 
necessity must influence the shape and arrangement to a considérable 
degree. Moreover, the lamp must be light in weight, especially when it 
is to be used in a mine, where it is ordinarily attached to a miner's 
cap. The patented f eatures are concealed, and cannot be seen by ordi- 
nary inspection, so that unlawful interférence therewith may be diffi- 
cult to prevent; but it is not thèse features with which we are now 
concerned. The superficial détails of construction certainly need not 
be identical in nearly every particular, as they are in Exhibit No. 6; 
and of course it is also unfair to represent the Grier lamp as a 
Baldwin, or as an improved Baldwin, lamp, or to accompany it with 
nearly identical instructions printed in the same foreign languages, 
and with the peculiarly-shaped cleaner referred to by the court below. 
Ail thèse matters were plainly intended to aid in confusing purchasers, 
and are abuses of the right to compete. It was also objectionable to 
stamp the appellant's name on a similar part of the lamp in raised 
characters that bear the same gênerai form and appearance. There 
was no compelling reason for this, and we can hardly doubt its pur- 
pose, namely, to aid in misleading miners unacquainted with English. 
On the other hand, the cartons inclosing the lamps differ in appear- 
ance, and the Grier lamp has a self-sparker attached to the rim of the 
reflector; this too being a valuable aid in distinguishing the lamps. 
We hâve not exhaustively described the détails of hkeness and dif- 
férence; our main purpose has been to avoid giving the impression 
that we regard the Baldwin lamp as having the right to exclude ail 
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competitors, while protecting that lamp in the trade that lias been ac- 
quired by legitimate means. We therefore repeat that the précise 
matter before us is the correctness of the decree, and for the rea- 
sons thus outlined, we think it was right. If the appellant desires a 
ruling from the court below upon a proposed change in the détails 
and appearance of Exhibit No. 6, we hâve no doubt that a proper 
application for such a purpose will be entertained and passed upon 
in a fair and reasonable spirit. 

So much of the decree below as refers to the subject of unfair 
compétition is affirmed, but the rest of the decree must be modified in 
accordance with this opinion; the costs in the District Court and in 
this court to be equally divided. 



TAN KANNEL REVOLVING DOOE CO. v. REVOLVING DOOB & 
FIXTURE CO. 

(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

No. 44. 

1. Patents <®=3328 — Validitt and Infbingement — Revolving Doob. 

The Van Kannel patent, No. 656,062, for a revolving door, discloses 
patentable Invention and is valld ; also held inf rlnged. 

2. Patents (§=5328 — Invention — Revolving Door. 

The Van Kannel patent. No. 836,84.3, for a collapsible revolving door, 
held vold for lact of invention. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon cross-appeals from a decree of the Dis- 
trict Court, Southern District of New York. Complainant brought suit 
for infringement on two patents, issued to Theophilus Van Kannel, 
No. 656,062, on August 14, 1900, for a revolving door, and No. 836,- 
843, on November 27, 1906, for a collapsible revolving door. The court 
held that claims 1, 2, 3, and 8 of the first patent, and claims 13 and 14 
of the second patent, were valid and infringed, and that claims 1 and 
2 of the second patent did not disclose patentable invention. Both 
sides appealed. 

The following is the opinion of Mayer, District Judge, m the Dis- 
trict Court: 

Theophilus Van Kannel was a proliflc inventer of revolving doors ; his first 
patent havlng been granted on August 7, 18S8, upon an application flled in 
February of that year. On August 14, 1900, there was issued to Van Kannel 
patent No. 656,062, and on November 27, 1906, patent No* 836,843. Thèse two 
patents were duly assigned to Van Kannel Revolving Door Company of West 
Virginia. That Company had some financial difficultles, and ultimately the 
patents became the property of the complainant herein, a New Jersey cor- 
poration. 

The défendant company Installed a door at No. 170 Broadway, borough of 
Manhattan, New York City, which complainant asserta was an infringing 
structure. Mr. Bly, président of the défendant company, in his testimony 
frankly gave a description of this door which] reads on the claims in con- 

®=9For otber casM M* sam* tople £ KEY-NUMBER in ail Key-Numbered Bigests & Indexes 
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troversy. From thls description, I think it Is clear that, if valid, the claims 
of both patents hère uuder considei-atiou hâve been Infringed. The sole ques- 
tion really in controversy is whether thèse patents disclose invention. 

Van Kannel seems to hâve been the pioneer in this revolving door art, and 
his flrst patent, No. 387,571, Aujïust 7, 1S88, covered a revolving storni door 
structure which consistcd, broadly speaking, of a eircular casement and a floor 
and ceiling in wMch was fitted to revolve a spiridle, haviiig three or more 
radiating v?ings, vnth side edges eontactlng wlth the eircular casement, aud 
whose» upper and lower edges contacted with the floor and ceiling, and so 
spaced apart that, no matter in vv-hat position the revolving structure might 
be left after ingress to or egress from the building, the door passage would 
always be closed. 

Van Kannel had In mind the possibillties of a panic, for he stated in hls 
spécification: "There are cases wheu the structure niay only be inteuded for 
temporary use, and in such cases the entlre structure may be removable. 
For instance, in Fig. 3 I hâve shown a structure the base of vs'hich is mounted 
on sultable wheels or casters, the structure belng moved up to the doorway 
and secured thereto, if desired, by suitable hooks, catches. or other fastenings : 
a structure of thls character heiiig especially available for iise at the doors 
of churches, theaters, and halls, so that it can be uioved eutlrely out of tUi; 
vFay to permit free exit wheu the audience or congrégation Is leaving the 
building. Where a temporaiy structure of this sort is used. the fastenings 
whereby the same is attacbed to tlie doorway sliould be of such a slight char- 
acter that they can be readily broken or torn from their places in the event of 
a sudden rush against the door structure from the inslde of the building, so 
that no obstacle to free egress wlU be afforded in tho event of a panic. Wheu 
one or more of the doors is hinged, it becomes necessary to brace the same, 
so that the door structure %vill préserve proper rigidity under ordlnary cir- 
cumstances, aud altiough a rigid brace may be used for this purpose, such 
lirace would hâve to be detached when the doors were swung back ; hcnce I 
prefer to use as braces chains or ropes, vs'hich, being flexible, can hang down 
when the hinged doors are swung back, so that only one of the chains need 
be detached in order to free both doors." 

The art was new, and the "panic proof" expédient was crude. The p.atent 
showed a revolving door" with thrce wings, arranged so that, no matter in 
what position the door was left, the entrance was always closed. Van Kannel 
provided one way hinges for folding two of the wings, so that thèse wings 
could be folded against the third. Thèse wings were rigidly secured by means 
of chains, and he attaehed the whole structure, ceiling and casement, to the 
building in such a way that, in case of a panic, the whole structure, without 
regard to the folding of the wings, could be broken away from the building 
and pushed into the street. In view of our présent information, this method 
would doubtlegs prove clumsy, destructive, and inexpedient. 

From 1888 until Augus^ li, 1900, the date of the first patent hère uuder 
considération, there was apparently quite some actlvity In this art, as Is evi- 
denced by further patents to Van Kannel, as well as to Ife. Van Kannel, No. 
.588.620, dated August 24, 1897 ; Van Kannel, No. 588,888, dated August 24, 
1897; Ife, No. 595,948, dated December 21, 1897; Ife, No. 596,029, dated De- 
cember 21, 1897. We must therefore consider the first patent in suit in the 
light of what was or was not accorapllshed during this period of a dozen years 
irstervening between the initiation of the art and the granting of the letters 
of August 14, 1900. 

A'an Kannel, in the spécification of letters patent No. 656,062, shows that his 
invention is directaû solely to the question of a so-called panic-proof door. 
He States: "My invention consists of certain improvements in that class of 
revolving doors which hâve a séries of radiating wings rotating in a casing, 
the object of my présent invention being to so construct the vpings and casing 
of such a door that they will yield to the rush of a panic-stricken crowd : the 
end portions of the casing swinglng outward and the wings of the door ail 
being pushed to the front, so as to provide a vvide and unobstructed passage 
on each side of the center of the door structure." 

The claims relied on are as follows: 

"1. The combination, in a revolving door, of a structure having wings 
jtiounted so as to be revoluble around a central axis in flxed radial relation 
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thereto, said wlngs having also Independent hinges so disposed that ail of the 
wings inay be folded and lie side by slde, so as to project in one direction 
from the center. 

"2. The combination, in a revolving door, of a structure mounted so as to 
rotate about a central axis, a séries of wiiigs mounted so as to swing iude- 
pendently of their jointe rotating movement about said axis, and self-releasing 
locklng devioes, whereby said wings are normally retained In flxed radial re- 
lation to said central axis. 

"3. The combination, in a revolving door, of a séries of wings mounted so 
as to rotate about a central axis, each of said wings belng hinged so that the 
séries may be folded side by side, and may project in one direction from the 
gênerai axis of rotation, and means for locking said wings in position when 
they hâve been swung apart from each other." 

"8. The combination, in a revolving door, of a center post with radlating 
wings normally locked to said center post, but mounted so that they will be 
automatically unlocked therefrom and swung forwardly to project side by 
side when a pressure Is exerted upon them in other than a normal direction." 

In claim 1 the prédominant thought is to accomplish a resuit whereby ail 
of the wings may be folded and lie side by side, so as to project in one di- 
rection from the center. In claim 2 the Inventor refers to self-releasiug lock- 
ing devices. Claims 3 and 8 are directed to the same subject-matter ; claim 
S being drawn in especially clear phraseology. Construing claim 3 in a highly 
technical way, one mlght say that it was anticipated by the patent of 1888 ; 
but this claim should not be torn from the context, and, if fairly construed, 
in connection with the context, I think that claim 3 may stand. 

Briefly stated, what Van Kannel accomplished in this patent of August 14, 
1900, was the construction and mounting of the wings themselres upon the 
central basis or spindle, in such manner that they could ail be folded to lie in 
one direction and be braced apart normally by devices (called automatic or 
self-releasing), so that when abnormal pressure was brought agaiust the wings 
they would fold and permit a panlc-strlcken crowd to pass out of the door. 
This, it seems to me, was an advance so marked that it rose to the dignity 
of invention. The expert for the défendant criticised the use of the terms 
"automatic" and "self-releasing," contending that the devices were not auto- 
matic nor self-releasing ; but thèse devices are for ail practical purposes 
automatic, because it is intended that they shall be released by the abnormal 
pressure exerted by an unthinking excited crowd. 

The défendant urges that an analysis of the éléments of the combination of 
this patent of August 14, 1900, will demonstrate that, as against the patent 
of 1888, this is double patenting ; and it further contends that the Idea of a 
turnstile is old, as is also the idea of making a door or simllar device with 
fastenlng wbieh will yield to pressure, or break because of pressure, in tirue 
of danger. But the answer is one so frequently given: Why dld not Van 
Kannel, Ife, or any one else think of the combination of No. 656,062 during 
the dozen years? Van Kannel in his flrst patent had seen the necessity of 
providing against the danger which would be occasloned by a panic-stricken 
crowd ; but his solution of that problem was not efficient, and it must be as- 
sumed that others thought the resuit in that particular accomplished by the 
flrst Van Kannel patent could not be improved upon. An analysis of the 
préviens Van Kannel and Ife patents, above referred to, will show that noue 
of them contemplated nor disclosed the subject-matter of the claims of the 
first Van Kannel patent hère in controversy. Of the other patents cited as a 
part of the prier art, none need be considered, except the Kyan patent, No. 
516,121, dated March 6, 1894. This patent, I think, relates to a remote arr : 
but, even if deemed applicable, it does not anticipate, nor does it contain any 
disclosure sufficient to deprive Van Kannel's patent of invention. 

The Kyan patent is for a drawbrldge gâte, and the object thereof was to 
provide a means for closing automatically the roadway and pathway of the 
approaches to the drawbrldge, so as to prevent pedestrians and teams from 
falllng into the water. The normal position of the gâtes is open, and then, of 
course, the bridge can be crossed by teams or pedestrians. What Byan sought 
to accomplish was the prévention of injury to those who happened to be ou 
the path or roadway when the approach to the draw was being closed ; and 
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it may be said tliat he was deallng with a situation exactly opposite to that 
whlcli Van Kannel was considerlng. 

For tlie reasons outlined, I am of the opinion ttiat tlie four claims above re- 
ferred to are valid and Infringed. 

A mucli more difficult question arises when No. 836,843, of November 21, 
1906, Is considered. Hère Van Kannel states: "Tbe présent invention relates 
to that class of revolving doors which are fitted between opposite segments of 
a casing in a doorway to permit the movement of persons through the door- 
way wlthout the access of wlnd and dust. The object of the invention is to 
make the door wings collapsible when abnormal pressure Is applied to auy 
of the wings, so that in case of eœergencies the doors may be collapsed auto- 
matically and swing to one side of the spindle, leaving open passages at op- 
posite sides of the same for rapid ingress or egress. Kevolvlng doors of such 
construction are thus suitable for use at the entrance of theaters, assembly 
haUs, and retail stores, where it is désirable to exclude wind and dust, and 
where In case of panlc It Is equally important to furnish a f ree egress for the 
audience. Any rush of persons against the revolving doors opérâtes in the 
présent invention to collapse the doors automatically, whatever point in the 
doors be pressed upon, as the construction opérâtes, without any sklll or 
kuowledge on the part of such persons, to detaeh the tles or other means em- 
ployed for holding the door wings in their normal or radial positions. The 
adjacent faces of the wings are shown herein connected by flexible ties formed 
of wire rope and made adjustable as to length to set the wings at an equal 
distance f rom one another. One end of each tie is held to the wing detachably, 
and the fastening device for such end is hinged upon the wing, so that it may 
be moved outwardly to re-engage the tie whenever detached. The wings in 
the présent invention are pivoted upon the central spindle in a novel manner, 
by providing a grooved disk near each end of the spindle and furnishing eacli 
wing with two fulcrum pins adapted each to engage the groove in one of the 
disks. A pinion is provided upon the spindle adjacent to each disk, and a 
toothed segment meshing with such pinion is attached to each of the wings 
and made concentric with the fulcrum pin, and the fulcrum pins are thus 
enabled to change their position upon the fulcrum plate when the wings are 
moved from their normal position by their constant engagement with the 
groove in the disk during the roUing of the segment upon the teeth of the 
pinion. The pins upon which the wings are supported are termed 'fulcrum 
pins' herein, as the doors are supported upon them and turn upon them dur- 
ing the swinging movement of the wings when collapsed. The boxes by which 
the pins are fixed upon the doors are termed 'fulcrum boxes,' and the disks 
which support the pins upon the spindle are termed 'fulcrum-disks.' " 

The claims in suit are: 

"1. In a revolving door, a central spindle, a séries of wings pivoted thereto, 
and flxtures Connecting the adjacent sides of the wings, and provided with 
automatically détachable fastenings adjusted to permit the automatic coî- 
lapsing of the wings under abnormal pressure. 

"2. In a revolving door, the combination with a suitable casing and a cen- 
tral spindle of a séries of wings pivoted thereto, and ties attached to the ad- 
jacent sides of the wings, and secured by détachable fastenings adapted to 
hold the wings normally in a radial position upon the spindle, and adjusted to 
release the wings when subjected to abnormal pressure, to permit the col- 
lapsing of the wings." 

"13. In a revolving door having collapsible wings, the combination, with a 
strap or cord fastened upon one wing, of a fastening device upon the adjacent 
wing, arranged and operated to grasp the end of such strap detachably and 
to resist the normal pressure upon the wings, and adjusted to release the' strap 
under abnormal pressure, whereby the wings are automatically collapsed un- 
der such pressure. 

"14. In a revolving door having collapsible wings, the combination, with a 
strap or cord fastened upon one wing and having a knob upon the end, of a 
fastening device upon the adjacent door comprising an abutment for one side 
of the knob, and a spring gripper opposed thereto and adjusted to retain tha 
knob under the normal opération of the doors, and to release the knob under 
abnormal pressure, to permit thei automatic coUapsing of the doors." 
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In studying this second patent both as to structure and as^o clalms, it Is 
to be noted that there is no évidence of manufacture under nor utility of the 
ârst patent (August 14, 1900). It will not be disputed that, in large centers 
tliere has been an increase of great buildings housing thousands of peoplè. 
and that the mind of inventors would naturally tum to devising a door which 
would be a practicable commercial structure from the point of view of archi- 
tectural requirements and cost of construction, and at the same tlme would 
possess efficient panic-proof features. 

Looking at the structures of the lirst and second patents hère concerned, 
what was the accomplishment of the second over the flrst? In the flrst patent 
each wing is provided with an Independent, self-releasing locking device, and 
the wings, In the event of panic, are released from the ceiling separately, in 
order to hold the position shown in Figure 3 of the first patent. In the con- 
struction of the second patent in suit, the ari-angement of the self-releasing 
locking deviee between the adjacent faces of the wings makes possible the 
coUapsing of the wings to panic position after the release of a single fasten- 
Ing. Aside from this advantage, the parts are in a position for ready read- 
justment or the re-establishment of the door in operative position after col- 
lapsing. 

The releasing of one of the . straps or cords releases the wings, so that they 
may ail be folded to panic position, no matter from what point of the door 
structure the releasing force may be applied ; and this also facilitâtes the 
ready return to position of the three wings between which the connection has 
not been broken in any one coUapsing opération. This cannot be said of the 
mode of opération of the flrst patent in suit, wherein each wlng must be in- 
dividually re-established to its radial position, which, while possible, would 
probably be accompllshed only by aid of a stepladder, in view of the Connect- 
ing means being positioned on the ceiling of the door. 

Having noted the structural différences between No. 656,062 and No. 
838,843, it becomes necessary next to read the claims, remembering, of course, 
that we are considering a combinatlon. Analyzed even from the standpoint 
of libéral construction, claims 1 and 2 merely show change of location of the 
devices, in that there. are "flxtures Connecting the adjacent side o( the wings" 
(claim 1) or "ties attached to the adjacent sides of the wings." 

It seems to me that, in view of the disclosures of the August 14, 1900, pat- 
ent, a man skilled in the art would naturally experiment to détermine the lo- 
cation of thei devices, that the resuit attained would not be invention, but 
merely the product of capable mechanical Improvement, and that it will not do 
to extend the control of this art to any such comprehensive scope as is sought 
under thèse two claims. 

Claims 13 and 14, however, state a combinatlon of éléments from which we 
hâve, apparently, a new structure in commerce, a new resuit for operative 
panic-proof doors, and ail described with words of limitation suflSciently defl- 
nite and limited to save the combinatlon from ail the prior art. Eandall, 
209,713, of 1878; Weaver, 319,532, of 1885; Van Kannel, 387,571, of 1888; 
Ryan, 516,124, of 1894 ; Van Kannel, 588,620, of 1897 ; Ife, 595,948, of 1897 ; 
Ife, 596,029, of 1897 ; Van Kannel, 641,563, of 1900 ; Van Kannel, 656,062 of 
August 14, 1900. 

Even if doubt existed as to claims 13 and 14, that doubt must be resolved 
in favor of validity, in view of the presumption arising from the grant and 
from the utility of the structure as established by the testimony. 

In view of the conclusions indicated, complainant may hâve a decree in ac- 
cordance herewith, with half costs.i 

T. W. Johnson, of Washington, D. C, for complainant. 
C. G. Campbell, of New York City, for défendant. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

1 It will be noted that the motion to strike out the testimony as to '•panic- 
proof" was granted. In taxing disbursements, those ineurred In connection 
with the "panic-proof" testimony will be deducted, and the balance wlU con- 
etitute the principal sum on which the half costs will be figured. 
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LAC0MB;É, Circuit Judge. [1] Judge Mayer has quoted quite ful- 
ly f rom the patents and has set f orth the eight daims involved ; it will 
not be necessary to restate them hère. Van Kannel was apparently a 
pioneer in the art of "revolving" doors, as distinguished from swinging 
doors. The revolving door has a séries of radiating wings which rotate 
in a casing ; the wings fit snugly in the casing, so as effectually to pre- 
vent the entrance of wind, rain, snow, or dust, either when the door is 
closed or when persons are passing through it. It is noiseless, and can- 
not be blown open by the wind, as the wind pressure is equal on both 
sides of the center of motion. It can be moved without noticeable ré- 
sistance, as it requires no springs or weights to restore it to its closed 
position or any bumpers to prevent slamming. At it moves in but one 
direction, there is no possibility of collision when persons are passing 
both in and out at the same time. Thèse features are ail disclosed in 
an early patent to Van Kannel, No. 387,571, dated August 7, 1888, 
which has long since expired. That patent also provides for hinging 
one or more of the wings at a point near the central part, so that said 
wings can be thrown back against the fixed wing, thereby providing a 
clear opening through the structure to permit the carrying of a long 
object, like a ladder, in or out through the saine, and also to provide 
for the circulation of air in the event of the occurrence of a suddenly 
warm day in the spring or fall, after the solid v/ings hâve been applied 
to the door. 

There was one difificulty inhérent in this structure : It could not move 
if pressure from one direction were applied simultaneously on both 
sides of the center of motion. That is the reason no gust of wind 
could blow it open. In the event, however, of a panic occurring within 
the building, followed by a rush to the door, pressure would be applied 
outwards on both sides of the center of motion, the door would not re- 
volve, and egress from the room through the doorway would be block- 
ed. This obvions danger connected with the use of revolving doors was 
not overlooked by Van Kannel, who in bis 1888 patent undertook to 
avoid it by making his door and casing independent of the building, be- 
ing mounted on wheels and held in the doorway by hooks or catches of 
light structure which would give way under abnormal pressure, allow- 
ing door, casing, and the front files of the crowd to roll out into the 
Street together. 

The first patent sued upon hère discloses an improved method of 
adapting the door to a condition of panic. Each wing is hinged near 
the center of rotation and held normally in such relation to the rest of 
the wing that, when abnormal pressure comes, the holding parts will 
disengage and the hinged portions will swing forward, making a wide 
and unobstructed passage on each side of the central post on which the 
wings revolve. We fully concur with Judge Mayer in the conclusion 
that this patent (656,062) discloses patentable invention. The panic de- 
vice of 1888 was crude and manifestly dangerous; the defect of the re- 
volving door (jamming when a panic rush came against it) was obvious ; 
during thé 12 ensuing years patents for varions improvements were 
taken out by Van Kannel and others, but none of them remedied the 
difficulty, which it must be presumed they were ail trying to do, be- 
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cause, until that was remedied, the revolving door system was serious- 
ly handicapped. It is unnecessary to add anything to Judge Mayer's dis- 
cussion of this patent and its claims. Défendant is clearly wrong in his 
contention that the device actually shown in this patent of 1900 is not 
automatic or self-releasing, as the claims describe it, but is a "weak 
or breakable device merely." When the abnormal pressure cornes. 
nothing breaks, the holding devices are merely pulled or pushed out of 
engagement with other parts, and restoration of conditions is accom- 
plished merely by re-engaging them, upinjured by temporary disengage- 
ment. 

[2] The second patent in suit is evidently an attempt to extend the 
monopoly of the earlier patent by changing the names of the varions 
éléments. The District Judge found that its broader claims involved 
merely a change of location of holding devices, which did not rise to 
the dignity of invention. The narrower claims (13 and 14) disclose noth- 
ing but a combination of old éléments which would be évident to an 
ordinary mechanic. 

The decree is modified, so as to reverse as to thèse two claims and 
afhrm as to ail the others. No costs of this appeal to either side, as 
neither has prevailed as to ail the claims in controversy. 
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(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

No. 159. 

1. Patents <S=328 — Infeingement — Weatheb Stbips. 

The Vose patent. No. 717,641, for improvements in weather strlps, 
strictly construed, as It must be in view of tlie prlor art, held not In- 
fringed. 

2. Patejvts <@=>202 — Assignment — Scope. 

An assignment of patents, for which the assignor Is "about to make 
application," wlth a request to the Patent Office to issue such patents 
"when granted" to the assignée, held not to include a patent previously 
issued to the assignor, but not mentioned in the assigument. 

[Ed. Note.— For other cases, see Patenta, Cent. Dig. {§ 281-289; Dei-. 
Dig. <s=202.] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

This cause cornes hère on appeal from a decree of the District Court, 
Eastern District of New York, in favor of complainant. The suit was 
brought for alleged infringement of United States letters patent No 
717,641, issued January 6, 1903, No. 752,729, issued February 23, 1904, 
and No. 814,893, issued March 13, 1906. Ail three of them cover "im- 
provements in weather strips" and were issued to Clifton Vose; his 
mother, the complainant, claims to be the assignée of each patent. The 
opinion of the District Court will be found in 216 Fed. 775, 

D. W. Cooper, of New York City, for the appellant. 

H. B. Philbrook, of New York City, for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

©ssFor other cases see same toplc & KEY-NUMBER in ail Key-NUmlierecI Dlgests & Indexes 
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LACOMBE, Circuit Judge. The District Court was manifestly in 
error in including in the decree a finding that patents No. 752,729 and 
No. 814,893 "appear presumptively to be good and valid in law." Both 
of thèse patents were withdrawn from considération of the court by 
complainant ; it being stated that no claim of inf ringement of either of 
them was made. 

[ 1 ] As to No. 717,641 : The two claims read as f ollows : 

"(1) In a window, the combination of a casing provided with grooves or 
traclîs, a sash adapted to move within said grooves or tracks, angle-shaped 
strips secured in rabbets on the sidôs of the sash-frames and extending over 
the outer portions of the same, and means consisting of strips located in said 
grooves or tracks and extending between the angle-shaped strips and the 
sash, substantlally as and for the purposes set forth. 

"(2) In a window, the combination of a casing provided with grooves or 
tracks, a sash adapted to move within said grooves or tracks, angle-shaped 
strips secured to said sash, and unbent flat strips located in said grooves or 
tracks and forming bearing-surfaces for said sash, one portion only of said 
strips in the grooves being affixed to the casing, the free portion betng adapted 
to co-operate with the angle-shaped strips to form a substantlally dust-proof 
joint between the sash and casing, substantlally as and for the purposes set 
forth." 

From the patents put in évidence it is manifest that the art was a 
narrow one, admitting no broad range of équivalents, and requiring 
that spécifie limitations introduced as amendments to original claims 
should be given full force and effect. 

The two métal strips, whose interlocking prevents the entrance of 
air and dust, are one of them flat, the other bent at a right angle ; the 
flat one moving in the space between one flange of the angle-strip and 
the sash frame to which it is attached. The spécification, which was 
practically unchanged from its original form, states that the flat strip 
is secured to the jamb at a point remote from the place where it en- 
gages with the other strip. Being thus fastened at that one point only 
it is in a measure "résilient" and "able to accommodate itself to the ir- 
regularities of movement of the sash." The spécification further states 
that, as shown in the drawings, this flat strip is applied to the window 
with a thin lath of wood upon the jamb which necessarily leaves a space 
equal to the thickness of the thin lath between the free end of the strip 
and the jamb. It further states that the lath may not be always found 
necessary in actual practice, because the strip, being flexible, will ac- 
commodate itself to the movements of the flange with which it engages. 
As to the angled-strip F the spécification says: 

"The sash-bar is provided with a shallow rabbet eut along and inward in 
the plane of the sash-bar and registering with the outer edge thereof." 

One flange of the angled-strip "is secured to the plane of the sash- 
bar and in the rabbet; the other flange extending beyond the outer 
edge of the sash-bar and inward to form a narrow groove or passage 
between itself and the sash-bar," through which groove the jamb strip 
plays. 

The original claims included the method of affixing the flat strip at 
one point only, so located as to secure its resilience and a!so the rabbet 
eut on the sash for attachment of the angled-strip. Thèse original 
claims were rejected on a référence to Hedberg patent 626,492, which 
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showed devices for use upon the upper and lower parts of such frames. 
The claims were then rewritten, making them quite clearly applicable 
to the parts of the sash-frames which move up and down. Thèse 
claims ref er to one of the engaging strips "being yielding in respect to 
the frame to which it is secured, whereby it may yield to maintain its 
proper relation to the other" strip — a somewhat awkward way of ex- 
pressing its resilience. Thèse new claims omitted ail référence to the 
rabbet in which the angled-strip was placed. 

Thèse claims were again rejected ; the Office citing, not only Hed- 
berg, but also Nicol 601,081, Horsfield 632,922, and Lane 637,623. 
Examination of thèse four patents shows a great variety of methods 
for arranging meta! strips, variously bent, so that they would inter- 
lock or press against each other and thus exclude air and dust. Anoth- 
er patent, Golden 263,365, not cited by the Patent Office, shows still 
another variety of bending and engagement. 

The patentée thereupon again amended his claims, reducing them to 
two, phrased as they now stand in the patent. The first of thèse claims 
expressly states that the angle-shaped strips are "secured in rabbets" 
on the side of the sash. Inasmuch as the spécifications expressly ref er 
to this method of securing them and the claim makes such method of 
securing them an élément, the natural construction of the claim would 
indicate that thèse words implied a limitation. It would hâve been so 
easy to hâve phrased the claim so as to state merely that the angled- 
strips were secured to the sash in such a way as to leave a passage for 
the other strip to play in, that the use of this narrower statement would 
seem to mean something. It is suggested that mère mechanical skill 
would indicate that an equally efficient structure could be made by affix- 
ing the strip to the sash without a rabbet. That is true enough, there 
would be no patentable invention in dispensing with the rabbet. But 
that does not dispose of the matter. The prior art was a crowded one 
filled with devices which it would seem mère mechanical skill, without 
any exercise of the inventive faculties, might easily hâve produced. 
That this patent discloses any invention over the prior art is very 
doubtful. Certainly if it does (and we do not now pass on that ques- 
tion) the claims must be closely restricted within the limits the patentée 
has himself imposed. 

The second claim states that the jamb fitrip is "flat" and "unbent." 
This accords with the spécifications which indicate two ways only in 
which a passageway for the engaging strip or flange is secured, viz., 
the thin lath, or the natural resiliency of the flat strip secured only at 
its f urther end. Certainly it would involve no invention to secure such 
passageway by bending the flat strip as défendant has. Indeed, pre- 
cisely such a way of bending to accomplish just such a purpose is 
shown in Horsfield 632,922, Fig. 3. Mère mechanical skill would sug- 
gest such a change, but a strip thus bent would not be within the lan- 
guage of the claim. Had the patentée stated merely that the strips 
affixed to the casings were "flat," that word could fairly be interpreted 
as meaning only that they were not "angled" as were the other strips. 
In one of the rejected claims patentée describes thèse casing strips as 
"adapted to co-operate with said angle-strips" — an adaptation which 
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might be secured, not only as he showed by mère resiliency or by off- 
setting by a thin lath, but also by bending. Wlien upon rejection of 
that claim he amended so as to state that this strip élément of his claim 
was not only "fiât," but also "unbent," such language cannot be extend- 
ed to cover strips that are bent to secure passageway. 

[2] Although we hâve thus discussed the scope of the patent in 
connection with the alleged infringement, we are clearly of the opinioa 
that assignment of 717,641 by the patentée to complainant is not prov- 
ed. Except for a statement in her own handwriting added long after 
the exécution of the instrument, the assignment contains no référence 
to this patent. On the contrary, its language plainly indicates that it 
did not cover this patent. It recites that Clif ton Vose has made certain 
new and useful improvements in weather strips, for which he is "about 
to make application for letters patent." It assigns full and exclusive 
right to ail the improvements made by me, as fully set forth and de- 
scribed in the "spécifications which I hâve prepared and executed, 
preparatory to the obtaining of letters patent therefor." It provides 
that the same may be held and enjoyed by the assignée "to the full end 
of the terms for which said letters patent may be granted," and requests 
and authorizes the Commissioner of Patents to issue said letters patent, 
"when granted" to the assignée. 

This assignment was executed by Clifton Vose on April 8, 1903. 
But application for patent 717,641 was filed December 6, 1901, and the 
patent issued January 6, 1903. Manifestly the assignment covers some 
"new and useful improvements" other than those for which he had ob- 
tained a patent three months before. 

The decree is reversed, with costs. 



HENGERER v. REYNOLDS ELECTRIC FLASHER MFG. CO. 

(Circuit Court of Appeals, Second Circuit. December 15, 1914.) 

No. 65. 

Patents <S=>328 — Infeingement — Blectbic Display Lamp. 

The Gille patent. No. 794,296, for an electric display lamp, held not 

infringed. 

Appeal f rom the District Court of the United States for the Southern 
District of New York. 

This cause comes hère upon appeal from a decree of the District 
Court, Southern District of New York, dismissing a bill for infringe- 
ment of letters patent No. 794,296, granted July 11, 1905, to H. L. 
Gille, for an electric display lamp. 

The f oUowing is the opinion of Learned Hand, District Judge : 

This case turns altogether upon the interprétation to be given to the 
phrases "cap covering tiie tip end" and "cap fitted to the tip end," contained 
in clalms 1 and 2. If thèse iuclude what the défendant Insists should prop- 
erly be called a '"hood," and if they are valid, then the défendant infringes at 
least claim 2; otherwise, uot. It must be coufessed that the natural ineau- 
ing of the words seem to bear eut the défendant; nevertheless, the case is 

<g:=5For other cases see same topic & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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one for interprétation from the gênerai context of the patent and the file 
wrapper. 

The spécifications are short, and dépend chiefly upon the accorapanying 
diagrams, having no gênerai language. ïhe on!y description of the "cap" 
Is at Une 27, where it refers to the diagram showlng a short cap, "shaped to 
Ht over the tip end." Later (Unes 51-55) the patentée refers to the shortness 
of the cap as deslgned to leave "the bulb Intermedlate of the cap and the 
base uncovered, so as to throw unobstructed rays against the display surface 
upon whlch the lamps are secured." So far, cei-tainly, the words in question 
seem to hâve been deliberately chosen to confine the claims to short caps, 
because of a supposed advantage which bas in fact not been realized in 
practice. 

Furthermore, if we suppose that the patentée in claims 1 and 2 meant to 
include a cap eovering the whole bulb, we must, of course, assume that the 
"spring devlce" was to be reversed in practice, which is perhaps an obvlous 
expédient, but which nevertheless is nowhere suggested in the spécifications. 
Moreover, this would weaken the résistance to pulling off, as the arms, 4. 4< 
woulA be nearer the greatest diameter of the bulb. and also the résistance to 
latéral dislocation. Whether it would still be possible adequately to hold on 
the cap must remain somewhat doubtful. 

However, if one considers the claims separatoly, a différent conclusion is 
suggested. The "short cap" Is very dcfiultely described in claim 3 as one 
termlnatlng between the tip and the greatest diameter. There might be, of 
course, caps longer than this which did not whoUy cover the bulb; but this 
définition is about the only one which could be stated, except in terms of 
degree, and it certainly shows that the serlvener had the distinction in mind. 
Now, if one llmits claims 1 and 2 to such caps as are defined In clalm 3, 
they become mère species of clalm 3, and neces.sarlly narrower than it. It Is 
contrary to the gênerai practice of patent scriveners to Write spécifie claims 
In advance of the generlc, and espeeially by omltting a part of the dlfîerentia 
contalned in the broadest claim — hère claim 3 — and merely inserting the dls- 
tlnetlve mark of the species ; in claim 1, the détachable feature ; In claim 2, 
the flange. The suggestion, therefore, is of a broader use of the word "cap" 
In thèse two claims. If we go to the file wrapper, this suggestion Is very 
strongly corroborated, for we find that thèse claims ail took their présent form 
in answer to the citation of Livet, 707,433. Claim X avoided Livet by having 
the spring détachable ; claim 2, by having the point of support a flange ; claim 
3, by having only a "short cap." The intention indicated by reading the claims 
themselves is much reinforced. It is quite true, on the other hand, that on 
Aprll 10, 1903, at a time when claim 2 was speclflcally limlted to a "short 
cap," and claims 1 and 3 were gênerai, the patentée spoke of the Invention 
as inclndlng only a "short cap" ; but arguments In the office I disregard. 

The total upsliot of ail thls would be to leave the raatter In some doubt, 
were it not for the Bilheller patent, 2.5,G53, British 1897, in which appear the 
two missiug éléments of Livet, the flange and the détachable support, and 
which forblds the construction in question. The "flange" takes the same form 
as in the defendant's hood, assinuing that it is a flange, as I believe. The 
détachable feature is présent, more détachable certainly than the defendant's 
spring device, and still more than Livet's. 

Now, this British patent was not dlscovered in the Patent Oflfice, and no 
presumption of patentability, therefore, exists respectiug it. It is for pre- 
cisely the same sort of thing that ail thèse patents cover. It answers every 
feature of claims 1 and 2, uniess it be the following: In claim 1, "said 
device having détachable spring support upon the free edge of the cap ;" In 
claim 2, "said device being supported upon said cap by means of said flange." 
The spring device in Bilheller, when not detached, is supported by the inside 
of the bead, just as it Is in the defendant's device. When it is detached, it is 
uaturally not supported by the cap at ail, in that respect being like every 
other détachable spring device. There is, indeed, a genuine distinction between 
the Bilheller device and the defendant's, which in practice would be important: 
The spring device fastens upon the neck of the bulb by a clamp wlth a screw, 
so that, while the cap will slip on and off the spring, the spring itself will 
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not slip oflf the bulb. However, there is nothlng In the patent In suit to lead 
one to suppose that the slipplng on and off of the spring derlce Is a part of the 
invention. Suppose, for example, a devlce was made precisely llke the diagram 
except that the "free ends, jJ," on either side of the neck of the bulb, were 
joined together by clamps ; could a suit for Infringement be avoided? Clearly 
not; the claims would cover the device perfectly, and the chief purpose of 
the patent (Unes 10^12) would be embodied — i. e., "to provide a simple and 
convenient removable cap for the ordinary incandescent lamp, so that caps 
of any desired colors may be used" — because that purpose is accomplished 
if the caps will freely slip off the springs. Perhaps the removability of tho 
spring itself may be an added merit, but certainly the patentée has nowhere 
suggested It as a part of the invention. 

The plaintiff raises objection to this anticipa ting patent upon the theory of 
its inoperabillty, basing his position upon the fact that an illustratve model 
would not operate in court. ïhe arnis, D, D, of the model were not made, 
as required, of "spring wire," but of rather stifC métal strips. Even so the 
démonstration ,was not earried eut, and there is no testimony that the device 
wlU not work. That it will hold on the cap under ail circumstances does not 
f oUow, any more than that the plaintlfC's device will ; but it is not necessary 
that either of them sball always hold in order to be operative. There is not 
the slightest reason to doubt that Bilheller's patent will work just as he says. 
^\s it stands it certainly infrlnges claims 1 and 2 quite as much as the defend- 
ant's hood, and it therefore neeessarily forbids the desired interprétation of 
those claims. The only differentiatlon between the défendant and Bilheller 
rests in the slipplng on and off of the spring, which, as I hâve shown, is no 
part of the patent, unless it Is made over. 

This patent in suit is in no sensé a ploneer patent; it embodies no new 
prlnciple ; it makes no radlcally new combiuation ; it is an especial and 11m- 
ited adaptation of something already known. Its succéss seems to hâve beeu 
substantial since 1909, but apparently not before. The electric sign with 
eolored lights was known as early as 1900, and there was a demand for the 
invention as early as the flling of the application in January, 1903. If the 
patent had been a pre-eminently satisfactory answer, it is hard to see why it 
should hâve hung flre for six years. The facts suggest some adventltious 
reason for its subséquent success, such as capable business promotion, rather 
than any great inhérent value in the invention. I cannot neeessarily attribute 
the f alllng off in sales to the compétition of the défendant, except that perhaps 
the short cap was inevitably doomed to a limited place as against the "hood." 
The supposed advantage of the short cap, which the patentée, both in his 
spécifications and his file wrapper, so much emphasizes, turns out to be 
equivocal, and it may well be that It Is, as the défendant insists, no advantage 
at ail, but the opposite. In any event, the évidence of commercial use seems 
to be ambiguous, and I cannot look upon the patent as filllng a long-felt 
want. 

Bill dismissed for nonlnfringement. 

D. W. Cooper, of New York City, for appellant. 
J. R. Taylor, of New York City, for appellee. 

Before LACOMBE, WARD, and ROGERS, Circuit Judges. 

LACOMBE, Circuit Judge. The object of the invention, as stated 
in the spécifications, is to "provide a simple and convenient removable 
cap for ordinary incandescent lamp, so that caps of any desired colors 
may be used." 

Without discussing the question of patentable invention we fuUy 
concur with Judge Hand in the conclusion that infringement is not 
shown. 

This is no pioneer patent ; it présents no f eature which calls for ex- 
trême liberality in broadening its claims. 
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Each of the claims, those in suit as well as those not sued on, in- 
cludes the cap as an élément : Claim 1 "a cap covering the tip end of " 
an incandescent lamp ; claim 2 "a cap fitted to the tip end oi the lamp" ; 
claim 3 "a cap fitted to the tip end of the lamp, the f ree edge of said 
cap standing intermediate of the largest diameter of the lamp and its 
tip" ; claim 4 "a cap fitted to the tip end of the lamp." Where the 
patentée has been so particular to confine the fitting of his cap, not 
merely to the "end" of the lamp, but specially to the "tip end," it is 
difficult to see how his claims can be expanded so as to cover a hood 
which covers practically the whole lamp. This conclusion ir strength- 
ened by the spécification, which states that the cap is shaped to fit over 
the tip end of the lamp bulb, and adds : 

"By having the cap cover only the tip end of the lamp the bulb Intermedi- 
ate of the cap and base is uncovered, so as to throw unobstructed rays agalnst 
the display surface on which the lamps are secured." 

As defendant's so-called "hood" covers practically the whole lamp 
bulb, there is no infringement. 
The decree is affirmed, with costs. 



LAUTER & SUTER CO. v. HILDRBTH. 
(Circuit Court of Appeals, Fourth Circuit. November 9, 1914.) 

No. 1257. 

1. Patents ®=>328 — Validitt and Infbinqement — Candt Pulling Machine. 

The Dickinson patent, No. 831,501, and the Jenner patent, No. 804,726, 
both for candy-pulling machines, held not anticipated and valid. Clâim 
1 of the former and claims 7 and 8 of the latter also held Infringed. 

2. Patents <®=»174 — Construction — Impbovement Patents. 

A patent for a machine, which Is an improvement only, la not entltled 

to as broad construction as the patent for the original or basic machine. 

[Ed. Note. — For other cases, see Patents, Cent. DIg. § 249; Dec. Dig. 

<e=>i74.] 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore ; John C. Rose, Judge. 

Suit by Herbert L. Hildreth against the Lauter & Suter Company. 
Decree for complainant, and défendant appeals. Affirmed. 

For opinion below, see 208 Fed. 1005. 

George W. Lindsay, of Baltimore, Md., and Hector T. Fenton, of 
Philadelphia, Pa. (R. B. Tippett & Son, of Baltimore, Md., on the 
brief), for appellant. 

George P. Dike, of Boston, Mass. (MacLeod, Calver, Copeland & 
Dike, of Boston, Mass., on the brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and McDOWELL, 
District Judge. 

WOODS, Circuit Judge. [ 1 ] The reasoning of the District Judge, 
by which he reaches the conclusion that the defendant's candy-pulling 

(g:3jPor other cases see same topic & KEY-NUMBBR In ail Key-Numbered Dieests £ Indexes 
219 F.— 48 
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machine, operating under the Henry patent, is an infringement of the 
prior right of the complainant Hildreth, as assignée under the first 
claim of the Dickinson patent, leaves nothing to be added. While 
strong argument against it has been submitted, we think it remains un- 
broken. 

It is necessary, hbwever, to refer more at length to the finding by 
the District Court that the use of the Henry machine by the défendant 
is an infringement of the complainant's right as assignée under the 
seventh and eighth ciaims of the Jenner patent. The seventh and 
eighth daims of the Jenner patent are as follows : 

"(7) A candy-puUlng machine comprlsing a fiaming, a pin carried by the 
frauic, '.ma shafts supported by the framing on opposite sides of the pin and 
having crank-arms, and pins cariied thereby and arranged to revolve aronnd 
the pin of the frame, and means for drlving the shaft substantlally as set 
l'orth. 

"(8) A candy-pulling machine having shafts provided with crank-arms and 
pins thereon and the framing supporting said shafts and having a pin around 
which the pins of the crank-arms revolve, substantlally as set forth." 

After noticing the admission that thèse ciaims may be read literally 
upon the Henry patent, the District Judge thus clearly shows the in- 
fringement : 

"It is objected, hovvever, that the actual machine shown.and described in 
the drawings and spécifications of the Jenner patent is différent both from 
the Henry machine and from auy machine from which the ciaims could be 
lead. The machine shown In Jenner's drawings has three stationary and two 
revolving pins. In that machine the two which are movable revolve in the 
same direction. In a machine so constructed there must be more than one 
stationary pin if candy Is to be puUed. But the spécifications clearly say 
that if the movable pins are made to revolve in opposite directions the re- 
sults will be at least eqnally good. When so made to revolve we hâve tho 
Henry machine. It is a mère matter of détail, then, whether there is or is 
not more than one stationary pin. The seventh and eighth ciaims of the 
patent are not limited to a machine in which there is more than one sta- 
tionary pin. The seventh and eighth ciaims of the Jenner patent seem to 
be valid and to be infrlnged by the Henry machine. That machine is doubt- 
less an improvenient (309) on the Jenner. If the owner of the Jenner patent 
were a différent person from the owner of the Henry, the former would not 
be entitled to u.se the spécial features of construction which appears to be 
the only thing coverod by the Henry patent, but that would give the pro- 
prletor of the latter no right to use the Jenner either with or without the 
addition of his owu improvenient" 

This reasoning is in accord with the principle laid down in Paper 
Bag Patent Case, 210 U. S. 405, 28 Sup. Ct. 748, 52 L. Ed. 1122. 

It is insisted on appeal, however, that, assuming the correctness of 
the reasoning as to the priority of the Jenner patent over the Henry 
patent, yet the dccree on this point should bé reversed because Jen- 
ner's seventh and eighth ciaims were anticipated by Thibodeau's patent 
of August 11, 1903, under an application filed July 10, 1901. 

[2] Having held that the Dickinson machine was the original inven- 
tion on which ail the other patents were founded, it must hâve, under 
the gênerai rule, a broader construction than the others which could not 
claim to be anything more than improvements on Dickinson's invention 
by operating his device under better conditions. Miller v. Eagle Man- 



SPEBBY & HUTCHINSON CO. V, FENSTEB 755 

ufacturing Co., 151 U. S. 186, 14 Sup. Ct. 310, 38 L. Ed. 121; Bundy 
Mfg. Co. V. Détroit Time-Register Ce, 94 Fed. 524, 36 C. C. A. 375. 

Hence, although Thibodeau's invention had rotary pins or hooks 
which were horizontal, while those in the Dickinson machine were per- 
pendicular and some of them stationary, yet Thibodeau's machine was 
an infringenient, except as to his improvement. But Thibodeau's im- 
provement could not hâve the broad construction as to équivalents al- 
lowed to an original inventer. 

Jenner was junior to Thibodeau, and therefore, if there is no essen- 
tial différence, the complainant could not hâve an injunction against 
the défendant under Jenner's seventh and eighth claims, while Thibo- 
deau's senior right was outstanding. The main différence asserted by 
complainant's counsel is that in Thibodeau's machine the hooks move 
and revolve, while in the Jenner machine some of the hooks or pins are 
stationary. We think this différence clearly appears from the claims 
filed in the patent office, though it is earnestly contended by counsel 
for défendant that the seventh and eighth claims of Jenner do not show 
stationary pins or hooks. 

The description of a pin in the f rame and shafts with crank-arms re- 
volving around the pin in the frame clearly implies that the pin was 
stationary. Indeed, this différence was admitted in the printed brief 
filed by counsel for défendant and was recognized and acted upon by 
the patent office. 

Affirmée. 



SPERRT & HUTCHINSON CO. v. FENSTEB et aL 

(District Court, E. D. New York. January 16, 1915.) 

î. Monopoles <©=»17 — Statutes — Teading Stamps. 

Act Gong. October 15, 1914, c. S23, § 3, 38 Stat. 731, prohibiting the 
making of a contract fixing the price'for merchandise on condition that 
the lessee or purchaser shall not use or deal in the merchandise of a 
competitor, if the effect of the contract is to substantially lessen compé- 
tition or tend to create a monopoly, does not prohibit a trading stamp con- 
cem from restricting rédemption privilèges to subscribers under contract 
with It binding such customers to distrlbute stamps only to customers. 

[Ed. Note. — For other cases, see Monopolies, Cent. Dig. i 13 ; Dec. Dig. 
<S=>17.] 

2. Ass-ioNMENTS <©=»5 — Validitt — Tbading Stamps — Redemptioi» — 
"Pkopebtt Eiqht." 

Where complainant, a trading stamp eoncern, Issued redeemable stamps 
only to subscribers under a contract by whlcti the latter agreed to dls- 
tribute the stamps only to customers, the right to redeem the stamps was 
a property right transférable by possession, while the license to use them 
for advertlsing purposes was not transférable without compensation to 
complainant, and hence complainant was entitled to enjoin the use of 
Its stamps for advertising purposes by persons who had obtained them 
from subscribers In violation of the restriction. 

[Ed. Note. — For other cases, see Asslgnments, Cent. Dig. §§ 7-10; Dec. 
Dig. <g==>5. 

For other detinitions, see Words and Phi-ases, First and Second Séries, 
Property Rights.] 

«fl-T^For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & ladexes- 
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Tn Equity. Bill by tlie Sperry & Hutchinson Company against Mur- 
ray Fenster and others. Application for temporary injunction granted. 

John Hall Jones, of New York City, for plaintiff. 

Prindle, Wright & Small, of New York City, for défendants. 

CHATFIELD, District Judge. The plaintiff seeks a preliminary in- 
junction against several défendants, one of whom is in default, one ap- 
pears in person, and the others are represented by attorney. The lat- 
ter raises objections which go substantially to the issuance of any in- 
junction upon the bill and pétition, so that the matter will be consider- 
ed in its entirety. 

The papers show the usual condition presented in similar suits in 
which the défendants hâve obtained S. & H. Green trading stamps, un- 
der conditions équivalent to a purchase from the subscribers for thèse 
stamps, and are giving theni to their own customers, and advertising 
so to do, as an inducement for trading. 

It has been previously held, in a number of cases, that the plaintifif 
can restrict the giving of Green trading stamps, as a présent or pre- 
mium to customers, to the so-called "subscribers" who obtain under con- 
tract the right to give out thèse coupons (exchangeable for various 
premiums) by paying a considération therefor and by agreeing to dis- 
tribute the stamps only to customers. In other words, the subscriber 
contracts not to assign or transfer the advertising benefits which he 
expects to obtain from his purchase of stamps to be given to his cus- 
tomers who thus acquirc the privilège of selecting a premium by hold- 
ing évidence of having traded with that particular dealer to a certain 
amount. 

The défendants contend that the plaintiff's practice of seeking to en- 
join (and even in certain state jurisdictions to punish by prosecution) 
dealers who are using such trading stamps as an inducement to their 
customers to transact business, without having subscribed for the right 
so to do, and without having obtained the stamps by paymënt therefor 
to the Company issuing the stamps, is contrary to the présent décisions 
of the United States Suprême Court and to the provisions of the laws 
forbidding monopoly. 

[1] The last statute upon this subject, known as the Clayton Law, 
and approved by the Président upon the 15th day of October, 1914, 
provides in section 3 against the making of a contract or fixing of a 
price for merchandise on condition that the lessee or purchaser shall 
not use, or deal in, the merchandise of a competitor, if the effect of this 
contract would be to substantially lessen compétition or tend to cre- 
ate monopoly. This statute forbid s the converse of the acts complaincd 
of in the présent action, and we hâve nothing to do with what migbt 
happen if the Green trading stamp people were seeking to forbid the 
use by its subscribers of any other kind of trading stamps. This might 
or might not be a restriction upon compétition or tend to effect a monop- 
oly. 

Nor does the case of Bauer & Cie v. O'Donnell, 229 U. S. 1, 33 Sup. 
Ct. 616, 57 E. Ed. 1041, 50 L. R. A. (N. S.) 1185, control the présent 
application. If the Sperry & Hutchinson Company refused to redeem 
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their coupons solely upon the ground that the coupons had been trans- 
f erred after purchase from a subscriber, the Bauer Case, supra, would 
necessitate the ruling that such refusai to redeem would be justified 
only in case the party seeking to redeem had induced or knowingly 
assisted in some breach of contract. 

The case of Bobbs-Merrill Co. v. Straus et al., 210 U. S. 339, 28 Sup. 
Ct. 722, 52 L. Ed. 1086, cited by the défendants, and the case of Dr. 
Miles Médical Co. v. Park & Sons Co., 220 U. S. 373, 31 Sup. Ct. 376, 
55 L. Ed. 502, décide that the vendor of goods which had been once 
sold at a price giving to that vendor ail the profit which it could ask 
could not then restrict the further sale, at a loss, to the party making 
the resale. 

Inasmuch as it was held that the rules of business compétition did 
not require and would not allow the prohibition of transfer of articles 
in a way which would not afifect the rights of the original vendor, the 
contracts seeking to prevent the subséquent sales were held to be in 
restraint of trade, contrary to the Sherman Law and the principles of 
common law. 

[2] But the sale of trading stamps is much more like the transac- 
tions considered in Henry v. A. B. Dick Co., 224 U. S. 1, 32 Sup. Ct. 
364, 56 L. Ed. 645, Ann. Cas. 1913D, 880, in that the reason for in- 
sisting upon a contract is to restrict the sharing in a certain legitimate 
privilège, to those who pay for the privilège, and to prevent, by a mère 
transfer of the trading stamps, the bestowal of the advantage of giving 
out the stamps, and of getting trade thereby, upon any person who 
might by holding the stamps be entitled to claim the rights of rédemp- 
tion. 

It is évident that the intent and acts of persons taking the stamps 
and seeking to redeem them for a certain premium, and also the ré- 
sultant benefits to that person, are entirely différent and are based upon 
substantially différent rights from those of a party who is seeking to 
attract customers and to build up his own trade through the privilège 
of dealing, as it were, in trading stamps, without payment for that priv- 
ilège and with no intention of getting the goods for which the stamps 
are redeemable. 

The right to redeem the stamp.s is a property right transférable by 
possession while the license to use them for advertising purposes is not 
transférable without compensation to the person granting that right, 
viz., the plaintiff herein. 

This is exactly the distinction which seems to bave been had in mind 
by Judge Thomas of this court in the case of Sperry & Hutchinson Co. 
v. Benjamin Benjamin et al., 221 Fed. 512 (March 27, 1905), and it 
is unnecessary to postpone the détermination of this question as now 
raised until final hearing, for the reason that the défendants do tiot 
pîead ignorance of the existence of some contract under which the 
trading stamps were issued ; nor are they merely claiming to be inno- 
cent holders of particular stamps for which they hâve given a valid con- 
sidération. They are, on the contrary, insisting upon their right to 
knowingly and deliberately purchase from the licensee the benefits 
granted for a limited use and which they know could only be obtained 
by themselves by paying for one of the contracts above referred to. 
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The distinction suggested by the défendants, that they hâve not 
sought to induce anybody to break the contract, but that they hâve pur- 
chased thèse stamps in the open market, is no défense, in the face of 
actual notice to them that the stamps are not and could not be obtained 
f rom the Sperry & Hutchinson Company, except by some one who had 
entered into a subscription and paid for the privilège of obtaining them. 

Temporary injunctions will issue. 



In re KLIGERMAN. 

(District Court, E. D. Pennsylvania. January 25, 1915.) 
No. 4830. 

1. Bankruptct ®=»327 — Claims — Présentation. 

In gênerai, a creditor is not compelled to présent his claim against the 
bankrupt in bankruptcy court, and the only effect of tiis failure to do 
so is that the court will distribute the bankrupt's estate without regard 
to tlie nonappearing creditor, and the bankrupt's discharge may bar any 
further claim against him. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 501, 502. 
507, 515 ; Dec. Dig. ®=j327.] 
a. Bankeuptct <S=210 — Courts — Jurisdiction — Lien Claims. 

Where a bankruptcy court has in its custody the entire assets of the 
bankrupt for distribution, including property elaimed by creditor to be 
gubject to a mechanic'a lien, such court has jurisdiction to détermine the 
validity of such lien in order to détermine whether the claimant is en- 
titled to a préférence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 321-323 : 
Dec. Dig. !S=>210.J 

3. Bankruptcy <©=»228 — Findings bt Référée — Review. 

A flnding by a référée in bankruptcy that certain vrork on a building 
belonging to the bankrupt for which a mechanlc's lien was elaimed dld 
not constitute "construction" withln the state lien law, and that the lien 
was therefore invalid because not filed in time, was a finding of an ulti- 
mate fact, depending on inferences drawn from minor facts which could 
only be found from ail the évidence including the testimony of wltnesses, 
and hence such flnding supported by évidence would not be set aside on 
review. 

|1M. Note. — For other cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dig. <S=>228.] 

In Bankruptcy. In the matter of bankruptcy proceedings of Harry 
KHgerman. On pétition to review a referee's findings and adjudica- 
tion against the vahdity of alleged mechanic's Hen. Affirmed. 

W. E. Bushong and John Haviland, Jr., both of Phœnixville, Pa., 
for claimants. 
George B. Johnson, of West Chester, Fa., for bankrupt 
Walter S. Talbot, of West Chester, Pa., for trustée. 

DICKINSON, District Judge. The scope of the discussion of the 
questions involved in this case is necessarily Hmited to the findings of 
the référée which the court is asked to review. Beyond this we cannot 
go, for the very practical reason that we bave nothing else before us, 

ig^sFor other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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and therefore cannot know what, if any, other matters are pending 
before the référée. What thèse questions are, and how they arise, is 
disclosed by an outline statement of a few facts. 

Shortly before the proceedings in bankruptcy began, each of the 
présent petitioners siippHed material to the bankrupt for work to be 
donc, and which subsequently was done in and about a building, which 
afterwards became part of the bankrupt estate. Each of them filed 
liens under the provisions of the act of assembly of the commonwealth 
of Pennsylvania, approved June 4, 1901, known as the Mechanic's 
Lien Law (Act June 4, 1901 [P. L. 431]). The liens were filed within 
six months and after three months from the time the work was done. 
Ail other dates are rejected in this statement because no point is made 
of them. Without attempting an absolutely accurate statement or 
sumniary of the provisions of the Pennsylvania Mechanic's Lien Law, 
it is sufficient to further premise in a gênerai way that under that 
law a claim for what may be characterized as ordinary altérations and 
repairs to an existing building must be filed within three months to 
acquire a valid lien, but a claim for the érection and construction of a 
nevv building may be filed within six months. It is furthermore provid- 
ed by the third section of the act that changes of a certain character 
made to an existing building to adapt it to a new and distinct use make 
of the work a new construction within the meaning of the law. As the 
building with which we are concerned was an existing building, it is 
clear that the rights of the claimants under the laws of Pennsylvania 
turn solely upon the question of the fact of whether the work done 
was "érection and construction" within the meaning of the third section 
of the act of June 4, 190L The statement of one other broad fact 
will unfold to view the whole situation of the parties to this controversy 
and disclose the exact position of the petitioners. 

The property against which thèse claims were filed passed, along 
with the other property and afïairs of the bankrupt, into the keeping 
of the court in bankruptcy for the purposes of its administration and 
détermination of ail questions of distribution and the discharge of 
the bankrupt. We are concerned now with a question of distribution. 
If thèse mechanic's lien ereditors held valid liens against the property, 
they are preferential claimants upon the fund for distribution. If the 
liens are not valid, they share pro rata with the gênerai ereditors. The 
référée held the liens to be invalid. 

The positions of the petitioners before the référée and reasserted 
hère are thèse : 

(1) The court is without power, authority, or jurisdiction, nor is it 
its province, to pass upon the validity of the mechanics' liens. 

(2) Secondarily, and subject to the first position, petitioners assert 
the validity of the liens. 

[1] To the list of cases, including Bardes v. Bank, 178 U. S. 524, 20 
Sup. Ct. 1000, 44 L. Ed. 1175, cited in support of the first proposition, 
many more might be added. It is clear, however, that petitioners hâve 
misunderstood the principle they invoke or hâve misapplied it. When- 
ever the property of an alleged bankrupt passes into the keeping of a 
court in bankruptcy, it passes for the purposes above indicated. Only 
such property, however, or such title to property as the bankrupt had, 
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so passes, and it passes subject to ail daims and liens which any one 
has the right to assert against it. Ail rights of the bankrupt and oth- 
ers remain unaffected otherwise than as involved in the carrying out of 
the bankrupt law. If a claim of the bankrupt is to be asserted against 
a third party, the proceedings must be in that court which has juris- 
diction of the case and the parties to it. Generally speaking, no crédi- 
ter is compelled to présent his claim against the bankrupt in the bank- 
ruptcy court. Again generally speaking, the only effect of his not so 
presenting it is that the court will proceed to distribute whatever estate 
of the bankrupt is in its hands without regard to the nonappearing 
creditor, and the discharge of the bankrupt may bar any further claim 
against him. 

[2] When, however, the court has in its hands a fund for distribu- 
tion, it is necessary for the court to détermine among whom it shall 
be distributed. This in turn nécessitâtes the adjudication of the rights 
of ail claimants upon the fund. Therefore, whenever, as hère, the 
claim upon the fund dépends upon the validity of a lien which the 
claimant has or has had against a property, the validity of the lien must 
be determined. This is so clear as to forbid further discussion. The 
question cornes to us as a simple question of distribution, and we hâve 
so determined it. The fact suggested that it arises coUaterally out of 
and ancillary to a composition is not before us, and upon whether this 
would affect the question we express no opinion. 

The findings of the référée upon the question discussed are affirmed. 

[3] The second question, it will be observed, has been razeed to one 
of fact and to a single fact. Were the changes to this building such as 
to b€ a "construction" within the meaning pf this act of assembly? 
The fact has been found by the référée against the claimants. It is 
true that this, although a fact, has in its détermination the éléments of 
an inference and involves the construction of the act of assembly. 
In this sensé it is the ultimate fact. The inference, however, is one to 
be drawn from certain minor facts. Thèse minor facts could only be 
found from ail the évidence including and largely the testimony of 
witnesses. This brings the finding within the well-established rule. 
We bave carefuUy reviewed the testimony and considered ail the évi- 
dence, and the most which could be said for the claimants is that, had 
the référée reached a différent conclusion, it could be supported only 
by invoking the rule which is now invoked against them. 

We are unable to find any substantial basis for exception 6 of Mor- 
ris P. Penrose to the ref eree's finding. Whatever opportunity the peti- 
tioners may bave had to présent their views to the référée before 
the making of the order in this case, they bave now been fully heard, 
and there is no complaint but that their version of the facts and their 
views of the légal results flowing from thèse facts were fully presented 
to the référée and considered and disposed of by him. 

The findings of fact as returned by the référée, and the conclusions 
of law deduced theref rom, and his report thereon, are affirmed. 
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UNITED STATES v. TOWNSEND. 

(District Court, S. D. New York. January 28, 1915.) 

No. 2435. 

1. Criminal Law iS=397 — Offenses on High Sea — Venue — "Found" — 

"Bbought." 

Judicial Code (Act March 3, 1911, c. 231, 36 Stat 1100 [Oomp. St. 1913, 
§ 1023]) § 41, provides that the trial of offenses on the high seas or else- 
where out of the jurisdiction of any particular state or district shall be 
in the district where the offlender Is found, or Into whieU he is flrst 
brought HeM, that the word "brought," as so used, meant taken or car- 
ried, as where the offense is committed on the high seas and the ofCender 
is taken into custody on the ship and then brought into court ; while the 
Word "found" means apprehended, as, where the offender, not having 
been taken into custody, is, after reaching port, arrested under lawful 
authority for trial. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 177-189, 
191; Dec. Dlg. <S=597. 

For other définitions, see Words and Phrases, First and Second Séries, 
Brought ; Find.] 

2. Criminal Law ®=>97— Venue — Offenses Committed on High Seas. 

Where accused, as master of a ship, assaulted a member of his crew on 
the high seas, and then brought his ship at the end of her voyage to her 
pler in the borough of Brooklyn, county of Kings, and Eastern district 
of New York, where he was arrested, he was neither found nor brought 
within the Southern district of New York, within Judicial Code, § 41, 
provldlng that the trial of ail offenses committed on the high seas shal! 
be in the district where the offender is found or into which he is brought, 
and henee was not subject to prosecution in that district. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 177-189, 
191; Dec. Dig. <ê=>97.] 

3. Cbiminal Law <®=>97 — Offejmses — High Sbab — Fédéral Courts — Concur- 

rent JUBlISDICTION. 

Judicial Code, § 97, provides that the District Court of the Southern 
and Eastern Districts of New York shall hâve concurrent jurisdiction 
over the waters within the counties of New York, Kings, Queens, Nassau, 
Kichmond, and Suffolk and over ail seizures made "and ail matters done 
In such waters," etc. Held, that such section did not confer concurrent 
jurisdiction on the fédéral courts of the Southern and Eastern districts of 
New York, of offenses on the high seas, where the vessel after the com- 
mission of the offense was brought direct to her pier in the borough of 
Brooklyn. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. §| 177^189, 
191; Dec. Dig. <g=>97.] 

Henry C. Townsend was indicted for assault on a member of his 
crew on the high seas and filed a plea in bar to the court's jurisdiction, 
to which the government demurred. Overruled. 

H. Snowden Marshall, U. S. Atty., and Gordon Auchincloss, Asst. 
U. S. Atty., both of New York City. 

Henry A. Wise, of New York City, for défendant 

POPE, District Judge. The défendant, Townsend, is indicted for 
having, while master of the sailing vessel Manga Rêva, and while upon 
the high seas on the trip from San Francisco to New York, committed 

®=>For other cases see same tople & KEY-NUMBER in ail Key-Numbered Dlgests & Indexes 
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an assault upon one John Shea, a member of his crew. The indict- 
ment is under section 291 of the Pénal Code (Act March 4, 1909, c. 
321, 35 Stat. 1145 [Comp. St. 1913, § 10464]), which, so far as hère 
material, reads as follows : 

"Whoever, being the master or officer of a vessel of the United States, on 
the high seas, or on any other waters within the admiralty and maritime 
jurisdiction of the United States, beats, wounds, * ♦ » any of the crew 
of such vessel," shall be punished as provided by law. 

The plea in bar, as elucidated by the mutually conceded facts at the 
hearing, shows that the défendant brought his ship upon the end of her 
voyage to her pier in the borough of Brooklyn, county of Kings, and 
thus in the Eastern district of New York. He was there arrested by a 
deputy United States marshal for the Eastern district of New York 
upon a warrant issued by a United States commissioner for that dis- 
trict, and, upon being arraigned before such commissioner, was held 
to appear before the District Court of the United States for the South- 
ern District of New York. Subsequently the présent indictment was 
found against him in this court. The question is whether the offense 
is properly laid in this district, or whether the case must be tried in the 
Eastern district of New York. 

[1] The venue of such cases is prescribed by section 41 of the Judi- 
cial Code, as follows: 

"ïhe trial of ail offenses committed ui5on the high seas, or elsewhere ont 
of the jnrisdictlon of any partleular state or district, shall be In the district 
where the offender is found, or Into which he is first brought." 

[2] A brief considération of the meaning of the terms employed 
will be helpful. Tiie différence between "brought" and "found" is the 
différence between présence by involuntary and voluntary act. By 
"brouglit" is meant taken, or carried. An illustration of this is where 
the violator of law upon the high seas is, follovifing the crime, taken 
into custody upon the ship and then brought into port. On the other 
hand, where the défendant, not having been taken into custody, is, aft- 
er reaching port, arrested or apprehended under lawful authority for 
trial for the offense, he is deemed to be found wherever such arrest 
occurs. Under the statute, the prosecution may be either in the dis- 
trict where the défendant is first brought (i. e., taken), or where he is 
found (i. e., apprehended). Kerr v. Shine, 136 Fed. 64, 69 C. C. A. 
69, and cases cited. In the présent case the défendant was not brought 
into this district, nor, indeed, into any district, for, as we hâve seen, he 
himself brought his vessel to Brooklyn. Neither was he found in this 
district, for, as we hâve seen, he was arrested on his vessel in Brooklyn. 
It follows therefore that he was neither found nor brought into this 
district, and, unless a further considération, now to be mentioned, pre- 
vails, he cannot be tried hère. 

[3] It is argued for the government that section 97 of the Judicial 
Code gives this court concurrent jurisdiction with that of the Eastern 
district, and United States v. Arwo, 19 Wall. 486, 22 L. Ed. 67, is 
cited in support of the contention. That section is as follows : 

"The District Courts of the Southern and Eastern districts shall hâve con- 
current jurisdiction over the waters within the counties of New York, Kings,, 
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Queens, Nassau, Rlchmond, and Suffolk, and over ail seizures made and ail 
matters done in such waters ; ail processes or orders Issued withln either of 
suid courts or by any judge thereof sball run and be executed In any part of 
said waters." 

But the assault upon Shea was not "a matter done in the waters" 
of the counties named. Had section 41, above quoted, fixing the venue, 
read that the trial of ail offenses upon the high seas should be deemed 
to hâve been committed in the waters of the district where the ofïender 
is found, there would perhaps be room for the contention that the act 
of Townsend was constructively done in the waters of the Eastern dis- 
trict, and that the Southern district thus has concurrent jurisdiction 
ander section 97, supra. But section 41 does not so read. It fixes the 
venue absolutely and at a definite place, to wit, where the défendant is 
first brought or where he is found, and section 97, referring simply to 
niatters done in the waters of the Eastern district, does not confer 
jurisdiction upon this district for an act done upon the high seas. 

It only remains to be said that we do not fînd anything in United 
States V. Arwo contrary to what is hère held. Neither the question 
oertified to the Suprême Court in that case, nor the opinion of the 
court, refer in any manner to the statute then and now existing giving 
concurrent jurisdiction to the Southern and Eastern districts for mat- 
ters "done on the waters" of those districts. The décision in that case 
is apparently upon the ground that the défendant was first found (i. e., 
arrested) by fédéral authority in the Southern district of New York, 
and was thus subject to this jurisdiction under the plain provisions of 
the statute. 

We are of opinion that the plea in bar is well taken, and that the 
government's demurrer thereto must be overruled. 

An order to that efïect may be entered. 



BEETON V. TIETJEN & LANG DRY DOCK CO. 

(District Court, D. New Jersey. January 13, 1915.) 

1. Removal of Causes iS=19 — Admiraltt and Maritime Jueisdiction — Em- 
ployee's Liability Act — Action in Personam. 

Coust. art. S, § 2, provides that the judicial power of the fédéral courts 
Is exteiided to ail cases of admlralty and maritime jurisdiction, but Ju- 
dicial Code, § 24 (Act March 3, 1911, e. 231, 36 Stat. 1091 [Comp. St. 
1913, § 991]), déclares that the fédéral District Courts shall hâve original 
jurisdiction of ail civil cases of admiralty and maritime jurisdiction, sav- 
ing to suitors in ail cases the rights to common-law remedy where the 
common law is compétent to give it. Held, that an action purely in per- 
sonam by a machinist, worklng upon a vessel floated upon défendant'» 
dry dock, to recover compensation for injury under the New Jersey Work- 
men's Compensation Act (P. L. 1911, p. 134), not being an action for tort 
or based on defendant's fault, was not withln the exclusive jurisdiction 
of a fédéral court sitting in admiralty, but was an action of which the 
State courts had at least concurrent jurisdiction, and, such courts having 
first acquired jurisdiction, the action was not removable as one arising 

ïg;=:3l'or other cases see aame topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & Indexes 
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onder the Lawg of the United States, and of admlralty and maritime 
jurlsdlctlon. 

[Ed. Note. — For other cases, see Removal of Causes, Cent DIg. |§ 37- 
46, 48, 52, 53 ; Dec. Dlg. ®=»19.] 

2. Admibaltt <g=>10 — Fedebal Courts — JmusDicTioBT. 

Admlralty courts wIU take jurisdlctlon of a contract only when the 
substance of the whole contract Is maritime. 

[Ed. Note.— For other cases, see Admlralty, Cent. Dig. §§ 131-149, 185- 
190; Dec. Dig. <S=>10.] 

3. Admiralty <S=»2 — JuBiSDicTioN — Statutks^Constbuction. 

Judicial Code, § 24, provides that the District Courts of the United 
States shall hâve original jurisdlctlon lu ail civil cases of admlralty and 
maritime jurisdlctlon, saving to suitors in ail cases the right of common- 
law remedy where the common law is compétent to give It Held, that 
such saving clause does not embrace a proceedings In rem as used in the 
admlralty court; such proceedlng not being a remedy afforded by the 
common law, though It does embrace proceedings in personam in which 
an attaehment or writ of séquestration may Issue against the vessel. 

[Ed. Note. — For other cases, see Admlralty, Cent Dig. §§ 1&-28; Dec 
Dig. <s=>2.] 

4. CouBTs <2=>492 — Jubisdœction — Concubebnt Jueisdiction — Attachment. 

Where fédéral and state courts hâve concurrent jurisdictlon, the one 
first acquiring jurisdlctlon wlU be permitted to retam it. 

[Ed. Note.— For other cases, see Courts, Cent DIg. § 1345; Dec. DIg. 
®=»492.] 

5. Shippinq <®=>204 — Limitation of Liability — "Vessel." 

Rev. St § 3 (Comp. St. 1913, § 3), deflnes the word "vessel" to Include 
every description of water craft or other artiflcial contrlvances used, or 
capable of belng used, as transportatlon on water, and sections 4283- 
4285 (Comp. St 1913, §§ 8021-8023) provides for limitation of liability in 
favor of the owners of any shlp or vessel, etc. Beld, that a dry dock 
used for the repalr of vessels, though capable of being floated and towed 
from place to place, was not a "vessel" wlthin such provisions. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 639, 640 ; Dec. 
Dlg. <g=204. 

For other définitions, see Words and Phrases, First and Second Séries, 
Vessel.] 

At Law. Action by John Berton against the Tietjen & Lang Dry- 
Dock Company, removed from the state court. On pétition of Tietjen 
& Lang Dry Dock Company for limitation of defendant's liabiHty, and 
pétition of John Berton to remand. The former denied; the latter 
granted. 

J. Emil Walscheid, of Town of Union, N. J., for plaintiff. 
Foley & Martin, of New York City, for défendant. 

RELLSTAB, District Judge. This suit was originally brought in 
the Hudson county court of common pleas, in the state of New Jersey, 
by John Berton, an employé of the défendant, Tietjen & Lang Dry 
Dock Company. His pétition in that court was filed under the act of 
the New Jersey state Législature approved April 4, 19 U, entitled "An 
act prescribing the liability of an employer to make compensation for 
injuries received by an employé in the course of employment, estab- 
lishing an élective scliedule of compensation, and regulating procédure 
for the détermination of liability and compensation thereunder" (N. 

®=oFor other cases see same topic & KEY-NDMBER in ail Key-Numbered Digests & Indexes 
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J. P. L. 1911, p. 134), called the "Workmen's Compensation Act." 
Gregutis v. Waclark Wire Works (N. J. E. & A.) 92 Atl. 354. In 
such pétition plaintiff alleged, inter alia, that he was a résident of the 
State of New Jersey ; that the défendant was a corporation of said state ; 
that on the 27th of January, 1912, and for a long time prior thereto, 
he was in its employ, working as a machinist ; that on such date, and 
while so in the defendant's employ, working upon a vessel then in the 
defendant's dry dock, situate at the foot of Seventeenth street, in the 
city of Hoboken, state of New Jersey, he fell from a scaffolding upon 
which he had been directed to stand while so working and received 
severe injuries ; that in conséquence thereof he was forced to cease 
working; and that he "will be unable to follow his occupation of ma- 
chinist or any other occupation for the next five years at least, and 
there is a strong probability that for the remainder of his life he will 
be unable to do any work of any kind whatscever." The plaintiff 
further alleged that under the législation referred to he was entitled 
to recover compensation from the défendant for such injuries, but 
that it disputed "its liabiHty to pay him such compensation and refuses 
to do so." He concluded with a prayer that an order be made direct- 
ing the défendant to pay him the money to which he claimed he was 
entitled under such législation. 

The défendant removed the suit into this court upon the ground : 

"That said suit is one arising under the laws of the United States, and is 
one of admiralty and maritime jurisdiction, in this, to wit, that the injui'y 
allegecl to hâve been sufCered by tlie said John Berton in his said pétition 
was sustained by him on a floating dry dock, while said dry dock was 
floating in a navigable stream, to wit, the Hudson river. That said dry dock 
was not fastened to the shore, but was afloat on said river." 

Subsequently the défendant fiied, in this court, its answer to the 
plaintiff's said pétition, in which, after denying that the plaintiff was 
injured on the premises owned by it, it alleged that he, while in its em- 
ploy, was "on a certain floating dry dock then in the waters of the 
Hudson river, off the foot of Seventeenth street in the city of Hobo- 
ken." 

Upon the filing of such answer, the plaintiff presented his pétition 
praying this court to remand said cause to the state court upon the 
ground that it was not one "arising under the laws of the United States 
or a case of admiralty and maritime jurisdiction, and that the injuries 
sustained by him were not sustained while in a floating dry dock in a 
navigable river, but that the injuries were sustained by him in a floating 
dry dock which was a permanent part of the city of Hoboken and state 
of New Jersey." 

Thereupon the défendant presented its pétition, alleging, in part, 
that it is, a corporation of the state of New Jersey engaged in operating 
dry docks ïn. the Hudson river at Hoboken, in the state of New Jersey, 
in the repairing of steamers and other maritime craf t ; that at the time 
the plaintiff alleged he was injured he was engaged in working on a 
«team tug which was on defendant's dry dock being repaired ; that said 
dry dock was floating in the Hudson river, and not moored or made f ast 
to the land in any way ; that it is now moored to the land at Weehaw- 
ken, N. J., and within the jurisdiction of the United States District 
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Court for the District of New Jersey ; that the injuries received by the 
plaintiflf while engagea in working for it were caused without knowl- 
edge, fault, or négligence on its part, but entirely by the négligence and 
carëlessness of the plaintifï; that défendant believed other suits might 
be brought against it or ite said dry dock by other parties claiming to 
hâve suffered loss, etc. ; that the défendant desired to claim the bene- 
fit of sections 4283, 4284, and 4285 of the Revised Statutes of the 
United States (Comp. St. 1913, §§ 8021-8023) ; and prayed that Berton 
be restrained from prosecuting his said action except in this proceed- 
ing, and against said dry dock ; and, in the event that this court should 
adjudge that the petitioner and such dry dock were liable for any in- 
jury to Berton, that such liability be limited to the amount of the 
value of its interest in said dry dock, her equipment, and pending 
freight. 

To this the plaintifï answered, reasserting much that had been al- 
leged by him in his said pétitions, conclu ding with a prayer that de- 
fendant's "pétition and libel may be dismissed as not being within the 
jurisdiction of this court," and, if that be denied, that défendant be 
required to pay him the compensation provided by said act of the state 
Législature, and, if that be denied, that it be adjudged that the loss to 
Berton was incurred with the privity and knowledge of the owner of 
the dry dock and by its carëlessness and négligence, that the prayer 
of the défendant to condemn the dry dock be denied, and that it be 
required to pay him the loss and damage suffered by reason of said 
injuries. 

Of the testimony taken by the parties on the issues thus raised, only 
that relating to the jurisdiction will be considered, as it is clear that 
this suit must be remanded to the state court. This testimony shows 
that both plaintiff and défendant are citizens of the state of New Jer- 
sey; that the plaintiff, at the time of the alleged injury, and for some 
time prior thereto, was in the employ of the défendant, working as a 
machinist ; that the défendant was the owner and operator of a floating 
dry dock, the f rame of which is similar to a scow ; that it was engaged 
in the repair of vessels which were floated upon such dock and by it 
raised clear of the water, the better to permit of the making of needed 
repairs; that such dock cannot be propelled by its own power, and, 
while capable of floating' and being towed about on the surface of the 
water, was not built for the carrying of either passengers or freight ; 
and that its movements, whether on the surface, or when being lowered 
or raised in the water, were for the purpose of raising vessels clear 
of the water, that they might be repaired ; that at the time of the al- 
leged injury the plaintiff was at work for the défendant as a machinist 
upon a vessel which had been floated upon the defendant's dry dock 
and then raised clear of the water for the purpose of being repaired ; 
that the dry dock at that time was afloat, being held in position by her 
mooring post, a couple of f eet away from the pier, by chocks so placed 
as to permit such dock not only to rise and fall with the tide, but to 
be moved laterally, and to be easily freed from her mooring log when 
desired. 

[1] By article 3, § 2, of the United States Constitution, the judicial 
power of the United States Courts is extended "to ail cases of ad- 
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mjralty and maritime jurisdiction." The Constitution left it to Con- 
gress to say which of the United States courts should exercise such 
jurisdiction and to fix the scope thereof . In the exercise of such dis- 
crétion Congress has frequently declared itself as to such jurisdiction, 
its latest expression being found in section 24 of the "act to codify, 
revise, and amend the laws relating to the judiciary," approved March 
3, 1911 (36 Stat. U 1087, c. 231 [Comp. St. 1913, § 991(3)]), which 
took effect January 1, 1912. By this section the District Courts are de- 
clared to "hâve original jurisdiction * * * q{ ail civil causes of 
admiralty and maritime jurisdiction, saving to suitors in ail cases the 
right of a common-law remedy where the common law is compétent to 
give it." This is substantially the same as declared by Congress in the 
Judiciary Act Sept. 24, 1789 (1 Stat. L. 73, 76, c. 20), from which sec- 
tion 24 is mediately derived ; the saving clause relating to the common- 
law remedy being exactly the same. If the plaintiff's right to recover 
depended upon the défendants being in fauît, the court of admiralty 
might bave taken jurisdiction, had its aid been invoked in the first in- 
stance, as the testimony estabHshes that the cause of the injury occur- 
red whoUy on navigable waters. Atlantic Transport Co. v. Imbrovek, 
234 U. S. 52, 34 Sup. Ct. 733, 58 L. Ed. 1208, 51 L. R. A. (N. S.) 1157, 
and cases cited therein. The plaintiff, however, selected another forum 
in which to bring his suit, so that, except admiralty bave exclusive ju- 
risdiction over such cause of action, the cause must be remanded unless 
such jurisdiction be saved by the defendant's invoking the limited lia- 
bility provisions of the United States statutes. 

The plaintiff's right to recover for such injuries, however, as stated 
in his pétition in the state court, or as fixed by that part of the state 
législation invoked by him, does not rest upon the defendant's fault 
as the cause of such injuries. The effect of this statute is the incorpo- 
ration into the relation of employer and employé a new right in the lat- 
ter and a new obligation upon the former, and in furtherance thereof 
it provides compensation to workmen who hâve sustained injuries in 
their employment. The scheme of this Workmen's Compensation Act 
is twofold — compensation through action at law, or by législative sched- 
ule. While the act permits an élection by either party (Nitram Co. 
v. Court of Common Pleas, 84 N. J. Law, 243, 245, 86 Atl. 435), the 
latter scheme is declared in force unless the parties bave taken the pre- 
scribed steps to put the other into opération (Sexton v. Newark District 
Telegraph Co., 84 N. J. Law, 85. 86 Atl. 451). In the case of the 
former, the employer's liability arises only in case he has been negH- 
gént — actually or legally imputed — and the employé had not been will- 
fully négligent at the time of such injury. In the case of the latter, the 
employer's liability is fixed, without his being in fault, where the em- 
ployé is injured by "accident arising out of and in the course of his 
employment * * * in ail cases except wlien the injury or death is 
intentionally self-inflicted, or when intoxication is the natural and prox- 
imate cause of injury." P. L. N. J. 1911, p. 134, 136, § 2. par. 7. 
Bateman Mfg. Co. v. Smith, 85 N. J. Law, 409, 411, 89 Atl. 979. 

In the case at bar the plaintiff seeks the compensation fixed by the 
législative schedule, and his right to such compensation, as already ob- 
served, does not dépend upon the defendant's being at fault. The 
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nature of the obligation thus imposed upon the employer îs purely éco- 
nomie and sociological. It bears no relation whatever to the modem 
common-Iaw theory underlying the redress of private wrongs. The 
award to the injured employé is based on his being injured while in 
the course of his employment, and in conséquence of an accident aris- 
ing out of sjch employment, and not on the fault of his employer 
(American Radiator Co. v. Rogge [N. J.] 92 Atl. 85, 87), and the 
amount thereof is ascertained on the basis of his wages, regardless of 
whether such award be commensurate with the injury suffered. A suit 
to recover such compensation cannot be said to be one founded or 
sounding in tort. The législative act referred to expressly déclares that 
every contract of hiring, made subsequently to the time the original act 
went into effect, shall be presumed to bave been made with référence 
to such obligation ; and, by an amendment to such act, passed the same 
year (N. J. P. L. 1911, p. 763), ail contracts of hiring made prior to 
such time are presumed to continue subject to such obligation unless 
either party, prior to the accident, shall hâve taken the prescribed steps 
to make such presumption inapplicable. 

Neither the pleadings, nor the testimony taken on the issues raised 
thereby, allèges or shows that any such steps were taken in the présent 
case, and the resuit is that this obligation thus legislatively thrust upon 
the employer is a part of the contract of hiring. Gregutis v. Waclark 
Wire Works, supra. Such an obligation was unknown to either the 
common or maritime law, as they existed at the adoption of our fédéral 
Constitution or the passage of the first Judiciary Act ; and, while criti- 
cally considered, it might be more appropriately placed in a class by it- 
self than be classified as contractual, yet this législative classification 
must govern. American Radiator Co. v. Rogge, supra. The Législa- 
ture in this respect has done nothing more than that which the courts 
hâve found it necessary to do, viz., annex to certain contractual rela- 
tionships obligations not expressly undertaken. The law of implied 
contracts furnishes instances of such annexed obligations in matters 
resting solely in contract. The plaintiiï was not a seaman or one en- 
gaged to carry out a maritime enterprise. He was a machinist, and his 
relation to the vessel in the repairing of which he was engaged was but 
incidental to his gênerai employment as a machinist. The contract of 
hiring was essentially of a common-law nature, and what was done by 
the plaintiff at the time of his injury was merely an incident to his em- 
ployment. Schuede v. Zenith S. S. Co. (D. C.) 216 Ked. 566, cited by 
the défendant, is not in point. In that case the plaintiff was a wheels- 
man upon a vessel owned by the défendant. He was a seaman, and the 
contract of hiring was maritime. The action in the state court, re- 
moved into the fédéral court on the ground of diversity of citizenship, 
was founded upon the fault of the défendant ; it being alleged that the 
injury was due "to defective rigging and to an improvident order." In 
the state court the plaintiff would hâve had the benefit of the Ohio Em- 
ployer's Liability Act (Gen. Code, § 6244 et seq.), which abolished sev- 
eral of the défenses available to the employer in the common-law action 
of tort some of which défenses were enforceable also in the maritime 
law. This législation did not place upon the employer an obligation to 
compensate his employé in case of his being injured in the course of 
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employment, regardless of any fault of the employer. To recover un- 
der that act it was still necessary to show that the in jury was due to 
the employer's fault. The cause of action was therefore founded in 
tort, and not in contract. That case is différent from the one at bar 
in thèse important particulars : The contractual relation between the 
parties was maritime; the action was predicated upon the employer's 
fault; and the removal proceedings were founded in diversity of citi- 
zenship which, when invoked, was exclusive. Thèse différences of 
grounds underlying jurisdiction and cause of action are radical and 
put the Ohio case in a différent class from that to which the case at 
iDar belongs. Neither the contract of hiring in the instant case, nor the 
obligation annexed to it by the New Jersey statute, is maritime (In- 
surance Co. V. Dunham, 78 U. S. [11 Wall.] 1, 20 L. Ed. 90), and 
neither is subject to the exclusive control of the maritime law. 

[2] It is only when the substance of the whole contract is maritime 
that a court of admiralty takes jurisdiction. Plummer v. Webb, Fed. 
Cas. No. 11,233, 19 Fed. Cas. 891-894; The Orléans v. Phœbus, 36 
U. S. fil Pet.) 175, 9 L. Ed. 677; Richard v. Hogarth (Dist. N. J.) 94 
Fed. 684, 685;. The Pennsylvania, 154 Fed. 9, 83 C. C. A. 139. No 
différent conclusion could be reached, should the asserted liability be 
held to lie in tort. Assuming that a tort could exist without fault — 
commission or omission and disregarding for présent purposes this 
législative pronouncement that the olaligation is contractual — it is clear, 
even if the remedy provided for its enforcement is one that can be ad- 
ministered in the courts of admiralty, that it falls within the saving 
clause of paragraph 3 of section 24 of the Judicial Code, viz., "sav- 
ing to suitors in ail cases the right of a common-law remedy, where 
the common law is compétent to give it." "Common-law remedy," as 
hère used, is not to be restricted to such forms of remedy as were 
known in the common-law courts when the Judiciary Act of 1789 was 
passed. Section 9 of such act, after investing the District Courts with 
exclusive original cognizance of ail civil causes of admiralty and mari- 
time jurisdiction, added the saving clause quoted. Without such sav- 
ing clause the District Courts would hâve exclusive jurisdiction in ail 
such matters, but the adding of such clause manifests both a législative 
récognition that there were causes of action cognizable in courts of 
admiralty over which the courts administering the common law could 
exercise jurisdiction, and a distinct purpose that, inasmuch as for the 
redress of such causes of action there were concurrent remédies, the 
suitor should bave his choice of remédies, and the omission of the word 
"exclusive" in the subséquent législation dealing with the admiralty ju- 
risdiction emphasizes such purpose. 

[3] What are concurrent remédies at the common law may not al- 
ways be of ready détermination, but since The Moses Taylor, 71 U. S. 
(4 Wall.) 411, 18 L. Ed. 397, it is settled that this saving clause does not 
embrace a proceeding in rem as used in the admiralty courts, as that is 
not a remedy afforded by the common law. This Une of démarcation 
between proceedings which hold "owners responsible for damages 
committed by their vessel, without référence to the particular agent by 
whose négligence the in jury was committed," and which might be 
brought in either the admiralty or common-law courts, at the suitor's 
219 F.— 49 
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option, and those in rem in the maritime law which deem the vessel the 
oiïending tiiing, regardless of the responsibility of the owner or opera- 
tor thereof, and which were cognizable only in the admiraltv courts 
(Sherlock v. AlUng, Adra., 93_ U. S. 99, 108, 23 L. Ed. 819), has ever 
been observed, and the question whether a suitor has a common-Iaw 
remedy, as well as one in admiralty, is practically limited to actions in 
personam. Concerning such actions, the authorities hâve justified the 
bringing in the state courts of suits in equity as well as at law, and bave 
not confined them to such forms of remédies as were existing at the 
time the first judiciary act was passed. They hâve also sanctioned suits 
such as the changing civil conditions and relationships hâve induced 
législative bodies to authorize, so long as they remained germane to 
righis recognized at the common law, ancient or modem, and did not 
encroach upon what were matters purely maritime. 

In Léon y. Galceran, 78 U._ S. (11 Wall.) 185, 191 (20 L. Ed. 74) it 
was said, with référence to this saving clause, that : 

"The common law is as compétent as the admiralty to give a remedy in ail 
cases where the suit is in personam against tbe owner of the property." 

And in Knapp, Stout & Co. v. McCaffrey, 177 U. S. 638, 648, 20 
Sup. Ct. 824, 829 (44 L. Ed. 921) it was said: 

"The true distinction between such proceedings as are, and such as are 
not, invasions of the exclusive admiralty jurlsdiction, is this: If the cause 
of action be one cognizable in admiralty, and the suit be In rem against the 
thlng itself, though a monition be also Issued to the owner, the proceeding is 
essentially one in admiralty. If, upon the other hand, the cause of action 
be not one of which a court of admiralty lias jurisdiction, or if the suit be in 
personam against an individual défendant, with an auxillary attachment 
against a particular thing, or against the property of the défendant in gênerai, 
it is essentially a proceeding according to the course of the common law, and 
within the saving clause of the statute * * * of a eotnmon-Uiw remedy." 

The following kinds of suits in personam, held to be properly 
brought in the state courts, illustrate the comprehensive meaning given 
to the phrase "common-law remedy," contained in such saving clause : 
Suits to recover mariners' wages, even though accompanied by writ of 
séquestration or process of attachment to hold the vessel to answer any 
judgment that may be recovered in the cause (Léon v. Galceran, 
supra) ; suits by shippers or consignée, free f rom f ault, to recover for 
loss of or damage to cargo (The Atlas, 93 U. S. 302, 23 L. Ed. 863) ; 
suits brought under state statutes authorizing the recovery of damages 
to compensate for the pecuniary loss suffered by the widow and next of 
kin of one who died in conséquence of the wrongful act of another, 
though the wrongful act were committed on navigable waters, and such 
a recovery could not be had at common law (Steamboat Co. v. Chace, 
83 U. S. [16 Wall] 522, 21 L. Ed. 369; Sherlock v. AlHng, Adm., 
supra ; The Lotta [D. C] 150 Fed. 219) ; and a bill in equity to enforce 
a common-law lien dépendent upon possession, though it be upon a raft 
for towage services (Knapp, Stout & Co. v. McCaflfery, supra). 

[4] It is within the power of Congress at any time to give the courts 
of admiralty exclusive jurisdiction over ail matters of controversy 
arising upon navigable waters ; but, so long as concurrent common-law 
remédies are saved, it is essential, in order to avoid undue friction be- 
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tween thèse two ancient and formerly conflicting jurisdictions, and to 
obtain a speedy, economical, and harmonious administration of jus- 
tice, that in matters of concurrent jurisdiction that court which first 
takes cognizance should proceed witliout interférence to a finality. 
Such a course rests net alone on comity, but on necessitv. Covell v. 
Heyman, 111 U. S. 176, 182, 4 Sup. Ct. 355, 28 L. Ed. 390; Westfeldt 
V. North Carolina Mining Co., 166 Fed. 706, 710, 92 C. C. A. 378. 
This suit must therefore be remanded, unless the appeal to the limited 
liability statntes requires that fédéral jurisdiction should be retained 
as the only court compétent to afford such relief ; for it is clear, how- 
ever this statutory obligation imposed upon employers may be classi- 
îied — contractual, delictual, or sociological — that it is not purely mari- 
time in its nature. If not maritime, on that ground the suit is not 
removable ; and, if maritime, it not being exclusively so as it is enforce- 
able by a suit in personam cognizable in a court exercising common- 
lavv remedy, it is not removable, because the suitor had a choice of con- 
current remédies, and his choice controlled. 

[5] Sections 4283, 4284, and 4285, R. S., which embrace the limited 
liabiHty provisions invoked, are derived from the act of March 3, 1851 
(9 Sta't. 635), which was "An act to limit the liability of shipowners, 
and for other purposes." This act was passed after the décision in 
New Jersey Steam Navigation Co. v. Merchants' Bank, 47 U. S. (6 
How.) 344, 12 L. Ed. 465 (1848), and perhaps because of it, which 
held that such navigation company was Hable for failure to observe • 
ordinary care in navigating a vessel which was totally lost by fire, even 
though it had a contract with the skipper casting upon him the risk of 
loss. The limitation of liability thus enacted, however, applied only to 
"owners of any ship or vessel," and the sections of the Revised Stat- 
utes appealed to limit the liability to "the owner of any vessel." 

The statutory définition given to the word "vessel" includes "every 
description of water craft or other artificial contrivance used, or ca- 
pable of being used, as a means of transportation on water." R. S. § 3 
(Comp. St. 1913, § 3). 

Is a dry dock a vessel within the meaning of any of thèse statutory 
provisions? A stage designed to be used in connection with painting 
or repairing the side of a vessel would not become such merely because 
it was capable of floating on the water, though it were used by workmen 
in thus painting and repairing, while the same was on the water, rising 
and falling with the tide, or because it could be moved alongside or 
around such vessel, and while being moved was capable of holding 
persons and property. In what respect can a dry dock be distinguished 
from such a stage ? True, it would be larger, and in addition to being 
capable of holding persons and property, and being used in moving 
them about, it would also be capable of being sunk to allow the water 
to corne in, that a vessel might be floated thereon, and thereafter, upon 
being emptied of its water, of rising with the tide, lifting the vessel 
with it. It is, however, not designed or intended as a means of trans- 
portation, and merely that it can for temporary purposes be used for 
transporting either persons or freight does not make it a vessel within 
the définition of section 3 or the limited liability sections (4283-4289) 
of the Revised Statutes. 
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In Salvor Wrecking Co. v. Sectional Dock Co., 21 Fed. Cas. 281, 
Fed. Cas. No. 1-2,273, it was held (syl.) : 

"Services rendered in raising the sectional fioating docks of the respondeiit 
are not) the subject of salvage compensation, nor are tliey maritime, so as 
to give the admiralty jurisdictlon of a suit to recover the value of such serv- 
ices." 

In this case Judge Dillon, at page 283 of 21 Fed. Cas., said: 

"The admiralty jurisdiction and the pecullar liens, rights, and remédies 
whieh the admiralty reeognlzes and enforces, spring out of the movable 
character of the vessels and vehieles vchich are the instruments of navigation, 
commerce, and trade. None of the reasons upon which this jurisdiction is 
founded, and thèse rights and remédies are given, apply to the stationary 
docks hère in question ; and my best judgment is that the controversy be- 
tween thèse parties belongs to the courts of common law, and not to tlie 
court of admiralty." 

In Snyder v. A Fioating Dry-Dock (1884) 22 Fed. 685, thîs court 
(Nixon, J.) held that a fioating dry dock with a fioating pump was not 
a vessel constructed or used for the business of navigation or com- 
merce. 

In Cope V. Vallette Dry Dock Co. (1887) 119 U. S. 625, 627, 628, 
7 Sup. Ct. 336, 337 (30 L. Ed. 501) it was held that a fioating dry dock 
was not a subject of salvage service. In the course of the opinion Mr. 
Justice Bradley said : 

"A flxed structure, such as this dry dock is, not used for the purpose of 
navigation, is not a subject of salvage service, any more than is a wharf or a 
vs^arehouse when projecting into or upon the water. The fact that it floats 
on the water does not make It a ship or vessel, and no structure that is 
not a ship or vessel is a subject of salvage. A ferry bridge is generally a 
fioating structure, hinged or chained to a wharf. This might be the subject 
of salvage as well as a dry dock. A sailor's fioating bethel, or meeting house, 
moored to a wharf, and kept in place by a paling of surrounding piles, is in 
the same category. It can hardly be contended that such a structure is sus- 
ceptible of salvage service. A ship or vessel, used for navigation and com- 
merce, though lying at a wharf, and temporarily made fast thereto, as well 
as her furniture and cargo, are maritime subjects, and are capable of re- 
ceiving salvage service." 

In The Robert W. Parsons, 191 U. S. 17, 24 Sup. Ct. 8, 48 h. Ed. 
73, this classification of fioating dry docks with fioating wharves, hing- 
ed ferry bridges, etc., is referred to approvingly. 

In Ruddiman v. A Scow Platform (D. C.) 38 Fed. 158, it was held 
(syl.): 

"A fioating structure, designed to be moored alongside a wharf, so that 
carts containing refuse to be dumped into boats can be driven over it froui 
the wharf, is not a vessel within the meaning of the maritime law, and uo 
lien for wharfage attaches to it under that law." 

In this case, Judge Brown, at pages 158 and 159 of 38 Fed., said : 
"To admit of a maritime lien, the scow structure must be a 'vessel," within 
the meaning of the maritime law. I am of opinion that the structure in 
question, though afloat, is not such a vessel, because it was not designed 
or used for the purpose of navigation, nor engaged in the uses of commerce, 
nor in the transportation of persons or cargo ; and to be a 'vessel' it must 
meet some of thèse tests. • » * This structure, though, as I hâve said, 
capable of being moved, was designated to be comparatively permanent By 
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its nature, build, design, and use, it belonged, I think, to that considérable 
class of cases, sucli as dry docks, floating saloons, bathliouses, floating 
bethels, floating boathouses, and floating bridges, ail of vvhlcti hâve been 
held not to be vessels within the maritime law" — citing cases. 

To the same effect is The San Cristobal (D. C.) 215 Fed. 615. 

Of the cases cited by counsel as oijposed to the view that a floating 
dry dock is not a vessel within the purview of the limited liability pro- 
visions, Simpson v. The Ceres, 22 Fed. Cas. 172, Fed. Cas. No. 12,- 
881; Shewan v. New England Nav. Co. (D. C.) 155 Fed. 860; Sea- 
brook-v. Raft, etc. (D. C.) 40 Fed. 596; The Mackinaw (D. C.) 165 
Fed. 351; The M. R. Brazos, 17 Fed. Cas. 951, Fed. Cas. No. 9,898; 
The F. & P. M. No. 2 (D. C.) 33 Fed. 511— are not in point. Thèse are 
cases of alleged maritime tort committed on navigable waters, in which 
character of cases it is not the person or thing injured or occasioning 
the in jury that furnishes the test of jurisdiction, but the locality — 
navigable waters — where the tort was committed. 

The Public Bath No. 13 (D. C.) 61 Fed. 692, was held to hâve been 
built on boats designed and used in navigation and transportation. 

The Sunbeam, 195 Fed. 468, 115 C. C. A. 370, was a scow employed 
in carrying stone, though at the time of in jury it was used as a derrick 
boat in unloading vessels. 

On this finding of facts thèse water craft were vessels within the 
statutory définition referred to. 

In The Chas. Barnes Co. v. One Dredge Boat (D. C.) 169 Fed. 895, 
the court held that the boat was intended for and used in transporting 
a permanent cargo (engines, machinery, etc., to pump out coal barges), 
and that no distinction could be made between a permanent and tem- 
porary cargo as appHed to "transportation," within such statutory 
définition. 

In Re Sanford Ross (D. C.) 196 Fed. 921, a barge with a piledriver 
aboard, and moved from place to place by tugs, was held to be a ves- 
sel and entitled to the limited liability provisions. This case, however, 
on appeal (204 Fed. 248, 112 C. C. A. 516), was reversed on the ground 
that, even if such craft were a vessel within the meaning of such provi- 
sions — the court finding it unnecessary to pass judgment on that point 
— the owner was privy to the fault which occasioned the injury. 

In The Public Bath and Barnes Co. v. Dredge Boat Cases, Cope v. 
Vallette Dry Dock Co. was distinguished ; in the former that the bath 
boat was not permanently moored, and in the latter that the dry dock 
was "not intended for transportation of anything." With référence 
to the distinction made in The Public Bath Case : In the Vallette Dry 
Dock Case the phrase "permanently moored," though appearing in the 
headnote and used in the opinion, can hardly be said to hâve been em- 
ployed as controlling the distinction between what was and what was 
not a vessel, within the meaning of the maritime law. The mooring 
of that dry dock, as affecting permanency, was unsubstantially différ- 
ent from the method employed in the case at bar. In both cases, the 
docks were not only capalDle of floating, but must float while servi ng as 
dry docks, and the mooring was for no other purpose than to hold the 
docks comparatively stationary while in service. Permanency as a 
iîxity was neither in the mind of the judge writing such opinion, nor 
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practicable in actual service, as both perpendicular and latéral move- 
ment, in some degree, was necessary in rendering such docking serv- 
ice. "Permanently," as tiiere used, seemingly, was in the sensé of "re- 
maining or continuing indefinitely," one of the uses of such word, and 
it was undoubtedly intended to distiiiguisb betwetn a craft designed 
and used to move from place to place in tlie course of navigation and 
transportation of persons and goods, and one which to answer the 
purpose of construction must be comparatively stationary. And as 
(|ualifying "mooring," it was nsed to distinguish belween that tem- 
porary mooring of ships or vessels falling within the first class, while 
they were being unloaded, loaded, or repaired, etc., preparatory to 
navigation in commerce, and that mooring of a structure falling with- 
in the other class, which remains indeiinitely at a given place, and 
whose aid to navigation consists exclusively in the work donc at such 
place. It is not necessary, howevec, in the présent case, to distinguish 
;;uch cases cited by the défendant, either from the Vallette Dry Dock 
Case or from the one at bar. The présent case is controUed by the 
V'allette Dry Dock Case and The Robert W. Parsons, supra, which 
directly hold that not mère ability to fîoat constitutes a vessel within 
the maritime law, but that the purpose of being used, or the actual use 
in navigation as a means of transportation, are the essential require- 
ments. In The Robert W. Parsons, supra, Mr. Justice Brown, 191 U. 
S. at page 30, 24 Siip. Ct. 12, 48 L. Ed. 73, said that "only the purpose 
for which tlie craft was constructed, and the business in which it is 
engaged," are the determining factors whcther such craft was a ship 
or vessel; and at page 34 of 191 U. S., at page 13 of 24 Sup. Ct. (48 
L. Ed. 73), that "there is no doubt of the proposition that a dry dock 
itself is not a subject of salvage service or of admiralty jurisdiction, 
because it is not used for the purpose of navigation." No exception 
to this criterion was taken in the dissenting opinion rendered in that 
case, but, on the contrary, it was concurred in ; Mr. Justice Brewer, 
at page 40 of 191 U. S., at page 16 of 24 Sup. Ct. (48 L. Ed. 73), say- 
ing; 

"That a dry dock is to be considered as land In the maritime law seems 
to be clear from ttie décision of this court in Cope v. Vallette Dry Dock Co., 
119 U. S. 625, 7 Sup. Ct. 336, 30 L. Ed. 501, in which it was held that a di-y 
dock was not a subject of salvage service." 

As, in my opinion, the dry dock under considération is not a vessel 
within the meaning of the limited liability provisions, it is unnecessary 
to consider whether the plaintiff's suit could hâve been properly re- 
moved irito this court, or whether he could be compelled to submit his 
cause of action to this court under such provisions, as his suit is the 
only one pending or threatened against the owner of such dock for 
any cause of action growing out of its use or for any cause of action 
having any relation thereto, even though the dry dock could be held 
to be within such provisions. On this point, see The Lotta (D. G.) 150 
Fed. 219, 223, and cases cited. 

The suit removed into this court, however classified, assuming it to 
be cognizable in a court of admiralty, not being one over which such 
court bas exclusive jurisdiction, and the parties being citizens of the 
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same state, and the limited liability provisions àî the United States 
statiites not being applicable, such suit must be remanded to the state 
court whence it came. 

The plaintiff is entitled to a decree to such effect, vvith his costs to be 
taxed. 



OLD COI.ONT TRUST CO. v. CITÏ OF TACOMA. 

(District Court, W. D. Washington, S. D. January 20, 1915.) 

No. 18. 

1. Street Railboads <g=354 — Mobtgaqes — Afteb-Acquired Pbopebtt. 

Where a street railroad mortgage by its terms was to cover ail the 
company's property, both real and personal, and "now and hereafter ac- 
quired," together with ail franchises, rights, and privilèges granted by the 
City and any and ail franchises, rights, and privilèges whieh mlght be 
granted thereafter, etc., it covered a subséquent franchise authorizing 
the railroad company to sell electricity for power as against the city. 

[EU. Note. — For other cases, see Street Railroads, Cent. Dig. § 133 ; Dec. 
Dig. <S=54.] 

2. Courts ®=3-366 — Fedebal Courts — State Statutes-^Constbuction. 

Construction of state statutes by the highest appellate court of the 
state is binding on the fédéral courts sitting in such state. 

|Ed. Note.— For other ca.ses, see Courts, Cent. Dig. §§ 954-957, 960-968; 
Dec. Dig. <S=5366.] 

3. Courts <S==>365 — Fedeeal Coubts — Jubisdiction — Questions Involvino 

plsoperty — detekjetkation — comity. 

Where fédéral jurlsdiction dépends on dlversity of citizenshlp alone and 
no constitutional question is involved, a fédéral court, in the absence of 
controlling authority, will détermine a que.stion touching particular prop- 
erty in the same way as it bas been determlned by the courts of the state, 
unless the fédéral court is fully convinced that the décision of the state 
court is erroneous. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 950, 952, 955, 969- 
971; Dec. Dig. <®=365.] 

4. Street Railroads "S^Gl — Franchise — Construction — Fobfeitube— "Peb- 

FOBM." 

A provision of a street railroad company's franchise that failure of the 
grantee, its succe.ssors or assigns, to perform any and ail conditions in 
the ordinance specified and mentioned for a period of 30 days after no- 
tice sliall be ground for forfaiture, etc., was not limited to atQrmative du- 
ties imposed on the grantee, because injunctive relief would afford an 
adéquate remedy so far as things foibidden were concerned but included 
both ; the word "perform," in the connection In which it was used, being 
ample to express inaction as well as action. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 50-54 ; 
Dec. Dig. <S=»61. 

For other définitions, see Words and Phrases, First and Second Séries, 
Perform.] 

5. Street Railroads >@=»61— Franchise — Forfeitcee — Evidence- 

Notice of forfeiture of a street railroad company's power franchises 
having been served by a city because of the company's failure to desist 
in fuinishlng electricity for power purposes, évidence held insufficient to 
warrant a findlng that a railroad company's offlcers were wrongfully or 
intentionally misled by the officers of the city, or that the latter's acts 

<®:=îFor other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 



776 219 FEDERAL REPORTER 

and statements warranted the Company in assumlng that the resolution 
declarlng forfeiture would be dlsregarded. 

[Ed. Note. — For other cases, see Street Railroads, Cent. Dig. §§ 50-54 ; 
Dec. Dig. <S:=>61.] 

Suit by the Old Colony Trust Company, as trustée, etc., against 
the City of Tacoma. Complaint dismissed. 

James B. Howe, of Seattle, Wash., and John A. Shackleford, of 
Tacoma, Wash., for complainant. 

T. L. Stiles and Frank M. Carnahan, both of Tacoma, Wash., for 
défendant. 

CUSHMAN, District Judge. Suit is brought by complainant, 
mortgagee of the property of the Tacoma Railway & Power Com- 
pany, asking that the défendant city be enjoined f rom taking any steps 
to forfeit a franchise granted the mortgagor for electric power pur- 
poses by a certain city ordinance and from asserting title to, or at- 
tempting to control, the electric appliances constructed thereunder. 

Suit was brought to enjoin the forfeiture of this franchise in the 
State court by the mortgagor, in which suit the city secured a decree 
forfeiting the franchise and property used under it. The complainant 
in the présent suit was not a party to such litigation, and there is no 
évidence that it had notice thereof . Upon appeal, the Suprême Court 
of the State of Washington affirmed that decree. Tacoma Ry. & P. 
Co. V. City of Tacoma, 79 Wash. 508, 140 Pac. 565. 

This court in a suit by the grantee of the Tacoma Railway & Pow- 
er Company, under a transfer made after the rendition of the opinion 
in the foregoing case by the Suprême Court, but before entry in the 
trial court of the remittitur, refused an injunction, forbidding the 
city interfering with the property installed under the franchise, for- 
feited to the city by the ruling of the state court. P. S. T., L. & P. 
Co. V. City of Tacoma (D. C.) 217 Fed. 265. 

This court has already held in the présent suit, upon the authority 
of Old Colony Trust Co. v. Omaha, 230 U. S. 100, 33 Sup. Ct. 967, 
57 L. Ed. 1410, that complainant was not, necessarily, concluded by 
the decree in the state court against its mortgagor, the Tacoma Rail- 
way & Power Company, to which suit it was not a party. 

[1] Upon the consolidation of certain street railway companies, 
the mortgage in question was given, in 1899, to the complainant here- 
in. The power franchise in question was not granted until 1905, 
some six years after the .givjng of the mortgage. 

While it appears in the mortgage that the company was mainly 
engaged in a street railway business, it must be assumed that the ar- 
ticles of incorporation of the Tacoma Railway & Power Company 
authorized it to engage in the power business, else the franchise would 
not hâve been granted. The name of the company also indicates that 
it was to engage in the power, as well as street railway, business. 

The mortgage covers much property. By its terms, it was to cover 
"ail this company's property, both personal and real and both now 
and hereafter acquired." After this gênerai language, a large amount 

©=3For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Digests & ladexet 
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of property is described in détail, including franchises, under many 
particular ordinances. After which occurs the f oUowing language : 

"Also any and ail other franchises, rights and privilèges hltherto granted 
by said city of Tacoma * * * to any person or corporation whatever, 
formerly owned by said Tacoma Railway & Motor Company (one of the 
Consolidated companies), * * » also any and ail other franchises, rights 
Knd privilèges which may be granted hereafter, by said city of Tacoma, 
* * * either to the original grantee or grantees named in either of the 
aforesaid ordinances (whether those hereinabove specifically mentioned or any 
other hereinafter referred to only in gênerai terms), or to said Tacoma Rail- 
way & Motor Company as the successor in Interest of such original grantee 
or grantees, in and by any ordinance or ordinances ameoding, enlarging, ex- 
tending or othérwise modifying either or any of said existing ordinances." 

Upon the part of the city it is contended that the description of the 
"after-acquired property" in the mortgage is not sufïicient to cover 
the franchise and property now in question, and that therefore the 
complainant has no interest sufïicient to support its suit. 

The foregoing shows an intention to mortgage "after-acquired" 
franchises both particularly and generally, and nothing appears in 
the situation, circumstances, or language of the mortgage showing 
any intent to include only franchises for the opération of street cars. 

The f ollowing cases hâve been called to the court's attention : Guar- 
anty Trust Co. v. Atl., etc., R. Co. (C. C.) 132 Fed. 68; Bealf v. 
White, 94 U. S. 382, 24 L. Ed. 173 ; Smith v. McCullough, 104 U. S. 
25, 26 L. Ed. 637; Parker v. New Orléans, etc., R.-Co. (C. C.) 33 
Fed. 693 ; T. R. & P. Co. v. Tacoma, 79 Wash. 508, 140 Pac. 565 ; 
Farmers', etc., Co. v. Commercial Bank, 11 Wis. 207; Dinsmore v. 
Racine, etc., R. Co., 12 Wis. 649; Farmers', etc., Co. v. Cary, 13 
Wis. 110; Farmers', etc., Co. v. Commercial Bank, 15 Wis. 424, 82 
Am. Dec. 689; Aldridge v. Pardee, 24 Tex. Civ. App. 254, 60 S. W. 
789; Brainerd v. Peck, 34 Vt. 496; Meyer v. Johnston, 53 Ala. 237, 
331. The foregoing cases are ail clearly distinguishable from the 
présent case. 

Whether such language as that used in the mortgage in the présent 
case would suffice as against an innocent purchaser from the mort- 
gagor for value, it is not necessary to détermine. In the présent case 
ihe mortgagor and mortgagee hâve treated and recognized the mort- 
gage as covering this franchise and the property used under it. As 
the city could not object to a mortgage being placed upon the fran- 
chise after it was granted, it is clear that it is not in a position to 
question the existence of the lien of the mortgage where the laïi- 
guage, at most, is uncertain and ambiguous and the parties to the 
mortgage hâve given to it a construction extending the lien over the 
property in question. 

A mortgage of after-acquired property can only attach to such 
property in the condition in which it cornes into the mortgagor's 
hands. Jones on Corporate Bonds and Mortgages, § 114. 

The following récitals from the décision of the state court show the 
main questions in controversy, considération of which is asked here- 
in: 

"The respondent, the city of Tacoma, is a city of the flrst class, and since 
1893 has owned and operated a municipal lightlng plant In 1912, it quali- 
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fied itself to take over the entlre lighting business of the clty. The appel- 
lant owns and opérâtes a street railway System In the city of Tacoma. In 
1890, the Législature passed an act (Laws 1S90, p. 131) classifying cities, 
and empowering cities of the flrst class to frame their ovvn charters. It aiso 
empowered them (Rem. & Bal. Code § 7507, subd. 7 (P. C. 77, § 83): 'To lay 
ont, establish, open, * * * or otherwise iniprove streets, alleys, avenue.s, 
* * * and to regulate and control the use thereof, and to vacate the same. 
and to authorize or prohibit the use of electrieity at, in, or upon any of said 
streets, or for other purposes, and to prescribe the terms and conditions 
upon which the same niay be so used, and to regulate the use thereof.' 

"In pursuance of this power, the respondent framed an independent char- 
ter, and amended the charter in 1S96, prohibitiiig the législative power of 
the city from granting to any person or corporation a franchise, privilège, 
or rlght 'to sell or supply vvater or electric lights within the city of Tacoma 
to the city or any of its inhabitants,' as long as the city owns a plant or 
îilants for that purpose and is engagea in the public duty of supplying water 
or light, subject to the exception that the city might grant a franchise to 
supply water or electric light to any part of the city not supplied or fur- 
nished by the city plant, 'to cease and détermine at such time as the city 
of Tacoma shall furnish and provide water and light in said section or part 
of Ihe city.' This ainendment was carried into the charter of 1909. 

"In harmony with the charter, the city council, in 1905, adopted an ordi- 
iiance granting to the appellant, its successors and assigns, for a period of 
'-'5 years, 'tlie right, privilège, authority, and francJilse,' to erect and main- 
tain pôles. Unes, and conduits and to stretch wires thereon along, across, 
and undemeath the .streets and alleys of the city for the purpose of tran.s- 
mitting, distributing, and selling electric current, to be furnished and used 
for the purpose of furnishing 'power and beat, or either. of them,' for power 
and heating purposes, and 'for lighting street cars,' and providing that it 
should not 'furnish power to be used for lighting or generatlng electrieity for 
lighting.' It was provided that the stipulations in the ordinauce should not 
prevent the city from granting the appellant 'by spécial permit' the right to 
îuruish electric current 'for lighting purposes,' subject to the provisions of 
the city charter and the laws of the state ; 'such permit, however, to be 
revocable at any time at the option of the city.' The ordinance further pro- 
vided: 'Sec. 11. That each and every right, privilège and authority and 
franchise by this ordinance granted shall, without the passage of any resolu- 
tion, ordinance or any action of any kind whatsoever on the part of the 
city of Tacoma, be null and void aiid absolutely of no elïect, upon the failure 
of said grantee, its successors or assigns, to perform any and ail of the con- 
ditions in tiiis ordinauce specitied and mentioued, for a period of thirty 
days after notice shall liave been served upon said grantee, its successors 
and assigns, by the commissioner of public works of said city, under the di- 
rections and authority of the city council of said city to the efCect that said 
city will, if said failure is not eorrected before the expiration of thirty days 
from the serving of said notice, consider this franchise null and void and 
iilisolutely of no eftect because of the failure of said grantee, its successors 
or assigns, to perform any and allof the conditions in this ordinance speci- 
fied ; and in the event of the forfeiture of the franchise hereby granted, on 
aecount of the breach of any of the conditions herein, the said grantee, its 
iiuccessors and assigns, shall aIso forfeit and surreuder to the city of Tacoma, 
ail pôles, liues, wires, or other property that may be locatel or constructed 
lu pursuance hereof, within the city of Tacoma, unless the same are removed 
within sixty days thereafter and said streets, alleys and public places from 
vvhlch they are removed put in good condition, and the same shall thereupon 
lyecome and be the property of said city of Tacoma.' Ordinance No. 2,295. 

"Another section of the ordinance provided that the grant was subject to 
•,he right of the city at any time, on 30 days' notice to the grantee, to repeal, 
i.-liange, or niodify the grant, If the franchise granted was not exercised in 
.lecordiuice with the proviwous of the ordinance; "and the city council re- 
serves the riglit so to do, and this section shall be considered as a cumulative 
and additional remedy to that provided by section 11 of this ordinance.' 
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Another section of the ordlnance, in express tenus, reser\ed to the city the 
riglit to iDaintain and operate an electric light, beat, and power plant. The 
appellant tiled an acceptance of the ordinance, as follows: 'And the said 
Tacoma Railway & Power Company, by its manager and upon due authority 
of its board of directors, agrées to be bound by the conditions, limitations, and 
(j'ili'xatlons set forth and contalned in said ordinance.' 

"In December, 1908, the appellant entered into a contraet with the North- 
ei'n Pacitic Railway Company, wherein it obligated itself to furnish to thafc 
Company, at its dépôt in the city aud at its shops lu South Tacoma, ail the 
electric power that it uses 'for power purposes and for lighting purposes, 
for a period of ten years from the date of said contraet.' On the 2d day of 
April, 1913, the city then being qualified to take over ail the lighting busl- 
tiosH within its boundaries, pa.ssed a resolution revoking the permit whicli it 
had theretofore granted to the appellant to furnish electric curreut for 
!i;;iiting purposes, and providing that, from and after April lôth foUowing, it 
siîould cease to furnish any current for that purpose. On April 21st follow- 
ing, the council passed a resolution, reciting that the appellant was then 
supplying electric current to be used directly and indirectly for lighting 
purposes. The resolution directed the commissioner of public works to 
not.ify the appellant that, in case of failure to comply with the terms and 
conditions of the ordinance before the expiration of 30 days after service of 
the notice, the city would eonsider the franchise granted by the ordinance 
uall and void, and would claim a forfeitnre of ail pôles, wires. Unes, and other 
pfoperty located or constructed in pursuance of the ordinance, unless the 
sa ma should be removed within 60 days as specified in section 11, and that 
the council would repeal the ordinance. The notice was served on April 
23d. The appellant declined to comply with the notice, and on the 22d day 
of May commenced this action, praying that the appellant be enjoined from 
repealing the ordinance or declaring the same nuU and void, and praying 
that it be enjoined from asserting a forfeiture. The city answered, setting 
forth the matters and things to which we hâve adverted, and praying that 
the appellant be enjoined from fumishlng electric power In the city, to be 
used directly or indirectly for lighting purposes; and that the ordinance to 
which référence has been made, *and every right, privilège, authority, and 
franchise granted thereby,' be forfeited and declared to be nuU and void. 

"It was adjudged that ail the powers granted by the ordinance had been 
forfeited by the appellant in continuing to furnish the Northern Pacific Rail- 
way Company with power for lighting ; that the ordinance should be null 
and void and of no further efCect ; that the appellant should be no longer 
entitled to exercise any privilèges under it 'except to remove its pôles, lines. 
wires, and other property from the streets of said city' ; that the appellant 
be enjoined from maintaining pôles. Unes, or stretching or maintaining wires 
thereon, in, over, upon, or across the streets or alleys of the city, and from 
transmitting electric current over said Unes or wires for the purpose of 
furnishlng 'power or beat,' or for any other purpose arising ont of, or dé- 
pendent upon, such ordinance. It was further adjudged that, unless the ap- 
pellant shall 'within sixty days after the entry of this decree, remove its 
pôles, wires, and other property from the streets, alleys and public places of 
the city, the same shall be thereupon forfeited to and be the property of the 
city of Tacoma.' 

"The appeal présents four principal questions: (1) Was the condition in 
the ordlnance that the appellant should not furnish electricity for lighting 
purposes a valid one; that is, did the city hâve the power to so Umit the 
franchise? (2) If so, was the limitation abrogated by the public service 
commission law (Laws 1911, p. 543)? (3) Did the refusai of the appellant 
to discontinue furnishlng power to the Northern Pacifie Railway Company 
for lighting purposes warrant the court in adjudging a forfeiture? And (4) 
did the court commit error in excluding certain testimony? Thèse questions 
will be treated in the order stated." 79 Wash. at pp. 510-514, 140 Pac. 
5G5~o©7. 

[2] The first two of the four questions mentioned dépend upon the 
construction of state statutes. and the construction given to them by 
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the state court is binding upon tins court. Upon the third question the 
State court held that the équitable maxim that equity abhors a forfeiture 
means that, ordinarily, property will not be declared forfeited where 
the franchise, or contract, leaves a discrétion in the court, and that 
such maxim and rule has no apphcation in a case such as the présent, 
where the letter of the franchise, itself, malles express provision for 
such forfeiture. 

[3] Where the jurisdiction dépends on diversity of citizenship, 
alone, and' no constitutional question is involved, as in this case, in the 
absence of authority controlhng on this court, where the décision of the 
state court touches the same property, in considération of the results 
shonld the décisions be conflicting, while not absolutely bound by the 
ruling of the state court, more than ordinary weight must be given it 
and its finding followed, unless the court is fully convinced that it is 
erroneous. In view of the reasoning of the state court and the analy- 
sis made by it of the décisions on this question, its ruhng is approved 
and followed. 

The ordinance in question contains the f ollowing provisions : 

"Section 1. Tliat tbere be aud is hereby granted to the Tacoma Kailway & 
Power Company, a corporation organized and existing under and by virtue 
oll the laws of tlie State of New Jersey, its successors and asslgns, for a 
period of twenty-flve (25) years, the right, privilège, authority and fran- 
chise to erect and maintain pôle Unes and underground conduits and to 
stretch wires thereon and therein, over, along, aeross and also underneath 
the streets and alleys of the clty of Tacoma in the manner hereinafter pro- 
vlded, for the purpose of transmitting, distributlng and selling electric cur- 
rent to be furnished and used for the purpose of fumishlng power and beat, 
or elther of them, and the further right to charge for such current a rea- 
sonable compensation and for any other use or uses to which electricity may 
be put, exeept as hereinafter provided ; provided that neither said Tacoma 
Rallway & Power Company, nor its successors or asslgns, shall hâve any 
right to supply electric current to be used directly or indirectly for lighting 
purposes, or to run motors, dynamos or other machines by which electric 
current shall be generated for lighting purposes, to any person, firm, asso- 
ciation or corporation, exeept, where the grantee herein, its successors and 
asslgns, may furnish current for street rallway purposes, then and in that 
event current may be sold for lighting street cars, but for no other light- 
ing purpose whatever. It is the Intention of this section to grant to the 
Tacoma Rallway & Power Company, its successors and asslgns, the right 
to sell power for power and heating purposes, and for lighting street cars ; 
but in no event, exeept as hereinafter provided, shall the sald grantee, its 
successors or asslgns furnish power to be used for lighting or generating 
electricity for lighting; provided further, however, that nothlng in thla 
section contained shall prevent said city from granting the said Tacoma Rall- 
way & Power Company, its successors and asslgns, by spécial permit, the 
right to furnish any person, flrm or corporation withln said city or sald city, 
electric current for lighting purposes, subjeet to the provisions of the clty 
charter and the laws of the state of Washington ; such permit, however, to 
be révocable at any tlme at the option of the city. * * ♦ 

"Sec. 11. That each and every right, privilège, and authority and franchise 
by this ordinance granted shall without the passage of any resolution, ordi- 
nance or any action of any kind whatsoever on the part of the city of Tacoma, 
be nuU and void and absolutely of no effect, upon the failure of said grantee, 
its( successors or asslgns, to perform any and ail of the conditions in thla 
ordinance specified and mentioned, for a period of thirty days after notice 
shall hâve been served upon said grantee, its successors and asslgns, by the 
oommissioner of public works of said city, under the directions and authority 
of the city council of said city to the effect that said city will, if said failura 
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is uot corrected before the expiration of thirty days from the service of said 
notice, consider this francliise nul! and void and absolutely of no efïect be- 
cause of the failure of said grantee, its successors and assigns, to perform 
any or ail of the conditions in this ordinanee specified ; and in the event of 
the forfeiture of the franchise hereby granted, on account of the breach of 
any of the conditions herein, the said grantee, its successors and assigns, 
shall also forfeit and surrender to the city of Tacoma, ail pôles, Unes, wires 
or other property that may be located or constructed in pursuance hereof, 
within the city of Tacoma, unless the same are removed within sixty days 
thereafter and said streets, alleys and public places from which they are 
removed put in good condition, and the same shall thereupon become and be 
the property of said city of Tacoma. * * * 

"Sec. 17. This grant is subject to the right of the city council at any time, 
on thirty days' written notice to said grantee, its successors and assigns, 
by the commissioner of public works, authorized so to do, hereafter to repeal, 
change or modify this grant, if the franchise granted hereby is not operated 
in accordance with the provisions of this ordinanee or at ail, and tlie city 
council reserves the right so to do and this section shall be considered as a 
cumulative and an additional remedy to that provided by section 11 o^ this 
ordinanee." 

[4] Other sections of this ordinanee impose upon the grantee of 
the franchise many affirmative obligations. The only ground of for- 
feiture authorized is that set forth in paragraph 11 : 

"The failure of said grantee, its successors or assigns, to perform any and 
ail conditions in this ordinanee specified and mentioned for a period of 
thirty days after notice." 

It is now contended that this language contemplâtes only the failure 
to perform those affirmative duties imposed upon the grantee of the 
franchise by the terms of the ordinanee; that, so far as those things 
forbidden to be donc by the grantee are concerned — as was the right to 
furnish electricity for lighting purposes — it was not intended that a 
forfeiture might be enforced, for such a violation; that injunctive 
relief in such a matter would afford an ample remedy. 

It may be conceded that such relief would be more appropriate and 
more nearly complète to prevent the grantee's doing acts forbidden to 
it in the franchise, than to compel the performance of those acts un- 
dertaken by it ; but the language used shows no intent to Hmit the right 
of forfeiture as contended. One of the conditions of the franchise 
was that the grantee should, in no event, without a permit from the city, 
furnish electric power for lighting. True, the word "perform," con- 
sidered by itself, is more appropriate to express action than inaction; 
but, when considered in the connection in which it was used — "per- 
form any and ail conditions of the ordinanee specified and mentioned" 
— it is clear that it contemplâtes both the doing and the not doing of 
those things required. In such connection it means the carrying out, 
or the fulfilling, of ail conditions of the ordinanee. 

Thirty days were allowed the Tacoma Railway & Power Company, 
under the resolution of the city council, within which to comply with 
its requirements and avoid a forfeiture. During this 30 days, there 
is évidence of varions conversations between the officers of the Tacoma 
Railway & Power Company and the executive officers of the city and 
certain correspondence between officers of the company in charge of 
the matter. Evidence of such conversations was, by the state Suprême 
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Court, held inadmissible ; it appearing to that court that they had oc- 
curred before the passage of the resolution of April 21st. The évi- 
dence in the présent case is that a number of tliese conversations were 
after the passage of the resolution. This évidence, doubtless, shows 
that the officers of the Tacoma Railv^'ay & Power Company were not 
acting in hostile défiance of the requirements of the resolution. 

This évidence, also, shows that the city was not prepared at this 
time to immediately take care of ail of the needs of the Noi^thern P'acif- 
ic Railway Company, being supplied by the Tacoma Railway & Power 
Company under its contract with that company. It further shows that 
the officers of the Tacoma Railway & Power Company were acting 
under the belief that the city's officers, on account of the foregoing 
fact, would not insist upon a forfeiture pending an adjudication in 
court of the questions that had arisen between the Tacoma Railway 
& Power Company and the city, even though the former did continue 
to farnish electric power, under its contract, to the Northern Pacifie 
Railway Company, of too high a voltage for light, but which was, by 
the Northern Pacific Railway Company transformed on its own prem- 
ises to a lower voltage and used for lighting purposes. 

Thèse officers of the Tacoma Railway & Power Company acted in 
the évident belief that the resolution of April 21st was to be treated 
as a threat of forfeiture, only as a step deemed — as they understood — 
by both the officers of the Tacoma Railway & Power Company and 
the city, to be necessary in order to bring the matter into court for ad- 
judication, and made without any real purpose upon the part of the 
city, or its officers, to actually forfeit the franchise in pursuance of the 
resolution in case the company failed to comply with the requirements 
of the resolution within the 30 days therein provided. 

[5] This is as far as the prépondérance of the évidence goes. It 
fails to establish, by the clear and convincing proof necessary, that 
the officers of the city wrongfully or intentionally misled the officers 
of the Tacoma Railway & Power Company in this regard. Nor is 
there a clear prépondérance showing acts or statements by the officers 
of the city of such a nature as to warrant the officers of the défend- 
ant company in assuming that the resolution declaring a forfeiture, 
under the terms therein specified, would be disregarded. 

This conclusion renders it unnecessary to consider what, if any, 
effect représentations, or concessions on the part of the executive of- 
ficers of the city, or officers acting in their executive capacity, would 
hâve towards modifying such a resolution of the city council. 

Particular significance is not to be attached to the fact that the 
Tacoma Railway & Power Company had contracted with the Northern 
Pacific Railway Company, for the period of ten years, to furnish the 
latter company with electric power for lighting purposes, as showing 
a wilhngness to violate the provisions of its franchise, for, at the time 
of making this contract, the former company had a permit from the 
city for this purpose. Though this permit was revocable at any time, 
the Tacoma Railway & Power Company had no notice that its revoca- 
tion was definitely contemplated, and, in its contract with the Northern 
Pacific Railway Company, provision was made for the eventuality of 
the revocation by the city of this permission. 
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After the city aiiswered in the state court and by cross-complaint 
prayed the forfaiture of the franchise, and pending the trial of that 
cause, the city and Tacorna Railway & Power Company entered into an 
agreement, by the terms of which the latter was to continue supplying 
the Northern Pacific Raihvay Company electric current for hghting 
purposes, but it was stipulated that the f orfeiture claimed by the city on 
account of the acts complained of in the cross-complaint should be un- 
affected by this subséquent agreement. While this tends to show the 
city unprepared to handle the needs of the Northern Pacific Railway 
Company at the time of the claimed f orfeiture, it is not sufïicient to de- 
prive the city of its right of forf eiture provided for in the franchise. 

The prayer of the complaint is denied. 



In re ATLAS. 

(District Court, N. D. Illinois. April 13, 1914.) 

No. 21447. 

1. Bankruptct <S=>414 — Dischasge — Denial — Bukden of Pboof. 

Creditors objeêtlng to a bankrupt's discharge on the ground that he had 
concealed goods with intent to hinder, delay, and defraud hls creditors 
are only required to prove the facts by a prépondérance of the évidence 
and not beyond a reasonable doubt. 

[Ed. Note.— For other cases, see Bankruptoy, Cent. Dig. §§ 720-722 ; Dec. 
Dig. <S=:>414.] 

2. Bankeuptcy «5=^414 — ^Dischabge — G rounds — Pboof — Cobpcs Dblicti. 

Evidence that prior to the flling of the bankruptcy pétition the bank- 
rupt stated that his stock was wortli $7,500 or .$8.000, which wa.s proven 
not to be so, was insufficient to establish that he had concealed goods 
with Intent to hinder, delay, and defraud his creditors, as a. ground toi- 
discharge, in the absence of further proof of the corpus delicti that he 
had assets which he had not turned over to his trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 720-722 ; 
Dec. Dig. <S=»414.1 

In Bankruptcy. In the matter of bankruptcy proceedings of Rubin 
Atlas. On motion to approve a report of the référée recommend- 
ing that the bankrupt's application for discharge be denied. Recom- 
mendation of référée disapproved, and discharge ordered. 

This trouble cornes up on a motion to approve the report of the refei'ee rec- 
ommending that tho discharge of the bankrupt be denied. That report .shows 
that two spécifications were made in the formai objections to the discharge: 
First, that the bankrupt concealed goods with the intent to hinder, delay, and 
defraud his creditors. Second, that the bankrupt failed to keep any books of 
account. So far as the second specitication is concerned, no évidence was in- 
troduced before the référée. ïhe référée iinds in his report that, about two 
weeks before the bankruptcy proceedings, the bankrupt had a conversation 
with one of his creditors and the creditor's attorney, and that the bankrupt 
then, in answer to a question, stated that he had goods of the value of $7,500 
or $8,000. The bank/upt denied ever having made any such statemeut, but did 
testify that when tlie pétition was filed he had a stock valued at $3,500 only. 
The référée fouud thiit the prépondérance of the évidence was against the 
bankrupt, and denied the discharge. 

iS=3Î"or other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexe» 
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Herman Frank, of Chicago, 111., for petitioning creditors. 
B. M. Shaffner, of Chicago, 111., for bankrupt. 

C ARPENTER, District Judge (after stating the facts as above). 
In support of the discharge, it is urged that inasmuch as the first spéc- 
ification involves moral turpitude, and, if proved, would render the 
bankrupt liable to criminal prosecution, the facts should hâve been 
proved beyond a reasonable doubt. 

[1] This is a civil case, and' notwithstanding the évidence might 
not be sufficient to convict, if the bankrupt had been indicted and put 
upon trial for the criminal offense of concealing assets on the eve of 
bankruptcy, it may be sufficient to support the déniai of the statutory 
discharge. A prépondérance is enough. The facts need not be proved 
beyond a reasonable doubt. See United States v. Regan, 232 U. S. 37, 
34 Sup. Ct. 213, 58 L. Ed. 494. 

[2] The real question involves the character of the évidence. It 
preponderates clearly that the bankrupt, some two weeks prior to the 
filing of the pétition, stated that his stock of goods was worth $7,500 
or $8,000. The only évidence in the record is as to whether or not that 
statement was made. The creditor and his attorney said that it was ; 
the bankrupt denied it. Assuming that the évidence shows that such a 
statement was made, it does not follow that the statement, as made, 
was true. Something akin to the corpus delicti is lacking. The bank- 
rupt, of course, will be denied his discharge for willfully concealing 
assets with intent to hinder, def raud, and delay his creditors ; but there 
is no proof hère that he had assets to conceal. The proof relates solely 
io statements which the bankrupt made prior to the filing of the péti- 
tion in bankruptcy, which may or may not hâve been true. This, in my 
opinion, is not sufficient ta bar the discharge. 

The recommendation of the référée that the discharge be denied is 
not approved, and the discharge is ordered. 
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TJNITED STATES OIL & LAND CO. v. BELL et al. 

(Circuit Court of Appeals, Niutli Circuit. January 11, 1915. Rehearing De- 

nied Mardi 9, 1915.) 

No. 2415. 

1. JUDOMENT <S:=»828 CONCLtJSIVENESS ReS JUmCATA. 

Judgment of the state Suprême Court that prématuré service In a no- 
tice of an intention to move for a new trial dld not deprlve the court of 
jurisdiction to tiear an appeal nor constitute a reason for Its dismlssal 
on the ground that the court was wlthout jurisdiction to hear it, etc., was 
res judicata and concluslvely blnding on a subséquent grantee of land 
sold under the judgment appealed from on a collatéral attack on such 
judgment In a fédéral court. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 1504-1509; 
Dec. Dig. (S=5828. 

Conclusiveness of judgments as between fédéral and state courts, see 
notes to Kansas City, Ft. S. & M. B. Co. v. Morgan, 21 C. C. A. 478; 
Union & Planters' Bank v. City of Memphis, 49 C. C. A. 468 ; Converse 
V. Stewart, 118 C. C. A. 215.] 

2. Appeal and Errob <©=>1180 — Stat Pending Appeal — Execution of Deed 

— Reveesal — Effect. 

Where, in a suit to enforce an alleged trust, the défendant, in order to 
stay exécution of an adverse judgment requiring Mm to convey an un- 
dlvided half of the land to each of two persons, executed a deed as re- 
quired and deposited it with the clerk of the court accordlng to Code 
Civ. Proc. Cal. § 944, the deed never having been dellvered, but remain- 
mg in the posses.sion of the clerk until the judgment appealed from was 
reversed such reversai vacated the deed. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 462&- 
4631, 4658, 4659 ; Dec. Dig. ®=»1180.] 

3. MoRTGAGES <S=>217 — Teust Deed — Efeect. 

The grantor of a deed of trust to secure an Indebtedness only is still 
the bénéficiai owner of the property and may still maintain any neces- 
sary action dealing wlth the tltle, so that in a suit by him aflectlng the 
title the court acquires jurisdiction of the subject-matter. 

[Ed. Note. — For other cases, see Mortgages, Cent. Dig. §§ 55&-562 ; Dec. 
Dig. <®=>217.] 

4. JuDiciAL Sales <S=j50 — Effect — Rights of Puechaseb. 

Where judgment vpas rendered imposing a lien on certain real property 
for an indebtedness due from D. to intestate, and in February, 1906, an 
order of sale v^as entered on the judgment and the land was sold by a 
commissloner to the administratrix and conveyed to her, such judgment 
and sale disposed of the question of title to the land as between the ad- 
ministratrix and the grantees of B., after which they had no interest in 
the land and were not concerned in the act or manner in which the ad- 
ministratrix discharged a prior lien on the land to secure money borrowed 
by the intestate wlth B.'s consent and eredited on his indebtedness. 

[Ed. Note.— For other cases, see Judicial Sales, Cent Dig. §§ 90-94, 96 ; 
Dec. Dig. <©=»50.] • 

Appeal from the District Court of the United States for the South- 
ern Division of the Southern District of Calif ornia ; Frank H. Rud- 
kin, Judge. 

Suit by the United States Oil & Land Company against Teresa 
Bell, as administratrix of the estate of Thomas Bell, deceased, with 

4=>For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests ft lodexei 
219 F.— 50 
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the will annexed, and others. Bill dismissed, and complainant ap- 
peals. Afifîrnied. 

Thomas Beil, the uncle of John S. Bell, gave to the latter, in 1874, 14,000 
acres of land in Santa Barbara coiinty, Cal. Tlumias thereafter loaned 
monoy to .lohn imtil, in 1885, the latter's indeliteduess to Thomas vvas over 
S50,000. tJpon a settlement theu had, John rec'oii\-eyed to Thomas 4,000 
acres of the land. Thomas eontinned to advanee iiioney to John, and debited 
him with the amounts advanced, and chargea him iuterest. In 1887 John 
and Thomas united in a sale of both tracts to one Grover, who paid one- 
fifth in cash, and gave notes for the balance. John's portion of the cash i:)ay- 
ment was applied on his indebtedness, ieaving a balance of $25,500 due to 
Thomas, to secure the payment of which Thomas was, by agreement, to hold 
Grover's notes. On Grover's failure to pay his notes, and upon the agree- 
ment of John and Thomas to release him from his obligation thereon, he re- 
conveyed both tracts of land in 1889 to George Staacke, who vvas the book- 
keeper and confidential agent of Thomas. John continued to draw upon 
ïli ornas until the close of 1891, when his indebtednes.s to Thomas was over 
$100,000. In E'ebruary, 1802, Thomas wrote John that it was inconvénient 
for him to be ont of the use of the large sum of money which John owed him, 
and that he had borrowed Ç60,000 of the San Francisco Savings Union on 
the security of both tracts of land. The $60,000 so borrowed was placed to 
the crédit of John. Staacke made his note to the saviugs union, and Thoma^: 
inilorsed it, and to secure its payment Staacke conveyed, by deed of trust, 
both tracts of land to Campbell and Kent as trustées for the savings union. 
John continued to draw upon Thomas until the latter's death in Oetober, 
1892, when the balance he owed Thomas was more than $52,000. 

Shortly after the death of Thomas, John presented to the executors of the 
will of Thomas a claim against the estate to the effeet that Thomas had 
Jigi'eed to hold and manage .Tohn's 10,000-acre tract, to receive ail the rents 
unU profits thereof until an expected railroad through the land should be 
completed, or until a sale of the land could be had, and to pay him (Johnj 
the sum of ^-iGO each month, independent of tbe rents and profita of said laud, 
and that both said land and the rents and profits should be charged with 
the payment of said monthly sum. The executors rejccted this claim, and in 
March, 1893, John began the suit of John S. Bell v. George Staacke et al. in 
the superior court of Santa Barbara county, to enforce his claim, mak-intr 
the executors also parties défendant. The complaint in that action alleged 
that Staacke held the 10,000 acres in trust for John and in trust for Thomas 
Bell, according to his bénéficiai interest ; that the monthly payments of $3G0 
were a lien and charge upon the land and by agreement were to be advanced 
by Thomas to John, to be reimbursed to Thomas out of the proeeeds of the 
sale of the land. Tlie défendants in that action denied that Thomas ever 
made any such agreement, and they filed a cross-complaint, alleglug the 
fact to be that John's 10,000 acres were held in the name of Staacke in trust 
for the payment of John's indebtedness to Thomas, and they demanded judg- 
ment against John for the payments due, and a decree for the sale of John's 
10,000 acres, and the application of the proeeeds of the sale to the payment 
thereof. Nothing further was done in that action until four years later. 
in December, 1S96, John conveyed the 10,000-aere tract to his wife, Kate M. 
Bell, and in 1897 he and his wife joined in a couveyanee of an undivided 
one-half thereof to James Li. Crittenden, John's attorney. In June, 1897, an 
amended and snpplemental complaint was flled in the action, changing the 
object and purpose thereof. That complaint alleged that Staacke held the 
10,000-acre tract solely in trust for John, and to convey to John on demand, 
and denied that John was indebtcd to 'rhomas in any amount, and prayed 
that Staacke be compelled to convey the land to the plaintiffs. Tlie complaint 
also alleged that Staacke had, in violation of his trust, borrowed $60,000 from 
(he San Francisco Savings Union, and conveyed the land to the trustées, and 
that he and Thomas Bell had appropriated to their own use the money so 
borrowed. Neither the trustées nor the savings union were made parties 
défendant. 
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On thèse Issues, the cause of Bell v. Staacke was trJed before J'jslge Day 
in .Tune, 1897. The judge flled a written opinion in favor of the executors on 
their cross-complaint. ïhere was soine delay on the part of the défendants 
to hâve the findings and décision entered. Tliereafter, on tae motion ol 
plaintifE, the judge vacated the submiï^sion and ordered a new ti'ial. Pro- 
ceedings were liad in the meantime by which Teresa Bell, the widow of 
Thomas Bell, was appointed spécial administratrix of Thomas Eell's estate, 
and thereafter she became administratrix with the wlU annexed. In .lune. 
J.90O, she having been substituted as défendant in the place of Staacke, the 
cause was a second tiœe tried before Judge Oay. At the conclu.siou of that 
trial, the .iudge decided that Staacke had held the 10,000-acre tract solely 
in trust for John, and to convey the same to him on demand free from any 
lien or claim in favor of Thomas. The findings were made and fifed ou 
March 6, 1901. .Tudgment was rendered July 9, 1901, directing Staacke to 
convey to Catherine M. Bell and James I>. Crittenden each an undividcd oiie- 
half of the 10,000-acre tract, and in the .same judgment it was foiuid t);at 
John was indebted personally to Thomas, at the date of the latter's death, 
in the sum of $5.'2,120.15, and that the aduiinistratrix of Thomas' estate huve 
juilgment against John for that sum, with intere.st. The défendants moved 
for a new trial, and their motion was denied. They gave notice of au appeal 
to the Suprême Court fi-om the order denying their motion for a new trial, 
and also from ail of the judgment exccpt that part which adjudged thaï 
John was indebted to Thomas. On taking the appeal, Staacke da]y sîgned 
and acknowledged a deed to Kate M. Bell aiid James L. Crittenden each o) 
an undivided one-half of the 10,000-acre tract of land, and deposlted it with 
the clerk of the court; its delivery to abide the décision of the Suprême 
Court on the appeal. There was a motion to dismiss both appeals. The 
.*!upreme Court granted the motion as to the appeal from the judgment, on 
the ground that the appeal was prématuré in that it was taken before the 
judgment had been copied into the judgment book, but denied the motion to 
dismiss the appeal from the order denying the motion for a nevr trial. Bcli 
v. Staacke, 137 Cal. .307, 70 Pac. 171. The Suprême Court reviewed the évi- 
dence in the case, and ordered a new trial as to ail of the issues excevit that 
involving the amount of the indebtedness of John. Bell v. Staacke, 141 Cal. 
186, 74 Pac. 774. The action came on for trial in the superior court the 
third time in Aprll, 1904, before Judge Taggart. Findings were made in 
favor of the administratrix of Thomas Bell on the crosf3-complalnt, and 
judgment was entered on Octobei- 28, 1904. adjudging that a lien existed iir 
favor of Thomas Bell's estate upon the 10,000-acre tract, for payment of 
John's indebtedness, which at that time, with interest, was $95,901, and it 
was ordered that the land be sold to pay such indebtedness. The plalntlffs 
made a motion for a new trial, which was denied, and an appeal was taken 
to the Suprême Court from the judgment and from the order denying a new 
trial. The appeal from the judgment was dismissed, and, on the appeal from 
the order denying a new trial, the judgment was affirmed. Bell v. Staacke, 151 
Cal. .544, 91 Pac. 322. In pursuance of the judgment, the land was sold, and 
Teresa Bell, as administratrix of Thomas Bell's estate, became the purchaser ; 
she bidding therefor $109,000, the total amount of John's debt with interest 
and costs. Upon the expiration of the time for rédemption, Teresa Bell, as- 
administratrix, received a deed to the 10,000 acres. 

In the meantime, in August, 1898, and after the flrst trial of the case of 
Bell V. Staacke, Kate M. Bell and James L. Crittenden brought a suit against 
the San Francisco Savings Union and Pond and Kent, who were at that time 
the trustées in the deed of trust, and against the executors of Thomas Bell's 
estate and the heirs of Thomas Bell, alleglng facts similar to those alleged in 
the complaint of Bell v. Staacke, and praying that It be adjudged that the 
défendants had no interest or estate In said land, but that the land be- 
longed to the plaintiflfs, and that it be adjudged that the land had been deeded 
to Staacke in trust to convey the same to John as owner thereof, that Staacke 
received the naked légal tltle In trast'for John, to convey tie same to him, 
and that Staacke had no power to borrow the $60,000 or to make said deed 
of trust. The défendants, the San Francisco Savings Union, and tjie trustées 
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of the trust deed in that suit alleged that, at tlie time when Staacke borrowed 
t!;o .^fiO.OO and mado tlio note and dccd to securc the same, they liad no 
Jiiiowledge or information that John had any claim or interest in the 10,000- 
aere tract, and never received notice of such claim or interest until four 
.years later, when John and the exeeutors of the Thomas Bell estate applied tu 
the savings union for an extension of tlio tlnie of paymeut on the note. ÏUey 
alleged, also, that on December 22, 1896, an agreement in wrlting had boeu 
niade bctween tUe savings union, as party of the flrst part, and John S. Bel!, 
as party of the second part, and Staacke, as party of the third part, iind 
tlie exeeutors of the will of Thomas, whereby the time for payment of tiie 
principal of said promissory note of Staacke was extended until December 
22, 1S9S ; that the agreement before its exécution was submitted for examina- 
tion to, and approved by, John and liis attorneys, and was executed by John on 
the advice of his attorneys. Nothing further was done in that suit imtil 
March 29, 1902, when Teresa Bell, as administratrix, filed an amendment and 
supplément to tlie answer of the exeeutors, alleging the same matters in s;!b- 
stance that were ploaded in tho cross-complaint of the défendants in Beli v. 
Staacke, and she alleged the pendency in the same court of the action of 
Bell V. Staacke, and that on June 29, 1901, judgment in that action had bccn 
made and eutered in favor of herself as administratrix upon her cross-com- 
plaint, and against John, for the sum of $52,120, with interest and costs, 
and that said judgment was still in force, and the administratrix in her 
answer prayed that it be ad.iudged and decreed fhat Staacke held the légal 
litle to the 10,000-acre tract in trust for the use and beneiit of the administra- 
trix of said estate as security for the payment of said sum of $52,120, with 
interest thereon, and in trust to scU said land and apply the proceeds to 
the payment of that judgment. 

The action of Bell v. San Francisco Savings Union was brought to trial on 
June IH, 1904, before Judge Taggart, the judge who conducted the third trial 
of Bell V. Staacke, and while the latter case was under submission to the 
said judge. Teresa Bell, as administratrix, then filed a further amended an- 
swer, alleging the procecdings in Bell v. Staacke, and praying that the cause 
of Bell V. San Francisco Savings Union be abated until final détermination 
of the other action. The court proceeded, however, and on February 20. 
1905, made findings, and on March 14, 1905, rendered a décision in favor of 
the San Francisco Savings Union and the Mercantile Trust Company, wbich 
.had bcen substltuted as tru.stee, but holding and adjudging that Teresa Bell 
as administratrix was entltled to hâve the 10,000-acre tract offered for sale 
flrst, by the trustée, the Mercantile Trust Company, and It was expressly 
found in the decree that in the case of Bell v. Staacke, which was then 
pending, ail questions of the relations between John S. Bell and his grantees 
on the one hand, with Staacke and the estate of Thomas Bell on the other, 
"are in course of judicial détermination and settlement therein." The decree 
therefore made no adjudication of the rights between those parties, leavlug 
the question of their rights to be determined by the décision in Bell v. 
Staacke. After receiving her deed frora the commissioner, Teresa Bell paid 
to the trustée for the savings union the amount due it. 

On March 2, 1912, the United States 011 & I.and Company, a corporation 
of Arizona, the appellant herein, claiming to be the owner of an undlvided 
one-half interest in the 10,000-acre tract by conveyance from James L. Crit- 
tenden and wife, brought in the court below the prosent suit against Teresa 
Bell, as administratrix, and numerous other défendants, to quiet the complain- 
ant's title to an undlvided one-half of said tract, to set aside the conveyance 
to Teresa M. Bell of May 26, 1908, to obtain a decree that she as administra- 
trix exécute to the complainant a good and suflicient deed of conveyance of 
an undivided one-half of said tract, and that the other défendants exécute 
deeds likewise of said tract, and for other relief incident to the cause of 
suit alleged. In the bill it was alleged that the conveyance made by Staacke 
to Kate M. Bell and James L. Crittenden ou July 8, 1901, and delivered to 
the clerk of the court, became and was an absoTute grant and conveyance of 
tho title in fee in and to said tract to the said grantees and vested in eacli 
of them an undivided one-half of said lands, and that the conveyance be- 
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came final on or about December 29, 1901, and one of the prayers of the 
bill was that the clerk of the superior court of Santa Barbara county dellver 
to the couDty recorder of that county the sald deed for record in the records 
of that county. 

TJpon the answers of the défendants to the bill setting up the proceedings 
in the actions in Bell v. Staacke and Bell v. San Francisco Savings Union, 
the substance of which is coutained in the foregoing statement of the facts, 
and upon the stipulation of counsel that the papers purporting to be copies 
of judgments, orders, and decrees claimed to hâve been rendered and entered 
in the said causes in the state courts are substantially correct copies thereof, 
the cause was submitted for décision upon the pleadings, and thereupon it 
was ordered that the bill of complaint be dismissed and that the défendants 
recover from the complainant their costs. 

Richards & Carrier, of Santa Barbara, Cal., and James L. Critten- 
den, of San Francisco, Cal. (Jacob M. Blake, of San Francisco, Cal., 
of counsel), for appellant. 

Charles W. Slack and Chauncey S. Goodrich, both of San Francis- 
co, Cal., for appellees W. P. Hammon and F. C. Van Deinse. 

T. Z. Blakeman, of San Francisco, Cal., for appellees Teresa Bell 
as administratrix and others. 

Peter J. Crosby, of Oakland, Cal., for appellees Eustace Bell and 
others. 

Lewis W. Andrews, Thos. O. Toland, and Andrews, Toland & 
Andrews, ail of Los Angeles, Cal., for appellee Union Oil Co. of 
California. 

Edmund Tauszky, of San Francisco, Cal., for Associated Oil Co. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellant bases its right to the relief sought in the bill primarily up- 
on the decree rendered rn favor of Bell on the second trial of the 
case of Bell v. Staacke in the superior court of Santa Barbara county, 
and upon the deed which Staacke deposited with the clerk of that 
court in order to effect a stay of the proceedings pending the appeal 
from the judgment in that case, and contends that, notwithstanding 
the fact that the decree so appealed from was vacâted by the Su- 
prême Court and that upon the new trial ordered by that court ail 
the issues were found against the appellant's predecessors in inter- 
est, the decree upon the third trial and the proceedings had thereun- 
der were of no binding force for the reasons : First, that, after dis- 
missing the appeal from the final judgment, the Suprême Court had 
no jurisdiction to award a new trial; second, that at that time the 
légal title to the land in controversy was vested in the trustées of the 
San Francisco Savings Union, and the équitable title was vested in 
that corporation, and therefore the superior court had no jurisdic- 
tion to deal with the subject-matter of the suit; and, third, that the 
decree in Bell v. San Francisco Savings Union was later in point of 
time than the decree in Bell v. Staacke, is inconsistent therewith, and 
protects the rights of the appellant. 

[1] The contention that the Suprême Court had no jurisdiction to 
grant a new trial in the case of Bell v. Staacke is based upon the 
proposition that the notice of intention to move for a new trial which 
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was iïled in the superior court was prématuré and ineffectuai for any 
purpose. This question was definitely ruîed and adjudged by the 
Suprême Court of California adversely to the appellant's contention, 
in Bell v. Staacke, 137 Cal. 307, 70 Pac. 171. When that case was in 
the Suprême Court on a motion to dismiss the a])peal from the order 
denying a new trial, tliat court said: 

"The prématuré service of a notice of intention to move for a new trial, 
or a failure to serve siicli notice at ail, might be a good reason for denying 
the motion, but does uot deprive this court of JurlsdietiOQ to liear the appeal ; 
nor does it constitute a reason for ils dismis.sal upon the gronnd that tlie 
court has not jurisdlction to hear it. Mattors occurring prior to tl)e order 
appealed from cannot be considered on the motion to disniiss an appeal." 

And the court sustained that doctrine by référence to a Une of its 
own décisions. Again, in Bell v. Staacke, 141 Cal. 186, 74 Pac. 774, 
when the appeal from the order of the superior court denying the 
motion for a new trial came on to be heard on its merits in tlie Su- 
prême Court, that court, in dealing with the express objection which 
is hère urged, namely, that the notice of intention to move for a new 
trial was prematurely given, said : 

"There is nothing in this point. The findiugs and conclusions of law were 
ttled Mardi G, 1901, in due time, and on Mardi 19, 1901, défendants gave 
their notice of intention to move for a new trial. Soiue t-wo months after- 
vvarda the judge of the lower court, on his ovyn motion, and recitiug that 
such findings had been inadvertently omitted, made and filed two additional 
lindlngs upon two issues raised by the plaintiff's answer to défendants' cross- 
coniplaint. * • » Thèse were in no way conneetcd with the findings upon 
vvhieh the decree In favor of plaintiff was founded, and neither party attacks 
them, nor has either party appealed from, or questionod, this part o£ the 
decree." 

And ag-ain. in Bell v. Staacke, 151 Cal. 544, 91 Pac. 322, when the 
appeal from the judgment of the superior court on the third trial 
of the action was heard, the same question was again presented to 
the Suprême Court, and that court said : 

"A daim that the superior court had no jurisdiction to retry this case, not- 
withstaiiding that it was reuianded by this court for a new tria!, is based 
on the fact that the appeal from the former judgment in favor of plaintiff 
was disiuissed. ïhls, it Is said, constituted an ailirmance of the judgment, 
preventing the subséquent giving of any other judgnient But a judgment, 
even although expressly attirmed on appeal, is vacated by an order grantiug 
a new trial. See Swett v. Gray, 141 Cal. 83 (74 Pac. 551]." 

The judgments in those cases are res judicata and are conclusively 
binding upon the appellant in this collatéral attack thereon. They 
leave no room for the application of the principles announced in 
Muhlker v. Harlem Railroad Co., 197 U. S. 5U, 25 Sup. Ct. 522, 49 
h. Ed. 872, and Kuhn v. Fairmont Coal Co., 215 U. S. 349, 30 Sup. 
Ct. 140, 54 L. Ed. 228, cited and relied upon by the appellant. 

[2] As to the deed made by Staacke on July 8, 1901, and delivered 
to the clerk of the court, it is sufficient to point to the fact that the 
deed was so made and deposited solely for the purpose of procuring 
a stay on Staacke's appeal, as required by the provisions of section 
944 of the Code of Civil Procédure, and that the deed was never de- 
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livered, but reinained in the possession of the clerk until the judg- 
ment appealed froni was vacated. When tiiai was donc, the deed be- 
came a nuility. Di Nola v. Allison, 143 Caî. 106, 76 Pac. 976, 65 L. 
R. A. 419, 101 Am. St. Rep. 84. 

[3] \Ve find no nierit in the contention that in ail the phases of 
the iitigation in Bell v. Staackc, both in the superior and the Suprême 
Cour-ts. tiiere was no jurisdiction of the res, and no subj ect-matter 
of the suit, for the reason that the légal title to the land stood in the 
trustées and the équitable title in the San Francisco Savings Union. 
This proposition is advanced, notwithstanding that John S. Bell 
began the action in Bell v. Staacke against Staacke and the executors 
of Thomas Bell, for the purpose of establislsing his right and interest 
in the 10,000-acre tract in controversy, and omitted to bring into 
the controversy the San Francisco Savings Union or the trustées of 
the deed of trust. If this contention were sustained, the appellent 
would Ihereby be deprived of tlie title wliich it claims by virtue of 
the judgnieiit of June 29, 1901, in Bell v. Staacke, and upon which it 
bases its right to the relief sought by the bill, and would also be de- 
prived of its daim to title by virtue of the deed made by Staacke and 
deposited with the clerk of the court, for the appellant, to obtaiii the 
relief sought, must allège and prove a superior right and title in it- 
self. In Williams v. City of San Pedro, 153 Cal. 44, 49, 94 Pac. 234, 
236, it was said : 

"If he has no title, he caimot complîiin that some one else, also without 
title, asserts an interest in the land." 

But the contention involves a misconception of the effect of the 
trust deed. The conveyance by Staacke to the trustées, although in 
f orm a . trust deed, was in law a conveyance given to secure an in- 
debtedness. Th^ grantor was still the bénéficiai owner, and could 
maintain any necessary action dealing with the title. That such is 
the efïect of such an instrument is settled by the décisions of the 
State of California. Kennedy v. Nunan, 52 Cal. 326; King v. Gotz, 
70 Cal. 236, 11 Pac. 656; Brown v. Campbell, 100 Cal. 635, 35 Pac. 
433, 38 Am. St. Rep. 314. 

In Sacramento Bank v. Alcorn, 121 Cal. 379, 53 Pac. 813, the court 
said: 

"Under thèse décisions and statutes, it would seem that, while we must sa.v 
that the title passes, none of the incidents of ownership attach, except that 
the trustées are deenied to hâve sucli estate as wlll enable them to convey." 

In Herbert Craft Co. v. Bryan (Cal.) 68 Pac. 1020, the court said: 

"The passing of the légal title in such case is mostly Idéal. It Is deemed 
to hâve passed only for the purpose of enabling the trustée to convey a 
title. In ail other respects the title remalns in the trustor." 

In Tyler v. Currier, 147 Cal. 31, 81 Pac. 319, the court said: 

"While the deed of trust in one sensé passed the title, yet It did so only 
for the puit>oi3e of security, and was, except as to the form and the pro- 
cédure by which the loan could be enforced, substantially a mbrtgage.'' 
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Again, in MacLeod v. Moran, 153 Cal. 97, 94 Pac. 604, the court 
said: 

"ïhese décisions are based upon tlie fact tliat such a deed, though in fonii 
a grant, is really only a mortgage, and does not convey the fec. A trust deï'd 
of the kind hère Involved dilïers from such a deed only in that it conveys tîie 
îegal title to the trustées so far as rnay be necessary to the exécution of the 
trust. It carriers none of the incidents of ownership of the property, other 
than the right to convey upon default ou the part of the debtor lu the-pay- 
ment of his debt. The nature of such an instrument has been extensiveiy 
discussed by this court, and the sum and substance of such discussion Is that 
while the légal tltle passes thereunder, and the trustées cannot be held to 
hold a mère 'lien' on the property, it is practically and substantlally only 
a mortgage with power of sale.- * • * The légal estate thus left in the 
trustor or his successors entitles them to the possession of the property until 
their rights hâve been fuUy divested by a conveyance niade by the trus- 
tées in the lawful exécution of their trust, and entitles them to exercise ail 
the ordinary incidents of ownership in regard to tlie property, subject aiways, 
tif course, to the exécution of the trust. This estate is a sufflcieut basis for 
a valid claim of homestead." 

See, also, C. A. Warren Co. v. AU Persons, etc., 153 Cal. 771, 96 
Pac. 807. 

The appellant asserts that rights in its favor were adjudged in the 
decree in Bell v. San Francisco Savings Union, and that the decree 
therein finally and conclusively determined the rights of ail parties who 
were involved in the litigation in Bell v. Staacke, and determined the 
status of the savings union and its trustées as purchasers for value and 
without notice. The action in that case was commenced for the pur- 
pose of obtaining a decree that the deed of trust was void as against 
John S. Bell and his successors in interest. That relief was denied, 
the deed was held valid, and the Mercantile Trust Company, as trus- 
tée, was directed to sell the 10,000-acre tract, to pay to the savings 
union $158,000 out of the proceeds, and to pay the balance, if any, to 
Staacke, his heirs or assigns, and the decree adjudged that the plaintiffs 
therein "take nothing by this action." On the plaintifï's appeal, the 
judgment was affirmed. The appellant, however, claims an advantage 
to itself in the fact that the judgment in the Savings Union Case was 
later than that in Bell v. Staacke, and therefore controlling. But the 
relative priority in time of the judgments is whoUy unimportant. Judg- 
ment was entered in Bell v. Staacke on October 17, 1904, and judg- 
ment was entered in the Savings Union Case on March 14, 1905 ; but 
both cases were pending at the same time in the same court, and before 
the same judge, and the judgment in the latter case expressly referred 
to the pendency of the litigation in the former case, and left for ad- 
judication the questions therein involved. It is impossible to see that 
the appellant's predecessors in interest obtained anything by either de- 
cree. In the San Francisco Savings Union Case, the rights of Thomas 
Bell in the land held by Staacke were expressly recognized. In the 
opinion on the appeal in that case (153 Cal. 74, 94 Pac. 225) the court 
said : 

"In the foregoing discussion we hâve said nothing as to the contention of 
the appellants Crittenden and United States OU & Land Company that the 
court erred in denying them any priority as against the estate of Thomas 
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Bell. It Is found, however, that the action of Bell v. Staacke, the pendeney of 
which was set up in the pleadings, was still pending at the time of the dé- 
cision, and that the question of the relations between John S, Bell and his 
grantees on the one hand, with Staacke and the estate of Thomas Bell on 
the other, in respect of the Indebtedness of John S. to Thomas Bell and of 
the 10-000-acre tract, are involved in said action and 'are in course of ju- 
diclal détermination and settleraent therein.' But judgment, accordingly, 
made no adjudication of the rights of John S. Belï and Thomas Bell (or 
their successors) as between each other, leaving the question of those rights 
to be determined in Bell v. Staacke. If it could be said that Staacke had 
no interest in this controversy as to priorities between John S. Bell and 
Thomas Bell, the flnding as to the pending action (which is not attacked) 
clearly made it the duty of the court to reserve for adjudication in that 
action the matters therein involved." 

Eut the appellant urges that, in any view of the facts of the case, 
Teresa Bell as administratrix is an involuntary trustée for the appellant 
of an undivided one-half interest in the land in controversy under the 
terms of the trust created in Staacke by the deed from Grover, and that 
this trust was revived in her whether she obtained the légal and équi- 
table title which Staacke had when he conveyed to the trustées, or 
whether that coiiveyance be considered void and her payment of the 
debt due the savings union be deemed the voluntary act of one who was 
jointly liable to pay the same ; that in either case she occupies toward 
the land in question the position of one who, with notice of the trust, 
has again received the title thereto after it once passed into the hands 
of a bona fide purchaser. This contention ignores the important and 
salient facts of the litigation. 

[4] In February, 1906, an order of sale on the judgment in Bell 
V. Staacke was issued out of the superior court of Santa Barbara coun- 
ty. A month later the commissioner sold the 10,(XX)-acre tract in con- 
troversy under that judgment to Teresa Bell, as administratrix, and 
thereafter be executed a deed to her. That judgment and sale dis- 
posed of the question of the title as between Teresa Bell, administra- 
trix, and the grantees of John S. Bell. The latter, having thereafter 
no interest in the land, were not concerned in the method of the pay- 
ment and discharge of the lien of the savings union. Teresa Bell, being 
the owner of the land, had the right to pay, as she did, the amount due 
tlie savings union, and discharge the property of the lien and prevent a 
sale thereof to satisfy the judgment rendered in favor of the savings 
union. By that act the grantees of John S. Bell acquired no equities 
in the property. They could hâve obtained no advantage from a sale 
of the land. The appellant's bill can be sustained only on the unten- 
able theory that the final judgment in Bell v. Staacke is a nullity. In 
brief , the appellant cornes into a court of another jurisdiction and asks 
it, in a collatéral attack upon the judgment of the Suprême Court of 
the State of California, to décide that that court either misconstrued 
or erred in applying its own laws and rules of practice. As was said 
in Michigan Trust Co. v. Ferry, 228 U. S. 346, 354, 33 Sup. Ct. 550, 
552 (57 L. Ed. 867) : 

"It is a strong thing for another tribunal to say that the local court did not 
know its own business under its own laws." 
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The grantors of the appellant hâve had their day in court. The 
propositions on which the appellant bases its claim to relief bave been 
adjudged against it, and its bill is without equity. 

The decree is affirmed. 



STATE OF WEST VIRGINIA v. ADAMS EXPRESS CO. 

(Circuit Court of Appeals, Fourtti Circuit. January 13, 1915.) 

No. 1325. 

1. INTOXICATINO LiQUOBS ®=»e PROHIBITION DEMVEEIES BT CAKBIEB. 

Since the right of a state under its police power to enact prohibitive 
législation is based upou the recognized evil of the consumption of liquor 
as a beverage, the state can, not only prohiblt acts which ainount to sale 
at eominon law, but also other acts within its border, such as deliverles 
by carriers which tend to defeat or weaken its public policy of preventiug 
cousumptlon of liquor as a beverage. 

[Ed. Note.— For other cases, see Intoxicating Liquors, Cent. Dlg. § 4 : 
Dec. Dig. <®=>6.] 

2. Intoxicating Liquobs <ê=>6 — Régulation — State PovirEBS — Pi,ack op 

Sale. 

ïhe power of a state to regulate its internai commercial affairs in- 
cludes the power to change the mie of couimoii law that a sale is coin- 
pleted ou delivery to a carrier, to a rule that a sale of intoxicating liq 
■ uors is not tompleted until delivery by the carrier to the consignée, and 
that tlie place of delivery shall be the place of the sale, so long as sucU 
le.!jislation does not interfère with intersuite commerce. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Ceut. Dig. § 4 ; 
Dec. Dig. <S=>6.] 

3. Intoxicating Liquors <®=3l3 — Prohibition — Place of Sale — Constiïu- 

TIONAL1TY OF SïATUTE. 

The amendment to Constitution of West Virginia prohibiting the manu- 
facture and sale of intoxicating liquors, even if intended to apply ouly ta 
sales under the conimon-law rule that delivery to the carrier shall com- 
plète the sale, does not impliedly deprive the Législature of Its power to 
enact Acts W. Va. 1913, c. 13, § 3 (Code 1913, c. 32a, § 3 [sec. 128'2]), pro- 
viding that the place of sale should be the place of delivery by the car- 
rier. 

[Kû. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. § 15; 
Dec. Dig. <®=>13.] 

4. Intoxicating Liquors (©=265 — Delivebst bt Oarkiee — Injunction. 

The faet that Acts W. Va. 1913, c. 13, § 3, exempts the carrier f rom the 
provision that any person who shall act as the agent or employé of a 
manufacturer or seller, or person keeping intoxicating liquor, shall be 
guilty as a principal, does not prevent the issuance of an injunction to 
restrain the habituai giving of ald by a carrier to those engaged in vio- 
lating the law. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. § 404 ; 
Dec. Dig. <g=> 265.] 

6. Intoxicating Liquobs cg=5>262 — Delivebt bï Cabbiers — Statute. 

Nor is the requirement of that act that the carrier shall keep booka 
showing the name of the consignée of liquors consent that the carrier 
might transport and deliver contraband liquors. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. § 402 ; 
Dec. Dig. ■&^2&2.] 

®:=>For other cases see same toplc & KEY-NUMBER In aU Key-Numbered Digests & Indexas 
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6. IntoxicÀting Lic^uors <s=>262 — SoLiotïiNG Osdees — Use of Mail. 

ïhe t'act th;!t one who solioits orders for intoxicating liquors to be de- 
livered in West Virginia contrary to tLe laws of tlmt state makes use o£ 
the United States mails for that purpose afCords no protection to liim, or 
to tbe carrier delivering the liauor sold as tlie resuit of sueli solicitation. 

[Ed. Note. — For other cases, see Intoxicating Liquors, Cent. Dig. § 402 ; 
Dec. Dig. <S=>262.] 

7. CoMMEKCE (^=3-8 — Régulation — Intoxicating Liquors — Webb-Kenyoi» 

ACT. 

The Webb-Kenyon Act March 1, 1913, c. 90, 37 Stat 699 (U. S. Comp. 
St. 1913, § 8739), which prohibits the shipment of intoxicating liquors into 
a state to be received, possessed, sold, or in any manner used contrary to 
the state law, applled to liquor shipped into West Virginia contrary to 
Aets W. Va. 1913, c. 13, though the act was adopted before the Webb- 
Kenyon Act. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 5 ; Dec. Dig. 
(©=>8.] 

8. Courts <g=:53S5 — Kules of Décision — State Décisions — Constetjction of 

Fédéral Statute. 

A décision by a state court that the Webb-Kenyon Act does not apply 
to shipments of intoxicating liquor contrary to a state statute adopted 
before its enactment Is not coutrolllng upon the fédéral courts, since the 
question is one of the construction of the fédéral statute rather than of 
the state statute. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 9.50, 952, 955, 
909-971; Dec. Dig. ©=5,365.] 

9. Intoxicating Liquors <g=>112% New, vol. 20 Key-No. Séries — Régulation 

— TBANSPOÎiTATlON. 

The Webb-Kenyon Act, prohibiting the shipment into a state of intoxi- 
cating liquors to be there received, possessed, sold, or in an.y manner used 
in violation of law, prohibits the delivery by a carrier of liquor trans- 
ported from without the state, to a consignée within the state for his own 
Personal use, in view of Acts W. Va. 1913, c. 13, § 3, prohibiting tlie sale 
of intoxicating liquors and providing that the sale shall be deemed to be 
niade in the county where delivery is made by the carrier to the con- 
signée. 

10. Commerce <S=>9 — Interstate Commeeci: — Intoxicating Liquobs. 

The Webb-Kenyon Act is not unconstitutional as an attempt to confer 
upon the states the povrer to regulate Interstate commerce, since Congress 
has tlie povver to exclude from Interstate commerce either absolutely or 
conditionally articles which are recognized to be injurious. 

(Ed. Note. — F'or other cases, see Commerce, Cent. Dig. § 6; Dec. Dig. 

Appea] from the District Court of the United States for the South- 
ern District of West Virginia, at Charleston; Benjamin F. Keller, 
Judgc. 

Suit for injunction by the State of West Virginia against the Adams 
Express Company, an association. From a decree of the District Court 
dismissing the bill (219 Fed. 331), complaiiiant appeals. Reversed. 

Fred O. Blue, of Charleston, W. Va., and Wayne B. Wheeler, of 
Columbus, Ohio, for appellant. 

George E. Price, of Charleston, W. Va., and Joseph S. Graydon, of 
Cincinnati, Ohio (Lawrence Maxwell, of Cincinnati, Ohio, on the 
brief), for appellee. 

Before KNAPP and WOODS, Circuit Judges, and WADDILL, 

District Judge. 

^r=5For oîher cases see same topic & KBY-NUMBER ia ail Key-Numbered Digests & Indexes 
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WOODS, Circuit Judge. The state of West Virginia brôught this 
suit in tiie circuit court of Kaiiawha county against the Adams Ex- 
press Company, R. H. Clendenin, and Edward Beigel, alleging: That 
Beigel, a résident of Cincinnati, Ohio, sent through the mails to many 
persons in West Virginia circular letters soliciting the purchase of 
intoxicating liquors, contrary to the law of the state; that Clendenin, 
induced by the solîcitation, ordered from Beigel one-fourth of a barrel 
of béer which was carried by the Adams Express Company from Cin- 
cinnati to Charleston, W. Va., and was there held by the carrier ready 
for delivery when the bill was filed ; and that Beigel intends to contin- 
ue to ship into West Virginia by the défendant express company béer 
on orders so solicited. The breach of duty to the state alleged against 
the express company was its failure to use due diligence to ascertain 
before carrying the béer whether the contract for its sale was made in 
pursuance of an illégal scheme of solicitation, and that by delivering 
the béer, as it intended, it would aid Beigel in his unlawful attempt to 
make sales in 'West Virginia, inasmuch as the statute makes the place 
of delivery the place of sale. Beigel was not served. The reHef asked, 
with which we are now concerned, is that the state — 

"be awarded an ln.1unction against the sait! défendant, tlie Adams Express 
Company, restrainiiig it, its agents, employés, and représentatives, from de- 
livering to the défendant R. H. Clendenin the consignment aforesaid of 
onc-fourth barrel of draught béer ; and that défendant the Adams Express 
Company, its agents, employés, and représentatives, be enjoined from de- 
livering to the défendant, or to any other person, any shipment of liquors 
mainifaetured by the l'ahst Brewîng Company and handled by said défendant 
Beigel, or any of his agents, représentatives, or employés at any place where 
said défendant express company opérâtes In the state of West Virginia, 
within the Jurisdictlon of the court, unless the consignée of any such liquors 
can show to the satisfaction of the défendant express company, its agents, 
représentatives, and employés, that he without solicitation from said Beigel. 
or any of his agents, représentatives, or employés, ordered the consignment 
of liquors for his own Personal lawful use without having received from said 
Beigel, or any of his agents, représentatives, or employés, advertisements or 
letters soliciting orders for liquors, or price lists or order blanks advertising 
or soliciting from the consignée orders for liquors." 

A preliminary order of injunction was made by the state court, but 
upon removal of the cause to the District Court for the Southern Dis- 
trict the District Judge, on motion of the Adams Express Company, 
dissolved the injunction and dismissed the bill, holding that the state 
law could not prevent solicitation through the United States mails for 
the sale of liquor, and that there is nothing in the Wilson Act or the 
Webb-Kenyon Act which authorizes the state to interfère with the 
shipment and delivery of liquors ordered by a citizen of West Virginia 
for his own personal use from a licensed dealer without the state. 

The appeal requires a considération of the scope and effect of the 
West Virginia constitutional and statute law and the effect upon it of 
the act of Congress of March 1, 1913, known as the Webb-Kenyon Act. 

[1] l.In trying to comprehend the législative purpose in prohibition 
statutes it is important to remember that the ultimate end sought in 
prohibition législation is not the prévention or restriction of the mère 
sale of intoxicants, but the prévention of their consumption as a bev- 
erage. The sale being the most usual and obvions means by which 
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drinking is accomplished, législation is more often directed against the 
sale. But it is upon the recognized evil of individual consumption as a 
beverage that the right of a state under its police power rests to enact 
prohibitive législation ; and in the exercise of that right it cannot be de- 
nied that the state may legislate not only against acts which would con- 
stitute a sale at common law, but against other acts within its borders, 
such as deliveries by common carriers, which tend to defeat or weaken 
its public policy of preventing the consumption of liquor as a beverage. 

We are not concerned in this case with the question whether the 
state Législature or the state Législature and the Congress in conjunc- 
tion can forbid a citizen to drink intoxicating liquors or purchase them 
in another state and bring them into the state of West Virginia for 
his own consumption ; but with the very différent question whether the 
state may forbid the sale of liquor in its borders and make the delivery 
by a carrier a sale at the place of delivery ; and whether the Congress 
can prohibit the transportation in the state by the common carrier of 
liquor so to be delivered contrary to the law of the state. We think 
it can be demonstrated that this question must be answered in the af- 
firmative — that it can be made perfectly manifest that shipments into 
the state and deliveries by common carriers, by which liquor dealers 
outside of prohibition states were enabled to thwart the efforts of state 
governments to save the people of the state from the liquor evil, hâve 
been forbidden by state législation made valid by the withdrawal of the 
protection of Interstate commerce from such shipments under the act 
of Congress known as the Webb-Kenyon Act. 

The amendment to the Constitution of the state of West Virginia, 
known as article 6, § 46, ratified in November, 1912, prohibits "the 
manufacture and sale and keeping for sale" of intoxicating liquors, 
with exceptions not material hère ; and it provides that : 

"The Législature shall, without delay, enact such laws, with régulations, 
conditions, seeurities and penalties as may be necessary to carry into effect 
the provisions of this section." 

On February 11, 1913, the Législature enacted a statute to take 
efïect July l, 1914, which in section three contained this provision : 

"Except as hereinafter provided, if any person acting for himself, or by, 
for or through another shall manufacture or sell or keep, store, offer or 
expose for sale ; or soliclt or receive orders for any liquors or absinthe or any 
drink compounded with absinthe, he shall be deemed gullty of a misdemeauor 
* * • ; and any person, except a common carrier, who shall act as the 
agent or employé of such manufacturer or such seller, or person so keeping, 
storing, offering or exposing for sale said liquors, or act as the agent or 
employé of the purchaser of such liquors, shall be deemed guilty of suOh 
manufacturing or selling, keeping, storing, offering or exposing for sale, as 
the case may be; and in case of a sale in which a shipment or delivery of 
such liquors is made by a common or other carrier, the sale thereof shall be 
deemed to be made in the county wherein the delivery thereof Is made by 
such carrier to the consignée, his agent or employé." Laws 1913, c. 13 (Code 
1913, c. 32a, § 3 [sec. 1282]). 

[2] 2. At the argument it seemed to be conceded that state législa- 
tion would be effective to make the place of delivery the place of sale, 
with respect to transactions within the scope of the state législative 
power. The power of the state to enact laws regulating and control- 
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"ing commercial transactions within its own limits, subject only to the 
condition that the régulations shall not arbitrarily impair property 
rights or interfère with interstate commerce, has been affirmed in Sin- 
not V. Davenport, 63 U. S. (22 How.) 227, 16 L. Ed. 243, Delamater v. 
South Dakota,_205 U. S. 93, 27 Sup. Ct. 447, 51 L. Ed. 724, 10 Ann. 
Cas. 733, and innumerable other fédéral and state décisions. 

"Tlie interual commerce of a state — that is, the couiinerce that is vvholiy 
contined within its liiuits — is as inneli under its coutrol as foreign or inter- 
^:tate commerce is under the coutrol of the fédéral goveniment." Sands v. 
îlanistee River Improvement Co., 123 U. S. 288, 8 Sup. Ct. 113, 31 L. Ed. 
lia ; Hart v. State, 87 Miss. 171, 39 South. 523, 112 Am, St. Rep. 437. 

This power includes the régulation of sales and the change of the 
gênera! ruie of tlie common law, that delivery to the carrier is a comple- 
tion of the sale, into a gênerai statutory rule as to every sale that it 
shail not be complète until delivery to the consignée, or into a spécial 
statutory rtile that the sale of intoxicating liquors shall not be com- 
plète until delivery to the consignée, and that the place of delivery shall 
be the place of sale. The validity of such a spécial statutory régula- 
tion is illustrated in State v. Herring, 145 N. C. 418, 58 S. E. 1007, 122 
Am. St. Rep. 461, and State v. Patterson, 134 N. C. 612, 47 S. E. 808. 

[3] 3. There is nothing in the amendment of the state Constitution 
that talces away by implication this power of the Législature to provide 
that tlie place of delivery shall be the place of sale. It is true that the 
constiuîtional amendment prohibits "the manufacture, sale and keep- 
ing for sale" of liquors. But it does not indicate a purpose to deprive 
the Législature of the power to détermine what shall be considered the 
place of sale. Even if it be assumed that the framers of the amend- 
ment, in prohibiting the sale of liquors, had in view the gênerai com- 
nion-law rule that the sale was to be considered made out of the state 
on delivery to the carrier and intended to incorporate that conception of 
a sale into the prohibition of the organic law of the state as a permanent 
state policy, that by no means implies an intention to take from the 
Législature the power to make other régulations and restrictions to be 
conveniently altered or added to or repealed from time to time as cir- 
cumstances might require, but not considered proper to be imbedded in 
the Constitution as the permanent law of the state. This obvions and 
gênerai principle was applied to constitutional and statutory provisions 
as to the liquor traffic in State v. Hooker, 22 0kl. 712, 98 Pac. 964. 

[4] 4. The point is earnestly pressed that, even if it be true that 
under the statute in West Virginia delivery in any county of the state 
is a sale in that county, yet, under an exception of the statute, the ex- 
press Company has the right to promote illicit sales by daily carrying 
liquor to be delivered in the state in violation of its laws. The sec- 
tion of the statute above quoted does exempt a common carrier from 
the provision that any person "who shall act as the agent or employée 
of such manufacturer, or such seller or person so keeping, storing, 
offering or exposing for sale liquors shall be deemed guilty of such 
manufacturing or selling, keeping, stcfring, or exposing for sale as the 
case may be," and shall be punished as provided by this section. This 
exemption of the common carrier from punishment by fine and im- 
prisonment for the carriage or storing of liquor cannot by any stretch 
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bi> held to imply consent by the state that the carrier niay engage in 
the business of promoting the liquor trafiîc by conveying it to the place 
of sale. For such action the carrier by reason of the difficulties of its 
position may well be exempted, as in this instance, from punishment as 
a criminal the same as if it were a principal in the crime of keeping 
or selling. But the doctrine is well established that one who, either 
from carelessness or design, habitually serves those who are engaged 
in pursuits either criminal or detrimental to the public interest as es- 
tablished by législative enactment, should be restrained by injunction 
from rendering the nefarious service, even if that service be not crim- 
inal in the sensé that statutory punishment is not prescribed for it, or 
even if the statute excludes the idea of punishment for it as an active 
and knowing participation in the principal crime. The exception of 
the carrier from punishment by fine or imprisonment as an active par- 
ticipant in the crime of selling or keeping or storing, because of the 
difiiculties of its situation, does not at ail imply that habituai aid ex- 
tended to others violating the law shall not be subject to injunction 
as a nuisance. If the obstruction of commerce be a nuisance subject 
to the remedy of injunction, as was held in Re Debs, 158 U. S. 564, 15 
Sup. Ct. 900, 39 L. Ed. 1092, surely the active perversion of commerce 
by conveying goods to be delivered in violation of law may be enjoined. 
The principle, which seems too plain for further élaboration, is thus 
stated in the case cited : 

"Every governuient, intrusted, by the very terms of its being, with powers 
and duties to be exercised and disebarged for the gênerai welfare, has a 
l'ight to apply to its own courts for any proper assistance in the exerci.se 
f)f the one and the discharge of the other, and it is no suflicient answer to its 
apjieal to one of those courts that it has no pecunlary Interest in the matter. 
ïha obligations which it is under to promote tbe Interest of ail, and to pre- 
vent the wrongdolng to one resulting in Injury to the gênerai welfare, is 
often of itself sutDcient to glve it standing in court" 

[5] 5. The requirement relied on by the express company that com- 
mon carriers shall keep books showing the name of the consignée, etc., 
may better be regarded as a means of gaining information upon which 
to seek relief against the transportation and delivery by carriers.of con- 
traband liquor as distinguished from that to be legitimately used under 
the exceptions set out in the statute, than as a consent that they should 
transport and deliver contraband liquor. 

6. The right of the state to an injunction against the persistent 
transportation by the express company of liquor to be delivered in West 
Virginia, in pursuance of a contract of sale made in another state, is 
reinforced by the fact that the express company has transported the 
liquor which Clendenin was induced to order from Beigel by solicita- 
tion through circulars and priée lists, expressly forbidden and made 
criminal by section 8 of the statute, and that the express company in- 
tends to continue to transport and deliver for Beigel to purchasers in 
West Virginia liquors which he has contracted to sell, and intends to 
deliver through the express company, on orders obtained by solicitation 
forbidden by the statute. But as we hâve endeavored to show, the re- 
lief of injunction is not dépendent on this considération. 

[6] 7. It makes no différence that the United States mail was used 



800 219 FEDERAL REPORTER 

for the solicitation. The fédéral government does not protect those 
who use its mails to thwart the police régulations of a state made for 
the conservation of the welfare of its citizens. The use of the mail 
is a mère incident in carrying out the illégal act, and afïords no more 
protection in a case like this than a like use of the mails to promote a 
criminal conspiracy, or to perpetrate a murder by poison, or to solicit 
contributions of office holders in violation of the civil service law, or 
to obtain goods under false pretenses, In re Palliser, 136 U. S. 257, 10 
Sup. Ct. 1034, 34 L. Ed. 514; United States v. Thayer, 209 U. S. 39, 
28 Sup. Ct. 426, 52 L. Ed. 673 ; Hayner v. State, 83 Ohio St. 178, 93 
N. E. 900; State v. Morrow, 40 S. C. 221, 18 S. E. 853. 

8. The express company further contends that the state is not enti- 
tled to an injunction against the delivery in West Virginia of the liquor 
which it has transported for Beigel, or against its intended transporta- 
tion and delivery of liquor which Beigel intends to consign to other 
persons in West Virginia, on the assertion that thèse transactions are 
vmder fédéral protection as Interstate commerce and beyond the reach 
of the Législature of the state. This proposition is admitted to be 
Sound, unless the Webb-Kenyon Act removes the protection, and sub- 
jects the delivery of liquor in West Virginia to the inhibition of the 
state Législature, although the contract of sale be made in Ohio for the 
shipment of liquor to West Virginia. 

[7] 9. The position is untenable that the Webb-Kenyon Act has no 
application, and therefore is without efficacy to extend the scope of the 
state législation to Interstate dealings in liquor because that statute was 
not enacted until March 1, 1913, after the West Virginia statute had 
been passed on February 11, 1913. The point has not been decided by 
the Suprême Court of West Virginia. There is a dictum in State v. 
Miller, 66 W. Va. 436, 66 S. E. 522, 19 Ann. Cas. 604, in favor of the 
position of the express company, where the question was the applica- 
tion of the Wilson Act to West Virginia législation. But, as the court 
expressly stated, the point was not and could not be involved since the 
state statute under considération had been re-enacted after the passage 
of the Wilson Act. 

[8] But even if this had been a direct décision, we do not think 
it could prevail against the contrary view of the Suprême Court of the 
United States ; for we vcnture to think the question is not one of the 
construction of a state statute, but of the force and effect of a fédéral 
statute in a state law, and on such an issue the décisions of the Suprême 
Court of the United States are controlling. That court thus determined 
the matter in Re Rahrer, 140 U. S. 545, 11 Sup. Ct. 865, 35 L. Ed. 572, 
in passing on the efïect of the Wilson Bill : 

"Congress did not use tenus of permission to the state to act, but simply 
removed au impediment to tlie enforcement of tlie state Uiws in respect to 
imported pacl^ages in tlieir original condition, created by the absence of a 
spécifie utterance on Its part. It imparted no power to the state not then 
possessed, but allowed imported property to fall at once upon arrivai within 
tbe local jurisdiction." 

This principle has been reaffirmed in Butler v. Goreley, 146 U. S. 
303, 13 Sup. Ct. 84, 36 L. Ed. 981 ; Emert v. Missouri, 156 U. S. 296, 
15 Sup. Ct. 367, 39 L. Ed. 430; Central P. C. R. Co. v. Nevada, 162 
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U. s. 512, 16 Sup. Ct. 885, 40 L. Ed. 1057; Silz v. Hesterberg, 211 
U. S. 31, 29 Sup. Ct. 10, 53 L. Ed. 75. 

[9] This is the Webb-Kenyon statute including the title: 

"Au act divesting intoxicating liquors of their Interstate character in certain 
cases. 
"Be it enacted, etc., that the shipment or transportation, in any manner 
or by any means whatsoever, of any spirltuous, vinous, malted, fermented, or 
other intoxicating liquor of any klnd, from one state, territory, or district 
of the United States, or place noncontiguous to but subject to the jurisdiction 
tàereof, * * * from any foreiga country into any state, territory, or 
district of the United States, or place noncontiguous to but subject to the 
jurisdiction thereof, which said spirltuous, vinous, malted, fermented or other 
intoxicating liquor is intended, by any person interested therein, to be re- 
ceived, possessed, sold, or in any manner used, elther in the original package 
or otherwise, in violation of any lave of such state, territory or district of 
the United States, or place noncontiguous to but subject to the jurisdiction 
thereof, is hereby prohibited." 

10. The terms of the statute are so plain and unambiguous that we 
are unable to perceive that its interprétation requires any resort to con- 
struction. The Wilson Bill withdrew the protection of interstate com- 
merce from liquor and made it subject to the state law only after ar- 
rivai and delivery to the consignée. But under that statute, after ar- 
rivai and delivery to the consignée "imported liquor fell within the 
category of domestic articles of a similar nature." In re Rahrer, 
supra. 

The Webb-Kenyon Act is the resuit of a growing public conviction 
that it was an abuse of interstate commerce that even under the Wilson 
Bill liquor dealers in one state were protected in impairing or def eating 
the efforts of another state to root out or to minimize the evil of the 
use of liquor as a beverage. This statute prohibits the shipment or 
transportation of liquor from one state into another,. not only when it 
is intended to be sold in violation of any law of such state, but when it 
is to be received or possessed or in any manner used in violation of the 
state law. This is a direct récognition of the right of the state to pro- 
hibit the receipt or delivery as well as the possession and use of liquor, 
without trespassing upon the power of Congress to regulate interstate 
commerce. The state of West Virginia has enacted with référence to 
a contract for the sale of liquor that "the sale thereof shall be deemed to 
be made in the county wherein the delivery thereof is made by such car- 
rier to the consignée," and it expressly forbids a sale within the state. 
This makes the receipt or delivery hâve the effect of a sale, and in for- 
bidding the sale it forbids the receipt or delivery, which under the stat- 
ute is the consummation of the sale. Thus it appears that the trans- 
portation and delivery already made in this case and the transportation 
and deliveries contemplated for the future fall within the express de- 
scription of the transactions from which the Congress intended to with- 
draw the protection of interstate commerce. Any other construction 
would not only distort the language, but continue the obstacles to the 
enforcement of state prohibition laws which it was the manifest inten- 
tion of the Congress to remove. The Suprême Court of Kentucky has 
held that, although the state statute expressly prohibits the delivery of 
liquor by a common carrier, and such prohibition is valid as to ail in- 
219 F.— 51 
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trastate shipments, yet the Webb-Kenyon Act does not permit such 
prohibition to extend to interstate commerce where the liquor is for 
Personal use. Adams Express Co. v. Commonwealth, 154 Ky. 462, 157 
S. W. 908, 48 L. R. A. (N. S.) 342. 

11. AU other décisions we think are in complète accord with the con- 
clusion we hâve reached, namely, that the Webb-Kenyon Act puts with- 
out the protection of interstate commerce liquor shipped into the state 
to be sold, received, or used, when sale, receipt, or use is forbidden by 
the state law. Palmer v. Express Ce, 129 Tenn. 116, 165 S. W. 236; 
State V. Doe, 92 Kan. 212, 139 Pac. 1169; State v. Express Co. (lowa) 
145 N. W. 451 ; United States v. Oregon- Washington R. & N. Co. (D. 
C.) 210 Fed. 378; Van Winkle v. State (Del.) 91 Atl. 385; Ex parte 
Peede (Tex.) 170 S. W. 749; Southern Express Co. v. State (Ala.) 66 
South. 115; Amer. Express Co. v. Béer (Miss.) 65 South. 575. The 
gênerai trend of congressional debate on the bill attributed the same 
meaning to the act, as did also the opinion of the Attorney General 
given to the Président on the question of its constitutionaiity. Since 
delivery by one party is necessary to the receipt by another, if receipt 
be forbidden by a statute, delivcries might well be enjoined as acts pro- 
moting illégal receiving of liquor. Under the West Virginia statute 
they are the subject of injunction as sales within the state. 

[10] 12. The constitutionaiity of the Webb-Kenyon statute is at- 
tacked on the ground that it is an attempt by Congress to confer on 
state Législatures the power to regulate interstate commerce. This, 
we think, is a complète misapprehension. That the Congress has pow- 
er to outlaw and exclude absolutely or conditionally from interstate 
commerce intoxicating liquors or any other deleterious substance has 
been very often decided. Ex parte Rahrer, supra; Lottery Case, 188 
U. S. 321, 23 Sup. Ct. 321, 47 L. Ed. 492; Hoke v. United States, 
227 U. S. 308, 33 Sup. Ct. 281, 57 L. Ed. 523. 43 L. R. A. (N. S.) 906, 
Ann. Cas. 1913E, 905 ; Hipolite Egg Co. v. United States, 220 U. S. 
45, 31 Sup. Ct. 364, 55 L. Ed. 364. The distinction is between things 
deleterious and things bénéficiai or innocuous. The power to regulate 
is the power to make reasonable rules of admission or exclusion. The 
power to exclude intoxicants absolutely or conditionally does not im- 
port the power to exclude sound wheat. 

13. The following language of Mr. Justice White in Vance v. Van- 
dercook, 170 U. S. 438, 18 Sup. Ct. 674, 42 L. Ed. UOO, referring to 
the régulations of the South Carolina dispensary law, was cited hère 
and has been cited elsewhere as giving countenance to the notion that 
the Congress has no right to legislate against the shipment or transpor- 
tation of liquor intended for personal use from a license state to a pro- 
hibition state: 

"On the face of thèse régulations, it Is clear that they subject the consti- 
tutlonal right of the nonresident to ship into the state and of the résident in 
the state to recelve for his own use, to conditions whieh are whoUy incom- 
patible with and répugnant to the existence of the right whieh the statute 
itself acknowledges. The right of a citizen of another state to avail himself 
of interstate commerce cannot be held to be subject to the issuing of a cer- 
tificate hy an offlcer of the state of South Carolina, without admitting the 
power of that offlcer to control the exercise of the right. But the right arises 
from the Constitution of the United States ; it exists whoUy independent of 
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the will of elther the lawmaking or the executive power of the st&te ; it 
takes its origin outside of the state of South Carolina, and fluds its support 
In the Constitution of the United States." 

It is perfectly manifest that this language refers to the constitutional 
provision giving the Congress control of interstate commerce to Ihe ex- 
clusion of the States, and not to the power of the Congress under the 
authority of the Constitution to exclude absolutely or conditionally 
deleterious substances. 

As to intoxicating liquors, though universally recognized as deleteri- 
ous, the Congress has not seen fit to exclude theni entirely f rom inter- 
state commerce, but has made the exclusion on this condition, namely, 
that they shall not be transported by common carriers into particular 
States when such transportation would be especially injurions to the 
public interest, in that, when they reach the state, they will dérange 
and make inefficacious the police measures for the control of intoxi- 
cants whicli the state has seen fit to adopt. The courts can hardly find 
room to doubt that this qualified exclusion made in aid of the efforts of 
a number of the states of the Union to combat one of the greatest evils 
of human life is founded on deep reason and enlightened public policy. 

We think that the state of West Virginia is entitled to the order of 
injunction prayed for, and it will be so ordered. 

Reversed. 



UNITED STATES FIDELITY & GUARANTY CO. v. EICHEL et al. 

(Circuit Court of Appeals, Third Circuit. February 3, 1915. Rehearing De- 
nled February 18, 1915.) 

No. 1850. 

1. Peincipal and Subett ®=>112 — Contbactob's Bonds — Acceptancœ of 

Notes. 

The liability of the surety on a contractor's bond conditioned for the 
payment of laborers and ruaterialmen was not afifected by the aceeptance 
of notes for the amount of claims for labor and materials, or by the proof 
of the notes, instead of the open accounts, in a bankruptcy proceedlng 
against the contractor, as, it not appearing that the notes were given in 
payment, they would be regarded merely as security. 

[Ed. Note. — For other cases, see Principal and Surety, Cent Dig. §§ 226- 
234; Dec. Dig. ©=^112.] 

2. Peinoipai. and Sueety i®=>113 — Application of Patments. 

Where a contractor indebted to the C. Company for materials fumished 
for use on three différent contracts, for the performance of only two of 
which plalntiff was the contractor's surety, made payments from time to 
time without any application thereof being made by either party at the 
tlme, the C. Company, after the contractor had become bankrupt, and two 
years after the payments had been made, had no right to apportion sucl» 
payments between the several contracts, as a debtor, in making payments, 
may apply them to whichever debt he may sélect, and if he makes no 
sélection the creditor has the right of application, but. If neither acts at 
the time of payment, the law, in the absence of spécial equities, applies 
the money to the oldest debt. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §| 
235-239; Dec. Dig. <S=>113.] 

<g=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Disests & Indexes 
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3. Pbincipal and Subety ®=>6C — Extent of Liabilitt — Pubchase of Olaims 
AT Discount, 

Equity cannot sanction the conduct of the président and manager of a 
contracting company, his wife, its trustée in bankruptcy, and the trustee's 
attorney, in buying clalms against the company at a discount, tlie trustée 
to share in the profits of the transaction, and they could recover against 
the contractor's surety only the sum actually paid by them, and not the 
face value of the claims. 

[Ed. Note.— For other cases, see Principal and Surety, Cent. Dig. §§ 
108-110, 112; Dec. Dig. <®=>66.] 

Appeal from the District Court of the United States for the Western 
District of Pennsylvania ; Charles P. Orr, Judge. 

Suit in equity by the United States Fidelity & Guaranty Company 
against Laura Eichel and others. From the judgment, complainant ap- 
peals. Reversed, with instructions. 

William E. Schoyer, of Pittsburgh, Pa., for appellant. 
William M. Hall, of Pittsburgh, Pa., for appellees. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. This controversy has become so 
intricate that we cannot dispose of it as briefly as we should like. But 
we shall try to condense the facts as much as possible. 

The transactions to be summarized began more than ten years ago, 
when the United States Fidelity & Guaranty Company became surety 
on several bonds given to the government by contractors on public 
Works. On thèse bonds — ail of which contained the usual condition 
that the principal would pay laborers and materialmen promptly and 
in fuU — the Evansville Contract Company was originally liable as prin- 
cipal, or afterwards became liable. On February 27, 1904, the Contract 
Company was adjudged bankrupt in the Northern District of West Vir- 
ginia, and three trustées were appointed — one of them, Madison J. 
Bray, afterwards becoming sole trustée. Our principal concern is with 
his conduct, and no attention need be paid to his cotrustees. His at- 
torney during the period chiefîy in question was Philip W. Frey, and 
his conduct also is attacked. So, too, is the conduct of Laura Eichel 
and of her husband, Jacob Eichel; Jacob having been a large stock- 
holder, as well as the président and gênerai manager, of the Contract 
Company, and having carried on the company's business for the trus- 
tées after the adjudication. 

The suit now before us is in equity, and was brought under the fol- 
lowing circumstances : Within about a year after the adjudication, 
Bray, Frey, and the Eichels bought, or caused to be bought, at a dis- 
count certain claims for materials that had been furnished to the bank- 
rupt under the contracts upon which the Guaranty Company was sure- 
ty. Ultimately thèse claims were ail assigned to Laura Eichel, and she 
brought 18 separate suits thereon against the Guaranty Company, first 
in a court of the state of Pennsylvania, and afterwards in the United 
States District Court for the Western District. The latter suits were 
brought to November term, 1907, but a final détermination was delayed 

©saFor other cases see same topio à KBY-NUMBBR in ail Key-Numbered Digests & luûexes 
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for several years. Tn October, 1912, while they were still pending, a 
bill in equity was filed against Laura Eichel, Jacob Eichel, Madison J. 
Eray, and Philip W. Frey. The service on Jacob Eichel was set aside, 
but the suit proceeded against the others. The bill asserted, inter alia, 
that the Guaranty Company had équitable défenses to some of the suits 
at law, but could net set them up in those actions, and for this reason, 
as well as to prevent a multiplicity of suits, the company prayed the 
court to take jurisdiction of ail matters in controversy between the 
parties, and in the end to détermine what amount, if any, the Guaranty 
Company was liable to pay because of its suretyship. There was no 
doubt that the Company was liable to some extent, but the précise 
amount depended upon the solution of several disputed questions. 
Without further référence to the pleadings or to the regularity of the 
proceeding, it will be enough to say that the défendants acquiesced in 
this prayer, and that testimony was taken and a hearing had upon the 
merits ; the final resuit being, that the district court entered a decree 
against the Guaranty Company in favor of Laura Eichel for the face of 
the claims sued on — $59,769.08 — with interest. From this decree the 
présent appeal is taken, and the Guaranty Company contends that 
(while it is liable in some amount) its maximum Hability is the amount 
paid for the claims by the défendants, and its true Hability is much 
smaller. 

For the moment we shall disregard what was donc in West Virginia, 
and shall confine ourselves to the suit in the Western District of Penn- 
sylvania, in order to décide two questions of minor importance. 

[1] The Guaranty Company set up as a défense to seven of the 
claims sued upon — Nos. 42, 44, 45, 51, 52, 54, and 55 of November 
term, 1907 — that the claimants had already been paid either in whole or 
in part because thej^ had received certain promissory notes from the 
Contract Company. Thèse notes, however, are still unpaid, and we 
agrée with the court below that they were neither given nor accepted 
in payment, and therefore, under familiar principles, are to be regarded 
merely as security. Neither do we think it material that thèse notes 
were proved in the bankruptcy proceeding as the foundation of the 
creditors' claims either in whole or in part. In substance, the claims 
were precisely the same as if the creditors had proved upon their open 
accounts, for there was certainly no doubt about the character and 
standing of thèse notes. We think the subject needs no further atten- 
tion. 

[2] The other question has to do with the application of certain 
payments that had been made by the Contract Company to the Clydes- 
dale Stone Company, two of whose claims are sued on at Nos. 24 and 
25, November term, 1907. One of thèse claims is for material fur- 
nished between October 4 and November 20, 1901, upon a particular 
contract, and the other claim is for material furnished between Novem- 
ber 8, 1901, and June 18, 1902, upon another contract. Upon both of 
thèse contracts the Guaranty Company was surety, and was therefore 
liable for the amount properly due upon both of the claims. How 
much is due is the point in dispute, and the question arises in this way : 
From time to time the Contract Company made payments to the Stone 
Company on open account, no application of thèse payments being 
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made by either party at the time. This, of course, would make no dif- 
férence, if thèse two daims comprised tlie whole indebtedness of the 
Contract Company to the Stone Company; but there is a third claim 
for materials that were furnished from October. 1902, to July, 1903, on 
a third contract upon which the Guaranty Company is not a surety, 
and therefore it may (and probably does) make a différence to the Guar- 
anty Company upon which portion of the open running account the 
gênerai payments made by the Contract Company should be applied. 
This account embraced the materials furnished upon the three con- 
tracts, and it appears that what was actually donc with the Contract 
Company's payments was this: On July 1, 1904, several months after 
the bankruptcy, the Stone Company assigned its whole claim to Frey, 
and at that time undertook to apply the payments that had previously 
been made, distributing them (in the words of the court below) "by 
proper apportionment to the several contracts." This application was 
sustained on the ground that, "so far as appears, no surety of the 
bankrupt will be required to pay more of the Stone Company's ac- 
count against the bankrupt than may be properly required of it." This 
may perhaps be true, although it does not certainly appear ; but the dif- 
ficulty is that the Stone Company had no right to make the application. 
The gênerai rule on this subject is well known. The debtor, who is 
paying bis own money, may apply it to whichever of his debts he may 
sélect. If the debtor makes no sélection, the créditer bas the right 
of application. If neither acts at the time of payment, the law ap- 
plies the money to the olde-st debt. Spécial equities may require spécial 
treatment, but the gênerai rule requires the application just stated. No 
spécial equity appears in the présent case. Probably there was a sure- 
ty on the third contract, but he is not in court, and we are left to con- 
jecture what spécial claim to considération he might be able to présent. 
But, aside from this, the Stone Company had no right to make a nunc 
pro tune application two years after the payments had been made, and 
several months after the principal debtor had gone into bankruptcy. 
The rights of creditors against the estate had been fixed, and the Stone 
Company could not change them. In this respect therefore the decree 
needs to be modified, although we must leave the détails to the district 
court. 

[3] Let us now tum to what was donc in West Virginia. We should 
extend this opinion unduly if we set out the numerous facts in dé- 
tail ; and to do so would be needless répétition, for elaborate state- 
ments hâve already been made by the Court of Appeals for the Fourth 
Circuit in Bray v. Fidelity, etc., Co., 170 Fed. 689, 96 C. C. A. 9, and 
by the Suprême Court in an aiifirming opinion reported in 225 Ù. S. 
205, 32 Sup. Ct. 620, 56 L. Ed. 1055. We shall content ourselves there- 
fore by referring to thèse statements with the same efïect as if we 
repeated them in fuU. It is sufficient to say hère that thèse décisions 
settled the f ollowing proposition : That the bankruptcy court in West 
Virginia had exclusive jurisdiction to détermine whether the foregoing 
claims, which had then been sued upon in Pittsburgh, and had also 
been allowed by the référée in bankruptcy as preferred claims, should 
be re-examined, and (if re-examined) whether the holders thereof — 
namely, Bray, Frey, or the Eichels — had a right to hâve them rated 
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and paid at their face value as preferred ; and to détermine alpo w-heth- 
er Bray, as "trustée, and others who were employed to assist him in 
the management of the estate [had] been speculating in claims against 
it and procuring or acquiescing in their improper allowance and classifi- 
cation." United States Fidelity & Guaranty Co. v. Bray, 225 U. S. 218, 
32 Sup. Ct. 625, 56 L. Ed. 1055. _ 

In the exercise of this exclusive jurisdiction the bankruptcy court 
took the following steps: On January 4, 1913, eight months after the 
décision of the Suprême Court, the référée made an order distributing 
ail the assets of the bankrupt estate, and awarding to the preferred 
claims (which could not be paid in full) a dividend of 66% per cent. 
He did not calculate this percentage on the face of the claims, but on 
the amount that had been paid for them by Bray, Frey, or the Eichels, 
giving the following reasons for his conclusion : 

"Now, as to the purchase of the so-called preferred claims by Jacob and 
liaura Eiehel, I am of the opinion that, under the circumstances, they had no 
right to engage in this transaction with a view of mailing a profit, and that 
thèse claims should be allowed for the amount at which they were pur- 
cbased, and not for their face. Jacob Eiehel was a heavy stoekholder in 
the lïïvansville Contract Company, was a member of the board of directors, 
and président of the company — in fact, was the active head and manager. 
While the Company was a going concern and in active business, no one will 
contend that he, while président, or holding any other office in the coipora- 
tion, could hâve legally bought up claims against his company for the pur- 
pose of raaking a profit on them. He would bave had a right to jiurchase 
claims against his company, even at a discount, but the company, and not he, 
would be entitled to the profit. ïhe fact that his company had goue Into 
bankruptcy did not change his position. He was not only still président of 
the company, but was in the employ of the trustées of the bankrupt. It was 
to him they had to look for information concerning the past business trans- 
actions of the corporation ; perhaps it v/as to him they had to look for 
information concerning the correctness or the incorrectiiess of thèse very 
claims. Under our law, as I understand it, an agent, the offlcer of a corpora- 
tion, or a person occupying any position of trust or trust relationship, such 
as trustée, spécial commissioner, executor, or administrator, bas no right to 
deal or barter for profit in the business or pioperty of his principal, cor- 
poration, cestui que trust, décèdent, or estate that he represents; and, if he 
does to the dlsadvantage of the person or interests he represents, the trans- 
action will be held to be void ; and, on the other hand, if the transaction turiK, 
out advantageously, the profits will Inure to the beneflt of the principal, 
(.'orporation, cestui que trust, estate, property, or business he represents. 
WTiat Is hère said concerning the position of Jacob Eiehel applies with equal 
force to M. J. Bray and Philip W. Frey. Mr. Bray was and is the trustée 
of the bankrupt corporation, and Mr. Frey was one of the attorneys of the 
trustée at the time thèse claims were purchased by him, as the agent of 
Mrs. Laura Bichel. It is said that Mr. Bray was not interested in thèse 
claims at the tlme of their purchase, but became interested afterwards. 
However this may be, the évidence shows that it was his crédit that obtained 
the money with which they were purchased, and that the claims were held 
as collatéral security for this money, not merely to protect the bank, because 
it was amply protected and secured by the indorsement of Mr. Bray, but they 
were held for the protection of the latter. It is shown by the testimony of 
Mr. Bray himself that he carried the claims on his private account book as 
the 'Frey Accounts,' and that he is to hâve one-half of the profits arising 
from the transaction. Mr. Frey, as already stated, while acting as the 
agent of Mrs. Laura Eiehel in the purchasing of thèse claims, was, at the 
same time, one of the attorneys for the trustées. As such attorney, It might 
hâve become his duty to advise the trustées relative to the valldlty of, or 
the amount justly due and owing on, thèse very claims. In case of litiga- 
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tioii over thein, It would liave been tlie duty of Mr. Frey to represent tbe 
trustées, and through tîiem the bankrupt estate, and it Is not at ail liard for 
one to imagine a situation where the interest of the client would be directly 
opposed to the Interest of the attorney, if Mr. Frey is permltted to purchase 
thèse claims for Mrs. Bichel, and at the same time hâve an interest in the 
profits. I do not mean to intimate that thèse parties were guilty of auy- 
thlng dishonest, or that they ever anticipated taklng advantage of the situ- 
ation which they occupied In relation to thèse claims, or the position of 
trust which they held, but no court of justice should, with its sanction, per- 
mit men to occupy a position so exposed to temptatiou, nor countenance such 
au opportunity for one man to wroug another. No man can well ser%'e two 
masters, especially when the interests of those two masters conflict, and 
therefore the law does not encourage nor countenance the attempt. 

"Charges of fraud and collusion are made against the parties interested in 
the purchase of thèse claims, and especially against Mr. Bray, the trustée, 
but they are not sustained by the évidence ; in fact, there is no évidence iu 
this record, according to my opinion, even tendlng to prove it, and it is 
not upon that theory that I hâve arrived at the conclusion herein set forth, 
but because the lavr forbids such transactions, no matter how free they may 
be from the taint of fraud, and if the trustee's connection with the pur- 
chase of thèse claims justified suspicion, the open, manly way In vi'hich he 
bas testifled and voluntarily offered bis private papers and accounts that 
they might go into the record must convince any one that he was actuated by 
no impure or dishonest motive. While I cannot uphold bis position from a 
légal standpoint, yet I feel that it is only justice that he, as an oflicer of 
the court, should be relieved from the suspicion of dislionesty. 

"The contention of Xacob Eichel that he had an understanding with the 
agent of the Bonding Company that he was to buy up thèse claims, and that 
he did it with hls consent, does not alter the situation. According to Mr. 
Eichel's own évidence, the offer or proposition came from himself and the 
agent, Mr. Wood, only gave a tacit or négative assent ; that is, he raised no 
particular objection. When the question of allowing the trustées to go on 
with the work was under discussion, some anxiety was expressed lest the 
Honding Company might be called upon to make good the unpaid labor and 
material claims, before the work could be completed and thèse claims paid 
oCC by the trustées in the regular course of business, as every one seems to 
bave thought at that time that there would be plenty of funds to pay ail. 
Then it was that Mr. Eichel said that he would take care of that ; he would 
get control of thèse claims, and would guarantee that the Bonding Company 
should never be bothered with them. I would infer from this conversation, 
as detailed in the évidence, that Mr. Eichel's object was to allay the anxiety 
of the Bonding Company rather than to make a binding contract whereby 
he might speculate upon the misfortunes of the surety for the bankrupt Com- 
pany, of which he was the président, and had been the active business man- 
ager when it went ashore on the financial rocks and breakers. There was 
certainly nothing iu this conversation, on that occasion, as he glves' it him- 
self, to convey the Idea that he expected to buy up thèse claims at 65, 70 or 
80 per cent, of their face, and collect 100 per cent, from the surety. It may be 
suflicient to relieve him of the suspicion of any wrongful intent origiually, 
but it does not relieve him of the duty he owed to his company, its creditors 
and its surety." 

When the matter came before the District Court on a pétition to re- 
vise, Judge Dayton affirmed the reteree's order, but declared the trus- 
tee's conduct to be fraudulent in the following opinion, which has not 
been reported : 

"This proeeeding in bankruptcy was started in February, 1904, nearly ten 
years ago. A very careful reading and considération of this pétition te 
revise and the voluminous record certifled in connection therewith has fully 
convinced me that this unfortunate condition of afCairs has largely arisen 
from two mistakes made in the very beginuing: First, in the assumption 
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that a court of bankruptcy could ever, by and through its trustées or other- 
wise, undertake to carry out government contraets for the building of river 
and harbor improvements ; and, second, in selecting an utterly dishonest and 
unscrupulous individual as trustée in the person of M. J. Bray. In exténua- 
tion of the first it may be said that it was done by my predecessor at the 
instance of parties intçrested, who saw visions of great profits to be de- 
rlved therefrom, but in the end inevitably were confronted by great losses 
by reason thereof. As to the second, no one could foresee that, in violation 
of ail obligations, both moral and légal, this trustée in bankruptcy, after 
assuming to carry out thèse same contraets, after having utterly falled to 
realize ail hopes of profit on the part of creditors, but, on the contrary, had 
caused them large loss, could coneeive the scheme of still further victimizing 
thèse unfortunate creditors. It is elear in this case as anything reasonably 
can be established that this trustée, Bray, in connection with Jacob Bichel, 
the président and manager of this bankrupt corporation, entered into a 
scheme to buy up labor and material claims, entltled to liens upon the banb- 
rupt's property, at enormous discounts, and, through the attorney of the 
trustée, suceeeded in doing so to the estent of an investment therein of $27,- 
037.39, for $35,663.82 of par value. Tliey, of course, well knew they could net 
do this in their own names, so they did so In the name of Laura Elchel, the 
wlfe of Jacob. She was slmply a figurehead — a go-between. Bray furnished 
the money, and he was to hâve half the profits of the discount. Ile and 
Bichel very carefully saw to it that thèse clalnis were proven and decreed 
to be preferred ones so far as November 10, 1904, and the Surety Company 
was notified that the money was in hand to pay them and they would be 
paid. They then stood on Bray's (trustee's) Uooks in the name of Frey, his at- 
torney. This decree of the référée ascertalning the amount and rlght to pre- 
ferred payment of thèse claims has never been appealed from or reversed. 
The scheme moved so far very smoothly, and likely no discovery would hâve 
been made of It had Bray and Eichel been satisfied with the something over 
$8,000 Personal profit derlved by them from the discount of creditors' claims, 
money to pay which in full was in Bray's hands, realized from the sale of 
plants of the bankrupt of whicli he was trustée. Their greed and avarice, 
however, caused them to overreach themselves. Money made in this way 
came so easy and they wanted more. Thereupon the further scheme sug- 
gested itself to them that the bankrupt's surety could be sued upon the in- 
demnity contract, executed by the bankrupt to the government, and made to 
pay each and ail thèse claims they had thus bought in, and then the fund 
arising from the sale of tlie plants, etc., of the bankrupt could be disbursed in 
payment of unsecured claims for which the surety was net liable. They be- 
came interested in such unsecured debts, and started actively, by suits in- 
stituted against the surety company in another jurisdietlon and state, to 
seek the recovery from it, on its surety contract, of thèse preferred claims, 
so as to permit the fund arising hère from the sale of plants, etc., to be dis- 
bursed upon the unsecured debts in which they were interested. It needs 
no citation of authority to support the légal proposition that trustées in 
bankruptcy are not appointed for the purpose of allowing them to filch and 
defraud creditors for their own gain, but for the honestly protectlng and 
securing to the creditors every dollar that can be realized for them from the 
bankrupt's estate. They should be appointed in the beginning from those 
who are wholly dlsinterested, and wlll remain so disinterested until their 
duties are done and they are di.scharged. Had my attention heretofore been 
called to Bray's conduct, he would bave been summarily removed from his 
trusteeshlp. He would be now removed, if anything more was to be done in 
this proceeding by hlm except dlsburse the funds in his hands, and If the 
appointment of another trustée was not calculated to cause delay and addl- 
tional expense. 

"Certain it is, however, that in this bankrupt court, where equity is admin- 
istered, I will allow no technicalities upon their suggestion to prevent the 
annihilation of this corrupt and fraudulent scheme of his and Eichel's. I 
therefore heartily concur with the referee's ruling that prevents them from 
realizlng the $8,000 profit from the buying up of thèse creditors' claims. Nor 
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wlll I for a moment interfère wlth the decree of tbe référée made nine 
years ago. ascertaining thèse preferred clainis to be such, at tlie instance and 
for the gênerai benefit of this trustée, Eichel, the président and manager oi! 
the bankrupt, and their go-between, Mrs. Eichel. It seems to me it is whoUy 
immaterial as to how the knowledge of this fraudulent scheme and conduct 
has been presented. ïhere Is one thing for the court to do, and that is to 
condemn and defeat it in the promptest and most eniphatic way possible, for 
thèse trustées in bankruptey are, in a sensé, only the court's agents. I am 
in absolute and full accord with the referee's rulings in this case, and the 
deciee complalned of in tliis pétition to revise will be in ail respects aCirnied." 

On December 7, 1914, the Court of Appeals of the Fourth Circuit 
affirmecl the District Court, 218 Fed. 987, 133 C. C. A. 669, saying in 
a brief per curiam that it "was unnecessary to repeat the argument 
in support of thèse conclusions." 

We need not détermine whether this décision in the Fourth Cir- 
cuit bound Laura Eichel under the rule of res judicata. Assuming 
that she may not be bound, we hâve considered the évidence independ- 
ently, and agrée with the appellant that Bray, Frey, and the Eichels 
were parties to a plan to buy the claims at a discount in order that 
Bray might share in the profits of the transaction ; and we agrée also 
that a court of equity cannot sanction such conduct. The court below 
tool< a différent view, holding that the purchase at a discount was 
lawful, and that the Surety Company was liable to Laura Eichel for 
the face value of the claims, instead of for the sum actually paid. 
In this respect the decree was erroneous and must be corrected. 

Without discussing them, we need only add a few words about two 
other matters. In our opinion, the claims of the Pittsburgh Trolley 
Pôle Company and of Nicola Bros, stand, in substance, on the same 
footing as the others, and should be allowed against the Guaranty Com- 
pany only for the amount actually paid for them. And we décline to 
consider in this proceeding the effect of the counter indemnity given by 
Bray to two of the Evansville bani<s to protect them against loss under 
the indemnity to the Guaranty Company that is referred to in the 
statements of fact found in 170 Fed. and in 225 U. S. This is a matter 
with which Laura Eichel had nothing to do, and the decree now under 
considération is only determining her right against the Guaranty Com- 
pany. She is entitled to recover a certain sum from that company, and 
the amount cannot be diminished by deducting money that Bray may 
owe to the company under a contract to which she was not a party, and 
of which (so far as appears) she had no knowledge, 

The subjects of interest and of costs in the court below we shall 
leave for détermination by the District Judge in the final adjustment. 
Our decree will only cover the costs of this appeal. 

It is évident from what has been said that the decree appealed from 
must be considerably diminished, but we are not in a position to state 
the true amount exactly. Whatever sums hâve been awarded by the 
bankruptey court in West Virginia on account of thèse claims should, 
of course, be credited, and such other crédits should be given as may 
be necessary when the claims specially referred to herein are adjusted. 

The decree is reversed, with the costs of appeal, and with instructions 
to enter a decree in accordance with this opinion. 
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BASSETT, County Treasurer, v. TJTAH COPPER CO. 
(Circuit Court of Appeals, Eighth Circuit. November 14, 1914.) 

No. 4027. 

1. Appeal and Eebob ®=>719 — Review — Ekrob Not Assioned. 

Comp. Laws Utah 1907, § 25G6, as amended by Laws 1909, c. 03, pro- 
vides for the asses.sment of miiiing property by the state board of equali- 
zation, and tliat any mine owiier dissatisfied vvitli the assessmeut may ap- 
ply to the board for its correction between certain dates. Sections 2ti84- 
2686 provide geuerally that any property owner may pay a tax under pro- 
test, and in an action against the otlicer to whom it is paid may recover 
any part whioh is adjudged illégal. HeM, that the refusai of a I>istrict 
Court to charge a jury that a corporation mine owner was precluded from 
maintalning an action under such statute because of its failure to apply 
to the board of equalization for a correction of its assessment between 
the dates specifled in the statute was not a "plaln error," which the Cir- 
cuit Court of Appeals could eonsider under rule 11 of the court (188 Fed. 
ix, 109 C. C. A. Ix), in the absence of au assignment of error covering the 
question, and especlally where it was shown that plaintifl''s oiîicers had 
appeared before the board several tim.es prior to the timo tixed for such 
formai application and discussed with it the questions at issue between 
them. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 2968- 
2982, 3490; Dec. Dig. <g=»719.] 

2. Taxation <S=:>3e6 — Assessment — Statement bt Cobpobation Taxpayeb. 

Where the form furnished by a state taxlng board to a minlng corpora- 
tion for its annual statement required by statute contained a blank space 
for the post office address of the person making the same, the fact that 
such blank was not fllled did not invalidate the statement, when the re- 
quired address was given in full in another place therein. 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 612-619 ; Dec. 
Dig. <S=>366.] 

3. Taxation i®=>366 — Assessmea't— Statement bt Corporation Taxpayeb — 

"Managing Agent." 

Comp. Laws Utah 1907, § 2566, as amended by Laws 1909, c. 63, re- 
quires an annual statement from mine owners to the state board of 
equalization as a basis for taxation, to be veriiied. If a corporation, by 
Its "président, secretary, superin tendent or managing agent." Plaintiff 
corporation filed such a statement, verified by one who described himself 
as "tax agent," and who, it was shown, was the gênerai tax agent of the 
Company. Held, that he was a "managing agent" within the meaning of 
the statute, and that in any event, where the statement was accepted by 
the board without objection and made the basis for plaintifiC's assess- 
ment, his authorlty to make It could not thereafter be questioned (citing 
Words and Phrases, Managing Agent). 

[Ed. Note.— For other cases, see Taxation, Cent. Dig. §§ 612-619 ; Dec. 
Dig. <S=»366.] 

4. Taxation <S=>375 — Assessment — Valuation of Proceeds or Mines, 

Items of expenditure allowable to a minlng company as déductions In 
the valuation of the proceeds of its mines for purposes of taxation, under 
Comp. Laws Utah 1907, § 2568, as amended by Laws 1909, c. 63, con- 
sidered. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 624. 631, 671 ; 
Dec. Dig. <S=»375.] 

In Error to the District Court of tlie United States for the District 
of Utah ; John A. Marshall, Judge. 

or other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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Action at law by the Utah Copper Company against Fred C. Bassett, 
County Treasurer. Judgment for plaintiff, and défendant brings er- 
ror. Reversed, subject to right of plaintiff to file remittitur. 

I. E. Willey and Barnard J. Stewart, both of Sait Lake City, Utah. 
for plaintiff in error. 

A. C. Ellis, Jr., and Russell G. Schulder, both of Sait Lake City, 
Utah (Dickson, Ellis, Ellis & Schulder, of Sait Lake City, Utah, on 
the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

SMITH, Circuit Judge. The défendant in error, the Utah Copper 
Company, hereafter called the plaintiff, is a New Jersey corporation, 
and is and was during the year 1911 owner of an extensive low-grade 
copper mine carrying lead and a trace of gold and silver, near Bing- 
ham, in Sait Lake county, Utah. The metals in the mine are mixed 
with silica, and this crude mixture contains about li^ per cent, of 
copper and 20 cents in gold and silver to the ton. The Constitution 
of Utah, which went into efïect January 4, 1896, provides (section 4, 
art. 13) : 

"Ail mines and miniug claims, both placer and rock In place, containing or 
bearing gold, silver, copper, lead, coal or other valuable minerai deposits, after 
pnrchase thereof from tlie United States, sliall be taxed at the priée paid the 
United States therefor, unless the surface ground, or some part thereof, of 
such naine or claim, is used for other than miuing purposes, and has a sep- 
arate and independent value for such other purposes; in which case sald 
surface ground, or any part thereof, so used for other than mining purposes;. 
shall be taxed at its value for such other purposes, as provided by law ; and 
ail the machlnery used in mining, and ail property and surface improvements 
upon or appurtenant to mines and mining claims, which hâve a value separate 
and independent of ail such mines or mining claims, and the net annual pro- 
teeds of ail mines and mining claims, shall be taxed by the state board of 
equalization." 

This being not self-executing (Mercur Gold Mining & Milling Co. v. 
Spry, 16 Utah, 222, 52 Pac. 382), the Législature passed the following 
statute (section 2504, Compiled Laws of Utah 1907) : 

"Sec. 2504. AU mines and mining claims, both placer and rock in place, con- 
tainlng or bearing gold, silver, copper, lead, coal, or other valuable minerai 
deposits, after purchase thereof from the United States, shall be taxed at the 
price paid the TJnited States therefor, unless surface ground, or some part 
thereof, of such mine or claim is used for other than mining purposes, and has 
a separate and independent value for such other purposes ; in which case said 
surface ground, or any part thereof, so used for other than miuing purpo.ses 
shall be taxed at its value for such other purposes; and ail the machlnery 
used in mining, and ail property and surface improvements upon or appur- 
tenant to mines and mining claims, which hâve a value separate and inde- 
pendent of such mines or mining claims, and the net annual proceeds of ail 
mines and mining claims, and also the net annual proceeds of coke made from 
coal, or bullion or matte made from ore not taxed, which is deemed a product 
of the mines, shall be taxed as other Personal property." 

In 1909 the Législature, by chapter 63, passed the following as substi- 
tutes for the Compiled Laws indicated : 

"Sec. 2513. Ail property and franchises owned by railroads, street rai]- 
roads, car, telegraph and téléphone, electric llght, pipe Une, power, canal, ir 
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rigating and express companies operated in more than one county in tliis 
State, and ail the machinery used in mining and ail property and surface im- 
provements upon or appurtenant to mines and mining claims, wliieli hâve a 
value separate and Independent of ail such mines or mining claims, and the 
net annual proceeds of ail such mines and mining claims, in this state, must 
be assessed by the state board of equalizatlon as hereinafter provided." 

"Sec. 2566. Every person, corporation, or association engaged in mining 
upon a vein or Iode, or placer mining claim, containing any gold, silver, coal 
or other valuable minerai deposits, must each year, make out a statement of 
the gross yleld of the above named metals or minerais from each mine owned 
or worked by such person, corporation, or association during the year next 
preceding the lirst Monday in January and the value thereof, which state- 
ment shall give the fine ounces of gold and silver, and pounds of lead and 
copper, also the net annual proceeds of coke made from coal, or buUion or 
matte made from ore not taxed which Is deemed a product of mines. Also 
a statement showing ail the machinery used in mining, and ail property and 
surface improvements upon or appurtenant to each mine or mining claim, 
which hâve a value separate and independent of ail such mines or mining 
claims owned or worked by such person, corporation or association during 
the year preceding the first day of January, and the value of the same at 
twelve o'clock on the first day of January. Such statement must be verified 
by the oath of such person, or by the président, secretary, superintendent or 
managing agent of such corporation or association, who must furnish the 
same to the state board of equalizatlon on or before the second Monday of 
February in each year. The owner or owners of any mines, dissatisfled with 
the assessment made upon its net proceeds, or other property, may between 
the third Monday In May and the second Monday in June apply to the board 
to hâve the same corrected in any particular, and the board may correct and 
inerease or lower the assessment made by it to equalize the same with the 
assessment of other property. 

"Sec. 2567. The statement mentioned in the preceding section as to net 
proceeds of mines must contain a true and correct account of the actual ex- 
peuditures of money and labor in extracting the ore or minerai from the 
mine, transporting the same to the mill or réduction works, and the réduction 
of the ore and the conversion of the same Into money, or its équivalent, dur- 
ing the year. 

"Sec. 256S. In making the statement of the expenditures mentioned in the 
preceding section there must be allowed ail money expended for necessary la- 
bor, machinery, and supplies needed and used in the mining opérations, for 
Improvments necessary in and about the workings of the mine for reducing 
the ore, for the construction of mllls and réduction works used and operated 
in connection with the mine, for transporting the ore, and for extracting the 
metals and minerais therefrom; but the money invested in the mines or im- 
provements during any year except the year immediately preceding such state- 
ment must not be Included thereln. Such expenditures shall not include the 
salaries or any portion thereof of any person or offlcers not actually engaged 
in the work of the mine, or personally superintendlng the management 
thereof." 

"Sec. 2571. If any person, corporation, or association engaged in mining, as 
mentioned herein, refuses or neglects to make and deliver to the state board 
of equalizatlon the statement mentioned in this chapter, the state board of 
equalizatlon must assess and llst the property, and assess the net proceeds of 
mines from the best information and knowledge It can obtain. Such person, 
corporation or association refusing upon demand to furnish such statement tc> 
the state board of equalizatlon, shall be subject to a llke penalty as is pro- 
vided in subdivision two, section twenty-flve hundred and twenty-one and in 
section twenty-flve hundred and twenty-two, Complled Laws of Utah 1907, 
for failure to furnish statement to a county assessor. 

"Sec. 2572. Nothing In this title contalned shall be construed to exempt 
from taxation the improvements, buildings, érections, structures, or machinery 
placed upon any mine or mining claim, or used in connection therewith, which 
hâve a value separate and independent of such mine or mining claim, or sup- 
plies used elther in mills, réduction works or mines, but such property must bt 
assessed as provided by law." 
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The plaintiff having filed a statement in attempted compliance with 
section 2566, which sliowed the net proceeds of the mine for the year 
1911 to be $1,835,796.13, the state board of equalization deducted froni 
the crédits claimed bv the company on account of mining $113,058.76, 
on réduction $136,350.73, on Arthur mil! $885,368.34, on Magna niiîJ 
$139,545.33, or a total of $1,274,323.16, and added this to the amount 
reported by the company as net earnings, and assessed the company 
upon net earnings at $3,110,119.29. Tins was certified as required 
by law to the authorities of Sait Lake county, and the plaintiff was 
taxed thereon $86,974.48. This it paid under prétest, and brought suit 
to recover $35,636.45. The case was tried by the court to a jury, and 
at the conclusion thereof the court directed the jury to return a ver- 
dict for the plaintiff for $29,444.83, and the county treasurer, hereaft- 
er called the défendant, sued out this writ of error. 

[1] It is first contended that this action would not lie at ail because 
of the closing portion of section 2566 : 

"The owner or owiiers of any mines, dissatisfled with the assessment mnde 
upon its net proceeds, or other property, inay between the third Moiiday in 
May and the second Monday in June apply to the board to hâve the saine 
eorrected in any particular, and the board may correct and Increase or lower 
the assessment made by it to equalize the same with the assessment of other 
property." 

It is said that the action of the board under this statute was judicial 
in character, and the fact that no such application for correction was 
made defeats this action. Stanley v. Supervisors of Albany, 121 U. 
S. 535, 7 Sup. Ct. 1234, 30 L. Ed. ÏOOO; Western Union Telegraph Co. 
V. Gottlieb, 190 U. S. 412, 426, 23 Sup. Ct. 730, 47 L. Ed. 1116. It is, 
provided by rule 11 of this court (188 Fed. ix, 109 C. C. A. ix) : 

"Tlie plaintiff in error or appeUant shall file with the clerk of the court be- 
low, with his pétition for the writ of error or appeal, an assignaient of er- 
rors, whleh shall set out separately and particularly each error asserted and 
Lntended to he urged. * * * When this is not done, couusel will not be 
heard, except at the reqnest of the court ; and errors not assigued according 
to this rule wlU be disregarded; but the court, at its option, may notice a 
plain error not assigned." 

We find no assignment on this subject conforming to this rule. The 
only assignment that in the most remote way refers to this particu- 
lar portion of the statute is the tenth : 

"Tenth. The court erred in refusing to give to the jury the followlng spé- 
cial charge, requested by the défendant: 'The Jury are instructed that, under 
the law of this state, eve^y person, corporation, or association eugaged in 
mining upon a vein or Iode, or placer mining clalm, containing any gold, sil- 
ver, coal, or other valuable minerai deposits, must each year make out a state- 
ment of the gross yield of the above-named nietals or minerais from each 
mine owned or worked by such person, corporation, or association, during the 
year next preceding the tirst Monday in January, and the value thereof, which 
statement shall give the fine ounces of gold and sllver, and pouuds of lead 
and copper, and also the net annual proceeds of coke made from coal, or bul 
lion or matte made from ore not taxed, which is deemed a product of the 
mine; also a statement showing ail machinery used in mining, and ail prop- 
erty and surface improvements upon or appurtenant to each mine or mining 
claim, which hâve a value separate and independent of ail such mines or min- 
ing claims owned or worked by such person, corporation, or association, dur- 
ing the year preceding the Ist day of January, and the value of the same at 



BASSETT V. DTAH GOPPER CO. 815 

12 o'clock on the Ist day of January. Such statement mu»t be verifled hy 
tlie oatli of snch persou, or by the président, seeretary, superintendent, or 
managing agent of sucb corporation or association, who must furnisli tlie 
same to tbe state board of equalization on or before tbe second Monday of 
February in each year. The owner or owners of any mine, dissatisfled with 
the assessment made upon its net proceeds or other property, niay between tbe 
third Monday in May and the second Monday in June apply to tlie board to 
bave tbe same corrected in any particular, and tbe board may correct and in- 
crease or lower the assessment made by it to equalize the same with tbe as- 
sessment of other property. If any person, corporation, or association en- 
i-'aged lu mining, as mentioned herein, refuses or neglects to make and deliver 
to the State board of equalization the statement mentioned in this chapter, 
the state board of equalization must assess and Ust the propery and assess the 
net proceeds of mines from the best information and knowledge it can obtain. 
Sucb person, corporation, or association, refusing upou demand to furnish 
such statement to tlie state board of equalization, shall be subject to a like 
penalty as is provided in subdivision 2, section 2521, and section 2522, Com- 
Ijiled Laws of Utah 1907, fôr failure to furnish statement to a county assessor. 
If you find that tbe statement, so required to be made by such person or cor- 
l)uratlou, was not verifled by tbe oath of the président, or secretary, or super- 
.iitcndent, or managing agent of said corporation, and that the sald board of 
equalization, after a hearing and investigation, detennined what said net pro- 
ceeds of plaintifC's mines were, for the year 1911, and that the same was as- 
sessed at $H,110,119.20 as the net proceeds of said mine, tben you are in- 
structed that the action of sald board, in determining the said net proceeds to 
l)c the sum of $3,110,119.20, and the levy aud assessment tbereon was valid; 
aud you are instructed to bring in a verdict for the défendant.' " 

This manifestly has référence to the next point considered by the 
court, and was not a setting eut "partictilarly" of the question now un- 
der considération. The question at once arises whether this is a plain 
errer, which would permit, if not recjuire, the court to consider the 
point. This seems to require a considération of sections 2684, 2685, 
and 2686 of the Compiled Laws of Utah, which are as follows: 

'•^^ec. 28S4. In ail cases of levy of taxes, licenses, or otber demands for 
public revenue wbicb is deemed unlawful by the party whose property Is 
tbus taxed, or from whom such tax or license is demanded or enforced, such 
party may pay uuder protest such tax or license, or any part thereof deemed 
unlawful, to the oflicers designated and authorized by lavv to coUect the same ; 
and tbereupou tbe party so paying or his légal représentative may bring an 
action in any court of compétent JHrlsdlction agalnst the offlcer to whom sald 
tax or license was paid, or against the county or municlpality on whose be- 
half the same was coUected, to recover said tax or license or any portion 
thereof paid uuder protest. 

"Sec. 2GSr). In case it be determined in such action that said tax or license, 
or any portion thereof, so paid nnder protest was unlawfully collected, judg- 
ment for reeovery thereof and lawful Interest thereon, together with costs of 
action, shall be entered In favor of the plalntlfC, and upon being presented 
with a duly autheutieated copy of such judgment, the pi-oper officer or offl- 
cers of the county or municlpality wbose olticei-s coUected or recelved sucb 
tax or license shall audit and allow such judgment, and cause a warrant to 
be drawn on the treasurer of that county or municlpality for the amount re- 
covered by said judgment in favor of the légal holder thereof; and when any 
such judgment has been or may bereafter be obtalned against a county, and 
any portion of the taxes included in the judgment were state, state school, 
county school, or district school taxes which bave been or may hereafter be 
paid over to the state, state scbool, county scbool, or to any school district, 
by such county, the pi-oper ofhcer or officers of the state, state school, county 
scbool, or any school district shall, upon demand by such county, cause a war- 
rant to be drawn upon the treasurer of the funds of the state, state school, 
county school, or auy school district, and in favor of such county, for the 
amount of sucli taxes received by the state, state school. county school, or any 
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scbool district, together wlth légal Interest thereon and an équitable portlort 
of the eosts of the action. 

"Sec. 2686. Ttie remedy hereby provided shall supersede the remedy of in- 
junction and ail other remédies wbich might be invoked to prevent the col- 
lection of taxes or licenses alleged to be irregularly levied or demanded, ex- 
cept in unusnal cases where the remedy hereby provided Is deemed by the 
court to be Inadéquate." 

It appears that after the attempted compliance with section 2566 by 
the plaintiiï at the direction and request of the state board the officers 
and agents of the plaintifif appeared four times before it, and the ques- 
tion of the déductions claimed by the plaintiff corporation were on each 
of thèse occasions considered and discussed by the board and the oflî- 
cers of the plaintiff. 

In Centennial Eurêka Mining Co. v. Juab County, 22 Utah, 395, 62 
Pac. 1024, the Suprême Court of Utah had to pass upon the question 
of an assessment upon the net proceeds of a mine for the period from 
May 31, 1895, to May 31, 1896. This, it will be noted, was for a period 
from May 31, 1895, to January 4, 1896, before the présent Constitu- 
tion of the State was adopted, and until April 5th, when the iîrst law 
was passed to carry into exécution the constitutional provision, and 
the time from April 5th to the end of the fiscal year, when there were 
both constitutional and statutory provisions for such tax. Referring to 
the statute just quoted, the court said: 

"When a party pays an unlawful tax under protest, a cause of action, un- 
der the provisions of section 180 [sec. 2684] at once accrues in favor of such 
party to recover such tax." 

It is manifest that, even if the provision referred to in section 2566 
was applicable to the plaintiff, the failure to hold that no action would 
lie in the absence of such application is not a plain error, which this 
court could consider, even were it so inclined. 

[ 2 ] The second point made is that, the plaintiff having f ailed to file a 
statement as required by section 2566 of the Compiled Laws as amend- 
ed, the assessment was made under section 2571 of said laws. The al- 
leged defect in the statement is that it failed in the vérification to give 
the post office address of the agent, C. M. Brown, and that he was not 
the managing agent of the plaintiff as required by section 2566. 

There was no requirement of law that the vérification of the man- 
aging agent should show bis post office address, except that under 
chapter 63 of the Laws of 1909, section 2584, in defining the powers 
of the State board of equalization, in the third subdivision thereof in- 
cludes the power "to make out and prépare and enforce the use of 
forms in relation to the assessment of property," and the form furnish- 
ed for the statement provided for in section 2566 has a blank in which 
to insert the post oflfi.ce address of the affiant. In this case, in place of 
filling in his post office address at that point, in the caption of the same 
form he fiUed in : 

"Owner, Utah Copper Company. Résidence and post ofRce address, C. M. 
Brown, Tax Agent, 604 MeCornick Building, Sait Lake City, Utah." 

The contention that when, upon the form itself fumished by the 
State board of equalization, the post office address was thus given in 
full, the failure to fill it in at the particular point a blank was left for 
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it in his affidavit will defeat the plaintiflE's daim for over $27,000 
is so refined and technical that to sustain it would bring a court in- 
to disrepute. But it is said that C. M. Brown, who made this affi- 
davit, was not the managing agent, as required by section 2566, al- 
though he swore he was. The term "managing agent" in this connec- 
tion has never been defined by the Suprême Court of Utah. 

[3] It appears that C. M. Brown has been assessor of Sait Lake 
county, and after his term was out he was employed by the plaintiff as 
its gênerai tax agent. The character of his employment as tax agent 
appeared upon the face of the statement, and no criticism of it was 
ever made by the state board of equalization. In the absence of an 
authoritative construction by the Suprême Court of Utah, we think 
that one specially employed as tax agent and in gênerai charge of ail 
the company's tax matters was a managing agent within the meaning 
of the statute. See 5 Words and Phrases, 4320. Suffice it to say that 
the board of equalization never raised any question as to his right to 
make the affidavit, but accepted it and made the assessment by correc- 
tion of his statement, and it is not for the défendant to successfully 
raise this question. 

[4] This brings us to the merits of this case, and the facts were, so 
far as is shown, undisputed. It appears that a portion of the mines 
was leased for the year 1911, and in accounting for receipts the plaintiff 
only accounted for the royalties paid as rent. It must be remembered 
that the tax in question is a personal property tax (section 2504, Com- 
piled Laws of Utah 1907), and if any further taxes were to be imposed 
on account of the portion of the mines leased they should hâve been 
assessed to the lessees. Aside from this the plaintiff made an agree- 
ment in open court that the entire proceeds of the mining opérations 
of the Utah Copper Company were $12,836,779.82, which included the 
royalties and no more, and no effort was ever made to cancel this agree- 
ment. The state board of equalization allowed $1,954,793.38 as a dé- 
duction under the heading of development for stripping. Défendant 
now asks to hâve this revised in order to offset apparently the disal- 
lowance of some items by the state board of equalization. The con- 
tention is that more stripping was done than necessary, but it was not 
intended the state should take over the management of the mine and 
say that this shaft was unwise or this stripping improper. 

Waiving the question as to the right of the défendant to set up mat- 
ter that the state board of equalization allowed to furnish an offset to 
matter it erroneously disallowed, the- court is of the opinion that, as 
the évidence without conflict shows the sum claimed was actually ex- 
pended for that purpose in the year 1911, it was properly allowed, not- 
withstanding the ore under the stripping was not ail mined that year. 
If, as is probable, there is ore under the stripping, the state will get its 
taxes the year it is mined. If there should be no ore under the strip- 
ping, the company would hâve lost the money so spent, and under the 
state System of taxation it ought to collect nothing on it in the way of 
taxes. The state board also allowed under the head of development 
$25,032.19, expended for a dumping ground for still lower grade ore 
than the average. For the reasons already given as to stripping charg- 
ed, this was properly allowed by the District Court. The state board 
219 F.— 52 
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refused to allow plaintiflf $1,024,913.67 on account of improvements at 
the Arthur and Magna Mills, at Garfield, Sait Lake county, Utah. 
There are no facilities at the mines for the opération of redtiction 
Works. There is no adéquate supply of water, "which is essentiel to 
separate 21 tons of silica from every 22 tons of crude material. At 
the nearcst available place, about 12 or 14 miles from the mine in a 
direct line and about 18 miles by railroad, but vvithin the same county, 
the plaintif? erected two mills, one called Arthur, and the other callecl 
Magna. Thèse mills do no business, except for the plaintiff company. 
Certain enlargements or improvements were made in them in 1911. 
The board of equalization refused to allow crédit for thèse works. 
Thèse sums were clearly expended "for the construction of mills and 
réduction works used and operated in connection with the mine," and 
this sum should hâve been allowed under section 2568 of the Laws of 
Utah of 1909. It appears, however, that $17,115.48 was expended at 
the mills in bunkhouses, a messhouse, and a dormitory. Thèse ex- 
penditures should not hâve been included in the réductions. The court 
allowed as déductions office expenses at Sait Lake City, $38,541, pur- 
chasing agent at New York $4,000, and C. M. Brovvn, tax agent, $375. 
None of thèse items should hâve been allowed. 

The conclusion is that the gross déductions, as embraced in the ver- 
dict, were $60,731.48 too much. The taxes upon this sum amount to 
.$1,698.35, and the interest at 8 per cent, from the time of payment to 
ihe time of trial amounts to $67.55. The total excess of the recovery 
was therefore, $1,765.90. 

It is therefore ordercd that, if the défendant in error, the plaintiff 
below, files with the clerk of the District Court of Utah within 60 days 
a remittitur from the face of the judgment of $29,444.83 the sum of 
$1,765.90, thus leaving said judgment at its date for $27,678.93, upon 
the fih'ng of a certificate to that efïect from the clerk of the United 
States District Court for the District of Utah, the judgment in this 
case will stand affirmed ; otherwise, it will be reversed and remanded, 
with directions to set aside the verdict and grant a new trial ; and in 
any event there will be a judgment for the costs of this court against 
the défendant in error. 



PITTSBUEG-BUFFALO CO. v. AMERICAN FIDELITY CO. 

(Circuit Court of Appeals, Tliird Circuit. February 4, 1915.) 

No. 1890. 

1. Principal and Surett <5=5l62— Dischakge or Sueety — Depabtttke from 
CoNTRACT — Questions for Jubt. 

On an issue as to whether a surety on a contract to purchase coal had 
been cUscharged by reason of alleged departure, whetlier an order for 
coal given by tbe buyer was one conteinplated by and to be performed un- 
der the terins of the contract, or whether the order and its acceptance 
formed a separate and independent contract, on which questions the évi- 
dence was in irreconcilable confliet, held for the jury. 

[Ed. Note. — For other cases, see Principal and Surety, Cent Dlg. g§ 
442-445; Dec. Dig. <@=162.] 

®=3For other cases see same topic & KBY-NUMBEH in ail Key-Numbered Digests & Indexes 
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2. Principal and Stjeett ®=»162 — Contbacts — Altbbation'. 

Where a surety for performance of a contract dénies llabllity on the 
ground that it has been altered, and tUe évidence as to whetlier altéra- 
tions and changes hâve in fact been niade and their nature, is confllcting, 
whether the contract has lieeu altered, and, if so, whether tlie altérations 
are material, are for the jury. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 
442-445; Dec. Dig. ■g=>162.1 

3. Principal and Surety <®=509 — Contract — Altération — Discharge — "^'ew 

Contract." 

Altération of a contract, in order to discharge a surety, niust be such îis 
to transl'orm it into a new and différent contract, requirlne the conciii'- 
rence of the parties making the altei'ation, and a meeting of minds in 
forming the new undertaking, .since a ''new contract" raeaus a new agrée- 
ment, and contemplâtes action by both parties malsing it. 

[Ed. Note. — For other cases, see Princinal and Surety, Cent. Dig. §â 158- 
161; Dec. Dig. <g=99.] 

4. Principal and Sueett <S=^99 — Contracts — Departure. 

Where a secured contract providing for the sale of Annabelle coal di'f 
not inhibit the parties from making other contracts for the sale of othei 
coals, the fact that the buyer purchased from and sold for the seller other 
grades of coal, and that the seller had contracted wlth the buyer for 
the sale of coal without notice to the surety, did not constitute departures. 
so as to relieve the surety from liability. 

[Ed. Note,- — For other cases, see Principal and Surety, Cent. Dig. §S 
158-161 ; Dec. Dig. ®=:>99.] 

5. Principal and Sl'rbtt <S=399— Change of Contract — Departure. 

Where a secured contract for the sale of Annabelle coal placed no ter- 
ritorial resti-ictions for the sale of coal on tbe buyer, the fact that tlic 
buyer, with the knowledge of the seller, purchased its coal for e.xport anti 
for delivery outside the territory preseribed in the contract, and went 
into the export business in compétition with the seller, were not such de- 
partures as would relieve the surety from liability. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §.5 
158-161; Dec. Dig. ®=»99.] 

6. Principal and Surety <ê=>162 — Change of Contract — Departure. 

Where a secured contract for the sale of Annabelle coal provlded that 
the buyer should act as the seller's sales agent, and should make sales 
at priées flxed by the seller on specifled commissions, whether sales made 
by the buyer at différent priées constituted a departure, so as to relieve 
the surety from liability, depended on whether the coal so sold was Anna- 
belle coal, and whether such sales were of coal delivered uuder the con- 
tract and made with the selling company's knowledge, which questions 
were for the jury. 

(Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. §§ 442- 
445 ; Dec. Dig. <®=>162.'] 

7. Principal and Surety <S=99 — Change of Contract — Departure, 

Where a secured contract for the sale of coal by plaintifif to D. & Co. 
provlded that the latter should take monthly 50 per cent, of the output 
of the Annabelle mines, but contained no penalty for a breach of such 
provision, such breach merely restored to plaintifC the right to enter D. 
& Co.'s othervrtse exclusive territory and sell in compétition with theui 
the portions of the coal which they failed to take under their contract, so 
that a breach of such covenant did not constitute a departure from or an 
altération of the contract terms, relieving the surety. 

[Ed. Note. — For other cases, see Principal and Surety, Cent Dig. §§ 
158-161; Dec. Dig. <@=99. 

Discharge of surety by altération of instrument, see note to Zeigler 
v. Hallahan, 66 C. C. A. 6.] 

®=3For other cases see saine topic & KEY-NUMBER in ail Key-Nuœbered Digests & Indexes 
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8. Trincipal and Rukety ®=>99 — Change of Contbact — ^Departure. 

Whether plaintlff's act In acceptlug notes from D. & Co. for coal de- 
livered under a secured sales agency contract, Instead of requiring pay- 
aient on the 20th of the month for coal sold In the previous month, as 
the contract provlded, constituted a departure relieviug the surety from 
llability, depended on whether the notes were given and accepted In pay- 
ment, and whether the change in the manner of payment so operated to 
affect the rights and liabilltles of the surety as to discharge tt from lia- 
bility under the relaxation of the rule of strictisslml juris, when applied 
to undertakinjrs of corporate sureties for profit, the first of wbich ques- 
tions was for tho jury. 

[Ed. Note. — For other ca.ses, see Principal aud Surety, Cent. Dig. §§ 153- 
161; Dec. Dig. <S==99.] 

9. Principal and Subety i©:;:^1)9 — Cuange ov Contract — Departure. 

Where a secured sales ageney contract only prevented plaintiff from 
selliiig AmiaLelle coal in the territory glveu to D. & Co., tlie fact that 
plaintiff shipped other coal into D. & Co.'s territory did uot eoustitute a 
departure from the contract, relie\ing the surety. 

[Ed. Note. — For other cases, see Principal aud Surety, Cent. Dig. ^^ 158- 
161 ; Dec. Dig. <S==99.] 

10. Petncipal and Sukety ®=399 — Change or Contract — Depap.ture. 

Where a secured sales agency contract applied solely to Auuabelle coal, 
the fact that the sciling agents purcfhased coke produced from other mines, 
and that the coal conipany sohl coke to such agents under orders provid- 
ing difCei'ent ternis of profit and rates of payment than those siiecifled in 
the contract, did not constitute a departure. 

[Ed. Note. — For otîier cases, see Principal and Surety, Cent. Dig. §§ 158- 
161 ; Dec. Dig. ©=>99.] 

In Error to the District Court of the United States for the West- 
ern District of Pennsylvania ; Wm. H. Hunt, Judge. 

Action by the Pittsburg-Buffalo Company against the American 
Fidelity Company. Judgment for défendant, and plaintifï brings er- 
ror. Reversed, and new trial granted. 

William A. Stone and E. O. Golden, both of Pittsburgh, Fa., for 
plaintiiï in error. 

Richard H. Hawkins, of Pittsburgh, Fa., for défendant in error. 

Before BUFFINGÏON, McPHERSON, and WOOLLEY, Cir- 
cuit Judgcs. 

WOOLLEY, Circuit Judge. The Pittsburg-Buffalo Company, the 
plaintiiï corporation, hereafter referred to as the Coal Company, was 
in the business of sciling coal for mine operators, and was under con- 
tract to provide a market for and to sell the entire product of the 
Annabelle mines. J. K. Dimmick & Co. was a copartnership engaged 
in the business of selling coal chiefly to consumers. On January 
20, 1912, the Coal Company entered into a contract with Dimmick & 
Co., whereby the former appointed the latter its exclusive agent for 
the sale of coal from the Annabelle mines, in territory which may ue 
described as the New England states, and also its agent for the sale 
of the same coal in a portion of the Middle Atlantic states, reserving 
to itself the right to sell Annabelle coal in the latter district directly 
through certain of its agencies' then established, and to fîll orders for 
Annabelle coal for sale outside of the districts described, and to name 

<g=>For other cases Bee same topic & KEY-NUMBBR lu ail Key-Numbered Digests & Indexes 
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the price at which Annabelle coal should be sold in the two districts, 
below which neither party could make sales. The terms of sales and 
payment contemplated that Dimmick & Co. should send orders to the 
Coal Company, and that the coal, when shipped, should be billed to 
Dimmick & Co. at the selling price thereof, less the commission stipu' 
lated, and that thereafter Dimmick & Co. should rebill the coal to their 
customers, guaranteeing payment therefor. Dimmick & Co. undertook 
to purchase from the Coal Company enough coal each month to en- 
able the Annabelle mines to run at least 50 per cent, of their capac- 
ity; otherwise, the Coal Company reserved to itself the right to en- 
ter Dimmick & Co.'s territory and sell Annabelle coal. The period of 
the contract extended from the date of its exécution to March 31, 
1915. 

To secure the f ull performance of the contract, each party executed 
and delivered to the other a bond in the sum of $25,000, upon which 
the American Fidelity Company, the défendant in this action, and 
hereafter referred to as the Surety Company, became surety. Upon 
the bond executed by Dimmick & Co. and the Surety Company to the 
Coal Company, this action was brought. The breaches of the contract 
relied upon for recovery on the bond had their crigin in an order 
made on November 9, 1912, by Dimmick & Co. upon the Coal Com- 
pany, and by the latter accepted and in part perf ormed. By this order 
Dimmick & Co. directed the Coal Company to ship and consign to 
them at Curtis Bay Fiers, Baltimore, Md., 30,000 tons of Annabelle 
coal in monthly installments of 10,000 tons, beginning December Ist 
thereafter, at the net price of $1.40 per ton, payment on the 20th of 
the month following^ confirming an agreement previously made be- 
tween officers of the two companies. In December, 1912, 10,000 tons 
were shipped, and on January 2, 1913, notes were given in an amount 
equal to the total purchase price thereof, maturing upon dates beyond 
January 20, 1913, and when due were paid. During the month of 
January, 1913, pursuant to the same order, a quantity of coal was ship- 
ped by the Coal Company to Dimmick & Co., for which the Coal Com- 
pany was not paid, and for which it claimed payment in the sum of 
$9,390.07, which amount represents the selling price of the coal, less 
commissions retained, pursuant to the contract. Thereafter Dimmick 
& Co., notified the Coal Company to cease shipments and refused to 
take more coal. The Coal Company was able to sell for the account of 
Dimmick & Co. only a portion of the coal contracted for delivery in 
the month of February, and thereby sustained a loss of $2,762.62. This 
sum, and the aforementioned sum of $9,390.07, make a total sum of 
$12,152.69, which, together with interest thereon from March 20, 
1913, is the amount which the Coal Company seeks to recover in this 
action. 

The Surety Company defended this action upon the ground that the 
order made and accepted on November 9, 1912, and in part performed 
by both parties, was not made under the contract upon which it was 
surety, or, if under that contract, it was made after the terms thereof 
had been departed from and materially altered and varied, without no- 
tice to it, thereby discharging it from its surety obligation. The par- 



ticulars in which it claims departure, excepting the last, are acts ex- 
clusively attributed to Dimmick & Co., and are enumerated as fol- 
lows : That Dimmick & Co. (1) purchased f rom and sold for the Coal 
Company other grades of coal than the Annabelle coal ; (2) purchased 
plaintiff's coal for export, and delivery outside of the prescribed ter- 
ritory ; (3) sold coal at priées not fixed by the Coal Company, in some 
instances yielding profits in excess of the commission stipulaîcd, and 
in others causing losses; (4) went into the export business in compé- 
tition with the Coal Company; (5) instead of acting as sales agent, 
became speculators, selling coal short and for future deliveries ; (6) did 
not take monthly 50 per cent, of the output of the Annabelle mines ; 
and (7) that, instead of settling for coal sold each month upon tlic 
20th of the foilowing month, gave notes which were accepted by the 
Coal Company. Based upon the argument that thèse acts were de- 
partures from the contract, and that therefore the Surety Company 
was discharged, the Surety Company moved that the jury be directed 
to render a verdict for the défendant. The motion was allowed, and 
the verdict directed. 

In denying a motion for a new trial, and entering judgment on the 
verdict, the court delivered an opinion wherein it appears that the 
grounds upon which it directed a verdict for the défendant were acts 
which, though related to those of Dimmick & Co., were more directly 
attributed to the Coal Company, and for convenience are named and 
enumerated as f ollows : The Coal Company (8) entered into other con- 
tracts with Dimmick & Co. for the sale of coal, widiout notice to the 
surety; (9) shipped coal into the designated territory from other 
mines than from the Annabelle mines; (10) shipped coal and coke 
upon ternis as to profits and rates of payment différent from those 
tlxed by the contract; and (11) instead of requiring Dimmick & Co. 
le make payments on the 20th of each month, the Coal Company per- 
mitted them to make payments at différent periods and by promissory 
notes. 

The one question before the court on review, based upon the one er- 
ror assigned, is whether the trial court erred in directing the jury to re- 
turn a verdict for the défendant. At the trial there was no dispute about 
the exécution of the contract of Januarv 20, 1912, the delivery and 
acceptance of the order of November 9, 1912, the amount of coal de- 
livered pursuant thereto, its price, the failure of Dimmick & Co. to 
make payment therefor, and the resuit in damages to the Coal Com- 
pany. The testimony was addressed principally to questions whether 
certain acts of Dimmick & Co. were departures from the contract, 
whether the Coal Company had knowledge thereof or gave assent 
thereto, whether contracts for the sale of coal other than Annabelle 
coal were made between the two companies, and whether Dimmick 
& Co. sold coal at priées other than at the price stipulated, and dis- 
posed of the same for export and in territory other than that describ- 
ed in the contract. Of the several questions involved in the confusion 
of the controversy, there are three which in our opinion stand out 
boldly. 

[1] The first is whether the order of November 9, 1912, was one 
of a number of orders contemplated by and to be performed under 
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the terms of the contract of January 20, 1912, for the faithful per- 
formance of which on the part of Dimmick & Co. the Siirety Com- 
pany was primarily bound, or whether that order and its acceptance 
formed a separate and independent contract, in no way related to nor 
intended to be performed under the tenns of the contract of January 
20, 1912, for the faithful performance of which the Surety Company 
was never bound. At the trial the Surety Company did not raise this 
question in this précise form, being rather incHned to treat what was 
done as departures from the contract on which the Surety Company 
was surety; nevertheless the testimony présents this question, and in 
presenting it the testimony discloses irreconcilable confîict. We are 
of opinion that the court below erred in not submitting to the jury 
this question as one preliminary to ail others, for, had the jury found 
that the order of November 9, 1912, was in itself a separate and inde- 
pendent contract — that is, a contract for the performance of which 
the défendant surety company never became surety — there would 
hâve been no occasion to hâve considered any other question. 

We find two other questions raised by the testimony. Assuming that 
the jury found that the order of November 9, 1912, and its acceptance, 
did not constitute a separate and independent contract, but was an 
order made or attempted to be made under the terms of the contract of 
January 20, 1912, then the second question is whether the parties to 
the contract had by their words or acts altered or changed its terms, 
and, if such was found to hâve been the case, then, third, whether the 
altérations or changes extended to the essential features of the con- 
tract, and were of a materiality that discharged the surety from its 
liability. 

[2] Upon the question whether altérations and changes had in 
fact been made, and, if made, what were their nature and extent, the 
testimony was unquestionably conflicting. Whether a contract has 
been altered or changed, and the character and extent of the altéra- 
tions made, if any, are questions of fact to be determined by the jury 
from the testimony when conflicting, though the materiality of such 
altérations, when established, is a question of law for the court. We 
think the court below erred in withholding thèse questions of fact from 
the jury. Before this court, as well as before the court below, there 
was presented no novel question of the law of suretyship, and in con- 
sidering the law which at présent is applicable to this case we need 
make référence to but several of the many décisions cited. This court 
held in the case of Zeigler v. Hallahan, 131 Fed. 205, 66 C. C. A. 1, 
that: 

"In determinuig whether a surety is discharged by an altération of the 
principal contract without Ms consent, the question is not whether the change 
was or could be prejudicial to Uim, but whether it effected a material altéra- 
tion of the agreement to which his undertaking of suretyship related ; and, if 
it did, he Is discharged, even though the change may hare been bénéficiai 
to him." 

In the same case, Judge Dallas, speaking for this court and quoting 
from Cross v. Allen, 141 U. S. 537, 12 Sup. Ct 71, 35 L. Ed. 843, 
stated the rule to be: 
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"That any material change In the contract on which be Is a surety, made 
by the principal parties to it without his assent, discharges the surety, even 
though he may be beneflted by sueh change; the reason being that lie haa 
not assented to the contract in its altered form, and has a right to stand 
upon the very terms of his undeitakiiig." 

In Bensinger v. Wren, 100 Pa. 503, the court said that: 

A surety "has a right to stand upon the very terms of his obligation and 
is bound no further. Any unauthorized variation in an agreement whicb a 
surety has signed, that may * * * substitute an agreement différent 
from that which he came into, discharges him." Miller v. Stewart, Q Wheat. 
680, 6 L. Ed. 189 ; Smith v. U. S., 2 Wall. 219, 17 L. Ed. 788, 

[3] There is no question concerning this law. The only question 
is whether this law applies to the facts of this case, and the only way 
to solve that question is to submit the case to a jury, in order that 
from the conflict of the testimony it may be determined whether the 
parties to this contract did in truth make altérations in it, and, if so, to 
ascertain their nature and extent. The theory of the discharge of a 
surety from a contract which has been altered is based upon the f act 
that he is not a party to the new contract created by the altération. If 
by altération an old contract is transformed into a new or différent 
one, thereby discharging a surety, a concurrence of the parties in mak- 
ing the altération and in the meeting of their minds in forming the new 
undertaking must hâve been présent. A new contract means a new 
agreement, and a new agreement between parties to an old one contem- 
plâtes the action of both parties in making it. Therefore we are of 
opinion that the court below erred in failing to submit to the jury the 
question whether the terms of the contract to which the obligation of 
the Surety Company related had in point of fact been altered by the 
parties, and, if found so to hâve been altered, then in failing to submit 
to the jury, under appropriate instructions upon the law, the question 
whether the altération was made by the act or with the consent of both 
parties with respect to an essential feature, thereby changing the con- 
tract from what it was when the Surety Company undertook to assure 
its performance. 

The Surety Company, however, takes a position far in advance of 
this, and maintains, with respect to certain matters, that by the conduct 
of Dimmick & Co., without regard to the knowledge of or acquies- 
cence therein on the part of the Coal Company, it is nevertheless dis- 
charged from its obligation of suretyship, and asks us to hold as a 
matter of law that if Dimmick & Co. sold a ton of Annabelle coal out- 
side of their prescribed territory, or at a price that yielded more or 
less profit than that fixed by the commission named in the contract, 
though the Coal Company neither assented to, acquiesced in, nor was 
informed of such a sale, an altération in the contract was made, though 
made by Dimmick & Co. alone, which released the Surety Company 
from its obligation to the Coal Company upon the defaulted payment 
of Dimmick & Co. for coal purchased, contending that by its obligation 
of surety it had not undertaken to protect and save harmless the Coal 
Company from acts of Dimmick & Co. donc otherwise than in the man- 
ner contemplated by the contract. 
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[4] The charge by the Surety Company (1) that Dimmick & Co. 
purchased from and sold for the Coal Company other grades of coal 
than Annabelle coal, and the ground for the court's refusai to grant a 
new trial (8) that the Coal Company had entered into other contracts 
with Dimmick & Co. for the sale of coal without notice to the surety, 
do not constitute departures, for nowhere in the contract do we find 
anything that inhibited the Coal Company and Dimmick & Co. making 
other contracts for the sale of other coal. 

[5] The departures charged against Dimmick & Co., even with the 
knowledge of the Coal Company (2) that Dimmick & Co. purchased 
plaintifï's coal for export, and for delivery outside of the prescribed 
territory, and thereby (4) went into the export business in compétition 
with the Coal Company, cannot be construed as departures from the 
original contract, because there is nothing in the contract which for- 
bade or hindered Dimmick & Co. buying coal for export or for delivery 
outside of the prescribed districts. While by the contract the Coal 
Company surrendered the right to sell Annabelle Coal in the New 
England district, and with certain exceptions in the Middle Atlantic 
district, it placed no territorial restrictions for the sale of coal upon 
Dimmick & Co. 

[6] Whether the fact, if true, (3) that Dimmick & Co. sold coal at 
priées not fixed by the Coal Company, yielding profits in excess of the 
commission stipulated, or at priées resulting in losses, constitutes a 
departure, dépends first upon a solution of the disputed question wheth- 
er such coal was Annabelle coal, and, if found so to be, then of the 
question whether such sales were made of coal delivered under the 
contract and made with the consent and the knowledge of the Coal 
Company. This is a matter for a jury under appropriate instructions 
upon the law. If the acts charged to Dimmick & Co. as departures 
(5) that instead of acting as sales agent for the Coal Company they 
became speculators, selling coal short and for future deliveries, relate 
to coal other than Annabelle coal purchased under the contract, then 
clearly there is nothing within the purview of the contract which pre- 
vented Dimmick & Co. indulging in such practices. If the acts com- 
plained of relate to Annabelle coal purchased under the contract and 
sold in a manner différent from that prescribed by its terms, the ques- 
tion of departure from the contract is to be determined only by the 
jury upon proper instructions from the court as to the materiality of 
the departure and its préjudice to the corporate surety. 

[7] The fact, if such it be, that Dimmick & Co. (6) did not take 
monthly 50 per cent, of the output of the Annabelle mines, does. not 
constitute a departure. The covenant provides no penalty for a breach 
for which resort may be made either to Dimmick & Co. or to their sure- 
ty. It simply restores to the Coal Company the right to enter the oth- 
erwise exclusive territory of Dimmick & Co. and sell in compétition 
with them the portions of the coal which they f ailed to take under their 
covenant. A breach of this covenant is not a departure from nor an 
altération of the terms of the contract. It is a breach of one of its 
provisions, immaterial to the surety. 

[8] The principal departure in or altération of the contract chargea 
by the Surety Company against both parties and found by the court to 
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have been disclosed by the testimony is (7) (11) that on différent occa- 
sions, instead of paying on the 20th of the month for coal sold in the 
previous month, Dimmick & Co. gave and the Coal Company accepted 
notes. Undoubtedly, whatever was donc in the giving and accepting of 
notes for the coal deliveries of the previous month was done by the 
concurring acts of the two parties; but whether the notes were given 
and accepted in payment therefor, and for that reason discharged the 
surety from its obligation, is a question of fact to be found by the jury, 
under instructions by the court upon the lavv, first, whether the trans- 
action constituted payment (30 Cyc. 1194-1201; Bouvier's Law Dic- 
tionary, title Payment) ; and if found to be payment in law, then, sec- 
ond, whether the change in the manner of payment from that prescrib- 
ed by the contract, though without in jury to the surety resulting there- 
from, so operated to affect the rights and liabilities of the surety as to 
discharge it from its obligation, under the relaxation of the rule of 
strictissimi juris, when applied to the undertakings of corporate sure-- 
ties for profit. Title Guarantee & Surety Co. v. Baglin (3d Circuit) 
178 Fed. 682, 102 C. C. A. 182 ; Fidelity & Guarantee Co. v. U. .S. 
{3d Circuit) 178 Fed. 692, 102 C. C. A. 192 ; Atlantic Trust Co. v. I.au- 
rinburg (4th Circuit) 163 Fed. 695, 90 C. C. A. 279; Guaranty Co. v. 
Pressed Brick Co., 191 U. S. 416, 24 Sup. Ct. 142, 48 L. Ed. 242. 

[9] The ground for the court's refusai to grant a new trial, (9) 
that the Coal Company had shipped coal from other mines than from 
the Annabelle mines to the designated territory of Dimmick & Co., is 
an act not prohibited by the contract. The restrictions which the Coal 
Company placed upon itself with regard to selling coal in the territory 
given to Dimmick & Co. extended only to the sale of Annabelle coal. 

[10] The remaining ground for the court's refusai to grant a new 
trial, (10) that the Coal Company shipped coal and coke upon terms 
as to profits and rates of payment différent from those fixed by the con- 
tract, may or may not be a variation of the terms of the contract pro])- 
erly construed. In the first place, the departure alleged by the Surety 
Company (1) that Dimmick & Co. purchased coke produced from other 
mines, and the departure found by the court, (10) that the Coal Com- 
pany sold coke to Dimmick & Co. under orders providing différent 
terms of profits and rates of payment than provided by the contract, 
are wholly without point, because there is nothing in the contract re- 
lating to or prohibiting the sale and purchase of coke. 

The contention that the Coal Company shipped coal to Dimmick & 
Co. upon terms as to profits and rates of payment différent from those 
prescribed by the contract présents questions for the jury, first, wheth- 
er the coal so shipped was Annabelle coal ; second, whether such ship- 
ments were made under the contract, and whether the terms as to 
priées and payments were varied from the terms thereof ; and, if 
found so to be, then, under proper instructions from the court upon 
the law, third, whether the same were material changes in the essen- 
tial features of the contract. In giving to certain of the terms of the 
contract in suit the interprétations which appear in this opinion, we 
have restricted our considération to those phases of it upon which 
directly bear the questions presented for review. We disclaim an at- 
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tempt or an intention to otherwise or to a greater extent construe its 
provisions. 

The judgment below is reversed, and a new venire is awarded. 



JOSEPH H. FOARD CO. OF BALTIMORE CITY et al. v. STATE OF 
MARYLAND to Use of GORALSKI et al. 

(Circuit Court of Appeals, Fourth Circuit Ne /ember 5, 1914.) 

Nos. 1272-1275. 

1. Mastek akd Servant <S=>301 — Liability fok N^-gligence of Sebvant — 

subsidiaby coupoeation. 

Wliere a ship brokerage company organized and completely controlled 
a stevedoring company, whose ofEcers wero its own officers, fumished its 
office, kept its accounts, and handled ail its fui:.«!s, paid its losses, and 
kept its profits as a charge for managing its business, the two cod]- 
punies were identical as to third persons, and botb were liable for dam- 
ages caused by tbe négligence of an employé of tue stevedoring company 
in conducting its business 

[Ed. Note.^For otber cases, see Master and Servant, Cent. Dig. §§ 1210- 
1216; Dec. Dig. (®=>301.] 

2. Esri.osivER <®==>8 — Injuries feom Accidentai, Explosion — Action for 

Damages. 

A tinding by the trial court that an explosion of dynamite whlle being 
loaded on a ship vvas caused by the striking of one of the boxes with a 
baie hook by a foreinan of stevedores in attempting to force the box into 
I)lace heid sustained by the évidence. 

[Ed. Note. — For other cases, see Explosives, Cent. Dig. §§ 4, 5; Dec. 
Dig. <ë=iS.] 

3. Master akd Servant iS=:»315 — In jury to Third Pebson — Explosion of 

Dynamite — Liability of Carrier— Négligence of In dépendent Con- 

TRACTOÎi. 

Loading, dynamite, gasoline, gunpowder, naphtha, and other inflammable 
or explosive substances for transporta tion is necessary to commerce and 
is not a nuisance ; and since dynamite may be loaded with safety, if 
adéquate care be taken in the détails of the work, to guard against con- 
cussion and beat, a carrier by sea, which contracta with a stevedoring 
company of good standing and réputation for carefulness to do such load- 
ing, is not liable for damages caused by an explosion, due to the négli- 
gence of an employé of the contractor. 

[Ed. Note. — For other cases, see Mastei and Servant, Cent Dig. §§ 1241, 
1244-1253, 1255, 1256; Dec. Dig. <g=3315.] 

4. Municipal Corporations ©=57451^ — Liability fob Torts — Responsi- 

bility fob Aots of Officers. 

Actionable négligence cannot be imputed to a city for mistake of judg- 
ment, or even négligence, of its officers in performlng the governmental 
function of selecting a place for the loading of explosives, from which It 
dérives no profit. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
1568, 1569; Dec. Dig. <©=>745i4. 

Liability for torts of public officers, see note to Mayor, etc., of City of 
New York v. Workmen, 14 O. 0. A. 534.] 

5. Stattjtes ©=5l07 — Validity or Enactment — Subjeci and Title of Aot. 

Act Md. 1912, c. 32, amending Code Pub. Loc. Laws Md. art 4, § 6, re- 
lating to Baltimore city, and especially restrlcting the Uability of the city 

<g=5For other cases see saine topic & KBY-NUMBER In ail Key-Nambered Digests & Indexes 
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for the exercise of the powers over the Patapsco river conferred by Aets 
Md. 1908, c. 148, held not invalid, as embraciug more than oue subject, 
under Const. Md. art. 3, § 29, providing that every law enacted "shall em- 
brace but one subject and that shall be described in its title" ; tlie one 
subject of such act being tbe charter powers and obligations of the city. 
[Ed. Note.— For other cases, see Statutes, Cent. Dig. §§ 121-134; Dec. 
Dig. .©=3107,] 

6. Courts <g=>366 — ITeberal Cookts — Authobitt of State Décisions — 

Vahmty of State Statutes. 

A fédéral court sbould be reluctant to adjudge a state statute to be in 
confliet with the state Constitution before it bas been passed on by the 
state courts, especially when the highest court of the state has rendered 
a décision on the assumption of its validity, although the direct question 
was not presented or decided. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec. Dig. <s=>366.] 

7. Municipal Corporations i@=>57 — Statutory Limitation of LrABimTT. 

The gênerai rule is that the state, in couferring powers and imposiug 
obligations on municipalities, may limlt both the povvers and the obliga- 
tions as it sees fit. 

[Ed. Note.— For other cases, see Municipal Corporations, Cent. Dig. §§ 
144, 148 ; Dec Dig. <S=>57.] 

Appeals from the District Court of the United States for the Dis- 
trict of Maryland, at Baltimore ; John C. Rose, Judge. 

Suits in admirahy by the State of Maryland, to the use of France» 
Goralski, widow, Mary Goralski, infant, Joseph Gielner, and Andrew 
Gielner, against the General Stevedoring Company, the Joseph R. 
Foard Company of Baltimore City, the Mayor and City Council of 
Baltimore City, and the Munson Steamship Line, and by Gustave 
Lies against the same respondents and the Maryland Steel Company, 
with 16 other cases. Decrees for libelants against the General Steve- 
doring Company and the Foard Company, and for the other respond- 
ents, and numerous parties aiipeal. Affirmed. 

For opinion below, see 213 Fed. 51. 

George Forbes, Joseph C. France, and W. Irvine Cross, ail of Bal- 
timore, Md., for Joseph R. Foard Co. of Baltimore City and General 
Stevedoring Co. 

Charles Markell, of Baltimore, Md. (Gans & Haman, W. Calvin 
Chesnut, and Daniel H. Hayne, ail of Baltimore, Md., on the briefs), 
for Maryland Steel Co. 

J. Morfit Mullen, of Baltimore, Md. (George Dobbin Penniman, 
of Baltimore, Md., on the briefs), for Samuel Carter et al. 

Thomas F. Cadwalader, of Baltimore, Md. (H. N. Abercrombie, 
of Baltimore, Md., on the briefs), for stevedores. 

Samuel B. Plotkin, of Baltimore, Md., for Charles Davies. 

Charles R. Hickox, of New York City (Convers & Kirlin, of 
New York City, on the briefs), for Alum Chine Steamship Co. 

S. S. Field and Alexander Preston, both of Baltimore, Md., for 
Mayor and City Council of Baltimore. 

Charles S. Haight, of New York City (John W. Griffin and Haight, 

ÊssFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Sandford & Smith, ail of New York City, on the briefs), for Munson 
Steamship Line. 

Alexander Preston, of Baltimore, Md., for Maryland Steel Co. in 
Case No. 1275. 

Before PRITCHARD, KNAPP, and WOODS, Circuit Judges. 

WOODS, Circuit Judge. On the morning of March 7, 1913, a large 
quantity of dynamite exploded on the British steamship Alum Chine 
lying in the quarantine anchorage of the port of Baltimore on the 
Patapsco river. The ship was destroyed, more than 30 men were 
killed and a number injured, and other ships in the vicinity were 
damaged. The first indication of the disaster was a slight explosion 
or puflf in or near a box of dynamite which Bomhardt, a stevedore 
foreman, was trying to force into position in a tier of boxes. The 
District Court heard together the 25 libels filed, and held in an elab- 
orate and strong opinion that the explosion was due entirely to the 
négligence of the stevedore foreman in loading the dynamite, and not 
to fire originating in the coal from careless handling or other négli- 
gence on the part of the ship crew, and adjudged damages in favor 
of those who had suffered injury against Joseph R. Foard Company 
and the General Stevedoring Company as the independent contractors 
liable for the négligence of the foreman, their employé. 

[1] 1. The District Court was clearly right in holding untenable 
the position taken by the Foard Company that the loading was done 
by the General Stevedoring Company as independent contracter and 
that it alone was responsible for any négligence in handling the dyna- 
mite. Whatever may hâve been the original design when the Foard 
Company caused to be organized the General Stevedoring Company, 
the évidence leaves no doubt that the stevedoring, whether done un?- 
der one or the other corporate names, was in reality but a department 
of the business of the Foard Company as shipbrokers and agents. 
The two companies had the same officers ; the Stevedoring Company 
handled no funds, except through the Foard Company; its losses 
were paid by the Foard Company and dealt with as if they were that 
company's own losses. AU of the profits of the Stevedoring Com- 
pany were kept by the Foard Company as a charge for managing the 
business. There are other like circumstances, but thèse are sufficient 
to show that the Stevedoring Company was organized and controlled 
and its affairs so conducted as to make it a mère instrumentality of 
the Foard Company. This being so, the two corporations must be 
legarded, as to the outside public, identical. Interstate Telegraph Co. 
V. Baltimore, etc., Co. (C. C.) 51 Fed. 49; Baltimore & O. Telegraph 
Co. V. Interstate Telegraph Co., 54 Fed. 50, 4 C. C. A. 184; In re Wa- 
tertown Co., 169 Fed. 252, 94 C. C. A. 528; Chicago, etc., Co. v. 
Myers, 168 111. 139, 48 N. E. 66. 

But, even if the usual current of business of the two corporations 
had been separate, in this instance the contract to load the vessel was 
with the Foard Company, and the évidence tends to show that it made 
no separate contract with the Stevedoring Company, but co-operated 
with and completely controlled it. The two companies, therefore, will 
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be treated as one in this discussion, to be ref erred to as the Foard 
Company. 

[2] 2. The next issue in séquence is whether the dynamite was 
exploded by the négligent act of Bomhardt, a stevedore foreman, in 
striking with a baie hook, or otherwise handling with violence, a box 
containing dynamite, or Ijy a fire originating in the ship from spon- 
taneous combustion, due to the négligent storing of coal, or from 
other négligence in the management of the ship. If the former was 
the cause, the Foard Company is liable ; if the latter, then the Foard 
Company is f ree from liability, since it is not charged that it had con- 
trol of anything on the ship except the dynamite. 

There was some évidence to the efïect that the dynamite was not 
brought on the ship in the safest way; that the men employed were 
only the ordinary stevedores, when safety required men specially se- 
lected and trained ; and that they wore leather shoes, with tacks, in- 
stead of the safer rubber shoes. But ail this, if true, is not material, 
for there is no évidence whatever that anything donc or omitted by 
the Foard Company had any connection with the explosion, except the 
use of a baie hook and the violent handling of a box of dynamite by 
Eomliardt. The dynamite was stored tier on tier in a specially pre- 
pared framework placed in the hold of the ship on a level surface 
of coaî. It was necessary to fit the boxes closely, so as to guard 
against the danger in transportation of explosion by concussion. The 
loading of the entire cargo of 300 tons had been almost completed. 

That the first explosion was at or in a box of dynamite when Bom- 
hardt was trying to force it into its place between two other boxes 
is proved by the testimony of ail the witnesses who had opportunity 
to observe, including Bomhardt himself. The only variance is as to 
whether the explosion immediately foUowed a violent blow on the 
box vi'ith a baie hook, or came after Bomhardt had discarded the 
baie hook and was trying to force the box in by "marrying" — that is, 
by placing two boxes in the shape of an A and forcing them down 
by pressing hard on the apex. 

The District Judge bas found the overwhelming prépondérance with 
the large number of witnesses who testified that the explosion was 
coïncident with a violent blow with the baie hook, and against Bom- 
hardt and the one other witness who testified that Bomhardt did not 
bave a baie hook when the explosion occurred. No further state- 
ment of the facts is necessary to show that this conclusion bas not 
only reasonable, but very strong, support in the évidence, and cannot 
be disturbed. 

There is as little doubt that any violent handling of dynamite or 
other act producing considérable concussion or friction is dangerous, 
and, except when required by necessity, négligent. It may be true, 
as contended, that a baie hook might be used so gently as to be a 
safe implement; but, since dynamite is known to explode from con- 
cussion, it is perfectly plain that the violent striking of a box con- 
taining such a destructive explosive with an instrument as heavy and 
inflexible as a baie hook would tend to prove négligence. Even if 
the danger of explosion be slight, such an act would still be évidence 
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of négligence, for due care is care proportionate to the conséquences 
to be apprehended. The évidence shows that the danger of the use 
of such implements in handling dynamite is generally recognized, and 
that the Foard Company made some effort to prevent its men from 
using them. 

It is contended, nevertheless, on the part of the Foard Company, 
that neither the first nor the final explosion could hâve resulted from 
handling or striking the box of dynamite, and that both explosions 
were due to a fire on the ship originating in some other way. In 
support of this position it is insisted : (1) That according to scientific 
opinion the dynamite, being frozen, could not hâve been exploded 
by a Wow which did not drive the point of the hook through the box 
to the dynamite, and that it was demonstrated that the point of the 
hook could not hâve gone through the box ; (2) that, if the fire had 
originated from a slight explosion of a small quantity of the dyna- 
mite, it is scientifically certain that the explosion of the mass would 
hâve followed immediately, and not, as it did, after the lapse of 10 
or 12 minutes ; (3) that thèse scientific inferences are supported by 
the testimony of witnesses who saw smoke coming from a différent 
part of the ship after the first explosion. 

At the time of the explosion the température w/as 21 degrees Fahren- 
heit, while the freezing point of dynamite is 52 degrees Fahrenheit. 
In transportation there had been considérable variation in tempéra- 
ture. Inclosed as it was in paper and packed in close wooden boxes, 
the more exposed surfaces would probably be frozen, while the pro- 
tected interior would not. That some of the dynamite was less sensi- 
tive, due to freezing or other cause, is indicated by the fact that a 
considérable quantity was found intact after the explosion. On this 
the two expert witnesses agrée. They also agrée in saying that dyna- 
mite which has been frozen and partly thawed is peculiarly hable to 
explode, and that its action is erratic. On this point Dr. Muuroe, the 
expert called by the Foard Company, testified: 

"The occasion for that greater sensitiveness of this frozen dynamite which 
is being thawed lies in the fact of the exudation of the nitroglycérine from 
the material, so that we hâve a film with the liquid nitroglycérine upon the 
surface of the stick, and that liquid nitroglycérine is more sensitive to heat 
and shock than the compound mixture is." 

Referring to the testimony of some of the witnesses that the explo- 
sion broke open the box and sent two nails into the face of one of the 
men, Dr. Munroe said : 

"It is possible for a small portion of the dynamite to hâve been exploded, 
and, if the material was frozen, or partly frozen, to set material on fire ; 
but to hâve been of sufficlent amount to hâve thrown the nails about, so as 
to imbed them in the person of a man, without producing more profound 
effect, seems to me almost impossible." 

Then f ollows this question and answer, on which the Foard Company 
mainly relies to disprove the explosion from the stroke of the baie 
hook: 

"Q. Suppose there was an explosion which was sulEclent — leavlng out the 
nail question for the moment — sufficlent to knock three men down who are 
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near the box, state whether it Is coneeivable that the explosion could come 
from dynamite in that box without affecting the other dynamite in the box. 
A. In my opinion it wonld be most improbable." 

The witness then expresses the opinion that under the conditions 
described spontaneous combustion in the coal might hâve been the cause 
of the fire and the explosion. The only support in fact that this theory 
has is the testimony of a number of persons on other vessels that after 
the first explosion tliey saw smoke rising from the forecastle, and net 
from the hatches where the explosion occurred. Considering the vola- 
tile nature of smoke, its liability to drift with air currents on the ship, 
and the distance of the observers from the ship, an inference that the 
fire originated from the coal would be nothing more than plausible 
conjecture. It cannot be accepted against the positive and undisputed 
testimony of many persons on the scène, who saw no fire or smoke, and 
felt no beat, and who testified that an explosion foUowed instantly on 
the violent handling of the dynamite by Eomhardt. 

Nor is it possible, in view of this testimony, to draw the inference 
that the explosion could not bave been produced by the blow on the 
box, and is therefore an unexplained accident, for which no one can 
be held liable. It is vigorously argued against the District Judge's 
finding of the act of Bombardt as the proximate cause of the accident 
that it is opposed to this reasoning by him : 

"Theoretically the chances of it so hauDening would be so small as to be 
difficult of expression in mathematical terms. Nevertheless, there was au 
explosion. No reasoning can alter that fact, however strongly it may compel 
VIS to look elsewhere for the cause." 

This, taken with other portions of the opinion, meant nothing more 
than that from the standpoint of the expert the chances of such an 
accident — a blow, a slight explosion produced by the blow breaking 
open the box, an interval of 10 or 12 minutes, followed by a gênerai 
explosion, without exploding ail the dynamite — would hâve been re- 
garded, reasoning deductively, almost infinitésimal ; but the court must 
accept the positive and undisputed évidence of many witnesses that 
it did so occur. The prépondérance of the évidence leaves no escape 
from the conclusion that the proximate cause of the explosion was 
the violent handling of the dynamite and the use of a baie hook. 

[3] 3. Passing from the contest between the Foard Company and 
the Munson Steamship Company, the next error assigned is the refusai 
of the District Court to hold the Munson Steamship Line, charterer of 
the Alum Chine, liable along with the Foard Company to those who 
suffered damages. There is no dispute that the Foard Company was 
an independent contractor. Imbrovek v. Hamburg-American S. P. Co. 
(D. C.) 190 Fed. 229; Atlantic Transport Co. v. Imbrovek, 193 Fed. 
1019, 113 _C. C. A. 398. 

It is insisted, however, that the Munson Company cannot avail itself 
of the rule that the independent contractor alone is liable for damage 
caused by his négligence: (1) Because by due inquiry it would hâve 
ascertained that the Foard Company was not a stevedore company, ef- 
ficient in the careful loading of dynamite; and (2) because the work 
was inherently dangerous. 
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4. It is ttue that the Munson Company would be liable if it had 
failed to exercise reasonable care to sélect a compétent contractor. 
26 Cyc. 1265. But due care on this point does not require inquiry into 
ail the détails of the contractor's methods. Contracts to load vessels 
are given to stevedores, because they are better qualified than the ship 
Company to ascertain the best methods and carry them out safely. It 
would be hardly possible to find a stevedore with a higher réputation 
for promptness and saf ety than the Foard Company. It was the leader 
of the business in Baltimore, and had loaded dynamite and other explo- 
sives for many years without serious accident. It is clear that the find- 
ing of due diligence by the District Court in this respect is well sus- 
tained. 

5. It is not easy to state definitely the limitation of the doctrine that 
an independent contractor alone is liable for his own négligence which 
will square with reason or with the numerous authorities on the subject. 
Manifestly one who contracts for another to erect a nuisance, or to 
trespass on his neighbor, or to violate a statute, or do any other wrong, 
cannot escape liability for injury caused by the wrong. This has been 
held from the eariiest cases to Weinman v. De Palma, 232 U. S. 571, 
34 Sup. Ct. 370, 58 L. Ed. 733. 

We shall not attempt the fruitless task of analyzing and attempting 
to reconcile the numerous cases passing on the gênerai proposition, 
so difficult of application, that liability cannot be escaped by employ- 
ing an independent contractor, where the work is inherently dangerous, 
unless proper précautions are taken. They hâve been elaborately dis- 
cussed in the briefs, and most of them are collated and commented 
on in notes in 65 L. R. A. 833, Id Am. St. Rep. 382, and 26 Cyc. 1559. 
Reason and considération of the practical results of the varions dé- 
cisions seem to justify this statement as to work inherently danger- 
ous. 

The rule that responsibility is on the independent contractor alone 
does not apply when at the inception of the undertaking a man of or- 
dinary reason should know that in the natural course of things the 
work would certainly or probably resuit in injury to another, unless 
some distinct and definite précautions be taken, although the détails 
of the work be donc with due care ; as, for example, guarding a hole 
dug in the street, or protecting buildings close to blasting opérations 
from rocks which would probably strike them, or protecting a wall 
when excavating by it. But the exception does not extend to work 
which could be surely performed with safety upon the sole condition 
that due care be exercised in the détails of its exécution. 

Applying this rule, the Munson Company is not liable. Loading 
dynamite, gasoline, gunpowder, naphtha, and other inflammable or 
explosive substances is necessary to commerce and is not a nuisance. 
The Ingrid (D. C.) 195 Fed. 596, and authorities cited ; Ingrid v. Cen- 
tral Railroad Co. (2d Circuit) 216 Fed. 72, 132 C. C. A. 316. There 
was no distinct and definite précaution to be taken, so as to make sure 
that due care in the détails of the work would make it safe. It was 
not disputed that dynamite may be loaded with perfect safety, if adé- 
quate care be taken against concussion and heat. There was no danger 
219 F.--53 
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of either, except from the détails of the work, and therefore the in- 
dependent contractor alone was liable. 

[4] 6. Assertion of liability of the city of Baltimore is made on 
the ground that it was négligent in designating the place wliere the 
accident occurred for the transhipment of dynamite, in that it was a 
place frequented by other vessels, and that it was négligent in not 
properly supervising the loading of dynamite where an explosion 
would probably resuit in loss of life and property. This position is 
untenable. The gênerai rule as that actionable négligence cannot be 
imputed to a city for mistake of judgment, or even négligence, of its 
officers in performing the governmental fonction of selecting a place 
for the loading of explosives from which it dérives no profit. Boehm 
V. Baltimore, 61 Md. 265 ; Lane v. City of Concord, 70 N. H. 485, 49 
Atl. 687, 85 Am. St. Rep. 643; Hagerstown v. Klotz, 93 Md. 437, 49 
Atl. 836, 54 L. R. A. 940, 86 Am. St. Rep. 437; Note, Van Cleef v, 
Chicago, 23 iL. R. A. (N. S.) 636; Rogers v. City of Binghampton, 
186 N. Y. 595, 79 N. E. 1115; City of Mansfield v. Bristor, 76 Ohio 
St. 270, 81 N. E. 631, 10 L. R. A. (N. :S.) 806, 118 Am, St. Rep. 
852, 10 Ann. Cas. 767 ; Salmon v. Kansas City, 241 Mo. 14, 145 S. 
W. 16. 

[5] This court held in State of Maryland v. Miller, 194 Fed. 775, 
114 C. C. A. 495, that the statute law of Maryland made the city of 
Baltimore liable for the damages to a vessel caused by sinking piles 
and cutting them ofï just below the water surface in the Patapsco river 
by one to whom the city had given a permit to drive the piles. The 
Patapsco river is beyond the corporate limits of the city, but the court 
held that the statute which gave the city power to provide for the prés- 
ervation of navigation of the Patapsco river imposed the obligation to 
see that obstructions which had been placed there with its consent or 
with its knowledge or opportunity for knowledge should be made safe. 
After this décision the General Assembly of Maryland in 1912 enacted 
a statute containing this provision: 

"Provided, however, that, except in regard to docks aud wharyes ovvned 
by the mayor and city councll of Baltimore, nothing contained in auy section 
or provision of this article shall be constnied to impose any duty upon the 
mayor and city council of Baltimore to any person or corporation using the 
Patapsco river, or any branch or tributary. thereof, in regard to the safety 
thereof, or to render the said mayor and city council of Baltimore liable 
for any loss of life or injury or damage to person or property, by reason of 
any obstruction in, or unsafe condition of, any part of said river or of said 
branches or tributaries, or either of them." 

A municipality is not liable for things donc or omitted outside of its 
limits, unless the liability ibe imposed by statute; and the act of 1912 
in terms removed the liability imposed by the act of 1908, under which 
State of Maryland v. Miller was decided. We are unable to agrée with 
the District Court that this act was invalid under the Constitution of 
Maryland, which provides that "any law enacted by the General As- 
sembly shall embrace but one subject and that shall be described in its 
title." It is true that the title of the act refers to some sections of the 
charter of the city of Baltimore and some of the Code of Public Laws 
of Maryland under the title "City of Baltimore." But the one sub- 
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iect is the charter powers and obligations of the citv of Baltimore, 
Worcester v. School Com'rs, 113 Md. 305, 77 Atl. 60o. 

[6] The vahdity of this act of 1912 is recognized by the Suprême 
Court of Maryland in Ridgely v. Mayor. etc., of Baltimore, 119 Md. 
571, 87 Atl. 909. A fédéral court should be reluctant to adjudge a 
State statute to be in conflict with the state Constitution before it bas 
been passed on by the state courts, especially vvhen the highest court of 
the state has rendered a décision on the assumption of its validity 
although the direct question was not presented or decided. Michi- 
!/an Cent. R. R. v. Powers, 201 U. S. 245, 26 Sup. Ct. 459, 50 L. Ed, 
744; L. & N. R. R. v. Garrett, 231 U. S. 305, 34 Sup. Ct. 48, 58 h. 
Ed. 229. 

[7] The gênerai rule is that the state, in conferring powers and im- 
po,sing obligations on municipalities, may limit both the powers and the 
obliîrations as it sees fit. MacMullen v. Middletown, 187 N. Y. 37, 
.79 N. E. 863, 11 L. R. A. (N. S.) 391; Goddard v. Lincoln, 69 Neb. 
394, 96 N. W. 273; Schigley v. City of Waseca, 106 Minn. 94, 118 
N. W. 259, 19 L. R. A. (N. S.) 689, 16 Ànn. Cas. 169. This power of a 
state to limit the obligations of a city, it is true, cannot extend to ex- 
empting it from an act or omission which vvould constitute an action- 
able wrong under the admiralty law. Workman v. New York, 179 U. 
S. 552, 21 Sup. Ct. 212, 45 L. Ed. 314. But the accident in this instance 
was not due to any act or omission on the part of the city which could 
possibly be designated a maritime tort. It could hardly be contended 
that there is any rule of admiralty requiring the city to superintend the 
détails of loading a ship. Even careful licensing of stevedores would 
not bave excluded the Foard Company; nor would it bave excluded 
Bomhardt, for the testimony shows nothing against him except that 
he was pushing and boisterous and that he sometimes took a drink. It 
does not show that he was an inebriate or incompétent or generally 
careless. 

But if invalidity of the act of 1912 be conceded, then we agrée with 
the District Court that négligence cannot be imputed to the city in se- 
lecting the place of the accident as a proper one for unloading dyna- 
mite. Dynamite being a necessity and its transportation lawful, the 
community must bear such risk of damage from its transportation as 
cannot be avoided by due care. It is at least doubtf ul if any degree of 
care would resuit in finding an anchorage in the harbor, reasonably 
accessible, where the explosion of a cargo of dynamite would not be 
destructive. Remoteness from habitations and business bouses, 
smoothness of water, freedom from fogs, ease of transfer from car to 
ship, must ail be considered, and due care and sound judgment ex- 
ercised. The conclusion of the District Court is well supported that 
under the facts before it the city chose wisely, or at ail events that the 
choice was made by a compétent officiai, acting with due care and in 
good faith, and that the city incurred no liability. 

7. The employés of the Maryland Steel Company claim damages 
from that company for their injuries on the ground that the cempany 
violated its duty to fumish them a safe place to work by anchoring its 
ship, the Jason, on which they were employed, within 1,200 feet of the 
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Alum Chine laden with dynamite. As loading dynamite is not a nui- 
sance, but is universally recognized as a legitimate business, and the 
Jason was in the designated anchorage grounds, it follows from the 
views already expressed that her owner is not liable to those who hap- 
pened to be on the ship for not changing his anchorage, whenever it 
was discovered that another ship was loading dynamite. That has 
become one of the many périls which those who are employed on the 
sea take upon themselves. 
Affirmed. 
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(Circuit Court of Appeals, Fifth Circuit December 15, 1914.) 

No. 2711. 

1. Pleading <®=»87— Pleas — Short Fobm — Consent. 

Where a défendant pleaded the gênerai issue and spécial pleas, as au- 
tliorized by Code Ala. 1907, § 5331, it was prejudiclal error for tbe triai 
court, over defendant's objection, to strike out such spécial pleas, compel 
défendant to plead in short form, and enter on the docket, without his con- 
sent, that any matter of défense might be given without référence to the 
pleading, and that the record should show an agreement that any légal 
matter might be introduced without référence to the pleas. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 180; Dec. Dig. 
<S=87.] 

2. Courts <s=»340— Fbuebal Courts— Staxb Courts. 

Whlle by the Conformity Act (Rev. St. § 914) fédéral trial courts in 
actions at law are governed by the statutes of the state, the fédéral ap- 
pellate courts are not amenable to the statutes or rules of the state courts 
adopted in pursuanee thereto, but are governed by the statutes of the 
United States and by rules adopted pursuant to the powers thereln 
granted. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 900; Dec. Dig. 

©:=>340. 

State laws as rules of décision in fédéral courts, see note to Wilson v. 
Perrin, 11 C. C. A. 71; Hill v. Hite, 29 C. C. A. i553.] 

In Error to the District Court of the United States for the South- 
ern Division of the Northern District of Alabama ; William I. Grubb, 
Judge. 

Action by E. A. Aldridge against the Western Union Telegraph 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed and remanded. 

Forney Johnston, of Birmingham, Ala., for plaintiff in error. 
D. H. Riddle, of Talladega, Ala., and Stallings & Nesmith, of Bir- 
mingham, Ala., for défendant in error. 

Before WALKER, Circuit Judge, and SHEPPARD and CALL, 
District Judges. 

CALL, District Judge. This is a writ of error sued out by plain- 
tiff in .error from the judgment rendered against it in the United 
States District Court for the Southern Division of the Northern Dis- 

©ssFor other cases eee same topic & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
t Rehearing denied February 11, 1915. 
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trict of Alabama. The suit was brought in the state court for Shelby 
county and proceeded to trial under the issues made by the complaint 
and pleadings filed thereto until the testimony was in and argument 
begun to the jury, when the plaintiff amended its complaint by increas- 
ing the ad damnum clause to an amount cognizable by the District 
Court of the United States. Thereupon the défendant below filed its 
motion, tendered by the bond required, to remove said cause to the 
District Court, which was done. The case came on for trial at a subsé- 
quent term of the District Court, and the plaintiff under the proceed- 
ings allowed and recognized in Alabama, tendered bis complaint as 
filed in the state court, consisting of two counts, whereupon the de- 
fendant tendered its demurrer theretofore filed in the state court to 
same, which demurrer was heard and overruled. The défendant then 
tendered its pleas, the plea of gênerai issue and some 14 spécial pleas. 
The plaintifif had on file in the record of the case sent up from the 
state court demurrers to the spécial pleas, and without making any 
motion to strike any or ail of said spécial pleas, or any parts of the 
same, and without again tendering said demurrers theretofore filed to 
said spécial pleas, and before any ruling on said demurrers by the 
District Court, volunteered to agrée to plead in short by consent with 
leave to give in évidence any légal matter. The défendant declined to 
enter into any such agreement and insisted on its right to hâve the 
issues on which the case was to be submitted to the jury defined and 
settled by its pleas then tendered. The trial court overruled the ob- 
jection and the exception of the défendant, declined to receive or con- 
slder the pleas or any of them, and announced : 

"That the court would enter on the docket that any matter of défense may 
be given without référence to the pleadlng ; that the record would show an 
agreement that any légal matter be introduced without référence to pleas." 

The défendant then excepted to such ruling and objected to pro- 
ceeding with the trial under such circumstances, which objection was 
overruled, and the défendant excepted to such ruling. 

The plaintiff in error has assigned some 34 grounds of error, some 
of them with subheads, but we shall only discuss the sixth and seventh 
grounds of error assigned, as in the judgment of a majority of this 
court thèse errors necessitate a reversai and remanding of this cause 
for a new trial. 

The sixth assignment of error is the court erred in declining to 
receive or entertain defendant's several spécial pleas. The seventh 
error is the court erred in requiring défendant to proceed with the 
trial without pleas specially setting forth the défenses relied upon. 
There is no doubt that under the décisions of the Suprême Court of 
Alabama, the parties to a suit may by consent plead in short, and if 
the court approves, proceed to trial under the issues thereby made, and 
it is also well established that by such proceeding the parties thereto 
estop themselves from complaining of such proceeding, and the de- 
fendant will not thereafter be heard to complain that his right to 
plead the gênerai issue and spécial pleas guaranteed him under the 
îaws of Alabama (Code Ala. 1907, § 5331) has been denied. 

[1] There can be no question in this case of pleading in short by 
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consent, for the reason that the record in this case affirmatively shows 
that there was no consent on the part of the défendant, but on the 
contrary, it was forced to trial over its very strenuous objections to 
the mode of procédure adopted by the court in this case, and its ex- 
ceptions properly and seasonably reserved to tlie ruling of ihe court. 

Pleading in short is commonly used in Alabama, and in Abercrom- 
bie V. Mosely, 9 Port. (Ala.) 145, Justice Goldthwaite said: 

"It Is to be regretted that this hixity of pleading was ever countenanced 
i)y the court, but it has prevailed to» long, and beeu saiictioued by too many 
décisions, to be now overturned. If the parties to a cause will consent to 
this course of pleading, perhaps no very evil conséquences will tlow from It." 

"This is not a proper method of pleading. In the absence of statute, uuless 
adopted by consent" Ency. of Pleading and rractiro, 5C0. 

"There was no consent on the part of the plaintiff to receive the plea as 
it was pleaded, and it was clearlv erroneous to hold it good." Shjelds v. Byrd. 
15 Ala. 822. 

Thus we see that, in the absence of statutory authority for such 
pleas, consent of the parties is a necessary ingrédient, and there is no 
statutory authority for the same in Alabama. As far back as Aber- 
crombie v. Mosely, Justice Goldthwaite, supra, deplored the réception 
of stich pleas even by consent. Again, Justice Dargan, in Strange v. 
Powell, 15 Ala. 456, says : 

"We know that the practlce has prevalled in the Circuit Court of plead- 
ing the usual pleas merely by stating their naine, and when no objection is 
made to the pleas thus pleaded. we will not permit the objection to bc tirst 
raised in this court. * * * But when objections were made to such pleas 
in the court below and are not waived hère, we cannot consider them as 
pleas, nor pronounce that the court erred in striking them out, even if they 
would hâve constituted a bar if pleaded in due forni." 

It was weîl said by Chief Justice Waite, in Hill v. Mendenhall, 21 
Wall. 455, 22 L. Ed. 616: 

"The office of pleading is to inform the court and the parties of the facts 
in issue; the court that it may déclare the law, and the parties that they 
niay know what to meet by thelr proof." 

See, also, McFaul v. Ramsey, 20 How. 524, 15 L. Ed. 1010, where 
Mr. Justice Crier says: 

"Hence it is necessary that the parties should frame the allégations which 
they respectively make in support of thelr demaud or défense into certain 
writings called pleadings." 

It would seem on principle that the défendant has the right, before 
he is forced to an introduction of his testimony, to know which of the 
issues he has tendered, if supported, will bar the recovery, and to bave 
those issues, when definitely made, disclosed by the record, so that the 
action of the court in eliminating any of them may properly be pre- 
sented for review. Unless the record shows this, the appellate court 
cannot and will not review the action of the trial court. As said by 
Justice McClellan in Blair v. Williams, 159 Ala. 659, 49 South. 72, 
"In this court a complainant must show error on the record," and al- 
though in that case the parties by consent pleaded in short and with 
ieave to ofifer in évidence any facts that could be specially pleaded, 
the Suprême Court affirmed the judgment because the record did not 
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show error. So, also, Converse Bridge Co. v. CoUins, 119 Ala. 534, 24 
South. 561. 

Section 5331, Code Ala. 1907, provides: 

"The défendant may plead more pleas than one wlthout unnecessary répéti- 
tion ; and, if he does not rely solely on a déniai of the plaintifE's cause of 
action, must plead specially the matter of défense." 

In the instant case the défendant tendered the gênerai issue and 
some 14 spécial pleas, setting up contributory négligence, and assump- 
tion of risk, to nieet différent phases of the testimony as it might be 
produced. Each and every of the pleas were stricken down by the 
court against the objection of the défendant, and the court against 
such objection undertook to frame such issue for the défendant, not 
by requiring an amendment when the particular plea was an insuffi- 
cient statement of fact or redundant, nor by striking any pleas that 
were unnecessary répétitions, but by making a docket entry that any 
matter of défense may be given without référence to the pleading. 
Clearly this was an invasion of the right secured to it by section 5331 
of the Alabama Code, above quoted, and when done, not with the con- 
sent of the défendant, but against its objection, is réversible error, un- 
less it afïirmatively appears from the record that it is error without in- 
jury. 

[2] We are referred by the attorneys for défendant in error to rnle 
45 (61 South, ix) of the Suprême Court of Alabama, but it is perti- 
nent to remark in this connection that said rule cannot be involced for 
our guidance in this case. The statutes of the state, under section 914 
of the Revised Statutes, govern the trial courts in actions at law, but 
the proceedings in the appellate courts are not amenable to such stat- 
utes or rules adopted in pursuance thereof, but are governed by the 
statutes of the United States and the rules adopted in pursuance of the 
powers therein granted. 

The défendant in error claims that the judgment should be affirmed 
because, if error was committed, it was error without in jury, and re- 
fers to Garner et al. v. Morris, 65 South. 1002, to support his con- 
tention. We hâve examined that case, as well as Taylor et al. v. 
Corley et al., 113 Ala. 580, 21 South. 404. Thèse cases are not alone 
in deciding the questions therein decided. There are many décisions 
from the many states and many cases in the United States courts 
which hâve decided that error committed by the trial court will not 
support a reversai when such error has not resulted in in jury to the 
appellant or plaintifï in error. An examination of Garner v. Morris 
will show the quotation relied upon is obiter dicta. 

In this case, after a careful review of the record herein, we are not 
able to say that it afïîrmatively appears that no injury was done plain- 
tifï in error by the action of the court in striking its pleas and forcing 
it to trial with no issue of fact made. It would, we think, be impossi- 
ble for the jury, in the mass of testimony introduced, to bear in mind 
and apply to the différent issues outlined in the charge of the court, 
covering some 18 pages of the record, the salient facts bearing on 
those issues as defined in the charge, and which were not the issues as 
proposed by défendant. 
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Due and orderly procédure requires that the issues or daims of the 
plaintifï on the one hand, the défenses sought to be set up by the de- 
fendant on the other, should be succinctly stated to the jury before the 
introduction of testimony is begun. Garrett, Adm'r, v. Louisville & 
Nashville R. Co. (Nov. 30, 1914), 235 U. S. 308, 35 Sup. Ct. 32, 59 L. 

Ed. . We recognize the rule that the introduction of immaterial 

évidence that could not affect the verdict is not réversible error, but it 
must appear to the appellate court that such immaterial évidence could 
not affect the party complaining injuriously. And, as before stated, 
we could not say on this record that the défendant was not injuriously 
affected by the court forcing it to trial with only the plea of gênerai 
issue and permission to give in évidence any matter of lega! défense. 
Its positive statutory right to plead its défense and thus formulate 
the issues it desired to présent to the jury, so long as said issues were 
material and no unnecessary répétitions, was invaded. It seems to a 
majority of this court that it is not a sufficient answer to say, "You 
must show injury." It seems to us that the words of Justice Phelan, 
in Brooks v. McFarland, 20 Ala. 483, are pertinent and can be applied 
to this case with efïect: 

"The court erred in overruling the demurrer. The error of the court in 
sustaining the plea entered of course into the trial and instruction to the 
jury." 

For the errors pointed eut the case will be reversed and remanded 
for a new trial, the costs to be taxed against the défendant in error. 
It is so ordered. 
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BOMBARGER v. UNITED STATES, 
(Circuit Court of Appeals, Flfth Circuit. December 9, 1914.) 

No. 2498. 

Cbiminal Law ®=>1173 — Instruction to Ignoee Questions as Iufbopeb — 
Kefusal to Give — Hakmless Eeeob. 

On the trial of a défendant charged with the violation of Pen. Code 
(Act March 4, 1909, c. .'521) § 211, 35 Stat. 1129 (Comp. St 1913, § 10381), 
by sending through the mails a letter giving information where and by 
whom an abortion could be procured, wliere a witness was asked if de- 
fendant made a proposition to her to assist in perf orming abortions, wMch 
question on objection was excluded, it was prejudicial error for the court, 
also In the présence of the jury, to refuse to glve an Instruction to the 
jury not to consider such question. 

[Ed. Note.—For other cases, see Orimlnal Law, Cent. Dlg. §§ 3164-3168 ; 
Dec. Dig. ©=91173.] 

In Error to the District Court of the United States for the North- 
ern District of Texas ; Edward R. Meek, Judge. 

Criminâl prosecution by the United States against L. G. Bombarger. 
Judgment of conviction, and défendant brings error. Reversed. 

P. G. Dedmon, W. P. McLean, and D. W. Odell, ail of Ft. Worth, 
Tex., and Bernard Titche, of New Orléans, La., for plaintiff in er- 
ror. 

Jas. C. Wilson, U. S. Atty., and William E. Allen, Asst. U. S. Atty., 
both of Dallas, Tex. 

Eefore FARDEE and WALKER, Circuit Judges, and CALL, Dis- 
trict Judge. 

CAUL, District Judge. The plaintiff in error in this case was, on 
March 12, 1913, indicted for violating section 211 of the Pénal Code 
of 1910, which déclares certain matter nonmailable, and provides a 
penalty for "whoever shall knowingly deposit, or cause to be deposited, 
for maihng or delivery, anything declared by this section to be non- 
mailable." The section provides, among other things, that: 

"Every written or printed tard, letter, clrcular, book, pamphlet, advertlse- 
ment, or notice of any kiiid, giving information directly or indirectly * » * 
where or by whom any act or opération of any kind for the procuring or 
producing of abortion will be done or performed," shall be non mallable. 

The indictment, omitting the formai parts, charges that: 

"On the 17th day of August, A. D. 1912, one L. G, Bombarger, whose 
Christian name Is to the grand jurors unknown, did unlawfuUy, knowingly, 
and feloniously deposit and cause to be deposited in the United States post 
office at Ft. Worth, Texas, for mailing and delivery, certain nonmailable 
matter ; that is to say, he, the said L. G. Bombarger, had, on or about the 
seventeenth day of August, 1912, received the foUowing Inqulry, to wit: 
'Pond Creek, Oklahoma, Aug. 15, 1912. Dr. Bombarger, Ft. Worth, Texas — 
Dear Doctor: I am writlng to ask you to perform a professional service 
that may not be exactly in your Une. I am a man of famlly and hâve been 
so unfortunate as to get a young woman in a family way. Can I arrange 
with you to take the case and give her proper treatment so as to relieve 
her condition at once? She Is about two months gone now. Want to arrange 

®=»For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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to bring her to Ft. Worth part of thls month, when I hâve to go there on 
business. Please drop me a Une advising whether you vvill take the case 
and liow long girl wlU hâve to stay there. Yours truly, John O'Long, Box 
42.' And thereupon and thereafter and heretofore, to vi^it, on the seventeenth 
day of August, A. D. 1912, and withln the jurisdiction of this court, to wit, 
vvithin l't. Worth, Tarrant connty, state of Texas, he, the said L. G. Bom- 
barger, did unlawfuUy, knowingly, and feloniously deposit and cause to bo 
deposited in the United States post ottice at Ft. Worth, Texas, for mailing 
and delivery, a certain euvelope, which said envelope then and thero had 
United States postage thereon, and which said envelope was addressed, 
'Mr. John 0'lx)ng, Box 42, Pond Creek, Okla.,* and which euvelope so de- 
posited and so stamped and so addressed then and there contalned one sheet 
of paper with the folio wing words and sentences thereon, to wit: 'Ft. 
Worth, Texas, Aug. 17, 1912. Air. John O'Long— Dear Sir: Yoiir letter to 
hand and contents noted. I think from what you say you are up against 
an opération. When you corne to this city you may call upon me and I 
vvill give you my advice. Yours truly, L. G. Bombarger, M. D., 513i^ Main 
■'^t.' — and which said letter so deposited and caused to be deposited by him, 
the said L. G. Bombarger, then gave information indirectly by whom an 
opération for the producing of abortion vvould be donc and perforuied, to wit, 
by him, the said L. G. Bombarger, he, the said L. G. Bombarger, then and 
ttiere well knowing at the tlme he deposited and caused to be deposited in 
the said United States post office for mailing and delivery, withiii the venue 
iiforesaid, on the date aforesaid, the same said envelope, addressed as afore- 
said, eontaining the sheet of paper with the writing thereon as aforesaid, the 
same said writing and iuiport thereof," concluding in the usual manner. 

The plaintiff in error thereupon on the 24th day of March, 1913, 
filed his motion to quash, eontaining six grounds. Before the trial 
he also demurred to the indictment on the ground that for various 
reasons section 211 of the Pénal Code was unconstitutional and void. 
The motion to quash and the deniurrer were each, on hearing same, 
overruled and denied, and the action of the trial court in making each 
of said orders is assigned as error herein ; the first six assignments 
being directed to the court's action in overruling the motion to quash. 
The seventh assignment is to the court's action in overruling the de- 
nuirrer to the indictment. We hâve carefully examined the grounds 
of said motion to quash and the demurrer, and are satisfied the trial 
court committed no error in overruling said motions, and will not pause 
to discuss them. 

The bill of exceptions, No. 2A, contains a motion to compel the 
United States to make disposition of a former indictment against 
him, which motion the court overruled, and its action is assigned as 
error in the eighth assignment. The trial court properly exercised its 
discrétion in said ruling, and no possible injury could hâve resulted to 
ihe défendant by such ruling. 

The bill of exceptions contains what purports to be a motion in 
arrest of judgment. The record proper shows no such motion. How- 
ever, even if said motion in arrest was in the record and could be 
considered, it is simply repeating the grounds of th« demurrer, and, 
if not valid on demurrer, would be equally unavailing in a motion in 
arrest. Assignments 22, 25, 26, and 27 are directed to the court's at- 
tention in denying the motion in arrest. 

Assignments 9 and 10 are directed to the action of the court in ad- 
mitting the testimony of C. W. B. Long, a witness for the government, 
who testified to going to see Bombarger and the conversation that 



BOMBAEGER V. UNITED STATES 843 

ensued. The plaintiff in error strenuously insists upon thèse assign- 
ments. but after a careful considération of the same we are of opinion 
that said assignments are not well taken. The other assignments, ex- 
cept the llth, are based on the court's charge, or its neglect to charge, 
as contended by plaintiff in error, thèse being assignments numbered 
12, 13, 14, 15, 16, 17, 18, 19, 20, 21, and 23. We bave examined 
each of thèse assignments and are satisfied that no réversible error 
is pointed ont bv either of them. We think the case of Grimm v. U. 
S., 156 U. S. 604, 15 Sup. Ct. 470, 39 L. Ed. 550, settles the conten- 
tions of plaintiff in error against him. 

We come now to consider the eleventh assignment of error, to wit, 
that the court erred in refusing to instruct the jury not to consider the 
question asked Mrs. Nahona Stayton, to which action of the court 
the plaintiff in error reserved bis exception. Bill of exception No. 5 
shows the gpvernment called Mrs. Nahona Stayton as a witness, and 
the district attorney asked her the foUowing question, after inquiring 
her name and if she knew Dr. Bombarger: 

"Along in the summer of 1912, did he come to you and make a proposi- 
tion to you to assist him In performing abortions and dividing the fées?" 

The court sustained the objection of plaintiff in error to the ques- 
tion, whereupon the district attorney offered certain advertisements. 
What they were the bill of exceptions does not show, but thereupon 
counsel for plaintiff in error moved the court to instruct the jury not 
to consider the question propounded by the district attorney in their 
présence to the witness Stayton. This the court did not .do, and it 
was properly excepted to. 

We think the court should hâve se instructed the jury. The ques- 
tion was rankly leading, did not tend to prove any issue in the case on 
trial, and very prejudicial to the défendant. The question was asked 
in the présence of the jury, and could bave been intended for no pur- 
pose other than to préjudice the défendant before them. We cannot 
assume that the district attorney was so ignorant of the rules of évi- 
dence that he did not know such a question, framed as it was, was 
leading, according to ail the rules, was entirely irrelevant and imma- 
terial to the issue then being tried, of conveying information through 
the mails, and violently prejudicial to the défendant on trial. Such an 
assumption would do violence to our common sensé. The motion for 
the instruction was made also in the présence of the jury, and the 
court's f ailure or refusai to so charge them must hâve left upon their 
minds the idea that they might consider it in arriving at their verdict. 

"It does not refiect in any degree upon the intelligence, Integrity, or the 
honesty of purpose of the juror that matters of a prejudicial character find 
a permanent lodgment in his mind, which vvill inadvertently and unconscious- 
ly enter into and affect his verdict. The juror does not possess that trained 
and disciplined mind which enables him either closely or judicially to dis- 
criminate between that which he is permitted to consider and that which 
he Is not." Whart Crim. Ev. (lOth Ed.) § 32. 

Again : 

"WhHe the law regards as relevant ail facts touchlng the credlbllity of 
the accused, or that can aid a Jury to détermine the weight of testimony, 
and while the question of releva>icy must rest largely iu the discrétion of 
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the trial judge, to be exercised by him with regard to the particular facts 
of each case, there is a marked distinction drawn between such facts and 
those sougbt to be brought ont that merely tend to dégrade tlie accused, or by 
innuendo to place irrelevant testimony before the jury. Sucli questions, 'Is 
it or not true tbat you bave served a term in tlie penitentiary?' or 'Hâve 
you not been arrested for felony?' where not propounded in good faith, or 
asked concerning facts that in themselves are relevant, constitute réversible 
error, even though such questions are objected to at the time on the ground 
of irrelevancy, and the answer excluded by the court. The reason is the 
irrelevant facts hâve been placed before the jury by innuendo, the sinister 
Influence remains, nor is it destroyed by the exclusion. It rationally follows, 
therefore, that the jury has been prejudiced agalnst the accused, as fuUy as 
though the irrelevant facts themselves had been admitted, and nothing that 
the court can say entirely oblitérâtes the efCect" Whart. Crim. Ev. (lOth 
Ed.) vol. 1, p. 56. 

A number of appellate courts hâve gone to the full extent of the 
quotation above from Mr. Wharton, and will be found referred to 
in People v. Wells, 100- Cal. 459, 34 Pac. 1078. It is not necessary 
for us to go to that length in the présent case. Hère the request of 
the accused to hâve the court specifically charge the jury not to con- 
sider the question of the district attorney was ignored, and not given, 
and the action of the court seasonably excepted to by the accused. 
Nothing was donc by the court to eradicate from the minds of the 
jurors the préjudice against the accused instilled by this question. 
The refusai or neglect of the court to do this must hâve left its im- 
pression also on their minds. 

It might be well to call to the attention of the prosecuting officers 
the quasi judicial position they occupy as officers of the court and 
officers of* the government which they represent. Their duties re- 
quire them to prosecute, not persécute. They are appointed to enforce 
the laws under the beneficent System that requires the proofs of 
the prosecution to be so strong as to convince the minds of the jury 
to a moral certainty. They represent the government and as well the 
défendant, a cifîzen of that government; and the burden qf seeing 
that the accused has a fair and impartial trial rests upon them equally 
as upon the court. This burden is not supported when the prosecuting 
officer by innuendo, asking leading questions that can only bring out 
irrelevant testimony, seeks to préjudice the accused before the jury. 
It is to be deplored that this is sometimes donc in the beat of a trial. 

For the error assigned in the eleventh assignment, the judgment is 
reversed, and the case remanded for a new trial. 
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PEEST-0-LITE CO. v. HEIDEN et aLf 

(Circuit Court of Appeals, Eighth Circuit January 4, 1915.) 

No. 4118. * 

(SyUabus iy the Court.) 

Trade-Maeks and Tbade-Names ■S=>72 — Unfaib Compétition — What Con- 
stittjtes. 

The filling by a eompetitor of , or by a stranger to, the Prest-O-Llte Com- 
pany, of an empty Prest-O-Lite tank bearing the trade-mark "Prest-O- 
Lite," or the selling, exchanging, or deliverlng such a tank so flUed wlth- 
out completely and permanently obliterating and removlng the trade- 
mark and other marks by letters or figures Indicatlng that the tank is a 
Prest-0-Llte tank, and seeurely fastening to it a conspicuous notice that 
the tank Is not-fllled wlth Prest-0-Llte gas, constitutes unfair compétition. 
Placing a label over the trade-mark bearing a notice that the tank Is not 
fllled wlth Prest-0-Lite gas, fastened to the tank wlth shellac and re- 
movable by the use of a knife or scraper, does not relieve from llabllity 
for unfair compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 83 ; Dec. Dig. <@=572. 

Unfair compétition, see notes to Scheuer v. MuUer, 20 C. 0. A. 165; 
Lare v. Harper & Bros., 30 C. C. A. 376.] 

Smith, Circuit Judge, dissentlng. 

Appeal from the District Court of the United States for the Eastern 
District of Arkansas ; Jacob Trieber, Judge. 

Suit by the Prest-0-Lite Company against Herman E. Heiden and 
another, doing business as the Little Rock Headlight Company. From 
a decree for défendants, plaintifï appeals. Modified and affirmed. 

Moore, Smith & Moore, of Little Rock, Ark. (Winter & Winter, of 
New York City, on the brief), for appellant. 

W. E. Hemingway, G. B. Rose, and D. H. Cantrell, ail of Little 
Rock, Ark. (J. F. Loughborough, of Little Rock, Ark., on the brief), 
for appellees. 

Before SANBORN, SMITH, and CARLAND, Circuit Judges. 

SANBORN, Circuit Judge. The Prest-O-Lite Company makes and 
sells packages of acétylène gas for supplying automobile headlights, 
and undertakes to and does f urnish any owner of an empty tank to one 
of its packages at any considérable city or town, and at many villages in 
the United States and parts of Canada, one of its filled tanks in ex- 
change for this empty tank, for 10 per cent, of the cost of the original 
package. It bas expended more than a million dollars in establishing 
this System of exchange, providing a stock of its gas packages at every 
considérable town ready for exchange, and advertising its gas packages 
and its system. It adopted and has used "Prest-O-Lite" as a trade- 
mark for its packages which it displays on its cylindrical tanks con- 
taining its gas, and on December 25, 1906, it registered this trade-mark 
After the business of this company and its system of exchange of its 
filled packages for its empty tanks had become fully established, ad- 

ig=5>For other cases see same topio & KBY-NUMBER in ail Key-Numbered Disests & Indexes 
t Rehearing denied March 25, 1915. 
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vertised, and well known throughout the country, and in February, 
1913, the défendants below commenced to gather and fill empty Prest- 
0-Lite tanks with gas which they produced and to sel! thèse packages of 
tlieir gas and to exchange them for empty Prest-O-Lite tanks for a 
small considération. The Prest-O-Lite Company brought suit against 
them for infringement of its trade-mark and for unfair compétition ; 
the défendants by their answer denied both ; évidence was produced ; 
and at the final hearing the court below rendered a decree against the 
défendants, by which it enjoined them from filling, selling, or exchang- 
ing any of the tanks bearing the trade-mark Prest-O-Lite without cov- 
ering the trade-mark with a notice that the contents of the tank were 
not prepared by the Prest-O-Lite Company or that they were not Presi- 
0-Lite gas. The Prest-O-Lite Company appealed from the decree 
because the court adjudged that the filling, selling, and exchanging by 
the défendants of the Prest-O-Lite tanks with the trade-mark covered 
by the label used by the défendants at the time of the decree did not 
constitute unfair compétition, and because it did not enjoin the défend- 
ants from filling with their gas the Prest-O-Lite tanks, or selling or ex- 
changing them when so filled, unless they first completely and perma- 
nently obliterated the plaintifif's trade-mark from the tanks. The tanks 
of the plaintifï are steel cylinders or bottles, and the Prest-O-Lite trade- 
mark is fastened upon them in this way: The tanks are first plated 
with copper ; they are then plated with nickel ; then a resisting mate- 
rial outlining the letters of the trademark is placed on the nickel sur- 
face, and the tank is given another coat of copper, whicli adhères to 
every part of it, except the lettering, so that the letters of the trade- 
mark then appear in nickel on the copper plating. Thèse letters are 
not in the steel tank, and they can be removed by grinding them off with 
proper machinery for about nine cents a tank, but the défendants hâve 
not suitable machinery for this purpose. Before this suit was com- 
menced, and up to the time that the preliminary injimction was granted, 
the défendants pasted on the Prest-O-Lite tanks, which they filled with 
their gas and sold, or exchanged, a paper label bearing the words : 
"This tank is filled with Pure Acétylène Gas (Not Prest-O-Lite Gas). 
Headlight Gas Company. Little Rock, Arkansas" — but the words "Not 
Prest-O-Lite Gas" were in type much smaller than the words "Pure 
Acétylène Gas," and the labels did not always cover the plaintiff's trade- 
mark and often slipped from the tanks. After the preliminary injunc- 
tion they enlarged the words "Not Prest-O-I^ite Gas" to the size of the 
words "Pure Acétylène Gas" and put the labels on over the plaintiff's 
trade-mark with shellac. They covered the bottom of the label with 
shellac, and also the top of it. Then water does not remove it, and it 
may be taken off with a knife or scraper, and the record shows that one 
of the dealers to whom the défendants furnished Prest-O-Lite tanks 
labeled in this way made a practice of removing the labels before he 
exchanged them with the consumers or users. The légal efïect of the 
decree below is to adjudge : (1) That it is an infringement of the plain- 
tifif's trade-mark and unfair compétition for the défendants to fill with 
their gas the empty Prest-O-Lite tanks, or to sell or exchange or deal 
in gas packages so made ; but (2) that they may fill, sell, or exchange 
them if they cover the plaintiff's trade-mark with a pape/ label fastened 
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with shelîac, or otherwise in such a way that it is not capable of being 
easily detached, and which bears a notice that the tank is not filled with 
Prest-0-Lite gas. 

Miich argument in the briefs relates to the soundness of the first prop- 
osition. But the défendants hâve not appealed, and that question is not 
hère for review. The second proposition alone is challenged by the ap- 
peal. Upon records not materially différent from that in this case, that 
proposition bas been exhaustively discussed, deliberately considered, and 
repeatedly decided — twice by courts of equally authority with that of 
this court. The United States Circuit Courts of Appeals of the Sixth 
and Seventh Circuits hâve adjudged that parties are not entitled to re- 
fill Prest-O-Lite tanks with their gas, to sell gas packages so made, or 
to exchange them without completely and permanently obliterating and 
removing from the tanks the trade-mark "Prest-O-Lite." Searchlight 
Cas Ce. V. Prest-O-Lite Co., 215 Fed. 692, 696, 131 C. C. A, 626.; 
]'rest-0-Lite Co. v. Davis, 215 Fed. 349, 350, 131 C. C. A. 491. And 
so are the décisions in Prest-O-Lite Co. v. Avery Lighting Co. (C. C.) 
161 Fed. 648, 650, 652; Prest-O-Lite Co. v. Davis'" (D. C.) 209 Fed. 
917, 922, 923, 924; Prest-O-Lite Co. v. H. W. Bogen (C. C.) 209 Fed. 
915, 916; Prest-O-Lite Co. v. Post & Lester Co. (C. C.) 163 Fed. 63. 
64. Unless this court vvas thoroughly convinced that thèse décisions 
were erroneous, it would be its duty to follow them in the interest of 
^miformity of décisions and certainty of law. A thoughtful considéra- 
tion of the question in the light of the évidence in the record in this 
case, of thèse authorities, and of the only opinion to the contrary that 
bas corne to our attention, Prest-O-Lite Co. v. Auto Acétylène Light Co. 
(C. C.) 191 Fed. 90, bas satisfied that the conclusions reached in the 
cases first mentioned above are rational and just and should be follow- 
ed. Référence is made to the opinions in those cases for the reasons for 
this resuit, and further discussion of the question is omitted because it 
would be nothing but a répétition of what bas already been so well said 
in those opinions. 

Let the decree below be modified so as to read as follows, and, so 
modified, let it be affirmed. 

Modified Decree. 

Now on this day cornes the complainant by its solicitors, Winter & 
Winter and Moore, Smith & Moore, Esqs., and the défendants by their 
solicitors, Rose, Hemingway, Cantrell and Lougbborough, Esqs., and 
the said cause is stibmitted to the court on oral testiniony introduced at 
the hearing, dépositions of witnesses heretofore filed in said cause, doc- 
umentary and other évidence introduced at the hearing ; and the court 
having heard the évidence and argument of counsel, and being well 
and sufficiently advised in the premises, doth find that the use on Prest- 
O-Lite tanks filled with the gas of the défendants of the label shown 
to be now and since the granting of the preliminary injunction in use by 
the défendants, constitutes, as did the tise of the labels used by said de- 
fendants on such tanks before that time, unfair compétition, and that 
the défendants bave been and still are guilty of unfair compétition with 
the complainants, and the court does hereby order, adjudge, and de- 
cree that the défendants, and each of them, their agents, servants, and 
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représentatives, be, and they are, hereby restrained and enjoined from 
hereafter filling or refilling with acétylène dissolved in acétone steel 
tanks, bottles, or cylinders bearing the complainant's registered trade- 
mark "Prest-O-Lite," and from selling or exchanging or in any way 
dealing in such bottles or cylinders so filled or refilled by the défendants 
or others than the complainant without first completely and permanently 
obliterating and removing from each thereof that trade-mark, and ail 
other marks, by letters or figures indicating that the tank is a Prest- 
O-Lite tank and securely fastening thereon a conspicuous notice that 
the tank is not filled with Prest-O-Lite gas. 

It is further ordered, adjudged, and decreed that none of the tanks 
or cylinders formerly owned by the complainant, and formerîy bear- 
ing its trade-mark when filled by the défendants, shall be sold or ex- 
changed by the défendants, or any of their agents or vendees, who hâve 
notice of this decree or of the injunction it contains and directs with- 
out completely and permanently obliterating and removing from each 
of them the trade-mark "Prest-O-Lite" and ail other marks, by letters 
or figures indicating that the tank is a Prest-O-Lite tank and securely 
fastening thereon a conspicuous notice that the tank is not filled with 
Prest-O-Lite gas. 

SMITH, Circuit Judge (dissenting). The package in question con- 
sists of an outer metallic case lined with asbestos and containing liquid 
acétone, into which acétylène gas is forced under pressure. The ap- 
paratus was originally patented as No. 664,383, and known as the 
Claude & Hess patent. This patent expired June 30, 1910. Commercial 
Acétylène Co. v. Schroeder, 203 Fed. 276, 121 C. C. A. 474; Commer- 
cial Acétylène Co. v. Searchhght Gas Co. (D. C.) 197 Fed. 908 ; Id. 
(C. C.) 188 Fed. 85 ; Cameron Septic Tank Co. v. City of Knoxville, 227 
U. S. 39, 33 Sup. Ct. 209, 57 L. Ed. 407. 

While this patent was in existence it was a close question as to the 
right of a purchaser to hâve his tank refilled by other than the complain- 
ant. Leeds & Catlin v. Victor Talking Machine Co., 213 U. S. 325, 29 
Sup. Ct. 503, 53 L. Ed. 816. The owner of the patent in question, by 
notice forbidding such refilling, succeeded in preventing it. Commer- 
cial Acétylène Co. v. Widrig (C. C.) 190 Fed. 201. By the expiration 
of the patent there was given to the public the right, not only to make 
the entire apparatus, but to make it under the name which had become 
indissolubly attached to it. Singer Manufacturing Co. v. June, 163 U. 
S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118. 

Every one, therefore, has the right to manufacture or fill Prest-O- 
Lite tanks under that name and therefore to fill old tanks, and no one 
by a trade-name adopted during the life of the patent could prevent 
the right passing to the public, not only to manufacture and refill the 
tanks, but to manufacture and refill them under the trade-name which 
had become indissolubly attached to them. 

The trade-mark in this case was filed four years before the expira- 
tion of the patent. Wiiile, therefore, every one can now make and refill 
a Prest-O-Lite tank, he must so mark the goods as to indicate that they 
are his manufacture and not that of the Prest-O-Lite Company. 
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The packages hâve been sold at $12 each, while for refîlling a charge 
has been made in later years of only $1, thus showing that the original 
sale is the principal thing and the charge for refilling is an incident. 

The tanks in question are sold outright, and the purchaser can destroy 
them if he will. There is no right to compel the total erasure of the 
name Prest-0-Lite, for every one has the right to put it on. The com- 
plainant originally put a brass plate on its packages which could be 
easily removed. It then substituted an indented inscription which 
could not be removed except by grinding or some form of érosion of 
the métal. 

If it should, as appears to me, be erroneously held that the original 
trade-name must be removed, then by this change the public is deprived 
by the act of the complainant of its right upon the expiration of the 
patent by the substitution of a substantially irremovable inscription. 
There is no method at Little Rock by which this inscription can be re- 
moved, and the monopoly which the complainant had for many years 
under its patent has become, according to the majority opinion, a per- 
pétuai monopoly. The change in the manner in which this inscription 
was thus put upon the package is an évidence that the unfair trade is 
on the part of the complainant. As I understand the majority opinion, 
if the complainant can devise some method by which the inscription 
can be carried clear through the métal constituting the case of the 
package, it will not only then be impracticable for every one but the 
complainant to fill the packages, but wholly impossible, and the monop- 
oly will be complète to what the law has given to the public. 

It is set up in the answer that over the inscription of the complain- 
ant has been fastened by the défendant, with shellac, so that it is not 
afïected by water, an inscription in red ink as f oUows : 



This tank is fiiied with 



PURE ACETYLENE GAS 

(NOT PREST-O-LITE GAS) 

Headiight Gas Co. 

LITTLE ROCK, ARK. 



219 F.— 64 
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By the order for the temporary in jimction it was ordered : 

"The défendants and each of them, their agents, servants, and représenta- 
tives, be restrained and enjoined from hereafter flUing or refilUng wlth acéty- 
lène dissolved in acétone any of tlie steel bottles or cyllnders described in the 
bill of complalnt bearing the complainant's registered trade-mark, viz., 'Prest- 
O-Llte,' and from selUng or exchanging or in any way dealing in said bot- 
tles or eylinders when so fllled or refilled by the défendants or persous other 
than the complainant, without in every case eovering the aforesaid trade- 
mark engraved on said bottles or eylinders by and witb a notice vfhlch sball 
whoUy cover said trade-mark and entitely couceal the same from observation 
and shall contain a statement in large tyjie that the contents of said bottie 
or eylinder are not prepared by the Prest-O-Lite Company. Said notice shall 
be so securely attached and affixed to said bottie or eylinder as not to be 
capable of being easily detaehed therefrom in tbe hands of any dealer who 
might corne into possession of said bottles or eylinders or any of them, and 
none of the bottles of the plaintitT, when fiUed by the défendants as afore- 
said. shall be sold by them or their agents and vendees without said label 
thereon, as hereinbefore set forth."' 

And by the final decree it was provided that the court — 

"doth find that the label shown by the proof to be now, and since the grant- 
ing of the interlocutory injunction, in use by the défendants, is not easily re- 
movable, and the printing on the label, the nianner of attaching, and the place 
attached to the package do not constitute uufair compétition, and does order, 
adjudge, and decree that the défendants, and each of them, their agents, 
servants, and représentatives, be restrained and enjoined from hereafter 
filllng or refilling with acétylène dissolved in acétone any of the steel bottles 
or eylinders described in the bill of complaint bearing the complainant's regis- 
tered trade-mark, viz., 'Prest-O-Lite,* and from selling or exchanging or in 
any way dealing In said bottles or eylinders when so fllled or reflUed by the 
défendants or persons other than the complainant, without in every case eov- 
ering the aforesaid trade-mark engraved on said bottles or eylinders by and 
with a notice whlch shall wholly cover said trade-mark and entirely conceal 
the same from observation, and shall contain a statement in large type that 
the contents of said bottie or eylinder Is not prepared by the Prest-O-Lite 
Company, or that the contents is not Prest-O-Lite gas. Said notice shall be 
so securely attached and affixed to said bottles or cylindera as not to be 
capable of being easily detaehed therefrom in the hands of any dealer who 
might corne into possession of said bottles or eylinders or any of them, and 
none of the bottles of the plaintiff, when filled by the défendants aforesaid, 
shall be sold by them or their agents and vendees, who hâve notice of this 
injunction, without said label thereon as hereinbefore set forth." 

The inscription thus required to be put by the défendants upon the 
tanks in my judgment goes beyond any right the complainant can in- 
sist upon ; and being thoroughly convinced that the décisions cited in 
the majority opinion are erroneous, I deem it my duty to respectfully 
dissent. 
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In re MILLER BROS. GROCERY CO. 

(Circuit Court of Appeals, Sixth Circuit. February 2, 1915.) 

No. 2519. 

Bankeuptcy (S=>31€ — Pbovable Clatms — Rent of Personal Propebtt. 

Uncler a lease of a store cash carrier System for 7 years at a rentat 
payable quarterly, which provicled th.Tt if any installmeiit of rental should 
remalu unpaid for 60 days after it became due the entire rental to thc 
end of tlie lease should at once become payable without demand. and that 
in case the lessee became banknnit the balance of the rental for the en- 
tire term should be considered at once due and payable without notice or 
demand, and that the le.ssor might at any time thereafter enter the preni- 
ises and take possession of the System, and thereby terminale ail riglits 
and interest of the lessee, the lessor could either take possession of the 
System on default by the lessee or liave the beneflt of the accelerated ma- 
turity of the rents, but was not entitled to the beneflt of both provisions. 
and by taking possession of the system it lost its right to future rents, 
and though the lessee was in default for more than 60 days prior to bank- 
ruptcy, the subséquent taking possession by it of the system required its 
claim for future rents to be disallowed. 

[Ed. Note. — For other cases, see P.ankriiptcv, Cent. Dig. §§ 474-477 : 
Dec. Dig. <S;=>316.] 

Appeal from the District Court of the United States for the West- 
ern Division of the Northern District of Ohio; John M. Killits, Judge. 

In the matter of the Miller Bros. Grocery Company, bankrupt. 
From an order (208 Fed. 573), reversing an order of the référée and 
allowing in full the claim of the Lamson Company, the trustée ap- 
peals. Reversed, and order of the référée affirmed. 

E. M. Flowers and L. B. Hall, both of Toledo, Ohio, for appellant. 
Fritsche, Kruse & Winchester, of Toledo, Ohio, for appellee. 

Before WARRINGTON, KNAFPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judge. The Miller Bros. Grocery Com- 
pany and the Lamson Consolidated Store Service Company onNo- 
vember 15, 1911, executed a «ontract, in terms a lease, under which 
the Store Service Company installed a cable cash carrier system in the 
store of the Grocery Company in Toledo, Ohio, and on December 14, 

1911, the work of installing the carrier system was completed. The 
lessee was to use the system on its premises for 7 years from date of 
installation, and for as many successive years thereafter as it might 
elect to extend the lease ; but the lessor reserved the right to terminale 
the lease at any time after 7 years, upon giving 60 days' written no- 
tice. The lessee was to pay rental quarterly in advance on the Ist days 
of xVIarch, June, September, and December in each year at the rate o! 
$250 per annum, subject to a crédit of $100 (for an old carrier systen. 
turned over to the lessor), which was to be deducted in sums of $25 
from each of the first four quarterly installments of rent. January 19, 

1912, the lessee paid the rental for the time between date of installa- 

<ÊC33For other cases see same toptc & KEY-NUMBER in ail Key-Numl>e;reil Iii^esr,s & Ludexet^ 
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tion and Marclî Ist; on that date the first quarterly installracut of 
$62.50, less $25 on account of the old carrier system — that is, a bal- 
ance of $37.50 — became payable (in advance) ; but that suni was not 
paid, nor bas anything further been paid on account of rent. May 16th 
following an involuntary pétition in bankruptcy was filed against the 
Grocery Company. July 8th the coinpany was adjudicated a bankrupt, 
and August lOth the trustée was elected. The Lamson Company mean- 
while succeeded in title and interest to tlie rights of the Lamson Con- 
solidated Store Service Company, and on August 26th filed its proof 
of claim for $1,618.35, which was made up as follows: The total reniai 
for seven years $1,750, less the rental paid January 19th, and the $100 
for the old carrier System ; but, before filing its claim, the Lamson 
Company in that month took possession of the new carrier System and 
removed it to its factory in Lowell, Mass. The référée allowed $37.50, 
which aniount was fîxed as above pointed out; and upcn review the 
court below reversed the order of the referce and allowed tlie entirc 
claim. This occurred July 5, 1913, and on the same date the trustée 
was allowed an appeal. 

The question is whether the Lamson Company was entitled both to 
take back the carrier system and insist upon allowance of its entire 
claim. The lease does not in express ternis authorize this to be donc. 
It is urged, however, that reasonable interprétation warrants such a 
resuit. The lease provides : 

Paragraph 3: " * * * If any installœent of rental shall remain unpaiil 
for sixt.v days after it beconiea due. the entire rental to the end of tiiis 
lease sliall become at once payable without deinand." 

Paragraph 6: "And thèse pre.<<ents are upon this condition, that in ea.se 
of a breach by lessee of any of the covenants or agreenients hereiu. or m 
case the lessee becomes bankrupt, insolvent, or makes an assignment for the 
benefit of creditors, or diseontlnnes business in the premises for any otliei- 
reason whatsoever, the balance of rental for the entire terni of this leasn 
shall be consldered at once due and payable without notice or deuiand on tlie 
part of the lessor ; and it is also provided that the lessor may, at any time 
after such a breach of this lease occurs, enter the premises, take possession 
of said System, and thereby terminate ail rights and interest of the lessee in 
said System." 

It is to be observed that upon the happening of events described in 
this language two distinct advantages in terms arise in favor of the 
lessor: One is the accélération of the maturity of future rents, and 
the other the right to take possession of the carrier system and so ter- 
minate the lease. Still it is further to be observed that the lessor is 
not in terms given the right to take possession of the carrier system 
and at the same time enforce payment of the rente so matured. Ac- 
cording to the true intent of the lease, as it seems to us, the lessor is 
entitled to the benefit of eitlier the accelerated maturity of rents or tb ; 
possession of the carrier system, but not of both. The claim that 
the intention was to give to the lessor both advantages overlooks 
the fact that this would take from the lessee the only considération it 
could ever receive for its obligation to pay rent at ail — its possession 
and use of the carrier system ; and, further, in spite of maturing fu- 
ture rents in the manner pointed out, ail possibility of ever earning sud: 
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rents, and of so giving any considération therefor, would be removed 
by the lessor's act. Surely, if we say the least of it, to justify such 
a resuit as this, language of the most explicit character should be em- 
ployed; and we find no provision expressly fixing liability upon the 
lessee to pay rents which in the nature of things could not be earned 
after re-entry of the lessor. 

It is true the lessor insists that this particular carrier System was 
practically worthless at the time it was taken away; but upon this 
theory it is difficult to see, and it is not explained, why the lessor took 
it back. The system was in use only about five months prior to the 
bankruptcy. The lease required the lessor at its own expense to sup- 
ply ail parts necessary to keep the system in proper repair", excepting 
where the defect was caused by carelessness of the lessee and where 
the rental was overdue, and required the lessee at the expiration of 
the term to return the system in as good order and condition as it was 
at the date of the lease, "reasonable use and wear thereof excepted." 
It is therefoi'e plain that the parties expected the system to endure at 
least seven years. The lessor called its foreman to show the condi- 
tion of the carrier system at the time it was received at its factory. 
He described the system, as then dismantled, in détail; and it must 
be said that it comprised many parts, such as stations, station stands, 
tracks, brackets, flanges, cash boxes, drive wheels, shaftings, and the 
like. He said the steel parts were covered with rust and other parts 
were tarnished. He seemed at first to think the system had been 
"junked"; but he qualified this later by a statement that shaftings, 
hangers, and couplings were to be rebabbitted, polished, etc., and, while 
it was in substance said that adjusting such a system to a particular 
store, as hère, would materially lessen its value for any other store, we 
are not convinced that a system composed almost entirely of métal and 
used only five months could not be utilized elsewhere to material ad- 
vantage."^ 

It results that the lessor's theory savors of forfeiture of substantial 
rights of the lessee, and it need not be said that forfeitures are not 
favored. It is conceded that, if the subject of the lease were real es- 
tate, re-entry of the lessor would put an end to the lessee's liability 
to pay unearned rent ; and it ought to f ollow that, if the instrument in 
issue is to be treated as a lease, a like conclusion should be reached 
hère. The décision of the court below, as we understand it, considers 
the provability of the lessor's claim for rent (under the Bankruptcy 
Act) as the test of the right to bave it allowed ; the theory being that, 
since the March installment of rent was in default for more than 60 
days prior to the bankruptcy, the rent for the entire term of the lease 
had matured "without demand" and become "a fixed liability * * * 
absolutely owing" at the time of the filing of the pétition (section 63al), 
and. so the lessee's liability was not regarded as afïected by the lessor's 

1 It Is worthy of notice that the Lamson Consolidated Store Service Com- 
pany, the original lessor of this system, made no such claim, as is hère urged. 
in respect of one of its carrier Systems which had been in use almost a year 
and which was in issue in Re Merwin & Willoughby Co. (D. C.) 206 Fed. 117, 
118, 122. 
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act of retaking the carrier System. (D. C.) 208 Fed. 573, 575, 576. 
This places too much stress upon the provision for maturing rent with- 
out demand, and fails to observe the real significance of the lessor's 
re-entry ; indeed, it was believed that the waiver of demand for pay- 
ment of rent under the présent lease distinguished the instant case f rom 
that of Lamson Consol. Store Service Co. v. Bowland, 114 Fed. 639, 
52 C. C. A. 335 (C. C. A. 6th Cir.). 

We regard this as error ; for we think the présent case is ruled by 
the décision in that case. True, the lease involved in that case did not 
in express terms provide for accelerating the maturity of future rents 
without demand, and one of the reasons assigned in the opinion was 
that no dernand had been made ; but that was not the only or control- 
ling reason. The lessor there was distinctly authorized, in the event of 
breach of covenant or in case of bankruptcy or insolvency, to enter up- 
on the store premises without notice or demand, and take possession of 
the carrier system, and thereby détermine al! right and interest therein 
of the lessee. Bankruptcy ensued, the lessor entered the store [îrem- 
ises and took possession of the carrier system, but its claim for future 
rents was disallowed. It was tiie effect upon tlie lessee's liability for 
future rent, which the court there ascrihetl lo îhe lessor's resiniipiic-n of 
jjossession of the carrier system, that is important hère. Tiiat the 
effect was to release the lessee from such liability is traceable through- 
out the opinion ; it was only in the event that possession had been 
taken upon some ground which kept the lease alive that re-entry wouid 
not be regarded as fatal. It is not shown in the instant case that pos- 
session was taken with any idea of keeping the lease alive ; and since 
it was the act of the lessor hère, as it was there, which put an end to 
the lease, we do not see how precipitating the maturity of future rents 
hère gives rise to any material distinction between the two cases ; for 
when the lessor hère, like the lessor there, resumed possession of the 
System and terminated the lease, it destroyed its power, as already stat- 
ed to earn future rents, whether their maturity had been precipitated 
or not, and thereby obviously subjected its claim to the défense of 
failure of considération. And this défense is as clearly open to the 
trustée in bankruptcy as it would hâve been to the lessee if bankruptcy 
had not intervened. 

The order of the court below must be reversed, and, since the quar- 
ter's rent allowed by the référée was payable in advance, and was 
substantially earned before the bankruptcy, the order of the référée 
is affirmed, with costs. 
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GLADDEN y. GABBERT et aL 
(Circuit Court of Appeals, Fifth Circuit January 25, 1915.) 

Xo. 2679. 

1. Appeal AiND Error <S=>977 — Review — RuLiNG ON Motion for New Triai,. 

A motion for a new trial, though denominated a "motion in arrest of 
judîrmeiit." is aiidressed to the discrétion of the trial judge, and his ruling 
tbereou is i)ot reviewable on writ of error. 

fEd. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3860- 
3865; Dec. Dig. ®=>977.] 

2. Appeal and Erhok ©=5930 — Rkview — Verdict — Apphoval bt Tbial Court. 

Wiiether the jury ignored spécial instructions is wlioll.v for the consid- 
ération of the trial judge, and it will not be presunied that Ue iKirmitted 
a verdict to stand which vvas in violation of such instructions. 

[Ed. Note. — For other cases, see Appeal aud Error, Cent. Dig. §§ 3755- 
3761 ; Dec. Dig. <S=930.J 

3. Appeal and Error i@=>2ir — 1^iœse..\tino Questio.vs in I.ower Court — 

Objections — Failure to Keao iNSTBacuoNS. 

Tlie failure of the trial judge to read spécial instructions to the jury 
betore handing sanie to thcm canuot lie assigued as error, where no ob- 
jectioji was made at the tinie by either party. 

[Ed. Note. — ï"'or other cases, see Appeal and Error, Cent. Dig. §g 1309- 
1314; Dec. Dig. <S=215.] 

In Error to the District Court of the United States for the West- 
ern Division of the Northern District of Mississippi; Henry C. 
Niles, Judge. 

Action by Charles S. Gladden against J. T. Gabbert and another. 
Judgment for défendants, and plaintifï brings error. Afïirmed. 

St. John Waddell, of Memphis, Tenu., for plaintifï in error. 
James Stone, of Oxford, Miss., and Herbert Holmes, of Senatobia, 
Miss., for défendants in error. 

Before FARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

FARDEE, Circuit Judge. This is an action of ejectment, brought 
by the plaintiflf in error to recover two tracts of land, and mesne 
profits, situated in the Western division of the Northern district of 
Mississippi. To the plaintifï's déclaration the défendants pleaded a 
gênerai issue of not guilty and the statute of limitations of 10 years, 
with adverse possession, under the laws of the state of Mississippi. 
On December 13, 1912, there was a trial before a jury, resulting in a 
verdict for the défendants. 

After a motion for a new trial was refused, the case was brought 
hère for review upon some seven assignments of error, only two of 
which are insisted upon, stated by counsel as f ollows : 

"I. The court erred in overrullng plaintiÉPs motion in arrest of judgment 
and for a new trial. 

"(a) The évidence overwhelraingly showed that the flrst tract of land 
sued for was a part of section 7, and that the second tract of land sued for 
was a part of the south half of section 8, and under this évidence said lands 

Ê=For other cases see same topio & KEY-NUMBER la aU Key-Nuinjerert Digests cS; liidexoa 
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were the property of plaintiff, and the verdict of tlie jury should hâve been 
in favor of plaintiff, under the admissions of the défendants as set forth in 
the stipulation in the record. 

"(b) ïhere was no évidence lutroduced by défendants which, after giviug 
the same fuU considération, was in any way sufficieut to iiphold the verdict 
of the jury for défendants. 

"(c) The verdict of the jury veas directly contrary to and clearly iguored 
the spécial instructions of the court given to them at the request of plaintift:. 

•'(d) The verdict of the jury vcas clearly contrary to the law as giveu 
them by thç court, and contrary to ail the évidence in the case. 

"(e) The verdict of the jury is without any reasonable support, eitber 
imder the law as given by the court or under any reasonable construction 
of tlie évidence introduced. 

"II. The court erred in merely handing the jury tlie written requests for 
spécial instructions as asked by plaintiff, and in not reading said spécial in- 
structions to them, or deliveriug the same orally, because it is évident, from 
the utterly unauthorized verdict as returncd by the jury, that they either 
did not read said instructions, or, if they did read same, they evideutly did 
not regard said instructions as binding or controlliug, and ignored same in 
linding their verdict." 

The bill of exceptions shows the following proceedings in the trial 
after the évidence was closed : 

"C. S. Gladden v. Gabbert & Moore. 

"In this case the plaintiff requests the court to charge the jury specially 
as follows: [Hère follow copies of requested instructions, marked 'Filed 
December 12, 1912,' covering some flve printed pages of the record, not ueces- 
sary to insert.]" 

Requests for spécial instructions, being in writing, were at the 
time handed to the court by plaintifï's counsel, and the court, having 
examined same, handed ail of them to the jury, without either read- 
ing same to the jury or commenting thereon, and at the same time 
stated to the jury as follows : 

"Gentlemen of the jury: The plaintlfC's counsel has asked certain spécial 
instructions to be given you touching the matters involved in this suit, and, 
the requests for same being in writing, I hand you said written requests, 
ail of which I give you, and you will now retire and make up your verdict." 

And thereupon the jury retired to consider of their verdict, and 
returned into open court a gênerai verdict in favor of the défendants. 
And thereupon the court rendered judgment for the défendant. And 
thereupon plaintifï, by his counsel, moved the court in open court 
to arrest the judgment in favor of the défendants, and to set aside the 
verdict of the jury and said judgment, and grant him a new trial, 
upon the following grounds: 

"In the District Court of the United States for the Western Division of 
the Northern District of Mississippi. 

"C. S. Gladden, Plaintiff, v. J. T. Gabbert and M. P. Moore, Défendants. 

"In this case cornes the plaintiff, by hls attorney, and moves the court to 
set aside the verdict of the jury and judgment of the court rendered thereon, 
and grant him a new trial, upon the following grounds, to wit: 

"1. Because the verdict of the jury is againsf; the clear prépondérance of 
the évidence. 

"2. Because the verdict of the jury is contrary to the instructions of the 
court. 

"3. Because the verdict of the jury is not supported by any évidence in the 
case, and is clearly contrary to the instructions as given by the court. 
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"4. Because the court erred In glvlng its oral charge to the jury as to the 
burden of proof on plaintiiï to establish title by a prépondérance of the 
évidence, in net distinguishing and calling attention to the agreement of 
parties that title was to follow the disputed boundary of the land in con- 
troversy. 

"5. Because the court dld not charge the jury orally on the facts in this 
case and the law governing same, as is set forth in plaintifl's flrst, second, 
third, fourth, flfth, sixth, and seventh written request for the same. 

"i'or thèse and other causes to be assigned on the hearing hereof, the 
plaintiff moves the court to set aside the verdict of the jury and the judg- 
ment rendered thereon, and grant hlm a nevr trial. 

"St. John Wàddell, Attorney for PlaintifC. 

"Filed December, 1913. S. E. Oldham, Clerk." 

And thereupon the court overruled said motion of plaintiff, to which 
action of the court the plaintiff then and there excepted, and his ex- 
ceptions were allowed and noted, and plaintiff prayed a writ of error 
theref rom to the Cimuit Court of Appcals for the Fifth Circuit at New 
Orléans, La., which was granted by the court upon plaintiff execut- 
ing cost bond for the same, conditioned and payable as required by law, 
in the sum of $500, and was granted 90 days in which to prépare and 
file herein his bill of exceptions and assignments of error ; said order 
being in words and figures as f ollows : 

"C. S. Gladden, Plaintiff, v. Gabbert and Moore, Défendants. 

"This cause came on this day to be heard on the motion of the plaintiff 
to set aslde the verdict of the jury and judgment of court rendered thereon 
in this case, and to grant him a new trial ; and the court, af ter fuUy con- 
gidering the same, doth order and adjudge that said motion be and the same 
is hereby overruled and denied. To the foregoing order of the court, the 
plaintiff in open court excepted, and prayed a wrlt of error therefrom to 
the United States Circuit Court of Appeals for the Fifth Judlcial District, at 
New Orléans, La., and which is hère granted by the court, upon the plaintiff 
executing cost bond for same in the sum p( five hundred ($500.00) dollars, 
conditioned and payable as required by lawi and on application of plaintiff in 
open court he is granted and given ninety days from this term of this court in 
which to prépare and file herein his blU of exceptions in this case, and his 
assignment of error on said writ of error, and the same, when prepared and 
filed within that time, is to be taken and considered as if now flled. 

"And it further appearing to the court that ail the original maps and 
plats introduced as évidence in this case are difficult and intricate to copy. 
and the wood exhibits of surveyors' marks taken from trees, introduced and 
filed as évidence in this case, cannot be copied, and that ail of said ex- 
hibits are materlal évidence in the détermination of this case, it is further 
ordered that said original maps, plats, and wood exhibits be forwarded with 
the transcript of the record in this case to said Circuit Court of Appeals 
as a part thereof, without attempting to copy the same therein. 

"And to ail of said action of the court in overruling plaintifC's motion to 
arrest the judgment In this case in favor of the défendants, and to set aslde 
said judgment and the verdict of the jury, and to grant a new trial, and to 
the action of the court in overruling each one and ail of the grounds set up 
in said motion to arrest said judgment and set same aside and grant a new 
trial, the plaintiff then and there in open court excepted, and his said ex- 
ceptions were allowed and noted ; and he tenders this bill of exceptions, 
settlng forth ail of the same, and asks that the same be signed and sealed 
and made a part of the record in this case. 

"And ail of which is accordingly done, this the 8th day of February, 1913. 

"H. 0. Niles, Judge." 

This statement of the case shows that there was no request to the 
eourt on the trial of the case to instruct a verdict for the plaintiff. 
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nor any exceptions taken to any of the rulings of the court during 
the trial ; and it was only some two months later, after a motion for 
a new trial was overruled, that exceptions were taken to the rulings 
of the court, and then only to the errors of the court in overruling 
the plaintifï's motion to arrest and set aside the judgment and grant a 
new trial. 

[1] Considering now the assignments of error insisted upon, we 
premise by saying that the motion presented to the court below, the 
overruling of which was excepted to, though denominated in the first 
assignment of error and pressed in argument as a "motion in arrest 
of judgment," was purely and simply a motion for a new trial, and it 
is well settled that motions for a new trial are addressed to the sound 
discrétion of the trial judge, and his ruling thereon is not reviewable 
on writ of error, and we find nothing in this record to take this case 
out of the rule. 

As to the objection that the verdict was contrary to and unsupport- 
ed by the évidence, we find that there was évidence on the part of 
the défendant, admitted without objection, which, given fuU credence, 
warranted the verdict returned by the jury. 

[2] Whether or not the jury ignored the spécial instructions of 
the court was a matter wholly for the considération of the trial judge, 
who gave the instructions, and we cannot on this writ of error pré- 
sume that the trial judge, having pOwer in the premises, would per- 
mit a verdict to stand that was in clear violation of his instructions. 

[3] The second assignment of error is to the effect that the judge 
erred in not reading to the jury the spécial instructions given by him, 
and in not delivering the same orally, to ail of which a sufficient answer 
is that whatever the court did in the premises was not at the time, nor 
before the jury retired, objected to by either party, and therefore is 
to be presumed to hâve been ail that the law required in the case. 

On the record we find no réversible error, and the judgment of the 
District Court is affirmed. 



OAK GKOVB CONST. CO. v. JEFFERSON COTJNTir. 

(Circuit Court of Appeals, Sixth Circuit. February 2, 1915.) 

No. 2526. 

1. Courts ig=>312 — Fedebal Courts — Jubisdiction — Assigned Claims — 
"Contents op Chosb in Action." 

Act March 3, 1887, c. 373, § 1, 24 Stat. 552, as amended by Act Aug. 13, 
1888, c. 866, 25 Stat. 433 (Comp. St 1913, § 991 [1]), provides that fédéral 
courts shall not entertain a suit to recover the contents of any chose in 
action in favor of any assignée, unless the same suit might hâve been 
there brought by the assignor. ÈeH, that the prohibition involved in the 
clause "contents of a chose in action" was one against a suit on an as- 
signed right of action, and hence the act did not apply to an action by 
an Alabama corporation on a Tennessee contract to perform certain pub- 
lic work for défendant, a Tennessee eounty, which contract was asslgned 
to the corporation by a Tennessee partnership, with which it was origl- 

^SjFor other cases see same topic & KEY-NUMBER in ail Key-Numbered Dtgests & IndftM-H 
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nally made, to recover on disputed items ail accruing subséquent to the 
assignment. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 865-875; Dec 
Dig. <S=312. 

For other définitions, see Words and Phrases, First and Second Séries, 
Contents.] 

2. NOVATION <S==>5 — CONTBAOT FOB PUBLIC WoRK ASSIGNMENT. 

Where, on tlie letting of a contract by a county for tlie doing of cer- 
tain public work, the county took a bond from the contractora as re- 
quired. and after they had assigned the contract to a foreign corporation, 
the county, though acquiescing in the assignment, did not require a bond 
from it, there was no novation, nor release of tlie partnership from 11a- 
bility, or intent on the part of the county to accept the corporation's prom- 
ise to perfocpi in substitution. 

[Ed. Note. — For other cases, see Novation, Cent. Dig. § 5; Dec Dig. 
<g=5.] 

3. CouNTiEs <g=5l26i^, New, vol. 20 Key-No. Séries— -Contbacts Assignable — 

Public Wobk — Assignment to Foreign Cokpobation. 

A contract between a county and contractors for certain public work, 
exécutée! in Tennessee, did not involve Personal trust or confidence, and 
was assignable by the contractors to a foreign corporation under Shan- 
non's Code Tenu. § 3516, providiug that contracts generally are assigna- 
ble, etc. 

4. CouxïiiEs <S=126%, New, vol. 20 Key-No. Séries — Contbacts — Assigna- 

BILITY — -ESTOl'PEL. 

Where, after a contract for public work between a county and a part- 
nership, had been assigned by the latter to a foreign corporation, the 
county with knowledge of the assignment made no objection for three 
years to performance by the corporation, but aceepted its work, and 
thereafter made no counterclaim against the asslgnors, and they claimed 
nothing against the county, it was too late for the latter, when sued for 
work and luaterials under the contract, to deny that the assignment took 
the fuU effect necessary to support the action, and this, though the con- 
tract forbade subletting without the written consent of the county. 

5. CouxTiEs <$=>49 — Contracte — Acquiescence — Mode. 

Acquiescence by a county in an assignment of a contract for public 
work by contractors was available, though not made by the fuU board of 
county commissioners at a formai meeting assembled. 

[Eid. Note. — For other cases, see Counties, Cent. Dig. §§ 56-60; Dec. 
Dig. ®=>49.] 

6. CorrNTiEs <S=>125 — Assignment of Contbact — Insufticienct — Implied 

Contract. 

Where an assignée of a county construction contract was not eutitled 
to recover on the contract because of alleged insufficiency of the assign- 
ment. but it was within the power of the county's board of commissioners 
to make a completely valid and binding contract with the assignée for the 
work, and for more than three years the county's commissioners, with 
knowledge that plaintiff was performing the work, acquiesced therein, 
plaintiff, if unable to recover on the express contract, could recover for 
work and materials under an implied one. 

[Ed. Note. — For other cases, see Counties, Cent. Dig. § 186 ; Dec. Dig. 
(Ê=>125.] 

In Error to the District Court of the United States for the East- 
ern District of Tennessee; Edward T. Sanford, Judge. 

Action by "the Oak Grove Construction Company against Jefferson 
County. From a judgment for défendant, plaintiff brings error. Re- 
versed and remanded. 

©:=3For other pases see same topic à KEY-NUMBER in ail Key-Numbered Dlgests & Indexas 
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L. D. Smith, of Knoxville, Tenn., for plaintiff in error. 
W. R. Turner, of Knoxville, Tenn., for défendant in error. 

Before KNAPPEN and DENISON, Circuit Judges, and SATER, 
District Judge. 

DENISON, Circuit Judge. The county of Jefferson, in 1906, after 
due preliminaries, let a road construction and improvement contract 
to five men associated as a partnership as "Oak Grove Construction 
Company." Very soon afterwards, and before much construction work 
was donc, thèse associâtes organized an Alabama corporation, named 
"The Oak Grove Construction Company" (the plaintiff), and assigned 
to it their contract. The work was continued by plaintiff about three 
years, and the county paid plaintiff, on estimâtes, from time to time, 
the greater part of the expansé of the work. At the end, plaintiff 
brought this suit to recover a balance of several thousand dollars, ail 
made up of disputed items, and ail having accrued on account of its ma- 
terials furnished and work donc long after the assignment. Under 
thèse circumstances, it is said that the trial court had no jurisdiction, 
because the suit was brought upon an assigned contract, and the assign- 
ors were citizens of the same state with défendant. 

[1] The provision of section 1 of the act of 1887 as amended by 
Act Aug. 13, 1888 (25 Stat. 433), to the effect that the fédéral courts 
shall not entertain a suit to recover the contents of any chose in ac- 
tion in favor of any assignée, unless the same suit might bave been 
there brought by the assignor does not, in our judgment, apply to this 
case. The ambiguity inhérent in the phrase "recover the contents of 
a chose in action" has been cleared by deciding that the prohibition 
is one against suit upon an assigned right of action. Shoecraft v. 
Bloxham, 124 U. S. 730, 735, 8 SÙp- Ct. 686, 31 L. Ed. 574; Kolze v. 
Hoadley, 200 U. S. 76, 82, 26 Sup. Ct. 220, 50 L. Ed. 377. And see 

Brown v. Fletcher, 235 U. S. 589, 35 Sup. Ct. 154, 58 L. Ed. 

(Jan. 5, 1915). Since in this case the court below directed a verdict for 
the county, we must assume, for the purposes of this review, whatev- 
er facts plaintiff's testimony tended to show. From this point of view, 
it is clear that the suit is not brought upon an assigned right of ac- 
tion. The assignors never had any right to bring a suit to recover 
either the agreed price or the reasonable value of the materials fur- 
nished and work donc by plaintiff. The right of action originally ac- 
crued to the plaintiff, it never existed until plaintiff parted with thèse 
considérations, and thereupon it vested in plaintiff and vested nowhere 
else. As was said in Paige v. Rochester (C. C.) 137 Fed. 663, 665, 
plaintiff's "cause of action does not dépend upon the assignment of 
a chose in action to him, but upon the assignment of a right to him 
by which, by performance, he acquired a chose in action to himself." 
There is no substantial distinction between the présent case and 
American Co. v. Continental Ce, 188 U. S. 104, 23 Sup, Ct. 265, 47 
L. Ed. 404, in which an assignée of a contract sued the Other original 
party with référence to a breach which occurred after the contract 
had bqen assigned, and such a suit was held not within the prohibi- 
tic»n. iTrue, there had been, in that case, a greater degree of substi- 
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tution and release of the assigner than our subséquent discussion here- 
in of the subject of novation indicates to be essential to the main- 
tenance of this action; but the opinion of the Suprême Court ex- 
pressly dénies the importance of substitution. The resuit is placed 
upon the arising of a new contract between défendant and assignée. 
The same character of new contract is alleged and (by tendency) prov- 
ed hère — the kind which comes f rom the transfer of an assignable con- 
tract and subséquent continuing performance by the assignée, and the 
other party's acceptance and récognition of the assignée as one entitled 
to perform and to receive performance. The présent case is also well 
within the, principle of Superior City v. Ripley, 138 U. S. 93, 96, 97, 
11 Sup. Ct. 288, 34 L. Ed. 914, which bas been applied to circurn- 
stances analogous to those hère involved (Seymour v. Farmers' Co. 
[G. C. A. 7] 128 Fed. 907, 63 C. C, A. 633) as well as to the converse 
situation (Eau Claire v. Payson [C. C. A. 7] 109 Fed. 676, 48 C. C. 
A. 608). 

Plant Co. V. Jacksonville Ce, 152 U. S. 71, 72, 14 Sup. Ct. 483, 38 
L. Ed. 358, is not inconsistent with the view we adopt. A railroad 
company, being by contract entitled to a spécifie considération for con- 
structing its road, employed the Plant Company to build the railroad, 
and the Plant Company did this work for the railroad. Then the rail- 
road assigned to the Plant Company the railroad's right to recover the 
considération, and it was held that the situation was governed by the 
prohibition against suits by an assignée; but the distinction between 
that case and this is obvions. To make the cases parallel, it would 
hâve to be supposed that in this case the partnership employed the 
corporation to do the construction work as the agent of the partner- 
ship, and that theory is urged by défendant as a proper inference f rom 
the facts; but it is not the theory upon which this review must dé- 
pend. Plaintifï's testimony tended to show the other theory which 
we hâve stated. 

Corbin y. Black Hawk, 105 U. S. 659, 26 L. Ed. 1136, is also clear- 
ly distinguishable. That suit was to enfoi'ce spécifie performance of a 
promise made to plaintifï's assigner, the contract was still executory 
on both sides, and an inséparable part of the right sued for had fully 
accrued before the assignment, and passed thereby. We conclude 
that neither upon the demurrer nor upon the motion to instruct was the 
défendant entitled to prevail on the jurisdictional question. 

[2] The trial court put its final action upon the ground that a no- 
vation as between the first parties and the later parties was necessary, 
and that this did not sufïiciently appear. If by novation is meant com- 
plète substitution, whereby the corporation took for ail purposes the 
place of the partnership and the partnership was released from ail 
liability under the contract, we agrée with the trial court that this did 
not appear. The law requires the county to take a bond from the con- 
tractors. This was done when the contract was let to the partner- 
ship ; but no such bond was required of the corporation, nor was its 
propriety suggested. This circumstance alone — although it is aided 
by others — makes clear that there could hâve been no purpose to re- 
lease the partnership from its liability, and to accept, in substitution, 
the promise of the corporation. 
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This conclusion of fact causes the record to présent the question 
whether, lacking such novation, plaintiff may nevertheless recover; 
and the nature of the real inquiry hère is shown by reciting the situa- 
tion. There is no attempt to compel the county to perform an exec- 
utory contract, nor to accept continuing performance from an unsat- 
isfactory assignée. It is not asked to assume any continuing relation? 
with an assignée. Whether the assignors were released from their 
obligations is not practically important, because those obligations hâve 
been fully met, and the county, with ail due formality, has accepted 
the work and acknowledged complète performance of the contract.^ 
No resort to the contract ternis is now proposed, save as a measure of 
compensation for some of the work. No claim under thç contract is 
made by the assignors, and no double liability against the county is 
suggested. The county, witli knowledge of the assignment, saw the 
assignée performing for three years, accepted performance, made par- 
tial payments to the assignée, fully accepted the whole work, but re- 
fuses to pay the balance due. Such a refusai must be supported by 
some imperative rule of law, before it can be justified. 

[3] Support is sought in the proposition that the contract was not 
assignable by the partnership, unless with the consent of the county, 
accompanied by ail formalities and conditions essential to make the 
contract vahd in the firs.t place; and this comes to saying that the con- 
tract was not assignable at ail, for to require the completely formai ex- 
écution of a new contract is to deny that the assignment was operative. 
The original contract was one made in pursuance of Tennessee stat ■ 
utes, the question has to do with the rights, powers, and liabilities of 
a Tennessee municipal corporation, and pertinent Tennessee décisions 
must be followed. By statute in that state (Shannon's Code, § 3516), 
as interpreted by its décisions, contracts generally are assignable. We 
find nothing to indicate that the rulc is any différent from that recog- 
nized and applied in Arkansas Co. v. Belden Co., 127 U. S. 379, 387, 
S Sup. Ct. 1308, 32 L. Ed. 246, viz., that a contract is assignable un- 
less its exécution involves personal trust or confidence. In Smith v. 
Hubbard, 85 Tenn. 306, 312, 2 S. W. 569, it was held, in an opinion 
by Judge (later Mr. Justice) Lurton, that a contract of this précise 
character was assignable by the one who agreed to do the work, 
and that the assignée could bring suit thereon against the municipality. 
It is not clear that the work, which earned the money sued for, had 
been performed by the assignée, though that seems probable; but, in 
any event, the generally assignable character of such a contract is es- 
tablished. It is true that the case does not décide whether the munic- 
ipality could hâve been compelled to accept performance from the as- 
signée, though there are décisions to that effect. See cases cited in Ar- 
kansas v. Belden Co., supra, 127 U. S. at page 390, 8 Sup. Ct. 1308, 32 
L. Ed. 246. 

[4] Neither does it détermine whether a récognition and acceptance 
of the assignée as the party performing is at ail inconsistent with re- 

1 ïhe proofs tended to show that the commissiotiers for the county aitually 
went over the improvements with piaintiff's représentatives, and actively rec- 
ogoized the carrying on and completion of the contract by plaintiff. 
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taining the full contract liability against the assigner. It has been heîd 
that there is no such inconsistency. See Devlin v. New York, 63 N. Y. 
8, holding that the assignée has a right to perform, and this without 
releasing the assigner, foUowed in New England Co. v. Gilbert Co., 91 
N. Y. 153, 167. Both of thèse questions are hère académie. The con- 
tract was (for some purposes at least) assignable, and it was assigned. 
The county made no objection, but accepted the work from the as- 
signée. No counterclaim against the assignors exists. The assignors 
claim nothing against the county. It is too late to deny that the assign- 
ment took the full efïect necessary to support this action. 

The same considérations make unimportant the fact that the con- 
tract forbade subletting, unless by the written consent of the county. 
Whether this prohibition against subletting extended to an entire as- 
signment, and, if it did, whether this provision had been waived by the 
conduct of the county in other instances, are questions of no import- 
ance. In this instance the county has, in fact, acquiesced in the trans- 
fer and allowed the assignée to exécute the contract. Upon this gên- 
erai subject, the comments of the Suprême Court in Cincinnati Co. 
V. Western Co., 152 U. S. 200, 202, 14 Sup. Ct. 523, 524 (38 L. Ed. 
411) are highly pertinent: 

"Upon this the défendant invokes the ruîe laid down in Arkansas Valley 
8melting Co. v. Belden Mining Ce, 127 U. S. ,S79 [8 Sup. Ot. 1,'!08. .-.^ L. Ed. 
246], and insists that the contract was of such a nature that It couUi not be 
assigned by the Cas lUuminating Company to plalntiff without the consent of 
défendant, which consent was posltively refused. But that doctrine has no 
application under the circumstances of this case. Défendant could not accept 
thèse goods from the plaintiff, and then refuse to pay for them. It is im- 
material whether there was an assignment from the Gas Illuminating Com- 
pany to the plaintifC or not, or whether, if there was one, it was ever as-sent- 
ed to by the défendant or not. When the défendant ordered the goods from 
the Gas Illuminating Company, and the plaintiff forwarded the goods upon 
that order, the défendant might hâve returned them, and decliued to hâve 
any dealings with the plaintiff; but it could not accept the goods and use 
them, and then say it never ordered the goods from the plaintiff, never had 
any contract with it, and never assented to any assignment to the plaintiff 
of its contract with the Illuminating Company." 

[5] We conclude that the plaintiff was entitled to go to the jury 
upon the theory of assignment, notice thereof to the county, acceptance 
or acquiescence by the county, and performance by plaintiit. Nor 
do we think that notice and acquiescence must be to or by the full board 
of commissioners in formai meeting assembled. Notice to the coun- 
ty and action or acquiescence by the county after notice are the things 
to be established, and the Suprême Court of Tennessee has held that 
notice to two commissioners, if not to one, of a similar board is enough. 
Smith V. Hubbard, supra, 85 Tenn. at page 313, 2 S. W. 569. And see 
Land Co. v. Jellico, 103 Tenn. 320, 322, 52 S. W. 995. 

[6] The déclaration contained also a count which is now said to 
State a case upon the theory of a contract, express or implied, to pay 
the reasonable value of the materials and labor which were furnished 
and received. The trial court thought this count insufficient to acconi- 
plish this purpose, and a motion to amend was denied, because made 
too late. We may well assume that the trial court was right in thèse 
respects ; but, as the case is to be tried again and amendment may be 
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permitted, the merits of this question should be noticed. We hâve no 
doubt that, if the proofs were insufficient in the opinion of the jury 
to establish the requisite notice to the county or the acquiescence which 
has been discussed, they nevertheless tended to establish a Hability 
as upon implied contract against the municipahty to pay for what it 
had accepted and kept and is using. It is freely admitted that it was 
within the power of the board of commissioners to make a completely 
valid and binding contract with the plaintiff for ail this road work. 
The objection is that the power was not properly exercised ; and, in that 
class of cases, the Suprême Court of the United States has repeatedly 
declared and enf orced the municipal liability. Hitchcock v. Galveston, 
96 U. S. 341, 24 L. Ed. 659. This court recently had occasion to 
State the same rule and the exceptions to it. Eaton v. Shiawassec 
County, 218 Fed. 588, 134 C. C. A. 316„filed December 8, 1914. The 
Tennessee décisions are fully and clearly to the same efïect. Madison 
County V. Gibbs, 9 Lea (Tenu.) 383, 386 ; Eand Co. v. Jellico, supra ; 
Rhea Co. v. Sneed, 105 Tenu. 581, 584, 58 S. W. 1063. Défendant 
cannot deny that plaintiff may sue under the contract, and thus defeat 
the action as one on express contract, and, at the same time insist 
that plaintiff was acting pursuant to an express contract, and thus de- 
feat the claim to recover under an implied contract. 

_ It is doubtless unnecessary to repeat that we bave taken as facts 
everything which plaintiff's évidence tended to show, and that we in- 
tend to intimate no opinion as to whether the jury ought to draw the 
inferences which thèse assumptions involve. 

The judgment below is reversed, with costs, and the case remanded 
for a new trial. 



WELTY V. REED. 
(Circuit Court of Appeals. Bighth Circuit February S, 1915.) 

No. 4057. 

1. Indians i®=>15 — Indian TjAttds- — Creek Agreement — Sale of Ai-lotments 

— Five-Yeab Restriction — Application. 

The five-year restriction on conveyances of land allotted under Creek 
Agreement (Act .Tune 30, 1002, c. 1323. 32 Stat. 500), as provided by sec- 
tion 16, applies only to allotments made to living Creek citizens In their 
own rlght, and not to those made on behalf of deceased members of the 
tribe. 

[Ed. Note. — For other cases, see Indians, Cent. Dlg. §§ 17, 29, 34, 37- 
44 ; Dec. Dig. ®=:»15.] 

2. Indians <®=3i5 — ^Indian Lands — Alloïment — Creek Agbeesient — Re- 

strictions ON Aliénation- — Eught of Allottee. 

Land was allotted to K., a fuU-blood Creek Indlan, by the Commission 
under Curtis Act .Tune 28, 1898, c. 517, 30 Stat. 495. Thereafter the Origi- 
nal Creek Agreement was adopted by Act Cong. March 1, 1901, c. 676, 31 
Stat. 861, which became effective by ratification by the Creek Nation 
May 25th following. K. died Aprll 6, 1901, and patents were issued to 
his helrs under section 6 of the Agreement, providing that ail allotments 
made to Creek citizens by the Commission prior to the ratification of the 
Agreement were confirnied, and the same, as to appraisement and ail 
things else, should be governed by the provisions of the Agreement, etc. 

(g^sPor other cases see same topic & KEY-NUMBER In ail Key-Numbered Dlgests ft Indexes 
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Beld that, there being nothing In the Agreement suggesting necessity for 
reallotment on the death of the allottee, K., by such allotment, acquired 
au estate in the land whieh was inheritable; and hence his heirs, though 
the patent was Issued to them direct, held by reason of their right of In- 
heritance from him, and net as original allottees by vlrtue of being heirs 
of a Oreek citizen, and the land was subject to the flve-year restriction 
against aliénation, except vfith the approval of the Secretary of the In- 
terior, as provided by Supplemental Creek Agreement (Aet June 30, 1902, 
c. 1323, 32 Stat. 500) §. 16. 

[Ed. Note.— For other cases, see Indlans, Cent. Dlg. §§ 17, 29, 34, 37- 
44; Dec. Dig. ©=^15.] 

Appeal from the District Court of the United States for the East- 
ern District of Oklahoma; Ralph E. Campbell, Judge. 

Action by Andrew Reed against Edwin A. Welty. Judgment for 
plaintiff, and défendant appeals. Reversed and remanded. 

See, also, 197 Fed. 419. 

George S. Ramsey, of Muskogee, Okl. (Robert J. Boone, of Tulsa, 
Okl., and S. H. Lattimore and C. L. Thomas, both of Muskogee, Okl., 
on the brief), for appellant. 

A. N. Frost, of Muskogee, Okl., and Robert Hardison, of Green- 
ville, Ky., Sp. Asst. Attys. Gen., and James B. Diggs, of Tulsa, Okl., 
amici curiœ. 

Lewis C. Lawson, of Holdenville, Okl., for appellee. 

Before HOOK and SMITH, Circuit Judges, and AMIDON, Dis- 
trict Judge. 

HOOK, Circuit Judge. Reed sued Welty to quiet his title to land 
which had been allotted under laws relating to the Creek Nation of 
Indians. Both claimed under conveyances from heirs of Thomas 
Knight, a Creek citizen of the full blood. 

[1] The question is whether the conveyance to Reed, not having 
been approved by the Secretary of the Interior, violated the restric- 
tions against aliénation imposed by section 16 of Act June 30, 1902, 
c. 1323 (32 Stat. 500), commonly called the Supplemental Creek 
Agreement. It was made less than five years from the time the Agree- 
ment became effective. So far as material, the section is as follows : 

"Lands allotted to citizens shall not in any manner whatever or at any time 
be incumbered, taken, or sold to secure or satisfy any debt or obligation nor 
be alienated by the allottee or bis heirs before the expiration of five years 
from the date of the approval of this Supplemental Agreement, except with 
the approval of the Secretary of the Interior. Each citizen shall sélect from 
his allotment forty acres of land, or a quarter of a quarter section, as a home- 
stead, which shall be and remain nontaxable, inaliénable, and free from any 
incumbranee whatever for twenty-one years from the date of the deed there- 
for, and a separate deed shall be issued to each allottee for his homestead, 
in which this condition .shall appear. » * • The homestead of each citizen 
shall remain, after the death of the allottee, for the use and support of chil- 
dren born to him after May 25, 1901, but if he hâve no such issue then he may 
dispose of his homestead by will, free from the limitation herein imposed, 
and if this be not done the land embraced in his homestead shall descend to 
his heirs, free from such limitation, according to the laws of descent herein 
otherwise prescribed. Any agreement or conveyance of any klnd or character 
violative of any of the provisions of this paragraph shall be absolutely void 
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and not susceptible of rntiflcation in any manrier, and no rule of estoppel sliall 
ever prevent the assertion of Its invalidity." 

In Skelton v. Dill, 35 Sup. Ct. 60, 235 U. S. 206, 59 L. Ed. — 
(decided November 30, 1914), the Suprême Court held thèse re- 
strictions applied only to allotments made to living Creek citizens in 
their own right, not to those made on behalf of deceased members 
of the tribe. Reed's original pétition contained an averment that 
Thomas Knight died intestate before receiving his allotment, and 
after his death the land in controversy was allotted to his three chil- 
dren as his heirs. On demurrer the trial court held the pleading suf- 
ficient — that the restrictions against aliénation did not apply. Reed 
V. Welty, 197 Fed. 419. 

[2] This conclusion would be sustained by Skelton v. Dill; but 
afterwards Reed amended his pétition and gave his case a différent 
aspect. It appears from the amended pétition that on May 18, 1900, 
while Thomas Knight was living, the Commission to the Five Civilized 
Tribes set the land in controversy aside to him as an allotment, that 
a certificate of allotment of that date was duly issued to him, that 
he died intestate April 6, 1901, leaving as his heirs three children, 
who were also on the roUs of Creek citizens of the full blood, and 
that patents were thereafter duly issued to them. 

The allotment to Thomas Knight was made by the Commission un- 
der Act June 28, 1898, c. 517, 30 Stat. 495, known as the Curtis Act. 
This was followed by Act March 1, 1901, c. 676, 31 Stat. 861, com- 
monly called the Original Creek Agreement, which was not to be ef- 
fective until ratified by the Creek Nation. As already stated, Thomas 
Knight died April 6, 1901. On May 25, 1901, the Original Agree- 
ment was ratified by the Creek Nation and thereafter patents were 
issued to the heirs. Section 6 of this Agreement provides: 

"AU allotments made to Creelî citizens by said Commission prior to tlie 
ratification of this Agreement * * * are conflrmed, and the same shall, 
as to appraisement and ail things else, be governed by the provisions of this 
agreement; and said Commission shall continue the work of allotment of 
Creek lands to citizens of the tribe as heretofore, conforming to provisions 
herein. * • • " 

According to the amended pétition the patents were issued direct 
to the heirs of Thomas Knight without reallotment of the land to 
them. It may be observed that section 7 of the Original Agreement 
contained restrictions against aliénation similar to those of section 16 
of the Supplemental Agreement; also that under the Curtis Act the 
lands allotted were nontransf érable until after full title was acquired. 

It is contended on behalf of Reed, who prevailed below, that Thom- 
as Knight was not an allottee within the meaning of section 16 above 
quoted, but that the land went direct to his heirs free from restric- 
tions. It is urged that the allotment made to him under the Curtis 
Act gave merely an exclusive right of use and occupancy of the sur- 
face, and not a légal or équitable estate susceptible of inheritance at 
death; also that, as Thomas Knight died before the Original Creek 
Agreement became effective, the allotment to him, such as it was, 
lapsed, there being no such thing as an allotment to a dead person, 
and therefore in his case there was nothing to confirm by section 6 
of that Agreement; and, finally, that the exécution of deeds direct 
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to the children was équivalent to an allotment to them in his behalf. 
By tlie express ternis of section 16 of the Snpplemental Agreement 
the fi".e-year restriction extended to the "allottee and his heirs." No 
exception was niade of cases where heirs had also received or were 
entitled to allotments in their own right as citizens. It was quite prob- 
able that Creek citizens would secure by direct allotment to them and 
by inheritance from other allottees more land than needed, or that 
noncitizens might become owners by inheritance; but the acts of 
Congress contemplated that whatever hardship the restriction on alién- 
ation would cause in such cases should be corrected, if at ail, by the 
Secretary of the Interior, who was authorized to relieve the restric- 
tion and approve conveyances. Though it might be clear that allot- 
tees should be allowed to sell inherited lands, the terms and condi- 
tions of sale by those not greatly compétent in such affairs were mani- 
festly important, and control and supervision were wisely vested in 
the Secretary, who could act according to the circumstances of each 
particular case. Thomas Knight received an allotment under the Cur- 
tis Act, and was therefore an allottee. His allotment was in the class 
affirmatively designated as "allotments" by the confirmatory section 
of the Original Agreement. When that Agreement took effect there 
were 10,000 or more of such allotments under the Curtis Act to ap- 
proximately two-thirds of the total number of Creek citizens, cover- 
ing the most thickly settled and improved lands of the Nation. They 
were none the less allotments, though the estate se evidenced did not 
embrace the underlying minerais added by the subséquent Agreement. 
There is nothing in that Agreement suggesting the need of a reallot- 
uient upon the death of an allottee. 

We also think the estate or right of such an allottee was intended 
as inheritable. The plans for distribution of the Creek lands were 
the resuit of agreement between the government and the Creek Na- 
tion. Whatever power Congress might otherwise hâve exercised, 
it chose to make the matter the subject of convention with the Indians 
rather than of pure législation, and in construing the Agreements re- 
gard should be had to the sensé naturally conveyed to those principally 
to be affected. If under the Agreements mère unexercised rights to 
allotment of lands and moneys were descendible or inheritable (see 
section 28, Original Agreement, and sections 7 and 8, Supplemental 
Agreement), there is no difficulty about a right that has been exercised. 
An allotment to a Creek citizen under the Curtis Act gave an inter- 
est or estate that would descend to his heirs at his death. See Goat 
V. United States, 224 U. S. 458, 470, 32 Sup. Ct. 544, 56 L. Ed. 841. 
The subséquent patents to the heirs were a récognition of their in- 
heritance of the allotted lands, not of an unexercised right. And that 
is the theory of the amended pétition, though the argument was other- 
wise. After reciting the allotment to Thomas Knight, his death, the 
names of his heirs, the patents for the lands, etc., the pleading con- 
tinues : 

"Said lands passed to sald heirs In equal parts under and by yirtue of the 
Original Creek Treaty. • • » " 

An argument is also made upon the provisions as to homesteads in 
section 16 of the Supplemental Agreement. The administrative con- 
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structioti was that the limitation discharged upon default of children 
born after May 25, 1901, was the limitation specially applicable to 
homesteads, and not the gênerai five-year restriction against aliéna- 
tion by the "allottee or his heirs." However this may be, no sélection 
of a homestead of 40 acres out of the 160 allotted to Thomas Knight 
appears to hâve been made, and that fact cannot be employed to re- 
peal the gênerai restriction as to the entire allotment. In this par- 
ticular the case is unlike Mullen v. United States, 224 U. S. 448, 32 
Sup. Ct. 494, 56 L. Ed. 834. 

The decree is reversed, and the cause is remanded for further pro- 
ceedings in conformity with this opinion. 
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In re HUEON MINING CO. 

(Circuit Court of Appeals, Sixth Circuit. January 5, 1915.) 

No. 2664. 

1. Landlokd and Tenant <S=>198 — Re-entet bt Landlobd — TJnaccrubd 

Eents. 

A torfeiture and re-entry by tlle lessor under a lease tietween rental 
periods releases tlie lessee from liability for ail rents not fully accrued. 

[Ed. Note. — For otlier cases, see Landlord and Tenant, Cent. DIg. § 763 ; 
Dec. Dig. ®=3l98.] 

2. Mines and Minebals <S=>70 — Mining Lease — Constbuction — Efï^ct ob 

FoKFEITURE. 

A lease of Iron ore lands for mining purposes for 30 years required the 
payment of a tonnage royalty, witli a minimum payment each year, pay- 
able quarterly. It also provided that, if in any year the minimum pay- 
ment required from and paid by the lessee was more than the agreed 
royalty on the tonnage produced in that year, the ore so paid for and 
not removed might be removed without payment in any subséquent year, 
provided It was in excess of the tonnage required to produce the minimum 
royalty in that year. In some years the royalty paid by the lessee on the 
ore produced esceeded the required minimum, but in others the minimum 
which it paid was in excess of the royalty on the ore produced, so that 
it became entitled to remove ore without payment in subséquent years in 
case its production was sufflcient. Seven years after the lease, default 
was made in a quarterly payment, and two days later the lessor served 
notice of forfeiture, pursuant to which it tooU possession of the property 
a few days after the bankruptcy of the lessee. It also claimed a lien un- 
der the contract on bankrupt's Personal property for the royalty due. 
Held that, while bankrupt had not produced sutticient ore in the current 
year to entitle it to a set-ofC for the excess of royalties paid, it had a 
contingent rlght thereto, which would hâve been valuable, but for the ar- 
bitrary forfeiture of the lease, and which the court might properly con- 
sider when the lessor was asklng équitable relief, In effect in aid of its 
forfeiture. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent Dig. §§ 192- 
197; Dec. Dig. <@=>70.] 

.3. Mines and Minebals <g=64 — Mining Lease — Teansfeb or Pbopeett bt 
Lessee — Sale or Lease. 

Claimant, a lessee of iron ore lands which it was mining under a lease 
for 30 years, transferred ail of its property, including its plant, machin- 

Ê=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Dlgeats &. Indexes 
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ery, ore on hand, and leasehold interest, to bankrupt, in considération of 
a cash payment and a further payment of a large royalty for 15 years, 
with a specifled minimum payment each year, payable quarterly. After 
about 7 years there was default in a quarterly payment, and it at once 
gave notice of forfaiture and took possession of the property. Held that 
the contract between the parties was not merely a lease, but was an 
executory contract of sale, and that under the law of Michigan, havlng 
declared a forfeitiire and termiuated the contract for default in pay- 
ment of an installment of the purchase priée, claimant could not also re- 
cover such Installment. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. §§ 181- 
184; Dec. Dig. ©=364.] 

Appeal from the District Court of the United States for the West- 
ern District of Michigan; Clarence W. Sessions, Judge. 

In the matter of the Huron Mining- Company, bankrupt; Joseph S. 
Courtney, trustée. The G. W. Youngs Mining Company appeals from 
an order of the District Court disallowing its claim for a Hen. Af- 
fîrmed. 

The MacKlnnon heirs owned lands supposed to contain iron ore. In Au- 
gust, 1905, they leased the promises to Youngs for exploration and working 
for the period of 30 years upon a royalty of 16 cents per ton with a mini- 
mum royalty of ,$2,000 per year, payable quarterly on January 20th, April 
20th, July 20th and October 20th each year. The same year Youngs subleased 
the premises to the Youngs Company, which agreed to perform ail the obli- 
gations of the lessee in the first lease, and, in addition, to pay Youngs a roy- 
alty of 9 cents per ton, with a minimum royalty of $1,000 per year, payable 
quarterly, as above. The next year, the Youngs Company sold its lease or 
subleased the same premises to the Huron Company, which agreed to make 
payments in amounts required by the first two leases, and also to pay the 
Youngs Company a royalty of 30 cents per ton, with a minimum royalty of 
.$30,000 per year. payable quarterly, as above. During the three years, 1907- 
1909, the Huron Company mined and shipped more than 300,000 tons of ore, 
and paid to the three parties more than ii;99,000 which would hâve been the 
minimum royalty for the period. Each lease contained an agreement that if 
in any year the minimum payment, required from and made by the lessee, was 
more than the agreed royalty for the actual tonnage of that year, and "if In 
any one or more years more iron ore is thus paid for than is actually mined 
and removed in said year or years, then and in that event the iron ore ao 
paid for and not removed may be removed in any subséquent year during the 
continuance of this lease without payment therefor, but such iron ore so per- 
mltted to be removed in any subséquent year in considération of such pre- 
payment must be in excess of the tojinage required" to amount to the agreed 
annual minimum. Obviously, if .$30,000 was the separable and minimum an- 
nual royalty payable from the Huron Company to the Youngs Company, and 
the rate was 30 cents per ton, this required a minimum of 100,000 tons per 
year. If, however, the minimum royalty should be treated as one gross sum, 
$33,000, and the total royalty as 55 cents per ton, this required a minimum 
annual tonnage of 60,000. During each of the three years, 1910-1912, the 
Huron Company ^shipped more than 60,000 and less than 100,000 tons, paid 
to the MacKinnon heirs and to Youngs tonnage royalty in excess of their re- 
spective minima, and paid to the Youngs Company $30,000 each year. The 
resuit was that at the end of this three-year period, and after crediting to the 
Youngs Company 30 cents per ton on ail ore shipped, it had paid the Youngs 
Company $8,586 not represented by such crédit ; in other words, it had, to this 
extent, paid for more ore than had actually been mined and removed, and 
was entitled to remove such ore in a subséquent year without payment there- 
for (of the 30-cent royalty to the Youngs Company), after it had, in the sub- 
séquent year, paid the agreed minimum. At the end of the third quarter of 
1913, the tonnage shipped for that year was 44,000 (ail shipped during that 

<g;=>For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & ludeie» 
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quarter), while the minimum royalties to tlie tliree parties for the tliree qimr- 
ters were $24,750. The Huron Company liad pald the minimum for the three 
parties for each of the flrst two quarters, amouuting to $16,500, and there re- 
mainea unpaid the" minimum for the third quarter, $8,250, of which $7,500 
was due for the berieflt of the Youngs Company, $250 for Youngs, and $500 
for the MacKinnon heirs. On October 22d the Youngs Comi)any gave the 
Huron Company the GO-day notice of forfeiture for nonpayment which was 
provided for in the lease between them. On De(,'ember 17th, just before the 
CO days expired, the Huron Company filed its vohintery pétition in bank- 
ruptcy, and adjudication was made in duo course. Deeember 26th the Youngs 
Company served notice that the default had become absolute, and that it had 
talîen "absolute, final, and unqualified possession of said property." The trus- 
tée in banliruptcy, in Pebruary, gave notice that ho abandoned any right to 
continue the lease on behalf of the estate. 

Thereupon the Youngs Company, pursuant to a paragraph of the lease which 
gave it, for unpaid royalty, a lien on ail machinery and Personal property on 
the premises, claimed to hold such property to secure its claim against the 
liaukrupt for its minimum royalty or rental of .ç.'iO.OOO per year for the 
third and fourth quarters of 1913, and at the same rate computed for 1914 
until the trustée'» Fobruary al^andonment. The trustée denied any such 
right. Finally it was agreed to let the trustée kecp possession and to submlt 
the whole controversy to the bankruptcy court. The Youngs Company filed 
Us pétition, and prayed that the amount due it be adjudieated, and its lien 
therefor contirmed and foreclosed. The trustée aslicd a judgment that there 
was no claim or lien, and an order directing him to sell the property free from 
lien. The District Court decrecd that the Youngs Company had no valid 
claim, and ordered sale as prayed by the trustée. The Youngs Company ap- 
|)eals. but asniigns no error on that part of the order which directed a sale 
free from lien. 

N. C. Spencer, of Escanaba, Mich., and A. F. Dixon, of Stambaugh, 
Mich., for appellant. 

J. E. Tracy, of Marquette, Mich., and S. H. Holding, of Cleveland, 
Ohio, for appellee. 

Before WARRINGTON and DENISON, Circuit Judges, and K;IL- 
EITS, District Judge. 

DENISON, Circuit Judge (after stating the facts as above). 1. 
The contract involved is not free from ambiguity as to whetiier it 
contemplated a minimum annually of 60,000 or 100,000 tons. The con- 
struction put upon it by the parties clearly shows that they treated 
it as calling for the 100,000 minimum. We do not find it necessary to 
détermine the question, but assume that the construction of the parties 
is the one which should be adopted. 

[1j 2. The minimum royalty or the rental payable to the Youngs 
Company for the third quarter was due and payable October 20th ; that 
for the fourth quarter would not be payable until January 20th. The 
Youngs Company's forfeiture and rescission became effective Deeem- 
ber 22d. Nothing was then due, excepting the payments for the third 
quarter ; and the 30-cent royalty ($13,200) to the Youngs Company 
upon the ore taken out or carried away during the third quarter was less 
than the minimum royalty ($15,000) which had actually been paid to 
it on its own account for the first two quarters, and against which the 
Huron Company had taken out no ore. So there was nothing that 
would, on Deeember 22d, give the 30-cent royalty for the last quarter 
any aspect, save that of a rental then partly accrued, but not due or 
payable. Under such circumstances the forfeiture and re-entry be- 
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tween rental periods forfeits every payment not fully earned. Speak- 
ing for the Circuit Court of Appeals of the Eighth Circuit, and citing 
authorities, Judge Sanborn said, in American Co. v. Pueblo Co., 150 
Fed. 17, 30, 80 C. C. A. 97, 110 (9 L. R. A. [N. S.] 557, 10 Ann. Cas. 
357): 

"The termination of a lease during its term by surrender, by re-entry, or by 
éviction, wltbout more, dlseharges the lessee from liabillty for rents that hâve 
not accrued, but leaves hlm liable for ail the rents whlch hâve acerued and 
become due. * • * But a surrender, re-entry, or éviction between rent 
days, or at any tlme before the rent ha s fully accrued, releases the lessee from 
liabillty therefor, and defeats an action for its recovery." 

And see Nicholson v. Munigle, 6 Allen (Mass.) 215. 

The same principle applies hère, if we consider this contract as a 
lease. There is nothing to indicate that the forfeiture, completed in 
December, was held open for the benefit of the trustée, or that his aban- 
donment in February was operative to forfeit any existing right. It 
follows that neither the minimum for the last quarter of 1913 nor the 
fractional amount accruing in 1914 can survive the forfeiture; and the 
Youngs Company claim, prima facie provable, if the contract is one of 
lease, was $7,500, the third quarter's minimum. 

[2] 3. The above-stated balance of $8,586, coming over from 1912, 
cannot operate to offset the $7,500 minimum rental for the third 
quarter of 1913. The error in assuming that it works such payment 
or offset comes from overlooking its contingent character. It did not 
represent ore which the Huron Company had paid for and was abso- 
lutely entitled to take in 1913, but only that which it was entitled to 
take in 1913, if and after it had taken, or at least paid for, the mini- 
mum for 1913; and this point never was actually reached, nor do we 
see that it was precipitated by the forfeiture in October and Decem- 
ber, and so to be thought of as reached constructively. 

4. Notwithstanding the conclusion of the next preceding paragraph, 
it is not to be doubted that the Huron Company had an equity, repre- 
sented by this $8,586 advance payment. It stood for ore in the ground, 
which, judging from the average of the elapsed years of the term, the 
Huron Company would, sooner or later, become entitled to remove 
vvithout payment ; and this right was arbitrarily eut off and its matur- 
ity made impossible by the Youngs Company's élection to forfeit the 
lease. The Youngs Company now seeks the aid of a court of equity to 
enforce a hen which, except for this forfeiture, might not hâve re- 
quired enforcement; in other words, by its own action in forfeiting 
the lease, it lias caused a loss or forfeiture of the Huron Company's 
contingent, but valuable, right to take free ore, and this contingent 
right, had it not been arbitrarily destroyed, might well hâve proved of 
value equal to the defaulted rental. Under familiar principles, the 
court will not be inclined to give its aid, even in this collatéral way, to 
the enforcement of a penalty or forfeiture ; but in the view we take 
of the case we do not need to décide whether this considération alone 
would lead to the déniai of the lien. 

[3] 5. The contract hère involved, and which we hâve so far for 
convenience called a lease, was of a peculiar and a mixed character. 
Its substantial resuit was to sell and assign the rights of the Youngs 
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Company as lessee under and pursuant to the two underlying leases. 
It conveyed ail the existing assets of the so-called lessor, including ore, 
stock piles, mining machinery, accounts receivable, etc. It recited that 
it was for a considération of $50,000 cash payment, in addition to the 
agreed future royalties, and in addition to the assumption and payment 
of $75,000 existing debts of the lessor. The total agreed royalty of 55 
cents per ton is conceded to be a much higher royalty than had ever 
been paid in the district. Whenever 1,500,000 tons should hâve been 
mined, and the royalty thereon (which would be $450,000) should hâve 
been paid, the lessee's^ — or grantee's — obligations were ended, and it 
would hold the property for the remainder of the term free from royal- 
ties. As thèse payments were required to be at the rate of at least 
$30,000 per year, the rent — or royalties, or purchase price — would be 
paid in fuU in 15 years, and the remaining 14 years would be rent free. 
Assuming that the opérations would be evenly distributed over the 
whole term, this would mean that each royalty payment of 30 cents 
per ton would operate, one-half as payment for what had been mined, 
and one-half in advance. Taking the whole transaction together, it 
ft'as in effect a sale and assignment of the Youngs Company's leasehold 
fights and its entire business and assets for a total considération of 
$575,000, $125,000 to be paid at once and $450,000 in equal annual 
installments for 15 years— or, perhaps, more rapidly — and the postpon- 
ed payments, for security and for convenience, took the shape of royal- 
ties or rentals. While, for many purposes, the contract was one of 
lease, yet we cannot doubt that, in its gênerai aspect, it was, at least 
equally, if not predominantly, an executory contract of sale. 

It is settled law in Michigan that the vendor in an executory sale 
contract, exercising his contractual right of forfeiture for the vendee's 
nonperformance, cannot at the same time thus rescind the contract 
and also enforce its matured provisions. Specifically, it is held that 
such a vendor, either of real estate or personalty, who has forfeited 
the contract and taken back possession because the vendee failed to 
make a payment when it was due, cannot maintain an action to recover 
that pavment. The cases as to personalty are reviewed and applied in 
Perkins v. Grobben, 116 Mich. 172, 74 N. W. 469, 39 L. R. A. 815, 
72 Am. St. Rep. 512; and as to real estate Judge Christiancy said, in 
Goodspeed v. Dean, 12 Mich. 352 : 

"The plaintiff elected to treat the contract as vold, and gave défendant a 
notice to quit By this élection we think he must be understood as having 
also relinquished hls right to the amount then due upon the contract. He 
could not treat it as vold in respect to the rights which it secured to the de- 
fendant and valid iu respect to those which it secured to himself. Having 
declared it vold as to the land, it was void also as to the payments which it 
had bound the défendant to make for the land. There was nothing, there- 
fore, upon which plaintiff could base a right of action for either the principal 
or the iuterest which had become due upon it." 

When we consider both this principle, with its necessary application 
to this case, and also the fact that to enforce and foreclose the lien 
would be, in some measure, aiding to enforce a forfeiture, as pointed 
ont in paragraph 4 above, we are satisfied that the court rightfuUy dis- 

missed the pétition. 
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6. Whether the contract be regarded as a sale or a lease, the com- 
pensation promised to thèse underlying lessors, at the total rate of 25 
cents per ton (and which, for the third quarter, amounted to about $9,- 
500 above the minimum which the Huron Company had paid to them 
during the year), partakes of the character of a purchase price of items 
severed from the realty and carried away; and whether the right to 
recover such $9,500 was lost to thèse lessors by the forfeiture of the 
lease would présent a question not within any issue hère decided. 
There was no direct contract relationship between them and the Huron 
Company. The pétition herein, filed by the Youngs Company, does 
not allège that there had been any novation, or that it was complain- 
ing for and in the interest of and in the right of thèse lessors. On 
the contrary, it allèges that it had paid to them their total royalty earn- 
ed for the third quarter, whereby it was entitled in its own right to 
recover from the Huron Company this amount as well as its own roy- 
alty. It follows that whatever claim it has thus merged with its own 
and thus asserts on its own account must be treated as an intégral part 
of its own claim. The unit of accounting is not the quarter, but the 
year ; and we find that, during the year 1913, the total royalties earned 
at 55 cents per ton were $24,250, and that upon this the Huron Com- 
pany had paid $16,500. The total amount of earned royalty unpaid 
was therefore less than the total minimum for the third quarter; and 
the controversy in the only aspect in which it can now be considered — 
as one between the Youngs Company and the Huron Company — ^thus 
appears to relate substantially to nothing except a minimum and un- 
earned royalty, a pure rental, and is fully covered by what has been 
said. 

7. At the hearing, the purchaser of the property at the sale which 
the trustée, before any appeal was taken, had made pursuant to the 
order, applied for a further bond which would protect him against 
damages arising because he had been enjoined from removing the 
property pending appeal. The motion suggested that the présent bond 
running to the trustée would not protect the purchaser. Our disposi- 
tion of the appeal makes it unnecessary to décide this motion. If it 
could hâve been presented long enough in advance of the hearing on 
the merits to permit an effective order for a further bond, it would 
hâve required décision. 

The order appealed from is affirmed, with costs. 
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HENRY V. TACOMA EY. & POWER CO. 
(Circ-ult Court of Appeals, Ninth Circuit. February 1, 1915. Rehearing De- 

nied Mardi 9, 1915.) 

No. 2453. 

WlTNESSES lg=>369— BlAS iNTEtîEST IN ReSULT. 

Wliere a street car conductor contracts wlth his employer to relmburse 
it for any damages tliat his négligence may cause it, in an action against 
such railroad for personal injuries caused by the négligence of sucti con- 
ductor, plaintiff is entitled to show that through the above agreement the 
conductor bas a direct interest to falsify his testimony regarding his part 
in the accident; there being a conflict between his testimony and the 
plaintiff's. 

[Ed. Note.— For other cases, see Witnesses, Cent. Dig. §§ 1187, 1188; 
Dec. Dig. <S=>369.] 

In Error to the District Court of the United States for the Southern 
Division of the Western District of Washington; Edward E. Cush- 
inan, Judge. 

Action by M. G. Henry against the Tacoma Railway & Power Com- 
[iany. Judgment for défendant, and plaintiff brings error. Reversed 
and remanded. 

Anthony M. Arntson, and T. W. Hammond, both of Tacoma, Wash., 
for plaintiff in error. 

John A. Shackleford and F. D. Oakley, both of Tacoma, Wash., for 
défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This was an action to recover damages for 
Personal injuries alleged to hâve been sustained by the plaintiff in er- 
ror by reason of the négligence of the défendant in error in operating 
one of its cars in the city of Tacoma. The verdict of the jury and the 
judgment based thereon being against the plaintiff, he has brought the 
case hère by writ of error. 

The bill of exceptions shows that on the trial he was a witness on his 
own behalf , and in describing the accident testified, among other things, 
that the car came and stopped to let on a number of passengers who 
were waiting for it ; that the entrance to the car was in the center ; 
that he stepped aside to permit a couple of ladies to précède him, and 
ihat as the last one stepped on he grasped the handhold of the car with 
his left hand, put one foot upon the step, reached with his right hand 
for the other handhold and had secured a light hold, when, without 
warning, the car started ; that he was jerked off his f eet, felt himself 
going, thought he was going under the rear trucks of the car; and 
that that was the last he knew of what happened. 

One Mathieson was the conductor in charge of the car at the time 
of the accident, and there was also on the car a "student conductor" 
named Roberts. Mathieson testified on behalf of the défendant rail- 
road company, and among other things as follows : 

"About 12:15 o'clock he made the regular stop at Twenty-Pirst street,. 
There were no passengers to get on there. The car stopped 5 or 10 seconds, 

(g::=>For other cases see same topic & KEY-NU.MBER in ail Key-Numbored Di^ests & Ir.ae.se.i 
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he saw that everything was clear, and tlie student conductor gave the bell 
to go ahead. The car had gone about half Its length, when a passenger 
swung on. 'He kind of slipped like, but, as near as I can remember, he 
grabbod the front handhold and kind of swung himself on. He kiud of 
slipped back, and bis side kind of struck up against the car, and he com- 
plained of hurtiag his wrist when he got on the car, and he said that we 
Imd started the car too qiiick. That is ail I remember that was said.' " 

The witness further testified that he was standing at the time just 
back of the center rail at the entrance to the car, and that when he first 
saw the plaintiff the latter was running alongside the car ; that the car 
nad gone, he should judge, about half its length, and was moving at 
the rate of 21/^ to 3 miles an hour. It will be observed that between 
ihe above testimony of the plaintiff and that of the defendant's witness 
Mathieson there is a decided conflict in respect to how the accident 
happened. 

Other inconsistencies in the testimony of the respective parties need 
net be referred to. Manifestly, if the plaintifï's version of the acci- 
dent was triie, the défendant company might hâve been held liable for 
the plaintifï's injury, and the verdict of the jury might hâve been in 
liis favor; whereas, if it was true, as testified ty Mathieson, that the 
plaintiff got on the car after it had started and was in motion, the ver- 
dict might well hâve been, as it was, in favor of the défendant company. 

The credibility of the respective witnesses was, as a matter of course, 
for the jury, and, as bearing upon the credibility of the defendant's 
witness Mathieson, the plaintiff sought to recall him for further cross- 
examination, and to show by him that he had signed with the défendant 
company an agreement, similar to the defendant's Exhibit G, signed by 
ihe "student conductor," Roberts, which agreement is as follows: 

"This agreement, made this 24th day of March, 1911, between Tacoma 
Kailway & Power Company, a New Jersey corporation, hereinafter caller 'em- 
ployer,' party of the first part, and J. W. Roberts, of Tacoma, Washington, 
hereinafter called 'employé,' party of the second part, witnesseth: That in 
considération of the employer furnishing employment to the employé as a 
conductor — motorman — upon its street rallway Unes, the employé agrées as 
follows, to wit: 

"I. That he will perform said service as conductor — motorman — falthfully 
and to the best of his abllity, exercislng hls best care and judgment to avoid 
accidents. 

"II. That he will reimburse the employer for ail damages or Injuries to, 
or caused by, the street car he Is operatlng, wherein said damage or Injury 
is due to the négligence of the employé, and in the event that said damage 
or injury arises from the concurring négligence of one or more other em- 
ployés, then this employé agrées to reimburse the employer his proportionate 
share of the same. 

"III. The employer, by its superintendent, shall be the sole judge of the 
extent of the damage or injury done, and shall also whose fault or nég- 
ligence produced the same, and what the employé's proportionate share shall 
be In cases of the concurring négligence of several employés. 

"IV. In the event that the négligence of the employé is found by the em- 
ployer to hâve resulted in damage or injury, as aforesald, then such dam- 
age or injury shall be paid to the employer In sums net exceeding per 

cent, of the wages of the employé during each and every succeeding calendar 
month, said per cent, being deducted from the employé's wages as they 
accrue. In case the employé leaves the service of the employer before the 
amount of the aforesald damage or injury shall hâve been fully paid to 
the employer, then the employer shall retain from the wages or other 
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moneys due the employé a sufflcient sum to cover the balance due on sald 
damage or injury. 

"In wltness whereof, the employer has caused thls agreement to be ex- 
ecuted by Its officer thereunto duly authorized, and said employer bas affixed 
hls signature, the day and year first above written. 

"Tacoma Kailway & Power Company, 

"By J. W. Koberts. 
"Witnesses: George Hendry." 

The action of the court in refusing to allow the plaintiff in the case 
to show that the witness Mathieson had a direct interest in the resuit 
of the trial was duly assigned for error, and constitutes such error as 
requires the reversai of the judgment ; for, there being a direct conflict 
between the testimony of the plaintiff and that of Mathieson upon the 
vital point in the case, the plaintiff was certainly entitled to show that 
Mathieson, as well as himself, had a pecuniary interest in the resuit, to 
the end that the jury might correctly weigh the testimony of each. 

The judgment is reversed, and the cause remanded for a new trial. 



In re JANAVITZ. 

.TANAVIT55 v. ARBUTHNOT-STEPHENSON CO. 

(Circuit Cîourt of Appeals, Thlrd Circuit February 6, 1915.) 

No. 1867. 

1. BaNKRUPTCT ®=>409 — DiSCHABGE — Failtjee TO Keep Books. 

One eonducting a department store, whose bookkeeper left some months 
bef ore the bankruptcy, after which no books at ail were kept by wbich the 
condition of the business could be ascertained, may be properly held to 
intend the natural conséquence of his acts to conceal the condition of the 
business, so as not to be entitled to discharge in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 739, 752- 
757; Dec. Dig. ®=>409.] 

2. Bankruptcy <ê=>414 — Dischakge — Faildee ïo Keep Books — Evidkjstcb of 

INTENT. 

The testimony of the bankrupt and of his agent, who had charge of the 
business, that there was no intent to conceal the condition of the business 
by the failure to keep boolts, is admissible to réfute the presumption of 
such an intent, but is not conclusive. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 720-722; 
Dec. Dig. <g=>414.] 

3. BANKRuPTcy ©=3409 — Dischaege — Failuee TO Keep Books — Agts of 

Agent. 

A bankrupt, who had Intmsted the entire conduct of his business to an 
agent, may be denied a discharge because of the agent's failure to keep 
books with intent, in which the bankrupt did not participate, to conceal 
the condition of the business, since that is not a crime, but mère civil 
misconduct. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 739, 752- 
757; Dec. Dig. (S=>409.] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, Judge. 

In the matter of bankruptcy proceedings against Max Janavitz. 
From an order refusing a motion for discharge, opposed by the 
Arbuthnot-Stephenson Company, the bankrupt appeals. Aiîfirmed 

<S=For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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Charles H. Sachs, of Pittsburgh, Pa., for appellant. 
Alexander J. Barron, of Pittsburgh, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 

Judges. ■ 

J. B. McPHERSON, Circuit Judge. This was a case of involuntary 
bankruptcy, begun by pétition filed on July 5, 1912. A discharge was 
ref used on two grounds : (1) Failure to keep proper books of account ; 
and (2) fraudulently concealing assets. The spécial master and the 
District Judge sustained both objections, and the bankrupt has ap- 
pealed. 

The facts bearing upon the first objection are thèse: 

Janavitz had formerly lived in Duquesne, and had been discharged in 
bankruptcy about 10 years before. Afterwards he carried on business 
in Monessen, either for hiniself or in partnership, finally opening a 
large department store in 1907 for his individual account His wife, 
Rosa, always assisted her husband in his various enterprises. During 
the bankrupt's absence in Europe several years ago, he gave her a pow- 
er of attorney (which he testified "is still in effect") to conduct the 
business as she thought best, including the right to hire and discharge 
subordinates. She was assisting him when he took sick in March, 1911, 
and thereafter she was practically in sole charge of the business, con- 
ducting the store, buying and selling goods, hiring and discharging 
clerks, and signing checks in her husband's name. After the pétition 
was filed she furnished the data for the schedules. Her husband testi- 
fied that after he returned from a hospital in January, 1912, he did not 
take full charge of the business, "but as much as I could I looked after 
the financial end of it and did the buying when I was able." In April, 
1912, he fell desperately sick again, and (whether he was at home or in 
a sanitarium) he did not know what was being donc until after the cred- 
itors' pétition was filed. From January, 1907, to May 13, 1912, a capa- 
ble bookkeeper had been in charge of the accounts and the cash. The 
bocks were carefully kept, so as to show the financial condition of the 
bankrupt at any time. But the bookkeeper asked for a larger salary, 
and after several months' delay — due apparently to her sensé that in- 
creasing financial trouble made her continued service more than usual- 
ly désirable — she went away. A substitute was provided as cashier, 
but she could not keep books, and from early in May there are prac- 
tically no books or accounts. This is admitted, and indeed it is clear 
that for nearly 60 days it would hâve been impossible to ascertain the 
bankrupt's financial condition from the records of the business. The 
défense is made that the bankrupt's sickness and other troubles render- 
ed his wife unable to do the work herself, or (as we understand) even 
to see that it was donc by some other person. 

Upon thèse facts, testified to before him, the master sustained the 
objection, finding that the conceded failure during two months to keep 
the required books was with intent to conceal the bankrupt's condition. 
Two questions are raised upon this appeal: (1) Would the foregoing 
facts justify the court in refusing a discharge to Rosa Janavitz, if she 
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herself were the bankrupt? and (2) if so, do thèse facts justify the 
court in holding the bankrupt liable for his wif e's conduct ? 

[1, 2] Upon the first question the decided cases may not be alto- 
gether in harmony, but in our opinion, if Rosa were the bankrupt, she 
would be properly chargeable with intending the natural and probable 
conséquences of her own acts and omissions. Re Hanna (C. C. A., 2d 
Cir.) 168 Fed. 238, 93 C. C. A. 452; Re Alvord (D. C.) 135 Fed. 236; 
Re Schachter (D. C.) 170 Fed. 683, and (we may be permitted to add) 
Re Goldich (D. C.) lô-l- Fed. 882. No doubt the testimony of Rosa and 
her husband was compétent and relevant to réfute the presumption, 
but it did not satisfy the master (who heard the witnesses) or the Dis- 
trict Judge, and an examination of the record has not convinced us that 
their finding was wrong. 

[3] This brings us to the second question ; Under the facts proved, 
is the bankrupt chargeable with this disobedience of the act? Failure 
to keep satisfactory books is not a crime; it is merely civil misconduct, 
and we see no good reason why a bankrupt who intrusts his whole 
business to an agent should not be required to take the risk of liis 
agent's conduct as in many other instances. The object of the statutory 
provision is to make it easy to ascertain the bankrupt's financial condi- 
tion, and if the agent voluntarily disobeys this requirement the object 
is frustrated, and the principal may justly be visited with the consé- 
quences of his agent's misdoing. No doubt this rule may sometimes 
seem to operate harshly, but we think much of the attack upon it is in- 
fluenced by the assumption that the conduct condemned by the act is 
criminal conduct, where the individual intention of the person charged 
is in most cases ail-important. But we repeat that the intent now under 
examination is not to commit a crime, and should not be judged from 
that point of view. Principals are continually charged with serions 
liability for acts of their agents, even if they hâve forbidden the agents 
to do such acts, and the présent situation is not as favorable as that. 
The agent hère was in sole and complète control of the principal's 
business with his fuU consent, and we do not see how he can escape 
liability for her acts or omissions, when he certainly could not escape 
if she had been merely his bookkeeper. 

It is not necessary to consider the objection that assets were fraudu- 
lently concealed. 

The order appealed from is affirmed. 
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STEINFELDT v. UNITKD STATES. 

(Circuit Court of Apiieals, Ninth Circuit. February 1, 1915. Eehearlng De- 

nied March 9, 1915.) 

No. 2444. 

Commerce <S=>31 — Foeeign Oommebce — Régulations — Impoetation ot Opium 

— CONSTITUTIONAUTY OF STATUTE. 

Act Feb. 9, 1909, c. 100, § 2, 35 Stat. 614 (Comp. St. 1913, § 8801), mak- 
ing punishable one who receives, conceals, buys, or sells opium prepared 
for smoking, knovving it to hâve been imported contrary to law, is a valid 
exercise of the power to regulate foreîgii commerce, since the acts tlierein 
prohibited encourage and induce ttie unlawful importation. 

[Ed. Note. — For otber cases, see Commerce, Cent. Dig. § 24 ; Dec. Dlg. 
<S=»31.] 

In Error to the District Court of the United States for the First Di- 
vision of the Northern District of California ; M. T. Dooling, Judge. 

Max Steinf eldt was convicted of receiving and conceaHng opium pre- 
pared for smoking purposes, knowing it to hâve been unlawfully im- 
ported, and he brings error. Affirmed. 

Bert Schlesinger and P. S. EhrHch, both of San Francisco, Cal., for 
plaintifï in error. 

John W. Preston, U. S. Atty., and Walter E. Hettman, Asst. U. S. 
Atty., both of San Francisco, Cal. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

GILBERT, Circuit Judge. The plaintifï in error was convicted un- 
der an indictment which charged him with receiving and concealing 
opium prepared for smoking purposes, knowing the sanie to hâve been 
imported into the United States contrary to law ; the indictment hav- 
Ing been brought under the last portion of section 2 of tlie Act of Feb- 
ruary 9, 1909 (35 Stats. at Large, 614, c. 100 [Comp. St. 1913, § 8801]). 
The plaintifï in error admits that the first portion of the section, which 
prohibits the importation of opium into the United States, is constitu- 
tional,but dénies the constitutionaiity of the portion thereof under which 
he was indicted and convicted, and he contends, in effect, that the point 
at which opium unlawfully imported into the United States is trans- 
ferred to the possession of anothèr, is the disappearing point of the au- 
thority of the United States over the same, and that at that point the 
opium loses its identity as an article of foreign commerce, and becomes 
inixed with the taxable property of the state, and becomes subject to 
the police power of the state to regulate the public health, morals, and 
social welfare of the citizens of the state, and is no longer subject to 
fédéral authority. 

The contention cannot be sustained. VVe may assume, as the plaintifï 
in error contends, that the act under considération was passed under 
the authority of Congress to regulate commerce with foreign nations, 
and that it is an absolute prohibition of the importation of opium, and 

iS::^'Par other cases see same topic & KEY-NUMBER in al! ICey-Numbered Digests & luao^oo 
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is not the exercise of the authority of Congress to levy duties, împosts, 
and excises ; but we find no ground for holding that the authority of 
Congress does not go the full extent of the législative act in question. 
To receive or conceal opium after it is imported, and with knowledge 
of its illégal importation, is in efifect to participate in the illégal importa- 
tion. It is an act which encourages, induces, and suppléments the act 
of the illégal importer. This is what the plaintiff in error did. Opium 
was f ound in his possession, and he knew that it had been imported con- 
trary to law. In a similar case, Judge McPherson said that : 

"The offender's possession of such opium within the terrltory of the United 
States — his possession of it elsewhere is not now in question — is sufflcient 
évidence of guilt to justify a jury in convictlng." United States v. Caminata 
(D. O.) 194 Fed. 903. 

The act of February 9, 1909, is similar in its gênerai provisions to 
section 3082 of the Revised Statutes (Comp. St. 1913, § 5785), which 
provides that one who "shall fraudulently or knovk^ingly * * * re- 
ceive, conceal," etc., "merchandise, contrary to law, * * * know- 
ing the same to hâve been imported contrary to law, shall be" subject 
to fine, etc. Under that law it has been held that, where a défendant 
was found in possession of smuggled goods, it was incumbent upon 
him to explain his possession to the satisfaction of the jury, and that 
otherwise he would be found guilty. United States v. Fraser (C. C.) 
42 Fed. 140; Reagan v. United States, 157 U. S. 301, 15 Sup. Ct. 610, 
39 L. Ed. 709. In the case last cited, Reagan was found guilty of re- 
ceiving into his possession and concealing 40 head of cattle which had 
been smuggled into the United States fraudulently and knowingly and 
with intent to defraud the United States. Those cases are analogous 
to the case at bar, and the principle involved is the same. 

The case is distinguishable from United States v. Gould, 25 Fed. 
Cas. 1375, and Keller v. United States, 213 U. S. 138, 29 Sup. Ct. 470, 
53 L. Ed. 737, 16 Ann. Cas. 1066, cited by the plaintifif in error. In 
the fîrst of those cases the indictment did not allège that the défendant 
held the slave knowing her to hâve been unlawfully imported, and al- 
though in the Keller Case it was held that the portion of Act February 
20, 1907, c. 1134, § 3, 34 Stat. 898 (Comp. St. 1913, § 4247), whicîi 
makes it a felony to harbor alien prostitutes, was unconstitutional as to 
one who harbored such a person without knowledge of her alienage or 
her unlawful coming into the United States, on the ground that such 
a régulation was matter within the police power reserved to the state, 
the distinction to be observed between that case and this is the fact that 
the harboring which was forbidden by law had nothing to do with the 
unlawful importation, was entirely dissociated therefrom, and was 
purely a régulation as to dealings by persons who, in the matter involv- 
ed, were subject only to state régulation. The plaintifï in error cites, 
also, Hipolite Egg Co. v. United States, 220 U. S. 45, 31 Sup. Ct. 364, 
55 L. Ed. 364, Savage v. Jones, 225 U. S. 501, 32 Sup. Ct. 715, 56 L. 
Ed. 1182, and Zakonaite v. Wolf, 226 U. S. 272, 33 Sup. Ct. 31, 57 L. 
Ed. 218; but we find nothing decided therein that is pertinent to the 
case at bar. 

The judgment is afifirmed. 
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PORTER V. ELLIS. 

SAME T. TITUSVILLE FRUIT & FARM LANDS CO. 

(Circuit Court of Appeals, Fifth Circuit January 25, 1915.) 

Nos. 2676, 2677. 

Masteb and Servant iS=>157 — Dutt of Mastes — Wabning — Use of Dangke- 
ous Substance. 

An Instruction by a master to an inexperienced servant to take dyna- 
mite caps and fuse and to explode dynamite charges tlierewlth does not 
necessarily inform the servant of tlie danger from allowing sparks from 
the lighted fuse to come in contact witli caps other than tlie one to which 
It was attached, and the master is liable for failing to give wamlng of 
such danger. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 303 ; 
Dec. Dig. ®=>157.] 

In Error to the District Court of the United States for the South- 
lern District of Florida; Rhydon M. Call, Judge. 

Actions by Raymond L. Porter against E. W. Ellis and against the 
Titusville Fruit & Farm Lands Company. Judgment for the défend- 
ant in each action, and plaintiff brings error. Reversed and remanded. 

Charles M. Cooper and Charles P. Cooper, both of Jacksonville, 
'Fia. (J. J. G. Cooper, of Jacksonville, Fia., on the brief), for plaintiff 
lin error. 

A. W. Cockrell, Jr., and Alston Cockrell, both of Jacksonville, Fia., 
for défendants in error. 

Before PARDEE and WAEKER, Circuit Judges, and MAXEY. 
District Judge. 

WALKER, Circuit Judge. The défendant in error in each of thèse 
cases is sought to be charged with the liability which one engaged in 
a dangerous occupation incurs by his négligent failure to inform his 
employé engaged therein of the dangers accompanying the task to 
which the latter is assigned, of which he remains in ignorance and 
suffers in conséquence. Mather v. Rillston, 156 U. S. 391, 15 Sup. 
Ct. 464, 39 L. Ed. 464; Louisville, etc., Ry. Co. v. Frawley, 110 Ind. 
18, 9 N. E. 594. It may be conceded that the direction which the sev- 
eral counts of the amended complaint show was given to the plain- 
tiff — to take certain fuse and dynamite caps of the défendant and with 
Ithe same explode dynamite charges and blow up and remove certain 
designated trees — carried information that fire transmitted through 
the fuse to a dynamite cap and charge would cause a dangerous ex- 
plosion. But it does not seem to a majority of the court that it can 
properly be said that to one unfamiliar with such things, as the plain- 
tiff, whose regular employment was that of a first relief or assistant 
engineer of an excavator machine, was alleged to hâve been at the 
time he was hurt, this direction necessarily imparted information of 
the danger arising from the proximity to the lighted fuse of dyna- 
mite caps other than the one with référence to which the fuse was 

Ê=»For other casns see same tople & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
219 F.— 56 
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placée! and lighted, or made him aware of the necessity of caution in 
having such other caps far enough away to avoid the danger of their 
being exploded by sparks from the lighted fuse. 

It is the opinion of the majority of the court that the averments 
of the several counts of the complaint, as it was amended, fairly néga- 
tive knowledge on the part of the plaintiff of the last-mentioned dan- 
ger, arising from the présence near him, when he lighted the fuse, 
of the other dynamite caps furnished to him, and show the existence 
of States of fact which charged the défendant with the duty of giving 
warning of that danger, which was one incident to the task to which 
the plaintiff was assigned, but was unknown to him, and that the 
defendant's failure to inform the plaintiff of the danger from that 
source was such négligence on its part as to charge it with liability. 
It requires a very hypercritical construction of the complaint to infer 
from its averments that the plaintiff realized that, at the place where 
he left them, the caps not intended to be exploded were likely to bc 
set off by sparks from the fuse. An inexperienced person may be 
iiable to expose himself unnecessarily to danger from the proximity 
of dynamite caps other than the one in connection with which a fuse 
is used, unless that danger is called to his attention and he is in- 
structed how to avoid it. The averments of the complaint are to the 
effect that the plaintiff did incur such danger as a resuit of his ignor- 
ance of it and of the defendant's négligent failure to give him the 
needed information and instructions on the subject. The conclusion 
is that the complaint as amended was not subject to demurrer on any 
of the grounds assigned. 

It follows that the judgment must be reversed, and the cause be 
remanded. 



LIl'MAN V. UNITED STATES. 

(Circuit Court of Appeals, Tbird Circuit February 4, 1915.) 

No. 1021. 

CoNSPiBAOY tS='21 — Instruction — Vende. 

Where, in a prosocutioii of a bankrupt for consplracy fonned In Phlla- 
delphia to couceal assets from ins trustée, no serions contention was made 
that the conspiracy was formée] in New Jersey, and only one consplracy 
was in question, thouglj soiue of the acts that went to prove it were done 
in New Jersey and some in Pennsylvania, aud the court's charge implled 
throughout that the criminal agreement nmst hâve been made in Phila- 
delphia, to sustain a conviction, and no request for a spécial charge was 
made, it w-as not error to omit to charge that, before the .1ury could con- 
vict, they must find that the conspiracy took place in Pennsylvania. 

[ISd. Note. — For other cases, see Couspiracy, Cent. Dig. §§ 28, 29; Dec. 
Dig. ®=21.] 

In Error to the District Court of the United States for the Eastern 
District of Pennsylvania ; J. Whitaker Thompson, Judge. 

Abe Eipman was convictcd of conspiracy to conceal assets from 
his trustée in bankruptcy, and brings error. Affirmed. 

(gz^For ollier cases see same topic & KEY-NUMBER in ail Koy-Nurabered Dlgests & Indexes 
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Wm. T. Connor, of Philadelphia, Pa., for plaintiff in error. 
Robert J. Sterrett, of Philadelphia, Pa., for the United States. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. The plaintifï in error and his 
sister were convicted of a conspiracy to conceal assets from his trustée 
in bankruptcy. The indictment charges that the conspiracy was form- 
ed in Philadelphia (where both défendants resided), setting eut two 
overt acts: (1) The exécution of a bill of sale by Lipman to his sis- 
ter, "covering a large amount of dry goods and other merchandise 
which formed part of his assets" ; and (2) the removal "to a store at 
Pleasantville, New Jersey, [of] large amounts of dry goods and oth- 
er merchandise which had theretofore been at his store at 418 Mar- 
ket Street" (Philadelphia). 

The only complaint now made of the trial is because the District 
Judge did not tell the jury: 

"ïhat before they can convict it wlU be necessary for the conspiracy to 
bave taken place witbin the jurisdiction of thls court; that if the conspiracy 
took place iu New Jeisey then the verdict would bave to be not guiity." 

This is the language of the défend ant's exception, and it is no doubt 
true that the charge does not give this précise instruction ; but the rea- 
son probably is because no such instruction was needed. The charge 
implies throughout, and the trial proceeded upon the theory, that the 
criminal agreement was made in Philadelphia. Much of the four days 
was taken up with évidence about varions acts bearing upon the ques- 
tion whether such an agreement was made in this city, and of thèse 
evidential acts the signing of a bill of sale in Atlantic City for the 
Pleasantville store was only one. Certainly an overt act would be 
committed in the Eastern District of Pennsylvania by fraudulently 
removing goods from that district to Pleasantville, and we do not un- 
derstand that a serious contention was made that the conspiracy was 
formed in New Jersey. Only one conspiracy was in question, al- 
though some of the acts that went to prove it were no doubt donc in 
New Jersey and some in Pennsylvania. We see no error in the instruc- 
tions given by the learned judge. He was not asked to give any spé- 
cifie charge on this subject, and we are satisfied that the jury could not 
hâve been misled. The case of Roukous v. United States, 195 Fed. 353, 
115 C. C. A. 255, is not in point. 

The judgment is afiSrmed. 



884 219 FEDERAL REPORTER 



HARRT BROS, CO. v. YARYAN NAVAL STORES CO. et al. 

(Circuit Court of Appeals, Fifth Circuit. January 25, 1915. Behearing De- 
nled February 22, 1915.) 

No. 2687. 

Apfeal and Ereok <S=»5 — Form of Remedt — Equitable Proceedings — Plea 
OF Intervention — Dismœssal — Jurisdiotion. 

An order disuiissing a plea of intervention in an équitable proceediug 
is reviewable by appeal only, and not by a writ of error; and when au 
atteiupt is made to bave tbe same reviewed on vsrit of error, tlie Circuit 
Court of Apiieals acqulres no jurisilictiou, thouah tbe parties may bave 
consented thereto. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 8-21 ; 
Dec. Dig. ©=5.] 

In Error to the District Court of the United States for the Southern 
District of Mississippi ; Henry C. Niles, Judge. 

In an équitable proceeding, wlierein the Yaryan Naval Stores Com- 
pany and others were parties, the Harry Bros. Company intervened. 
From an order dismissing the plea of intervention, intervener brings 
error. Dismissed. 

George S. Dodds, of Gulfport, Miss., for plaintifE in error. 
Hanun Gardner, of Gulfport, Miss., for défendants in error. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY, 
District Judge. 

PER CXJRIAM. The writ of error in this case challenges the cor- 
rectness of the order, made by the District Court, dismissing the plea 
of intervention interposed by the Harry Bros. Company in an équitable 
proceeding therein pending. No question of jurisdiction has been rais- 
ed, and on the argument counsel for the parties treated the questions 
discussed as properly hère for adjudication. 

The proper mode, however, of reviewing questions arising in equity 
causes is by appeal, and where that mode is not followed there is no 
jurisdiction in the appellate court. And this want of jurisdiction can- 
not be waived, nor can jurisdiction be conferred by consent of parties. 
Four Hundred and Forty Three Cans of Egg Product v. United States, 
226 U. S. 172, 33 Sup. Ct. 50, 57 L. Ed. 174; Léo Lung On v. United 
States, 159 Fed. 125, 86 C. C. A. 513; United States v. Emholt, 105 
U. S. 414, 26 L. Ed. 1077. See, also, United States v. Hudson, etc., 
Co., 200 Fed. 956, 119 C. C. A. 293. 

The writ of error should therefore be dismissed; and it is so or- 
dered. 

®=3For other cases see same toplc & KEY-NUMBER In ail Key-Numbered Dlgeets & Indexes 
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COLLINS V. BOARD OF CONTROL OF LOUISIANA STATB 
PBNITENTIARY et al. 

(Circuit Court o£ Appeals, Fifth Circuit February 4, 1915.) 

No. 2703. 

Habeas Corpus <S=>113 — Appeal — Jueisdiction — Constitutional Ques- 
tions — Appellatb Court. 

An order denying a writ of habeas corpus, issued on the only jurisdic- 
tional ground that petitloner was in custody in violation of the Constitu- 
tion of the United States, is appealable direct to the Suprême Court un- 
der Judicial Code (Act March 3, 1911, c. 231) § 238, 36 Stat. 1157 (Comp. 
St. 1913, § 1215), providing that appeals and writs of error may be taken 
from the District Courts direct to the Suprême Court in any case which 
involves the construction or application of the Constitution of the United 
States, and is not appealable to the Circuit Court of Appeals. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dlg. §§ 102-115 ; 
Dec. Dig. <&=>113.] 

Appeal from the District Court of the United States for the East- 
ern District of Louisiana; Rufus E. Poster, Judge. 

Habeas cqrpus, on pétition of John L. Colhns, to obtain his release 
from the Board of Control of the Louisiana State Penitentiary and 
others. From an order dismissing the writ, petitioner appeals. Dis- 
missed. 

John L. Collins, in pro. per. 

"R. g. Pleasant, Atty. Gen., of Louisiana, for appellees. 

Before PARDEE and WALKER, Circuit Judges, and MAXEY. 
District Judge. 

PER CURIAM. The pétition for the writ of habeas corpus did 
not suggest the existence of any jurisdictional ground for the issuance 
of the writ, other than that the petitioner was "in custody in violation 
of the Constitution * * * of the United States." Rev. Stat. U. S. 
§ 753 (Comp. St. 1913, § 1281). Appeals and writs of error may be 
taken from the District Courts direct to the Suprême Court "in any 
case that involves the construction or application of the Constitution 
of the United States." Judicial Code U. S. § 238. The appellate ju- 
risdiction of this court does not extend to cases "in which appeals and 
writs of error may be taken direct to the Suprême Court," as provided 
in the section above quoted. Judicial Code_, § 128. 

It follows that this court is without jurisdiction to review the 
ruling sought to be presented hère for review, and that the appeal 
should be dismissed. Railroad Commission of Louisiana et al. v. 
Morgan's L. & T. R. & S. S. Co., 195 Fed. 66, 115 C. C. A. 127. 

And it is so ordered. 

^=3For other cases see same topic & KEY-NUMBER In ail Key-Numbered Digests & Indexes 
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STEWART V. DALLAM. 

(nrcuit Court of Appeals, Fifth Ciraiit. Jauu^al■y 25, 1915. Eehearlng De- 

iiied February 22, 1915.) 

No. 2670. 

1. EJECTMBNT <î=»106— COÎS-FLICTING EviDENCE-QuESTIONS KOB JuRT 

in e.iectnient, where plaintlff claimed uuder a paper title and also bv 
poIlc^'lorw^fr-fl^^H t^r'^^°^^ '^^ '" t^^' paper title and the adverse 
prop«ay refuled? "^' ^^°'''''" '^^''''^^ requested by défendant wa. 

Digf ©^lOeT^"'' *'*^^'' '^''^'^^' ^^ '^Jectinent, Cent Dig. §§ SOT-SIO; Dec. 

2. Appeal and Erboe i©=>699 — Kecobd— Matteks Presknted fok Review. 

The refusai of requested instructions caunot be held errer, wliere the 
charge given is not brought up by a bill of exceptions or otherwise. 

[Ed. Note.— For other cases, see Appeal aud Error, Cent Dig. 88 2928- 
2930 ; Dec. Dig. ®=>G99.] 

In Error to the District Court of the United States, for the South- 
ern District of Florida ; Rhydon M. Call, Judge. 

Ejectment by WiUiam A. Dallam against Isaac A. Stevvart Judg- 
ment for plaintiff, and défendant brings error. Afïirmed. • 

Isaac A. Stewart, of De Land, Fia., in pro. per. 

A. H. King and Alston Cockrell, both of Jacksonville, Fia., for de- 
fendant in error. 

Before FARDEE and WALKER, Circuit Judges, and MAXEY. 

District Judge. 

PE;R CURIAM. Thls is a suit in ejectment, brought by the plain- 
tiff below, défendant in error hère, to recover some 698 acres of land 
in the State of Florida. The défendant pleaded not guilty, and from 
an adverse verdict has brought the case hère for review upon 55 as- 
signments of error. 

We hâve examined the record in the light of the briefs and oral 
argument, and we find as f ollows : 

1. That the pleas and objections to the jurisdiction of the trial court, 
whether based on want of proper parties, or because the case was 
one coUusively brought, and made up for the purpose of conferring 
jurisdiction, were properly overruled. 

2. That there was no réversible error in any of the rulings of the 
trial court in relation to the admission or rejection of évidence. 

[1] 3. That there was no error in refusing the gênerai charge re- 
quested by the défendant, as the plaintiflf in the court below, not only 
claimed under a paper title, but also by adverse possession, and the 
évidence on both paper title and adverse possession was conilicting. 

[2] 4. That as the charge of the trial judge given to the jury is 
not included in the bill of exceptions, nor otherwise found, we can- 
not hold that there was error in refusing any of the spécial charges 
requested by the défendant and refused by the court. 

As we find no réversible error in the transcript, the judgment of the 
District Court is affirmed. 

©=3For otlier cases Eee same toplc & KEY-NUMBER In ail Key-Numbertd Digcsts & Indexes 
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ZITTLOSEX MFG. CO. v. BOSS. 

(Circuit Court of Appeals, Elglith Circuit. October 12, 1914.) 

No. 4191. 

i. Patents cs=3l77 — Construction — General and Specific Claims. 

VVlieii a patent cou tains a gênerai claim for a combination of certain 
mechanieal olements and a specific claim j;or a combination of a specifieci 
form, l'uiuiiositiou, or construction of one of those éléments ^ith the 
otlier éléments of the gênerai claim, the légal presumption is tbat the two 
claims secure différent corabinations, and the gênerai claim is not limited 
to the specitied form, compcjsition, or construction claimed in the si>ecific 
claim, but protects the élément and its mechanieal équivalents, though 
in form, conjposition, or construction differing from that of the specific 
claim. 

[Ed. Note.— For other cases, see l'atents, Cent. Dig. §§ 253, 254 ; Dec. 
Dig. <©=j177.1 

2. Patents iS=>2."iô — Infringement— Change of Foeu ob Composition. 

Mère changes of the form or composition of a device, or of soine of the 
mechanieal cléments of a combination, will not avoid infringement, where 
the principle or mode of oi'eration of the patented improvement or eom- 
bin.Ttion is adopted, unless tlie form or composition is the distingulshlnt, 
characteristic of the invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 371; Dec. Dig. 
«=235.] 

3. Patents ®=>.328 — Anticipation — (Jrass Collkctoe for Lawn Mowebs. 

The Boss patent. No. 1,039,355, for a grass collecter for lawn movrers, 
is void for anticipation by patent No. 701,255, claim 2, to the same pat- 
entée. 

4. Trade-Marks and Trade-Names iS=>71 — Unfaib Compétition — Right to 

Protection. 

While a geographical or descriptive name may not be exclusively ap- 
propriated as a trade-marb, yet a manufacturer, having adopted such a 
name as a désignation for his goods, is entitled to be protected therein as 
against unfair compétition. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 82 ; Dec. Dig. ®=»71.] 

5. Trade-Marks and Trade-Names <s=»71 — Unfaib Compétition. 

Where complainant had extensively advertised and bullt up an exten- 
sive trade in its grass catchers for lawn mowers under the name of "Easy 
Emptying," the use of such désignation by défendant in Its catalogues 
and circulars for a différent device, whereby purchasers were misled, 
heUd unfair compétition, which entitled complainant to an injunction. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 82 : Dec. Dig. ®=>71. 

Unfair compétition in use of trade-mark or trade-name, see notes to 
Scheuer v. 'Muller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 C. C. 
A. 376.] 

Appeal from the District Court of the United States for the Eastem 
District of Missouri ; David P. Dyer, Judge. 

Suit in equity by WiHiam Boss, doing business as the Specialty 
Manufacturing Company, against the Zittlosen Manufacturing Com- 
pany. Decree for complainant, and défendant appeals. Modified. 

Howard G. Cook, of St. Louis, Mo. (James E. Garstang, of St. 
Louis, Mo., on the brief), for appellant. 

Frank A. Whiteley, of Minneapolis, Minn., for appellee. 

ïgz^sFor o!hçT cases see same topic & KEY-NUMBER In ail Key-Nutnbei-ed Di??ests ià iDdexea 
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Before SANBORN and SMITH, Circuit Judges, and TRIEBER, 
District Judge. 

TRIEBER, District Judge. The appellee, plaintiff below, instituted 
this action to enjoin the appellant, défendant in the court below, from 
infringing his letters patent No. 701,255, issued May 27, 1902, No. 
829,943, issued September4, 1906, and No. 1,039,355, issued September 
24, 1912, for improvements in grass catchers for lawn mowers, and 
also unfair compétition of the trade-name "Easy Emptying." 

The défendant, in its answer, denied that the plaintiff was the first 
original and sole inventor of the devices set forth in the letters patent, 
and that they had not been in public use in the United States for more 
than two years prior to the plaintiff's application for said letters patent. 
It then sets up a large number of patents previously granted, which it is 
claimed anticipated plaintiff's devices. It also pleads that said de- 
vices were not patentable, and the letters patent therefor are therefore 
void. It dénies that the grass-catching devices made and sold by it 
were like or similar in kind to those set forth in plaintiff's letters pat- 
ent, and therefore dénies that it has infringed them. It dénies that 
plaintiff ever adopted the use of the words "Easy Emptying" as a trade- 
mark for grass-catching devices for lawn mowers, or ever acquired any 
trade-mark valid in law in and to said words. It admits that it used 
the descriptive words "Easy Emptying" in its catalogues, circulars, 
and leaflets in connection with grass-catching devices, but only in con- 
nection with its corporate name and place of business clearly printed 
thereon, not only on the cover page, but on each and every page of said 
catalogues, circulars, pamphlets, and leaflets. It dénies that it ever 
used the words "Easy Emptying" on grass-catching devices of its 
manufacture, and only used them in a descriptive sensé; dénies that 
their use under the circumstances stated has confused the purchasing 
public in the exercise of ordinary care, or persons who bought its de- 
vices, with those of plaintiff's manufacture, or that the public has in 
any wise been deceived or defrauded into purchasing its devices as 
and for those of plaintiff's manufacture. It also claims that the 
words "Easy Emptying" are not susceptible of exclusive appropriation 
as a trade-mark for grass-collecting devices, as they are wholly de- 
scriptive. 

After a hearing the District Court adjudged ail of the patents valid 
(of patent No. 1,039,355, claims 1, 2, and 4), and also found that the 
défendant had been guilty of unfair compétition in its use of the de- 
scriptive words "Easy Emptying" in connection with the grass catchers 
for lawn mowers sold by it. An injunction was granted and a référ- 
ence made for an accounting of the defendant's profits. The appeal 
is only to so much of the decree as relates to the findings of infringement 
of letters patent No. 1,039,355, and unfair compétition in the use of 
the words "Easy Emptying." The validity of the other letters patent is 
conceded. 

The devices of patent No. 1,039,355 are a grass-catching réceptacle, 
removable or détachable from the lawn mower, having an upper and 
forward wire frame or structure with a métal bottom, and a handle 
secured to the upper wire frame in such a manner that it is connected 
at the sides and rear of such frame in substantially the same plane 
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therewith, which facilitâtes the nesting of several catchers, which, being 
supplied with canvas walls, are collapsible. A swinging wire hook is 
fastened to the center rear portion of the upper wire frame between 
the space portion of the handle at its rear connection with said frame, 
which hook is adapted to be hooked over the handle of the mower to 
support the rear end of the catcher when it is carried by the mower. 
When the catcher is filled with grass clippings, the operator releases 
the swinging wire hook from the mower handle, grasps the catcher 
handle with his hand, détaches the forward hooks from the brackets 
on the mower frame, carries the catcher by its handle to some selected 
place of discharge, and there empties the contents by dumping the 
same by means of the handle, after which he returns the catcher to the 
mower by engaging the forward hooks with the brackets on the mower 
frame and re-engaging the rear swinging wire hook over the mower 
handle. 

The claims of plaintifî in his application, upon which the patent was 
finally granted, were as follows : 

"1. The combination, with the lawn mower and its handle bar, of a grass 
reeei>tacle removably supported at its front end upon a lawn mower, a handle 
for the réceptacle consisting of wire portions formed with terminal hooks at 
its extrême ends liaving engagement respectively with the sides and rear of 
the réceptacle and intermediately brought together to form a band grip and a 
hook having swing support on the rear of the réceptacle alongside the rear 
hook of the handle portion and detachably engaging the mower handle. 

"2. In combination with the lawn mower and handle, a grass-catchins 
réceptacle having means at its front ends for detachably engaging with said 
lawn mower frame, a handle 13 extending from the rear of said lawn mower 
réceptacle to the opposite sides thereof and having separated portions at its 
point of attachment to the rear side of said réceptacle, and an arm having 
swins: support upon said réceptacle between said separated portions, for the 
purpose set forth." 

Clalm No. 3 is not inserted, as the court granted the injunction only for 
infringement of claims 1, 2, and 4. 

"4. The combination, with a lawn mower and its handle bar, of a grass 
réceptacle detachably supported at its front end upon the lawn mower, a 
handle for the réceptacle consisting of wire portions eentrally twisted to- 
gether, the forward portions diverging forwardly and being formed with 
terminal hooks engaging the sides of the réceptacle, and the rear portions 
being spaced apart and secured over the top member of the réceptacle frame 
at the rear, and an arm having swing support upon the top member of the 
réceptacle between the spaced wire portions and detachably engaging the 
handle bar of the mower." 

The finding of infringement of the patent is not questioned by the 
défendant, its validity only being attacked. There are many patents 
which it is claimed anticipate this patent, but in view of the conclusions 
reached by the court it is only necessary to refer to plaintifï's earlier 
patent No. 701,255, issued May 27, 1902, on an application filed August 
28, 1890. That was a pioneer patent for the combination with a lawn 
mower frame of a grass-catching réceptacle supported by a wire frame 
detachably connected at its forward end to brackets on the frame of the 
lawn mower and a handle connected to the rear of the frame of the 
réceptacle and to the sides of the frame thereof and detachably to the 
handle of the lawn mower frame. The claims of plaintifï's patent No. 
1,039,355 are not for an improvement of the grass catcher, but for a 
new form of handle for the réceptacle. Mr. Boss, the patentée, in his 
testimony said: 
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"In the sprlng of 1906 I fourni In a store In St. Paul a grass catclier offiered 
for sale, having a long wooden haiidle like the one used ou my flrst grass 
catcliers. I immediately set about to Improve this handle; conceived the 
idea of making a handle such as is shown in our No. 10 G schedule. This 
handle is composed of one pièce of heavy wire bent double at its center, theu 
bent again near the center, so as to hook over a top wire of the frame at the 
rear of the grass catcher. The wires were then brouglit forward — were 
fornicd and twlsted so as to form a hand grip to be used in lifting and 
carrying the catcher. The wires were then bent outward, one to each side 
of the grass catcher; hooks were formed at the ends of the wire, which weie 
closed down securely over the top wire of the frame at the side of the grass 
catcher. This made a very rigid handle, which balanced the carrier per- 
fectly." 

And on cross-examination, when asked the following question : 

"As a matter of fact, after seeing the Hann Manufacturing Company long 
handle catclier in 1906, did It not instantly occur to you that you would 
carry those side wires back and hook them around the rear of the frame 
iind get the same handle feature in a more compact form than In your long 
bandle catcher?" 

— his answer was: 

"Not immediately after I saw that handle. When I saw the handle, the 
(;uestion that came into my mind was what to do with the infringement, and 
bow I could better the construction of my catcher. ïhe resuit was the tnak- 
lug of the short wire handle in the fall or winter of the year 1906, offering It 
to the trade the coming spring." 

Under the plaintiff's patent, No. 701,255, the handle was straight, 
without any hook to fasten it to the lawn mower bar but was détach- 
able, as is the device of the last patent. The illustrations of the two 
l)atents show the changes : 

PATEXT NO. 1,039,355 PATl'ÎNT NO. 701,255 

fia 
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Therefore the claim for the last patent is the improvement of the 
liandle, substituting the wire handle for the long handle and the wire 
bock. 

Counsel for the appellant contends: (1) That the device disclosed 
by patent No. 1,039,355 is anticipated by patent No. 701,255 ; and (2) 
that the improvement claimed by the former patent was the product of 
mechanical skill and not of inventive genius. The first propostion can- 
not be sustained without reversing the third paragraph of the decree 
below, which reads: 

"That said claims 2 and 3 of said patent No. 701,255 are speclfically llmited 
to a constnictiou of grass-catching réceptacle provided with a long wooden 
handle as illustrated in the dravvings of said patent and descrlbed in the 
spécification thereof" 

— for the handle claimed in patent No. 1,039,355 has no long wooden 
handle. 

The first question counsel for the appellant compels us to answer is 
whether or not the third paragraph of the decree is just and valid. 
Copies of the drawings of patent No. 701,255 appear above. They 
(lo not limit the claims of the patent to a long or to a wooden handle. 
There is no statement in the spécification that the handle is necessarily 
either wooden or long. On the other hand, the spécification déclares 
that: 

'"The réceptacle C is provided with a suitable handle D, connected with 
tJie sides of the top of the frame wires 6 by diverging wlres 11, and is con- 
nected with the rear of the frame 6 by a rivet or other équivalent device l-i- 
As shown in Fig. 1. the handle B is removably connected with the handle of 
the mov.er by means of a hook IZ, carried by the handle of the mower and 
adapted to receive the handle of the grass réceptacle." 

And the inventor writes therein thus : 

"I ain aware that it is not new to provide lawn mowers with grass-col- 
lecting réceptacles; but in my construction the réceptacle is provided with a 
handle and removably supported from the handle of the mower." 

The patent contains three claims, and the court below adjudged the 
second and third valid and inf ringed. They are : 

"2. In combination with a lavrn mower frame and handle, and brackets 
carried by the former, a grass-catching réceptacle comprising a frame of 
wire whose front ends detachably engage said brackets, a handle connected 
to the rear of said frame, wires diverging from the front end of this handle 
and connected with the sides of the frame, and a hook on the lawn mower 
handle detachably engaging the handle of the frame. 

"3. In combination with a lawn mower frame and handle, and brackets 
carried by the frame, a grass-catching réceptacle, whose front ends detachably 
engage with said brackets, a straight handle rigidly secured to the rear of 
said réceptacle, said handle projecting rearwardly parallel with the mower 
handle when the réceptacle Is In position, and a hook detachably supporting 
said réceptacle handle underneath said mower handle." 

The third claim is speclfically limited to a combination of a straight 
handle projecting rearwardly parallel with the mower handle when 
the réceptacle is in position, and of a hook detachably supporting that 
handle with the grass réceptacle detachably connected with a lawn 
mower frame and the lawn mower frame itself, and it may be too nar- 
row to anticipate the short handle and swinging hook of patent No. 
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1,039,355. But the second claim is broad and gênerai. It covers the 
real invention of Boss, which was the combination of a lawn mower 
frame with a grass réceptacle detachably connected therewith and a 
liandle to the réceptacle detachably connected with the handle of the 
lawn mower. 

[1] When a patent contains a gênerai claim for a combination of 
certain mechanical éléments and a spécifie claim for a combination of 
a specified form, composition, or construction of one of those éléments 
with the other éléments of the gênerai claim, the légal presumption 
is that the two claims secure différent combinations, and the gênerai 
claim is not limited to the specified form, composition, or construction 
claimed in the spécifie claim, but protects the élément and its mechan- 
ical équivalents, though in form, composition, or construction differing 
from that of the spécifie claim. J. L,. Owens Co. v. Twin City Separa- 
tor Co., 168 Fed. 259, 267, 93 C. C. A. 561, 569; Risdon Iron & 
Locomotive Works v. Trent (C. C.) 92 Fed. 375, 378; Los Angeles 
Art Organ Co. v. Aeolian Co., 143 Fed. 880, 885, 75 C. C. A. 88, 93. 

[2] Mère changes of the form or composition of a device or of 
some of the mechanical éléments of a combination will not avoid 
infringement, where the principle or mode of opération of the patented 
improvement or combination is adopted, unless the form or composi- 
tion is the distinguishing characteristic of the invention. Columbus 
Watch Co. v. Robbins, 64 Fed. 384, 396, 12 C. C. A. 174, 187 ; New 
Departure Bell Co. v. Bevin Bros. Mfg. Co. (C. C.) 64 Fed. 859; Ma- 
chine Co. V. Murphy, 97 U. S. 120, 125, 24 L. Ed. 935 ; Winans v. 
Denmead, 15 How. 342, 14 L. Ed. 717; Robinson on Patents, § 141, 
p. 201 ; Blandy v. Griffith, 3 Fed. Cas. 678, No. 1,529; Bonnette Arc 
Lawn Sprinkler Co. v. Koehler, 82 Fed. 431, 27 C. C. A. 200; Na- 
tional Hollow Brake Beam Co. v. Interchangeable Brake Beam Co., 
45 C. C. A. 544, 562, 106 Fed. 693, 711. 

"If two devices do the same work In substantially tlie same way, and 
arfomx)llsh * * * tlie same resuit, they are the same, even though they 
ditïer in uame, form, or shape." Machine Co. v. Murphy, 97 U. S. 120, 125 
(21 L. Ed. 935). 

[3] In the light of thèse established rules the short handles of the 
défendant and of the patent No. 1,039,355, with their différent forms 
of hooks for detachably Connecting the handles of the grass récep- 
tacles with the handles of the lawn mowers, when thèse handles are 
combined with lawn mowers and grass réceptacles detachably con- 
nected to the lawn mowers, do the same work in substantially the 
same way and accomplish the same resuit as the combination describ- 
ed in patent No. 701,255. They appropriate the principle and use the 
mode of opération of the combination of that patent, and are there- 
fore the mechanical équivalents thereof, and the conclusion is that the 
third paragraph of the decree is erroneous, that the second claim of 
patent No. 701,255 anticipâtes and renders void patent No. 1,039,355, 
and that the defendant's device infringes the anticipating patent. 

This conclusion has not been reached without a considération of 
the argument of counsel for the appellant that this court cannot law- 
fully détermine the validity of the third paragraph of the decree on 
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this appeal, because .the respondent has not appealed. But the con- 
tention of the appellant that patent No. 701,255 anticipâtes tiie im- 
provement described in No. 1,039,355 invoked the considération by this 
court and gave it jurisdiction of that question. Nor has the court 
overlooked the patent to Wildermuth, No. 607,899, or the other patents 
and devices disclosed by the record. But, as the court below cor- 
rectly held, none of them anticipâtes the Boss patent No. 701,255 of 
May 27, 1902, or the combination there patented, because none of them 
that is prier to the invention of that combination contains or describes 
ail its essential éléments. 

We turn, therefore, to the second question: Is the change of the 
handle as shown in the last patent a new invention wrhich is patentable ? 
In Wayne Mfg. v. Benbowr-Brammer Mfg. Co., 168 Fed. 271, 277, 
93 C. C. A. 573, 579, Judge Sanborn, speaking for this court, said : 

"It is a famlliar rule that the application of an old machine or device, 
found in an analogous art, without substantial modification, to a new use, 
is not invention, or patentable, where its applicability would occur to a 
person of ordinary mechanieal sklll." 

That the device patented by plaintifï's last letters patent falls with- 
in this rule is clearly shown by the illustrations of the two patents. 
The patentée merely substituted in place of the v^rooden handle a 
short vfcfire handle with a hook. The most that can be claimed by plain- 
tiff for his last patent is that it produces better results by reason of the 
short handle; but the law is well settled that changes in degree, pro- 
portion of symmetry in a machine, where it does the same thing in the 
same way, and by substantially the same means, although it may pro- 
duce better results, does not amount to a patentable invention. Torrey 
v. Hancock, 184 Fed. 61, 70, 107 C. C. A. 79. 

It is also claimed that, in view of the fact that the lawn mowers 
under the last patent of plaintiff hâve gone into extensive use, this 
is évidence of its utility and the right to be patented. But such 
évidence would only be considered as évidence of invention in doubt- 
ful cases, and is not conclusive, and where there is no invention the 
extent of the use is immaterial. Boss Mfg. Co. v. Thomas, 182 Fed. 
811, 105 C. C. A. 243, and authorities there cited. The fact that the 
handle in plaintifï's last patent is shorter than the one in the first, and 
therefore easier handled, and that it is made of wire, instead of other 
material, cannot be said to make it a patentable invention, as the dif- 
férence is in miner matters only, such as weuld suggest themselves to 
a person possessing ordinary skill in the art. Ansonia Co. v. Electrical 
Supply Ce, 144 U. S. 11, 12 Sup. Ct. 601, 36 L. Ed. 327; Lovell Mfg. 
Ce. V. Cary, 147 U. S. 623, 13 Sup. Ct. 472, 37 L. Ed. 307; Model 
Bottling Mach. Co. v. Anheuser-Busch Brewing Co., 190 Fed. 573, 
111 C. C. A. 389. The changes, in our opinion, involve only mechan- 
ieal skill, and not invention. 

We are of the opinion that the device in this patent is not an inven- 
tion which, under the law, entitles it to a patent. 

[4] As to unfair compétition, it is claimed on behalf of the défend- 
ant that, as the words "Easy Emptying" aptly describe the particular 
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characteristic of the plaintiff's device, they are descriptive, and there- 
fore cannot be ap_propriated as a trade-niark. It is truc, as held by 
this court in Trinidad Asphalt Co. v. Standard Paint Co., 163 Fed. 977, 
979, 90 C. C. A. 195, affirmed 220 U. S. 446, 31 Sup. Ct. 456, 55 L. 
Ed. 536, that no one can appropriate as a trade-mark a geographical 
or generic name, or one descriptive of an article of trade, its qualifies, 
ingrédients, or characteristics, or any sign, v^rord, or, symbol which, f rom 
the nature of the fact it is used to signify, others may employ with 
equal truth. The same rule is recognized in Bristol Co. v. Graham, 
199 Fed. 412, 117 C. C. A. 644. But, on the other hand, it is equally 
well settled that, if one palms off his manufactures as those of an- 
otlier, he may be enjoined, although lie commits the fraud by the use 
of names which are not subject to trade-mark property. McLean v. 
Fleming, 96 U. S. 245, 24 L. Ed. 828; Chemical Co. v. Meyer, 139 
U. vS. 540, 11 Sup. Ct. 625, 35 L. Ed. 247; Elgin National Watch Co. 
V. Illinois Watch Co., 179 U. S. 665, 674, 21 Sup. Ct. 270, 45 L. Ed. 
365 ; French Republic v. Saratoga-Vichy Co., 191 U. S. 427, 435, 24 
Sup. Ct. 145, 48 L. Ed. 247; Shaver v. Heller & Merz Co., 48 C. 
C. A. 48, 59, 108 Fed, 821, 823, 832, 65 L. R. A. 878; Buzby v. 
Davis, 150 Fed. 275, 277, 278, 80 C. C. A. 163, 165, 166, 10 Ann. Cas. 
68; Peck Bros. & Co. v. Peck Bros. Co., 113 Fed. 291, 298, 51 C. 
C. A. 251, 258, 62 L. R. A. 81 ; Wolf Bros. & Co. v. Hamilton-Brown 
Shoe Co., 165 Fed. 413, 415, 91 C. C. A. 363, 365; Samson Cordage 
Works V. Puritan Cordage Mills, 211 Fed. 603, 608, 128 C. C. A. 203. 
In the Elgin Watch Case it was held that: 

"The manufacturer of uarticular goods is entitled to the réputation they 
hâve acquired, and the public is entitled to the means of distlnguishing be- 
tween those and other goods ; and protection is accorded against unfair 
dealiug, whether there be a technical trade-mark or not. The essence of the 
vvrong consiste In the sale of the goods of one manufacturer or vendor for 
those of aiiother." 

In French Republic v. Saratoga-Vichy Co. it was said : 

"True, the name is geographical ; but geographical names often acgulre 
a secondary signification, indicative, not onîy of the place of manufacture or 
production, but of the name of the manufacturer or producer and the ex- 
cellence of the thing manufactured or produced, which euables the owner to 
assert an exclusive right to such name as against every one not doing 
business within the same geographical limits ; and even as against them. If 
the name be used fraudulently for the purpose of mlsleading buyers as to 
the actual origin of the thing produced, or of palming off the productions of 
one person as those of another." 

In Wolf Bros. Co. v. Hamilton-Brown Shoe Co. this court held : 

"While it Is true that a geographical name may not be exclusively appro- 
priated as a trade-mark, yet a party, having adopted a geographical name as 
a désignation of its goods, may be protected as against unfair trade. * » * 
In this case, while complainaut is not entitled to relief upon the ground that 
the words 'The American Girl,' or the numéral applied to Its several styles 
of shoes, are valid trade-marks, yet it is entitled to protection from their use 
by the défendant in a manner and under circumstances constituting unfair 
trade ; the essential of the rule being that one person shall not, in the sale 
of his goods, so act as to lead the public to believe that they are the goods 
of another." 
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In Hole-Proof Hosiery Co. v. Wallach Bros., 172 Fed. 859, 97 C. 
C. A. 263, the same rule was applied to a descriptive word (hole-proof), 
not geographical. 

[5] The record discloses that plaintiff has extensively advertised 
its grass catchers for lawn mowers under the name of "Easy Empty- 
ing" and has established a large demand for them; that the words 
hâve acquired a secondary meaning, indicating to the prospective 
purchaser that they are grass catchers manufactured by the plaintiff, 
apparently to their satisfaction ; that the défendant, in its catalogues, 
circulars, and leaflets, called another device of that nature "Easy 
Emptying," thereby misleading purchasers into the belief that his 
grass catchers are the same as those made by plaintiff, and the court 
below so found. 

It is also claimed by the défendant that it is not now, and has 
not for some time, been using this description. If this is true, the 
prohibition will do it no harm, and vt-ill no doubt be considered in the 
accounting. 

The decree of the court below must accordingly be reversed, and 
the case must be remanded to that court, with instructions to render 
a decree in favor of the complainant below which shall contain para- 
graphs 1, 2, 4, 8, 9, 10, and 11, except that the words and figures 
"and No. 1,039,355" shall be omitted therefrom, and the word "and" 
shall be inserted before the figures "829,943" therein, and 12, which 
shall omit ail the other paragraphs of the former decree, and shall 
contain a new paragraph to the effect that the device disclosed by 
claims 1, 2, and 4 of patent No. 1,039,355 is anticipated, as is that 
patent, by letters patent No. 701,255, and that the appellant pay four- 
sevenths and the appellee three-sevenths of the costs in this court. 

And it is so ordered. 



EDISON et al. t. ALSEN'S AMERICAN PORTLAND CEMENT WORKS. 

(Circuit Court of Appeals, Second Circuit December 15, 1914.) 

No. 15. 

Patents <S==>S28 — Invention — Cément Btjrning Appabatus. 

The Edison patent. No. 802,631, for an apparatus for burning Portlana 
cément clinker, held void for lack of Invention. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

On appeal from a final decree of the District Court for the Southern 
District of New York, dismissing the bill in an infringement suit based 
upon letters patent No. 802,631, for an apparatus for burning Portland 
cément clinker, granted to Thomas A. Edison, October 24, 1905. The 
only claims now relied upon are 2, 5, 6, and 8. Claims 1, 7, and 11, 
which were relied on in the District Court, hâve been withdrawn. The 
opmion of the District Judge is reported in 208 Fed. 20. 

^==iFor other cases see same topic & KEY-NUMBER In ail Key-Numbered DIgests & Indexe? 
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Charles Neave, of New York City, for appellants. 
Thomas F. Sheridan, of Chicago, 111., J. Edgar Bull, of New York 
City, and Cari A. Richmond, of Chicago, 111-, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

COXE, Circuit Judge. At the time application was filed, December 
5, 1902, Portland cément was produced by burning a mixture of 
cément, rock and Hmestone in long rotary kilns lined with fire-brick 
and maintained at a slight angle, the heat being produced by the com- 
bustion of pulverized coal. A stack was connected at the upper end of 
the kiln to permit the escape of smoke. Thèse kilns for some years 
prior to 1902 had been of the standard length of about 60 feet with an 
internai diameter of about 5 feet. The patentée admits that longer 
kilns had been suggested for the dry process but he asserts : 

"I am not aware that such kilns hâve been practically utilized or any 
advantages discovered therewith over the standard 60-foot kilns." 

The spécification contains seven pages of description, but it is thought 
that the only important improvement suggested or claimed is the length- 
ening of the kiln without proportionately increasing its diameter. This 
is the idea which is constantly asserting itself in the spécification and 
the claims. 

Claim 2 will sufficiently describe the alleged invention. It is as fol- 
lows : 

"A cement-burning apparatns for dry material, comprising a tubular kiln, 
upward of one hundred feet in length and more than twelve times the in- 
ternai diameter thereof, means for rotating the same, means for creating a 
combustion zone within the kiln near its lower end, and means for introduc- 
ing cément material into the kiln at its upper end, substantlally as set forth." 

The kiln must be upward of 100 feet in length and, as Judge Holt 
points out, a kiln half an inch more than 100 feet would infringe and 
a kiln half an inch less than 100 feet would not infringe. The record 
shows kilns in the prior art over 100 feet in length and, as before stat- 
ed, the patentée admits that kilns over 60 feet hâve been suggested 
though he is "not aware that such kilns hâve been practically utilized." 

There is a dispute on the f acts regarding thèse prior kilns and there- 
fore we find it unnecessary to discuss them for, in the view we take of 
the situation, it may be conceded that Edison was the first to make a 
kiln over one hundred feet in length. The question is, Did it require an 
exercise of the inventive faculties to do this. Was it not rather an 
improvement due to the natural évolution of the art? It was not an 
improvement which a poor man could attempt. The experiments and 
the structures necessary to make the experiments successfully would 
involve a considérable outlay of money which would make it impossible 
for him to test his théories, no matter how implicitly he might believe 
in them. The skilled mechanic, with years of expérience and unlimit- 
ed resources at his command, could make the experiments and enlarge 
the kiln to meet the increasing demand for Portland cément. 

The great demand for this product in récent years, which has steadi- 
ly increased, created the necessity for larger kilns. As this demand 
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grew, the kilns were increased in length from 15 feet by progressive 
additions until at the date of the patent there were many kilns 60 feet 
in length. No one pretended that it required invention to do this. It 
was a mère matter of construction. In the same way the stone crushers 
were made larger as the demand for good roads became insistent, the 
cil tanks increased in size with the increase of petroleum and elevator 
bins grew larger with the increased traffic in corn and wheat. We are 
not at ail convinced that any better or différent resuit is reached by the 
long kiln than by the short kiln. They both produce equally good 
cément and the only real différence is the one which occurs as a matter 
of course, viz., that a large machine will produce more product than a 
small one. But it did not require invention to make the machine longer 
or larger so long as the only resuit is to produce a larger output. As 
pointed out by the trial judge, if mère elongation be patentable, then 
each builder as he added an additional foot to the original 15-foot ma- 
chine would hâve been entitled to a patent. But it is argued that a bet- 
ter resuit is obtained by the patented kiln because the increased distance 
from the upper end of the kiln down to the point of the combustion en- 
abled the mixture in the calcining zone to be subjected to a longer ap- 
plication of heat, thus driving out the carbon dioxide before the com- 
bustion zone is reached. We agrée with Judge Holt in thinking that 
the relative opération of thèse zones dépends largely upon the method 
adopted by the operator. Judge Holt says : 

"The évidence satisfles me that in kilos of ail slzes whether the action In 
the calcining zone overlaps the action in the combustion zone dépends very 
largely upon the opération of the kiln. The operator can Introduce at wlll a 
longer or shorter blast ; he can revolve the kiln more slowly or more rapid- 
ly ; he can feed into the kiln a larger or smaller amount of cément material ; 
and it dépends largely upon the maimer in which the kiln is operated wheth- 
er the calcining process is substantially completed before the material Is sub- 
jected to the heat in the combustion zone, and the best results obtained gen- 
erally." 

It is true that Edison made a longer step than any one person before 
him, but others were bound to reach the advanced position although 
more time might hâve elapsed before that consummation was reached. 

In short, we are convinced that the enlargement of the kiln was sure 
to corne sooner or later, as the growth of the business demanded. 
With the increase in length would come the proper increase in diameter 
and the other necessary changes which any skilled mechanic would 
know how to make. We fînd it unnecessary to add further to the 
opinion of the District Judge. 

The decree is affirmed with costs. 
219 F.— 57 
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ROESSING-ERNST CO. et al. v. COAL & COKE BT-PEODUCTS CO. 

(Circuit Court of Appeals, Third Circuit. February 3, 1915.) 

No. 1885. 

Patents ®=>328 — Vamditt and Infkingement — Gas-Cleaning Pkockss and 
Apparatus. 

The Ernst patents, No. 896,365, for a gas cleaner apparatus, and No. 
900,062, for a process for cleaning gases, held valid as against défendants, 
wlio are estopped to deny their validity, and also infringed. 

Appeal from the District Court of the United States for the Western 
District of Peniisylvania ; James S. Young, Judge. 

Suit in equity by the Coal & Coke By-Products Company against the 
Roessing-Emst Company, Alfred Ernst, and the Best Manufacturing 
Company. Decree for complainant, and défendants appeal. Affirmed. 

For opinion below, see 212 Fed. 434. 

Charles M. Clarke, of Pittsburgh, Pa., for appellants. 
Robert D. Totten, of Pittsburgh, Pa., for appellee. 

Before BUFFINGTON, McPHERSON, and WOOLLEY, Circuit 
Judges. 

WOOLLEY, Circuit Judge. This is an appeal from the decree of 
the District Court of the United States for the Western District of 
Pennsylvania in an action for infringement of letters patent No. 896,- 
365, for a gas cleaner apparatus, dated August 18, 1908, and letters 
patent No. 900,062, for a process for cleaning gases, dated September 
29, 1908, issued to Alfred Ernst. 

The patentée assigned the patents in suit to the By-Products Com- 
pany, and then organized and became président of the Roessing-Emst 
Company, which engaged in the business of contracting for and in- 
stalling by-product coke ovens in compétition with the By-Products 
Company, in the progress of which the Roessing-Ernst Company con- 
tracted with the Best Manufacturing Company for the construction 
of an apparatus, supplying the requisite drawings and spécifications 
therefor, which, like the apparatus subsequently manufactured, it is 
claimed, conformed to and embraced the essential features of the Ernst 
patents. Thèse acts constitute the infringement charged. The District 
Court held the patents valid and infringed. 212 Fed. 434. 

As the patents in suit were assigned to the complainant by Alfred 
Ernst, the patentée, it was not disputed that Ernst was estopped to deny 
the validity of the patents so assigned. The question whether the 
Roessing-Emst Company was afïected by the conduct of Ernst, its 
président, was submitted to this court on appeal from an order by the 
District Court granting a preliminary injunction (208 Fed. 990, 127 C. 
C. A. 394), and by this court it was decided that the same priiiciple of 
estoppel applied under the facts of the case as well to the Roessing- 
Ernst Company as to Alfred Ernst, its président, and that it applied al- 
so to the Best Manufacturing Company, when defending an action 
charging infringement by the manufacture on the order of the Roess- 
ing-Ernst Company of the particular apparatus charged as an infringe- 

®;=)For other cases see same toplc & KEY-NUMBBR in ail Key-Numbered Dlgests & Indexes 
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ment, but not otherwise. There was thus presented the peculiar situa- 
tion in which ail three défendants were held to be estopped to deny the 
validity of the patents in an action charging the particular inf ringement 
mentioned, but one of the défendants, the Best Manufacturing Compa- 
ny, was left free in other suits to contest the validity of the patents 
when charged with infringement by building apparatus otherwise than 
upon an order f rom Ernst or f rom the Roessing-Ernst Company. 

Although the court admitted évidence bearing upon the prier art "as 
anticipating or limiting the scope of the patents in suit," and sustained 
the validity of the patents, and refused to restrict their claims to a scope 
which would permit the défendants to escape the charge of infringe- 
ment, we assume that the District Court, having before it and appre- 
ciating the force of the decree of this court holding that each of the 
défendants was estopped to deny the validity of the patents, recognized 
that the défendants were not estopped to offer évidence of the prior 
art limiting the claims of the patents so as to avoid the charge of in- 
fringement. We therefore likewise assume that évidence of the prior 
art was offered and admitted not to avoid the patents, but to limit the 
scope thereof, and thereby to avoid the charge of infringement, and 
that after the court construed the patents in the light of the prior 
art, it found them infringed, and that the patents were held valid be- 
cause of the légal incapacity of the défendants, under the ruling of 
this court in this particular case, to deny their validity. We therefore 
construe that the part of the decree of the District Court which holds 
the letters patent in suit to be valid is not an adjudication of the validity 
of the patents as in an action in which the défendants could raise that 
question, but is a finding of the validity of the patents as against the 
défendants, under the facts charged in this suit, thereby leaving the 
Best Manufacturing Company, under other circumstances, and ail other 
persons not controlled by the principle of estoppel, free to raise the 
question of the validity of the patents in other actions. 

With this understanding of the opinion, and this construction placed 
upon the decree of the District Court, we direct that it be affirmed, ex- 
cepting that part which relates to claim 5 of letters patent No. 900,062, 
This claim was abandoned upon the argument on appeal. 



ELLIOTT CO. V. ROBERTSON. 

(District Court, W. D. Pennsylvania. January 23, 1915.) 

No. 4. 

1. Patents ®=ï328 — Validity — Eotaby Engine. 

The Mcintosh patent, No. 813,815, for a rotary engine, held vold for 
anticipation and prior use. 

2. Patents <@=>328 — Validity — Rotaby Motoe. 

The Van Ormer patent, No. 969,010, for a rotary motor, held vold for 
anticipation and prior use. 

3. Patents <S=>328 — Infringement — Tuebine- 

The EUiott & Faber patent, No. 983,032, for a turbine, held to relate to 
a différent art from the one involved la the suit, and therefore not in- 
fringed. 

®=3For other cases see same toplc A KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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4. Patents <S=>328 — Validitt — Rotaby Motob. 

The Blliott patent, No. 1,045,134, for a rotary motor, wlth respect to 
the air space at the rear end of the shaft and the vent leadlng therefrom 
claimed thereln, held vold for anticipation ; also not infringed. 

5. Patents <®=>328 — Validitt — Botabt Motor. 

The Elliott, Mills & Holt patent, No. 1,019,771, for a rotary motor, as 
respects the air chamber and vent leading therefrom to the exhaust, held 
invalid for anticipation and lack of invention. 

6. Patents iS=>328— Validitt — Rotary Motor. 

The Mills & Oonn patent, No. 1,053,055, for a rotary motor, claim 10, 
coverlng the introduction of lubricant into the motor wlth the motor fluid, 
held void for anticipation. 

In Equity. Suit by the Elliott Company against John F. Robertson, 
trading as the John F. Robertson Company. On final hearing. Decree 
for défendant. 

Bakewell & Byrnes, of Pittsburgh, Pa., for plaintifï. 
Gifford & Bull, of New York City, and Synnestvedt & Bradley, of 
Pittsburgh, Pa., for défendant. 

ORR, District Judge. This patent suit is before the court for déci- 
sion after trial. The plaintifï charges the défendant with the infringe- 
ment of plaintiff's rights under six several patents, the title to ail of 
which is conceded by défendant to be in the plaintifï. The several pat- 
ents, with the number and date when issued by the United States, with 
the names of the patentées respectively, and the name of the apparatus 
to which each applies, is listed in the bill as f oUows : 

No. 813,815, to R. S. Mcintosh, February 27, 1906, for rotary engine. 

No. 969,010, to H. Van Ormer, August 30, 1910, for rotary motor. 

No. 983,032, to Elliott & Faber, January 31, 1911, for turbine. 

No. 1,019,771, to Elliott, Mills & Holt, March 12, 1912 for rotary 
motor. 

No. 1,045,134, to W. S. Elliott, November 26, 1912, for rotary motor. 

No. 1,053,055, to Mills & Conn, February 11, 1913, for rotary motor. 

Ail of said patents relate to apparatus especially adapted to removing 
scale from boiler tubes. The immédiate factor in the removal of the 
scale is a cleaner head of some accepted form, which is fastened to a 
shaft extending through the motor, and which revolves with said shaft 
as said shaft is made to revolve by the opération of the motor. The 
shaft is made to operate by the pressure of air or steam, or some fluid 
forced through the end of the motor or turbine opposite to that to 
which the cleaner head is attached. In a turbine the motor fluid is 
pressed through a diaphragm, and in such way as to operate directly 
against a turbine wheel, thereby causing it to move with rapidity and 
force enough to move the shaft which is attached to the turbine wheel, 
which shaft is also the shaft to which the cleaner head is attached. In 
the rotary motors, the air or steam is forced along one side of a cylin- 
drical chamber, which is concentric to the motor and concentric to the 
shaft to which the cleaner head is attached, and is forced into such pis- 
ton chamber through ports from the inlet passage. The air forced thus 
mto the piston chamber presses against a blade or blades extended 

®=>For other cases see same topic & KEY-NUMBBR in ail Key-Numbered Dlgesta & ladaxea 
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longitudinally therewith and inserted into longitudinal slots in the shaft 
in such way as to hâve a latéral movement as the shaft revolves, there- 
by causing the space in the cylinder around the shaft to be always divid- 
ed into two or more longitudinal divisions. To relieve the pressure in 
the cylinder vsrhich would be constant if there were no exhaust, a longi- 
tudinal outlet is made f rom ports which extend f rom the cylinder. The 
inlet ports and the exhaust ports are less than 180° from each other in 
one direction. The pressure of the air or steam against a blade forces 
it and the shaft in the direction of least résistance until the blade passes 
the exhaust ports, and as it passes the exhaust ports that pressure is re- 
lieved, but a new pressure begins by another blade having reached the 
position vi^here the pressure from the inlet ports continues the révolu- 
tion of the shaft. Of course, there are bearings provided for the shaft 
and means by which the apparatus may be lubricated. 

It is urged by the plaintifï that the six patents in suit represent suc- 
cessive steps in the attainment of the first successfui rotary air motor. 
In the considération of them severally, it will be unnecessary to dwell 
upon the particular éléments of each claim involved. Many of the élé- 
ments are found in earlier patents, but to emphasize the importance 
given them by the plaintiflE it is well to notice the spécial features of 
each of the patents. 

Patent No. 813,815, to Mcintosh, embraces a longitudinally extend- 
ing exhaust passage in the wall of the piston chamber. 

No. 969,010, to Van Ormer, contemplâtes that the centers of the ad- 
mission and exhaust ports leading from the respective passages should 
be less than 180° from each other, and that there should be one piston 
blade extending through the shaft. 

No. 983,032, to EHiott & Faber, emphasizes a casing virithin which 
the other parts of the motor are contained and may be held against a. 
rearward movement and from which the other parts may be removed 
rearwardly. 

The next two patents hâve been designated as the vent hole patents. 
While No. 1,045,134, to Elliott, is the later patent, it was based upon 
an earlier application than patent No. 1,019,771, to Elliott, Mills & Holt. 
Both patents provide for an air chamber at the rear end of the piston 
shaft, and means for venting said space. The means for venting the 
space in the Elliott patent was an opening to the outside air. The 
means of venting in the other patent is by an opening from said space 
to the exhaust passage. 

No. 1,053,055 embraces practically the same thing as the two patents 
last mentioned, with the addition of means for introducing lubricant 
into the motor chamber and causing the same to mix with the motor 
fluid, whereby some of the lubricant will be carried to the rear bearing 
by pressure leakage. 

In the plaintifï's bill of particulars, as amended, it is found that the 
plaintifï relies upon the following claims of the several patents in suit: 

Claim 2 of patent No. 813,815. 

Claim 4 of patent No. 969,010. 

Claims 35 and 36 of patent No. 983,032. 

Qaims 1, 2, 3, 4, 7, and 8 of patent No. 1,019,771. 
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Claims 1, 2, 3, 5, 6, 8, 9, 10, 11, and 16 of patent No. 1,045,134. 
Claira 10 of patent No. 1,053,055. 

[1] Taking up thèse several daims in their order, daim 2 of patent 
No. 813,815 is as follows : 

"In a rotary engiiie, a cylinder or caslng liavins tlierein a longitudinal, ec- 
centrlc piston chamber, longitudlnally extendiiig iulet anc! exliaust passages in 
the wall of said chauibur, and eoraumnicating therewith, one end of said 
chamber heing closed by a transverse partition wall around which. the Inlet 
port extends, and which fornis a sent for a piston bearing, and a piston in 
said chamber, substantially as described." 

A careful study of this patent and of the daim thereof in litigation 
has satisfied the court that it lacks invention. Every élément of that 
daim, with the exception of one, is found in a prior United States pat- 
ent tû Laurence E. Troxier, No. 695,896, under date of March 18, 
1902. The only thing that is not found in Troxler's patent, which is 
found in the claim now under considération, is the exliaust passage 
and the ports leading thereto from the piston chamber. Troxler's 
means of exhaust was by an opening from the piston chamber directly 
through the forvvard head of the cyHnder. With the inlet passage and 
its ports constructed within the walls of the cylinder adjacent to the 
piston chamber, the conclusion is irresistibie that an exhaust passage, 
with ports to it from tlie piston chamber, could also be made. So far as 
the évidence in this case discloses, there is no ailvantage in the exhaust 
i)assage of the patent now under considération over the opening in the 
Troxier patent. It should not be found, and the court cannot find, that 
there was any invention in making the exhaust passage embraced in 
the patent No. 813,815. 

The patent under considération is not only found anticipated by the 
prior patent to Troxier, but, as will be seen hereafter, was anticipated 
by prior use. 

[2] Taking up next the Van Ormer patent, No. 969,010, claim 4, 
which is involved in this litigation, is as follows : 

"4. In a motor, a cylinder having a piston chamber therein, with circum- 
ferential admission aud exhaust ports communleating therewith, the center 
of said ports being less than 180° from each other in one direction, the cylin- 
der having heads provided with bearings for a piston shaft, and a rotary 
piston jourualed in said heads and having a single slot extending diametrically 
therethrough to seat a piston blade, substantially as described." 

There is nothing in this daim which is not found anticipated, al- 
though the language is not found in prior patents. The circumferential 
admission and exhaust ports communicating with the piston chamber 
hâve already been considered in commenting upon the Mcintosh patent. 
The fact that the centers of said ports are stated to be less than 180° 
from each other in one direction is apparent from Troxier, and from 
the fact that the piston chamber is eccentric with the cylinder in the 
motor of Troxier. The mère assertion that there is intended a single 
slot to seat a piston blade does not indicate invention. The patent 
shows that the single slot extends diametrically through the shaft, and 
the single piston blade extending through the shaft is the équivalent of 
two blades, one on either side of the shaft. This construction indicates 
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a mère mechanical arrangement of f eatures of the prior patents. There 
is no évidence in the case that more efficient results were obtained. 

It is doubtful, from the évidence in this case, M^hether either the Mc- 
Intosh motor or the Van Ormer motor were really useful motors, and 
it could be found as a fact, from the évidence on the part of the plain- 
tiff, that they were not. Evidence, however, on the part of the défend- 
ant, was introduced that motors containing ail the éléments of both the 
Mcintosh and Van Ormer patents were made, sold, and successfully 
operated by purchasers more than two years prior to the applications 
for either of the patents. As early as 1899, Henry Van Ormer, then 
employed as chief engineer of the power station of the Hartford Street 
Railway Company, made a motor embodying ail the features of the 
Mcintosh and Van Ormer patents, which was successfully used for 
some months in the cleaning of boiler tubes. Some time afterwards, in 
1901, he entered into a business arrangement with one Bushnell for 
the manufacture and sale of motors under the partnership name of 
Hartford Tube Cleaner Company. In the spring of 1902 Bushnell sold 
his interest to A. E. Jensen, and Jensen and Van Ormer continued the 
manufacture and sale of tube cleaners under that name. Several mo- 
tors were made by that company, were sold, and were successfully used. 
Some of thèse motors were used for years — one, made in 1900 or 1901, 
by the Hartford Street Railway Company ; another, made in the spring 
of 1902, and sold to the Hartford, Manchester & Rockville Tramway 
Company, which was used by that company successfully for years in 
cleaning boiler tubes. Another was sold at Norwich, Conn., in the 
summer of 1902 to the Beebe & Holbrook division of the American 
Writing Paper Company, at Holyoke, Mass., and was used by that com- 
pany for five years, being the only tube cleaner used by that company 
within that period. 

Testimony was given, not only by Jensen and Van Ormer, but by 
other witnesses, who either took part in the manufacture of motors for 
the Hartford Tube Cleaner Company, or used said motors in the clean- 
ing of boiler tubes, or saw them used by others. The évidence does not 
justify a finding that the Van Ormer motor of 1899 was a mère ex- 
periment and subsequently abandoned, but, on the contrary, leads to 
the conclusion that the Van Ormer device, as expressed in the various 
motors, was in public use and on sale in this country more than two 
years prior to the application for any of the patents in suit. 

Counsel for the plaintifï attempted to impeach the testimony of Van 
Ormer and Jensen in the présent case by ofïering in évidence an affi- 
davit of Van Ormer and testimony given by him and Jensen in inter- 
férence proceedings in the Patent Office. In other words, they offered 
to show that those witnesses, at another time and place and under other 
circumstances, made statements différent in some respects from the tes- 
timony given by them in this présent litigation, and this without call- 
ing to the attention of the witnesses the time, place, and circumstances 
under which the other statements were made as fuUy as should hâve 
been done. The court admitted the ofïers by the plaintiff of tbe affi- 
davit and testimony in the proceedings in the Patent Office, and believes 
that there was error in having done so, because it does not appear in 
this case that the witnesses had full and sufficient opportunity to ex- 
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plain why the statements made in the Patent Office proceeding were 
made. 

Inasmuch as the error was committed and the évidence is in this rec- 
ord, the same has been considered. Less weight, however, is given to 
the proof of the statements in the Patent Office proceeding than would 
be given to it, had the witnesses had full opportunity to explain such 
discrepancies as appear to hâve existed in their respective examinations. 
But the testimony of others and the évidence of physical exhibits, to- 
gether with the évidence of Van Ormer and Jensen, although perhaps 
slightly impeached, lead to the conclusion that the Van Ormer device, 
as manufactured, sold, and used by others, was a prier use, which in- 
vahdated the Mcintosh and Van Ormer patents in suit. 

[3] Taking up the patent to EUiott & Faber, No. 983,032, we fînd 
that claims 35 and 36 are reHed upon. Thèse claims are as f ollows : 

"A rotary motor having a caslng, a revoluble motor élément within the 
casing, a shaft supporting said motor élément and extending forwardly and 
learwardly therefrom, the forwardly projecting portion of the shaft having a 
bearing within the casing, a ported admission member carrying a beariug for 
the learwardly projecting portion of the shaft, and means whereby said mem- 
ber is normally held against rearward movement, said member being remov- 
able rearwardly from within the casing through its open rear end when the 
securing means are removed, substantially as described. 

"A rotary motor comprising a casing, a front bearing therein, a ported 
stationary member closing the rear part of the casing and containing a shaft 
bearing, said ported member being removable through the rear end of the 
casing, a shaft journaled in the bearings, a rotary élément carried by the 
shaft and loeated between the bearings, and clamping means for locking the 
ported stationary member in place, substantially as described." 

It is with difficuUy that the appHcation of this patent to the présent 
Htigation is found. As already stated, the patent is for a turbine, 
which is, of course, a motor in its broad sensé, but which is, neverthe- 
less, Hmited to spécifie construction in certain respects. The motor élé- 
ment specified in the claim is the turbine wheel, by the révolution of 
which the shaft also revolves. That motor élément or turbine wheel is 
made to revolve because of the action against it of a motor fluid forced 
through peculiarly constructed openings in a diaphragm, which by 
their arrangement, in connection with the openings through the turbine 
wheel, cause the latter to revolve. The diaphragm is immovable dur- 
ing the opération of the motor, and contains a bearing for the rearward- 
ly projecting portion of the shaft. In the claims of the patent now 
under considération, such diaphragm is designated as the ported admis- 
sion member. If this patent is relied upon because of its features of 
locking the ported stationary member in place, the défendant cannot be 
held to bave infringed any rights of the plaintiff under said patent, be- 
cause none of the suggestions of the patent with respect to clamping 
means for locking the ported stationary member in place are used by 
the défendants in the manufacture of their motor. If this patent be 
ofïered because a casing is provided for in the claims, there can be no 
infringement found, because a casing inclosing movable parts is old, 
and because the casing used by the défendants is not suggested any- 
where in this patent. What has been said with respect to the casing 
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may also be said with respect to the statements in the daims that the 
ported admission member may be removed rearwardly f rom the casing. 
[4] Taking up next the Elliott patent, No. 1,045,134, we find that 
the claims thereof in dispute are as foUows : 

"1. In a rotary motor, a piston shaft, a rear bearing for sald shaft, an air 
space adjacent to sald bearing and means for venting sald space, substantially 
as descrlbed. 

"2. A rotary motor having an air space at the rear end of the piston shaft, 
and means for venting said space, substantialy as described. 

"3. In a motor, a piston shaft and an air ehamber adjacent to one of the 
bearings of sald shaft, and having a vent opening leadlng therefrom, sub- 
stantially as described." 

"5. A rotary motor having a ehamber contalnlng a motor élément, a shaft 
on vk'hieh said élément is mounted, said shaft having front and rear bearings, 
the front end of the shaft extending beyond the front bearings for attach- 
ment to a tool, and the rear bearing terminatlng and being inclosed veithin 
the rear end of the motor, means for admltting working fluid to the cylinder 
through Its rear end, and means for relleving the accumulation of fluid at 
the rear end of the shaft, substantially as described. 

"6. A rotary motor having a fluid supply pipe connected at its rear head, 
and having a longitudinally extending port leadlng to the cylinder, a motor 
shaft having its axis parallel to the axis of the supply pipe, the rear bearing 
for sald shaft being located in front of the supply pipe connection, and there 
being an air space adjacent to the end of said shaft, substantially as de- 
scribed." 

"S. A rotary motor having a connection for fluid supply at one end, a shaft 
for the motor having a bearing terminatlng in front of the supply connection, 
an air space located between the supply connectWn and the rear end of the 
shaft, and means for venting sald space, substantially as described. 

"9. A rotary motor having a piston shaft and a socket bearing for the rear 
end of sald shaft, together with means for venting said bearing to prevent an 
accumulation of pressure thereln, substantially as described. 

"10. A rotary motor having a shaft extending rearwardly wlthln a bearing, 
and means for venting pressure which accumulâtes at the rear end of the 
shaft, substantially as described. 

"11. A rotary motor having front and rear bearings, a motor ehamber be- 
tween the bearings, a supply connection at the rear of the rear bearings, a 
pas.sageway leadlng from the supply connection to the motor ehamber, and 
an opening to the atmosphère at the rear end of the shaft, substantially as 
described." 

"16. A rotary motor having a rear ported closure contalnlng a shaft bear- 
ing, said bearing having a vent opening leading to the atmosphère, substan- 
tially as described." 

It is claimed by the plaintiff that the ElHott patent, No. 1,045,134, 
was the resuit of Elhott's discovery that the pressure of the motor fluid 
in the cylinder would extend into the bearing at the rear end of the 
shaft and cause a forward pressure of the shaft against the forward 
head, which forward pressure so increased the friction as rendered 
motors made prior to that time of use for limited periods only, and 
that Elliott, by providing the ehamber and the vent in his patent, fur- 
nished a means for relieving such pressure, thus enabling the motors 
to be operated for indefinite periods. 

Elliott's view of his own invention is expressed by his testimony in 
certain interférence proceedings, to which his attention was called in 
the case at bar. He stated that, in order to be effective for a relief 
port, the vent would hâve to communicate with the rear end of the 
shaft. He further said in such testimony that, if there were no space 
at the rear of the shaft, the vent port would communicate with a small 
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percentage of the shaft's surface, and after a little wear the vent port 
would not communicate at ail with the rear end of the shaft, and thus 
permit the air pressure to accumulate and increase the friction on the 
front and thrust. His conception of his invention, at the time of his 
testimony in the proceeding in the Patent Office, must be deemed to 
hâve been as correct at least as when he testified in the présent case. 
In addition to this, according to the testimony of Elliott and the wit- 
ness Faber, Elliott had caused to be prepared drawings of a motor in 
December, 1903, in which an air space and a vent therefrom were made, 
just as contemplated in the Elliott patent, which was applied for on 
January 20, 1908. That Elliott delayed for four years in making ap- 
plication for his patent is a significant fact, which, in connection with 
the facts that he had a motor made according to the drawings of De- 
cember, 1903, and used same for but a short time, satisfies the court 
that Elliott was not of the opinion that he had made an important dis- 
covery. 

In the meantime P. J. Darlington filed an application on June 17, 
1907, upon which patent No. 1,041,040 was issued October 15, 1912, in 
which there is an air chamber, 1^, at the rear end of the piston shaft, 
from which chamber a vent or an escape, 34, opens to the atmosphère 
ihrough the rear head. 

Again, on September 24, 1907, Mills & Conn made application, upon 
which patent No. 1,053,055 was issued February 11, 1913, which patent 
is in suit in this case. In the Mills & Conn patent there is a space at 
the rear end of the piston shaft and an opening therefrom to the out- 
side air. It is true this last patent, when issued, appears to hâve been 
assigned to the Liberty Manuf acturing Company, now the Elliott Com- 
pany, the plaintiff in this suit. 

In view of EUiott's delay and thèse two applications prior to his 
application, the court is constrained to hold that Elliott lost whatever 
rights he might hâve had, had he promptly proceeded to procure the 
advantages which he claims belonged to him by reason of his concep- 
tion of the air space and the vent. The court has reached this conclu- 
sion after careful considération of the évidence introduced as to the 
various proceedings in the Patent Office, which were much involved. 

[5] Corning now to the other vent hole patent of Elliott, Mills & 
Ilolt, No. 1,019,771, we find the claims therein as follows : 

'1. In a rotary air motor, a rear head provided with a bearing for a piston 
shaft, and also provided with a chamber adjacent to and communieating with 
the bearing, and an escape passage communieating with the said chamber at 
Its rear end, and thence leading through the cylinder wall and opening to the 
atinoMiihere at the front end portion of the motor, whereby oil and air es- 
oaping from said chamber are discharged forwardly and away from the 
oiicrator, substantially as described. 

■'2. In a rotary motor, a removable rear head provided with a rear bear- 
ing for a piston shaft, said head having an inclosed chamber at the rear end 
of said shaft, and an exhaust passage leading from said chamber to the ex- 
Uaust port of the motor, substantially as described. 

"3. In a rotary motor, a cylinder having a longltudinally extending exhaust 
port, and a removable rear head, said head having a bearing for a piston 
shaft, and an inclosed chamber at the rear end of the piston shaft, said cham- 
ber communieating with the exhaust port by an exhaust pa.ssage, substan- 
tially as described. 
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"4. In a rotary motor, a rear bearing for the motor staft, an Inclosed chaui- 
ber at the end of the motor shaft, and an exhaust port or passage Connecting 
said chamber with the exhaust port of the motor, substantially as desci-ibed." 

"7. In a rotary motor, a cylinder having front and rear heads. and lougi- 
tudinally extending admission and exhaust ports, and a piston shaft journaled 
in said heads, the rear head having a space or chamber therein adjacent to 
the end of said shaft, said rear head hîiving a port leading therethrough in 
Une with the admission port of the cylinder, and also having a port or pas- 
sage Connecting the space or chamber therein with the longitudinally extend- 
ing exhaust port of the cylinder, substantially as described. 

"8. In a rotary air motor, a rear head provided with a bearing for a piston 
shaft, and also provided with a chamber adjacent to said bearing, the bearing 
also having a surrounding air space which communlcates with the chamber, 
and a vent passage communicating with the said chamber and leading for- 
wardly therefrom and dlscharglng to the atmosphère, substantially as de- 
scribed." 

It bas already been noticed that the only différence between this 
patent and the Elliott patent is that this patent contemplâtes that the 
vent sball !ead f rom the air chamber to the exhaust passage at the rear 
end of the piston blade, whereas the ElHott patent contemplâtes that 
the air passage should lead to the outside air. There was no invention 
in changing the vent from the construction of the Elliott patent to that 
of the Elliott, Mills & Holt patent. 

[6] Taking up novir the Mills & Conn patent, No. 1,053,055, we find 
that claim 10 only is involved, which is as follows: 

"10. In a rotary motor, a cylinder, a motor élément supported on bearings 
beyond the ends of the cylinder, the rear bearing belng Inclosed, means for 
permitting the escape of pressure leaking from the motor chamber through 
the rear bearing, and means for introduclng lubricant Into the motor chamber 
and causlng It to mix with the motor fluld, whereby some of the lubricant 
will be carried to the rear bearing by the pressure leakage, substantially as 
described." 

The introduction of lubricant into motors with the motor fluid is 
old, and therefore that spécifie fea tare of the Mills & Conn patent was 
not secured to the patentées by that patent. 

As a summary of the conclusions reached by the court with re- 
spect to the patents in suit, it is well to restate them as follows : 

The Mcintosh patent. No. 813,815, is invalid, because of the prior 
patent to Troxler, No. 695,896, and because of the prior use. 

The Van Ormer patent. No. 969,010, is invalid, because of the prior 
patent to Troxler, No. 695,896, and the prior patent to Mcintosh, No. 
813,815, and because of prior use. 

The Elliott & Faber patent, No. 983,032, relates to a différent art. 
The court does not détermine whether it is a valid patent or not, but 
does find that it bas no bearing on the question of the adoption by 
the défendant of the features of the plaintiff's motor. 

The patent to Elliott, No. 1,045,134, may be valid with respect to 
certain features not considered by the court, but does not protect the 
patentée with respect to the air space at the rear end of the shaft, 
and the vent leading therefrom, because such features were anticipat- 
ed in the prior art by the Darlington patent. No. 1,041,040, and by'the 
Mills & Conn patent in suit, No. 1,053,055. 

The Elliott, Mills & Holt patent, No. 1,019,771, may be valid with 
respect to certain features thereof not considered, but with respect to 
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the air chamber and the vent leading therefrom to the exhaust the 
patentées did not secure any monopoly thereof, for the reason that the 
air chamber was anticipated as above stated, and for the reason that 
the change of the vent from the air chamber to the exhaust was not 
invention. 

The Mills & Conn patent, No. 1,053,055, may be valid with respect 
to certain features, but with respect to the feature of introducing lu- 
bricant with the motor fluid the patentées did not secure any monop- 
oly, for the same was old. 

Taldng up the question of infringement, we first observe that the 
motor of the défendant does not in outward appearance resemble the 
motor of the plaintiff. It bas the piston chamber, the piston shaft and 
piston blades, and the inlet and exhaust ports in the wall of the piston 
chamber, ail of which are found in the motors used by the Hartford 
Motor Company, an,d which, we hâve seen, the défendant has a right 
to use, not only because of the prior use, but also because of the Trox- 
1er patent. Défendant does not hâve the construction of the Elliott & 
Faber patent, No. 983,032. The parts of the motor are not arranged 
according to any suggestion found in that patent. The means for in- 
terlocking the parts are entirely différent. The casing of the defend- 
ant's motor is a comparatively thin brass cylinder, which does not 
inclose the heads of the motor. It is not the casing of the Elliott & 
Faber patent. It has no air space at the end of the rear bearing of 
the piston shaft. It has, however, in the bearing of the piston shaft, 
about one-half way from the rear end of the piston chamber to the end 
of the shaft, a groove which is in shape and construction like the 
common cil groove used for years in bearings of many kinds, where lu- 
bricants are neèded, and with which ail who bave any knowledge of 
machinery are acquainted. From that oil groove there is a vent to the 
exhaust passage of the motor. 

The plaintiff has not convinced the court that the oil groove in de- 
fendant's construction is the équivalent to the air space at the end of 
the piston shaft, which was the duty of the plaintiff, if we assume for 
the moment that the vent hole patents in suit are applicable. It is a fact 
that the original lubrication of a new motor is by the introduction of 
oil into the piston chamber through the exhaust passage. After that 
the lubricant is introduced in opération through the médium of the 
motor fluid. The introduction of the oil into the exhaust passage 
before operating, when there was a hole from the exhaust passage to 
the oil groove around the piston shaft, would introduce lubricant to 
the piston shaft. Infringement cannot be found. 

The bill must be dismissed at the plaintiff's cost. Let a decree be 
presented. 
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THACHER V. MAYOR AND CITY COUNCIL OF BALTIMORE. 
(District Court, D. Maryland. January 28, 1915.) 

1. Patents iS=73 — "Anticipation" — Priob Patents. 

A patent is not "anticipated" by a prier patent, where the Invention Is 
carried back'to a date before the application for such prior patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 118; Dec. Dlg. 
<S==>73. 

For other définitions, see Words and Phrases, First and Second Séries, 
Anticipation.] 

2. Patents <©=>22 — Infringement — Equivalent Paets. 

However limited the range of équivalents to which a patent is entitled, 
that equlvalency must be commensurate with the extent of the invention. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 1, 7, 8; Dec. 
Dig. <S=»22.] 

3. Patents ®=5328 — Validitt and Infbinqbment — Reinfobced Conceete 

Arch. 

The Thacher patent. No. 617,615, for the combination with abutments 
and a concrète arch spanning the intervening space of a séries of indé- 
pendant métal bars in pairs, one bar of each pair above the other re- 
spectively near the intrados and extrados of the arch and one of which 
at least extends well into the abutments, was not anticipated and dis- 
closes invention. Also, held infringed by a structure in which In some 
cases the arches rest on piers instead of abutments. 

4. Patents i©=5l3 — "Manufacture" — Ajsch. 

An arch of a bridge or like structure is a "manufacture," withln the 
meaning of the patent law. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 11, 12; Dec. 
Dlg. <®==>1.3. 

For other définitions, see Words and Phrases, First and Second Séries, 
Manufacture.] 

In Equity. Suit by Edwin Thacher against the Mayor and City 
Council of Baltimore. On final hearing. Decree for complainant. 

George M. Brady, of Baltimore, IVLd., and Jones, Addington, Ames 
& Seibold and Frank H. Drury, ail of Chicago, 111., for plaintifï. 

S. S. Field, City Sol., and Alexander Preston, Deputy City Sol., both 
of Baltimore, Md., for défendant. 

ROSE, District Judge. The plaintiff sues the mayor and city coun- 
cil of Baltimore, hereinafter called the city, for an infringement of the 
first and third claims of letters patent No. 617,615, issued to him Jan- 
uary 10, 1899. According to the patent, the invention relates to: 

"Concrète arches for bridges or vault covering or for spanning openlngs 
ifor tinilding construction ; and it has for its object an improved arch 
structure in which iron or steel bars are imbedded in concrète near the outer 
anu inner surfaces of the arch in such a manner as to assist the concrète in 
resisting the thrusts and bending moments to which the arch is subjected." 

The first claim is for : 

"The combination with abutments and a concrète arch spanning the Inter- 
Tening space of a séries of métal bars in pairs, one bar of each pair above the 
other near the intrados and the extrados of the arch and extending well into 
the abutments, each bar of a pair being independent of the other, sub- 
stantially as described." 

®=3For otber cases see same topic & KEY-NUMBBR In ail Key-Numbered Digests & Indexes 
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The third claim is identical with the first, except that it requires only 
one bar of each pair to extend well into the abutments. 

The défenses are nonvalidity and noninfringement. A number of 
prior American and foreign patents hâve been cited. Ail of them 
which are seriously relied upon were considered by the Patent Office 
before the claims were passed to issue. It is unnecessary to review 
them in détail. Both sides agrée that one Monier, a Frenchman, was 
the pioneer in the art. His original purpose was modest enough. He 
wished to cover métal boxes and basins for flowers and plants with 
cément, his idea apparently being to préserve the métal and perhaps to 
give it a more ornamental appearance. His patent was issiied in 1867. 
He soon found that his invention could advantageously be put to man}- 
more uses than he had at first anticipated. From time to time he applied 
for and obtained those certificates of addition for which the French law 
provides. By one of them granted in 1873 his invention was made ap- 
plicable to bridges. In ail the forms of his invention and ail the pur- 
poses to which he sought to apply it, a metallic grillage remained an 
essential élément of the completed structure. Many other inventors 
foUowed him into the field in which he had been the pioneer. A num- 
ber of différent ways of combining métal and concrète were suggested 
by them. Some of them pointed out that their methods of making the 
combination were specially adapted to arch construction. Tlie patent 
in suit, it will be noted, is limited to bars, of which one of each ipair 
shall be near the intrados and the other the extrados of the arch. The 
advantage of this arrangement is clearly explained by plaintiff's ex- 
pert. He shows that the metalhc reinforcement is the more valuable 
the further it is away from the neutral axis of the arch and the nearer 
it is to the upper and lower surfaces thereof — that is to say, what in 
technical language the patentée calls the extrados and the intrados — 
provided, always, that the métal is sufliciently embodied in the concrète 
to be thoroughly incorporated therein. 

As the very compétent experts and engineers examined on behalf of 
the city did not question this theory, it may be accepted as true. 

[ 1 ] In recognizing this principle and turning it to practical use, the 
plaintiff did something which most of the patents cited against him did 
not. There is one, 583,464 June 1, 1897, to Von Emperger, which em- 
bodies this idea. Von Emperger's patent was issued before that of the 
plaintiff upon an application which antedated his by five months. The 
Patent Office cited it against plaintiff, who thereupon filed affidavits 
carrying back his invention to a period prior to the date of Von Em- 
perger's application. Under office rule 75 the patent then issued to 
him. At the hearing in this court he put in évidence the file wrapper 
showing thèse facts. Défendant did not offer any testimony to contro- 
vert the truth of the affidavits upon which the patent issued. For the 
purposes of this case his invention must be held prior to Von Emper- 
ger's. Deering v. Winona Harvester Works, 155 U. S. 298, 15 Sup. 
Ct. 118, 39 L. Ed. 153. 

There are other patents in which the metallic reinforcement is on 
or near the surface of the arch, but it is not in the form of bars in 
pairs each independent of the other arranged one above the other, and 
at least one of each pair extending well into the abutments. Each one 
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of thèse features peculiar to plaintiff's device is said in combination 
with the others to hâve practical merit and utility. It is quite possible 
to argue that there vvere so many known forms of reinforced concrète 
arch constructions before plaintiff devised his that no invention was 
required to do vvhat he did. On the other hand, the grant of the pat- 
ent raises a presumption of invention. In this case the presumption is 
supported by évidence that the invention went largely into use, and 
that until 1910 there was no serions attempt to infringe upon the ex- 
clusive rights of the patentée therein. It is true that down about until 
that time the company in which plaintiff was interested constructed 90 
per cent, of the larger reinforced concrète bridges erected in this coun- 
try. The évidence of the extensive use of the invention is therefore not 
as persuasive as to its merits as it might hâve been, had the business 
of the bridge building been more generally distributed. There is testi- 
mony, however, that others did pay handsome royalties for licenses to 
build their bridges in the manner shown in the patent in suit. There 
was absolutely no testimony to the contrary, although the city ex- 
amined an expert witness of large expérience in concrète arch con- 
struction as well as the very eminent chief engineer of its sewerage Sys- 
tem. The latter frankly admitted that he could not recollect having 
seen or heard of any bridge or arch constructed in accordance with 
plaintiff's design before the issue of the patent in suit. 

Under the circumstances, I am not prepared to hold that the claims 
in suit are void either because of direct anticipation, or because, in view 
of the State of the prior art, they do not disclose invention. 

[2] Has the city infringed? It says that the art to which the patent 
in suit relates was even at the time of the invention described therein 
crowded, and that its claims must be strictly construed. For the pur- 
poses of this case so much may be properly conceded ; but, however 
limited the range of équivalents to which the patent is entitled, that 
eqnivalency must be commensurate with the extent of the invention. 
Schiebel Toy & Novelty Co. v. Clark, 217 Fed. 768, 133 C. C. A. 490. 

Distinctions which do not differentiate the alleged înfringing struc- 
ture from the invention described and claimed in the patent in suit are 
immaterial 

[3] The city points out three respects in which its structure is un- 
like tliat shown m the patent. Thèse are that upon its arches rest no 
spandrel filling, that the upper of each pair of its bars is not in precisely 
the same vertical plane as the lower, and that its construction consists 
of a séries of arches one end of each of which in ail cases, and both 
ends in mo.st, are supported by piers rather than by abutments. Of 
thèse diiïerences in their order. 

One of the drawings of the patent shows an arch with a spandrel fill- 
ing. The patent says that the abutment, the arch, and the spandrel fill- 
ing there shown constitute the complète structure. In defendant's con- 
struction there is no spandrel filling, the roadvvay being supported on 
metaUic posts which in their turn are sustained by the piers and arches. 
There is not a word about spandrel filling in the claims. It is utterly 
immaterial, for any purpose connected with the construction in suit, 
whether there shall be any or not. Plaintiff's patent would be infringed 
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the moment the arch was constructed, although neither spandrel fiUing 
nor any other covering was ever placed upon it. 

That in the city's arches the upper bar of each pair is not vertically 
directly over the lower is true. In some cases it is an inch and a half 
out of the vertical Unes. The city's engineer says that there was no 
purpose in so arranging the bars. It was a mère accident in the design 
of construction. It is not suggested that such a slight departure from 
the form shown in the patent makes any real différence. It should be 
remembered that the second claim is not in suit. That does require, as 
the first and third do not, that one bar of each pair shall be vertically 
above the other. No opinion is, of course, hère intimated as to wheth- 
er an infringement of even the second claim could be avoided by a 
change of the arrangement of the bars so slight in fact as to be unim- 
portant in effect. 

The city constructed a séries of spans and arches which supported 
a viaduct of considérable length. It followed that in ail cases at least 
one end of each arch was supported by what is technically a pier rather 
than an abutment. It is perfectly obvious, however, that the word 
"abutment," as used by the patentée, was intended to include both abut- 
ments and piers. If the structure calls for only one span, there will 
be one arch supported by two abutments. If there be more than one 
arch, the ends of some of them will be supported by piers. After a 
pier has been erected, it can be changed into an abutment, or an abut- 
ment into a pier. 

[4] No question has been raised but that an arch is a manufacture 
within the meaning of the patent law. In the absence of an express 
décision of the Suprême Court on the question, it must be held con- 
cluded by the more récent construction of the word "manufacture" by 
various Circuit Courts of Appeals. Crier v. Innés, 170 Fed. 324, 95 
C. C. A. 508; Riter-Conley Mfg. Co. v. Aiken, 203 Fed. 699, 121 C. C. 
A. 655 ; International Mausoleum Co. v. Sievert, 213 Fed. 229, 129 
C. C. A. 569; 

The plaintifï is therefore entitled to a decree for an injunction and 
an accounting. The injunction, however, will be limited to forbidding 
future infringements. It will do the plaintiff no good to decree the 
destruction of the présent structure, and the city much useless harm. 

A decree in accordance with this opinion may be submitted. 
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HOWARD DUSTLBSS DUSTBR CO. v. CARLBTON et aL 

(District Court, D. Connecticut. January 13, 1915.) 

No. 1342. 

1. Tbade-Marks and Tbade-Names <S=»89— Unlawful Compétition — Salï 

OF Matebial. 

Where défendant manufaeturing company made and sold to C. dust 
cloths, which the latter sold so that they could bè and actually were used 
by C. to mislead the public to bélleve tbat they were cloths of peeuliar 
quality, manufactured and sold by complainant, such manufaeturing Com- 
pany was a Joint tort-feasor with C, and guilty of contributory Infringe- 
ment of complainant's rlghts. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. § 99; Dec. Dig. <S=>S9.] 

2. Tbade-Maeks and Teade-Names <®=>67 — Unlawful Compétition. 

Complainant, in order to protect his rlghts to the use of partlcular 
dress of an article sold by him, need not bave an exclusive right in any 
one élément of the dress or packlng of the article, size, sbape, coloring, 
lettering, wording, or symbol, so long as the ensemble bas come to be a 
public guaranty of origin and quality. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 78; Dec. Dig. <@=367.7 

3. Teade-Maeks and Teade,-Names <®=»97 — Unlawittl Compétition — In- 

jcnction. 

Where there is added to the defendant's dress of a competing article 
an inscription which both in its pictorlal aspect and its meaning is cal- 
culated to confuse, if not to deceive, the public to believe that the article 
is that manufactured by complainant, he is entitled to an Injunction; 
the sole question being, does the adoption of the collocated features of 
complainant's style of dress disclose a difCerentiation from that previousl^' 
adopted, and by which the public has corne to recognize complainant's 
product? the test being whether ordinary purchasers would be misled by 
the similarity between the two designs. 

[Ed. Note.-ï-For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 110, 111; Dec. Dig. ®=>97.] 

4. Teade-Mabks and Tbade-Names ®=>84 — Unlawful Compétition — Good 

Faith. 

In a suit for unlawful compétition, the fact that défendants may hâve 
acted in good faith and believed that they were not infringing plalntlffs 
rights is Immaterial. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §i 93, 97 ; Dec. Dig. <g=84.1 

6. Teade-Mabks and Tbade-Names <g=»84: — Unlawful Compétition — Dé- 
fenses — Damaqes. 

The fact that careful buyers may not hâve been deceived by défend- 
ants' alleged unlawful compétition is no défense, but only goes to mini- 
mize the loss. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 93, 97 ; Dec. Dlg. <S=84.] 

In Equity. Bill by the Howard Dustless Duster Company against 
L. Clinton Carleton and others. Decree for complainant 
See, also, 187 Fed. 472. 

Oliver Mitchell, of Boston, Mass., for plaintiff. 
Willard B. Luther, of Boston, Mass., for défendants. 

4=jFor other cases see same tople & KEY-NUMBER In aU Key-Numbered Clgeets * Indexes 
219 F.— 58 
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THOMAS, District Judge. This is a bill in equity by the plain- 
tiff for alleged unfair compétition by tlie défendants. In the bill as 
originally filed, L. Clinton Carleton was sole défendant. The sub- 
stantial allégations of the bill are that the plaintifï was engaged in 
the manufacture and sale of a dust cloth put eut in a distinctive pack- 
age with a distinctive circular, and that the plaintifï was a pioneer 
in making and so marketing such dust cloth ; that this dust cloth was 
made of a specially woven cheesecloth under a secret process, which 
imparted to it spécial dust-retaining characteristics, and the material 
for which was, bef ore being submitted to the secret process to prépare 
it for a dust cloth, dyed black, and that the dyeing process was adopted 
by the plaintifï as a means of giving it a distinctive appearance ; also 
that this dyeing has no other purpose than to give the article a dis- 
tinctive appearance, since this color functionally is somewhat dis- 
advantageous, in that the dust collected shows more plainly upon the 
black-colored cloth than it would upon cloth uncolored. 

The bill of complaint also allèges that the plaintifï has expended 
a large amount of money in building up and developing the trade 
connected with the sale and manufacture of thèse articles, and has 
put this dust cloth upon the market in packages of a certain size and 
color, which was the scheme for the outer wrapper of the duster as 
marketed, and that the défendant Carleton, who was a former agent of 
the plaintifï, was putting out an imitation thereof in an imitative pack- 
age and with a circular similar to the plaintifï's, which package was 
adapted to be used, and was used, by dealers for the purpose of substi- 
tution as and for plaintifï's dust cloth. 

The bill of complaint then prayed for an injunction that the de- 
fendant be restrained: 

"1. Froiu seUing or offeriiig for sale dust clotlis so colored as to présent 
substantially the saine visual appearance as complainant's, dust cloth, and 
particularly from selliug or offeriiig for sale dust cloths dyed black, in Imi- 
tation of complainant's dust cloth. 

"2. From selling or ofCering for sale dust cloths so packed or dressed as 
to be likely to be cou f used with complainant's package." 

The bill of complaint has annexed to it a spécimen of the plain- 
tiff's package and of the defendant's package, marked, respectively, 
"Complainant's Exhibit A" and "Complainant's Exhibit B." 

There was a demurrer to this bill by the défendant Carleton, upon 
which the court reached the conclusion that the first prayer for relief 
should be granted, and overruled the demurrer. (C. C.) 185 Fed. 
999. 

Six days subséquent to the filing of the opinion overruling the de- 
murrer, the plaintiff and défendant Carleton entered into a stipula- 
tion that the overruling of the demurrer should be treated as a final 
disposition of the cause, and that final judgment might be entered 
accordingly. Subsequently a motion was made by Carleton to set 
aside this stipulation, on the ground that the défendant did not dye 
his dust cloth black, but purchased it in the open market from a 
dealer. This motion was granted, for the reason that it was made 
to appear in the moving papers that the défendant did not dye his 
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white cheesecloth at ail, but bought the cloth dyed from an alleged 
competitor, the Tate Manufacturing Company, and that this practice 
of dyeing cheesecloth black was net original with the plaintiff, but 
had been in use bv others than the plaintiff for many years. (C. C.) 
187 Fed. 472. 

Thereupon, and subséquent to the décision setting aside the stipu- 
lation, the plaintiff advertised in its trade circular that it had obtained 
an injunction against selling or oiïering for sale dust cloths dyed 
black. 

Thereafter the défendant the Tate Manufacturing Company, which 
had, with the permission of the court, intervened as a codefendant 
subséquent to the filing of the second opinion, filed a pétition of con- 
tempt against the plaintiiï and its two managing ofificers, alleging that 
this trade circular advertisement did not accurately state the décision 
as it was finally made, and was therefore in contempt. No action 
has ever been taken on this pétition. Subsequently the court issued 
ex parte, without any opinion, a temporary restraining order against 
plaintiff, restraining a violation of the second prayer for relief in this 
pétition. 

Later on the plaintiff prepared and published a new circular, in 
which the page on which it appeared was changed as a whole, althougb 
the advertisement itself remained unchanged. 

Separate answers were filed by the défendants, which are substan- 
tially identical, both of which deny the material averments of the 
complaint. 

[1] In view of the history of the case and of the évidence pre- 
sented on final hearing, the question of coloring, per se, may be an|d 
is eliminated as an issue, and the only question, irrespective of the 
question of contempt, on the above pleadings and proofs, is whether 
the défendants hâve made, sold, or ofîered for sale dust cloths so 
packed or dressed as to be likely to be confused with plaintiff's pack- 
age. If the défendant the Tate Manufacturing Company has made 
and sold its dust cloths to Carleton, which the latter sold, so that they 
may or hâve been actually used by Carleton so as to mislead the 
pubHc, it became a joint tort-feasor with Carleton, and is guilty of 
contriljutory infringement of plaintiff's rights; the means of deceiv- 
ing purchasers giving a right of action. Hennessy v. Herrmann (C. 
C.) 89 Fed. 669; Hildreth v. Sparks Mfg. Co. (C. C.) 99 Fed. 484; 
Reading Stove Works v. S. M. Howes Co., 201 Mass. 437, 87 N. E. 
751, 21 L,. R. A. (N. S.) 979. The principle governing the infringe- 
ment of combination patents, that to make or sell a single élément 
with the intent that it shall be united to the other éléments is an 
infringement, is applicable. Heaton-Peninsular Button-Fastener Co. 
v. Eurêka Specialty Co., 77 Fed. 288, 297, 25 C. C. A. 267> 35 L. 
R. A. 728; Cortelyou et al. v. Lowe et al., 111 Fed. 1005, 49 C. C. 
A. 671. Hère the existence of such intention is a clear inference 
from the testimony. 

[2] And it is immaterial whether the plaintiff has no exclusive 
right in any one élément of the dress or packing of the article, size, 
shape, coloring, lettering, wording, or symbol, so long as the ensem- 
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ble has corne to be a public guarantee of origin and quality. If it bas, 
and the proofs show that it has, the plaintiff is entitled to protection 
against tbe unfair compétition of a competitor. Enoch Morgan's 
Sons Co. V. Ward, 152 Fed. 690, 81 C. C. A. 616, 12 L. R. A. (N. 
S.) 729. 

As was said by Mr. Justice Holmes, then of the Suprême Judicial 
Court of Massachusetts, in New England Awl Co. v. Marlborough 
Awl Co., 168 Mass. 154, 156, 46 N. E. 386, 387 (60 Am. St. Rep. 
Z77) : 

"Of course, a person caiinot elaim the monopoly of a color in connection 
vvith a particular liiie o£ trade, and very likely uot in connection vvitli tbe 
labels of a certain kind of goods generally. But the most unlversal élé- 
ment may be approprlated as the spécifie mark of a plaintiffi's goods, if It is 
used and claimed only in connection with a sufficieutly complex oombination 
of other things." 

[3] And if there is added an inscription which both in its pictorial 
aspect and its meaning was calculated to confuse, if not to deceive, the 
plaintiff is entitled to an injunction. New England Awl Co. v. Marl- 
borough Awl Co., suora; Enoch Morgan's Sons Co. v. Whittier Co- 
burn Co. (C. C.) 118 Fed. 657, 661; Hildreth v. D. S. McDonald 
Co., 164 Mass. 16, 41 N. E. 56, 49 Am. St. Rep. 440; N. K. Fair- 
bank Co. v. R. W. Bell Mfg. Co., 77 Fed. 869, 23 C. C. A. 554; Lever 
V. Goodwin, E. R. 36 Ch. D. 1. 

The sole question in such cases is : Does the adoption of the col- 
located features of the plaintiff's style of dress disclose a differentia- 
tion from that previously adopted, and by which the public has come 
to recognize the plaintiff's product? De Long Hook & Eye Co. v. 
Francis Hook & ,Eye_& Fastener Co. (C. C.) 139 Fed. 146, 149. 

Indeed, the test of infringement in such cases is the same as is ap- 
plied in design patents ; that is, whether ordinary purchasers would 
be misled by the similarity between the designs in controversy. Wil- 
liams V. Brooks, 50 Conn. 278, 279, 47 Am. Rep. 642, citing Gorham 
Co. V. White, 14 Wall. 511, 20 L. Ed. 731. 

[4] And as the purpose to be effected by an injunction in cases 
of unfair compétition is not primarily to protect the purchasers, but 
to secure to the manufacturer the profit to be derived from the sale 
of his goods from ail who may désire and intend to purchase them, 
the f act that the défendants may bave acted in good faith and believed 
they were not infringing the plaintiff's rights is immaterial; the in- 
jury to the plaintiff remains the same. It is the liabihty to injury 
and an actual infringement which the remedy may be invoked to pre- 
vent. Williams v. Brooks, supra; Vulcan v. Myers, 139 N. Y. 364, 
34 N. E. 904; N. K. Fairbank Co. v. Luckel, King & Cake Soap 
Co., 102 Fed. 327, 42 C. C. A. 376. 

[5] Furthermore, the fact that careful buyers may not be deceived 
does not materially aftect the question; it only shows that the in- 
jury is less, not that there is no injury. Another class of purchasers 
may be deceived, and, if they may be, the plaintiff is entitled to an 
injunction. Collinsplatt v. Fiulayson (C. C.) 88 Fed. 693; Meriden 
Britannia Co. v. Parker, 39 Conn. 450, 12 Am. Rep. 401 ; Inter- 
national Silver Co. v. Roger's Corporation, 67 N. J. Eq. 646, 650, 
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60 Atl. 187, 110 Am. St. Rep. 506, 3 Ann. Cas. 804; Reading Stove 
Works V. S. M. Howes Co., supra, 201 Mass. 440, 87 N. E. 751, 
21 L. R. A. (N. S.) 979; Lever v. Goodwin, supra, 3; Saxlehner 
V. Eisner & Mendelson Co., 179 U. S. 19, 41, 21 Sup. Ct. 7, 45 L. 
Ed. 60. 

lu Celluloïd Mfg. Co. v. Cellonite Mfg. Co. (C. C.) 32 Fed. 94, 97, 
Mr. Justice Bradley said: 

".Similarity, not identity, is the usual recourse when one party seeks to 
benefit hluiself by the good naine of another." 

Te'sted by thèse rules, I am satisfied that the PlaintijŒ's Exhibit B, 
annexed to the complalnt, is a substantial infringement of Plaintifï's 
Exhibit A, aud that an injunction should issue against the défendants, 
restrainlng them from manufacturing, selling, putting up, or ofïer- 
ing for sale the particular form of package which has been referred 
to in the bill of complalnt and put in évidence as Plaintifï's Exhibit 
B, or any part thereof, or any other form of package, or any part 
thereof, which shall, by reason of the collocation of size, shape, colors, 
lettering, spacing, and ornamentation, présent a gênerai appearance 
as closely resembling Plaintifï's Exhibit A referred to in the bill, as 
does the said Plaintifï's Exhibit B. 

The Tate Manufacturing Company has not, under the circum- 
stances, been damaged by the advertisement referred to, which is the 
subject of the pétition for contempt; and although the advertisement 
and its répétition may hâve been ill-timed and ill-advised, they did not 
embarrass, impede, or obstruct the administration of justice. The 
pétition for contempt, therefore, is denied, 

Decree accordingly. 



UNITED STATES v. ACZEL et al. 
(District Court, D. Indiana. February 1, 1915.) 
No. 212. 

1. CoNSPiBACY ©=32 — Privilèges or Citizens — Right to Votb. 

Under Const. art 1, § 2, providing that the House of Représentatives 
shall be composed of members chosen by the people of the several States, 
and the electors in each state shall hâve the qualifications of the electors 
of the most numerous branch of the state Législature, and Const. Amend. 
17, making similar provisions for United States Senators, and Act June 
4, 1914, e. 103, 38 Stat. 384, providing for the élection of United States 
Senators by direct vote of the people, the élection to be conducted as 
near as may be in accordance wlth the laws of the state regulating the 
noTiiination and élection of Représentatives, the right to vote for Rep- 
résentatives in Congress and United States Senators, and to serve as mem- 
liers of the élection boards where such Représentative or Senator is to be 
elected, are rlghts secured by the Constitution and laws of the United 
States, wlthin Cr. Code (Act Mareh 4, 1909, c. 321) § 19, 35 Stat 1092 
(Comp. St. 1913, § 10183), making punishable a conspiracy to deprive any 
citizen of any right or privilège secured to hlm by the Constitution and 
laws of the United States. 

[Ed. Note.-T-For other cases, see Conspiracy, Cent Dig. §§ 58, 59; Dec. 
Dig. <S=»32.] 

®=aFor gther cases see same topic & KEY-NUMBER in ail Key-Numbered Digests £ Indexes 
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2. INDICTMENT AND INFOBMAOTON <S=::>125 — CONSPIBACT DUPLICITT. 

An Infllctment for conspiracy, which charges a single comblnatlon or 
conspiracy to commit several différent crimes, la not dupllcitous. 

[Ed. Note. — For other cases, see Indictmeut and Information, Cent. Dlg. 
§§ 334-400 ; Dec. Dig. <S=>125.] 

3. OoNSPiBACY ®=3-33 — Defraudis» Goveenment — OoREUPTiNo Election. 

A conspiracy to corrupt voters at an élection for Représentatives In 
Congress and United States Senators and to corrupt the élection itself 
is within tlie prohibition of Cr. Code, § 37 (Comp. St. 1913, | 10201), mak- 
ing it an offense to conspire to defraud the United States in any manner 
and for any purpose, sinee an actual property or financial loss to the gov- 
ernmeut is not necessary to that offense. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 60 ; Dec. Dig. 
©=333.] 

4. Conspiract iS=>33 — Defkaudinq Government — Cokeuptinq Election — 

Property Loss. 

If a property loss is essential to the offense prohibited by Cr. Code, § 
37, of conspiracy to defraud the United States, such loss Is shovrn by an 
allégation In the indictment that one of the objects of the conspiracy was 
to secure for a person not duly elected to Congress the compensation 
payable to a eongressman. 

[Ed. Note. — For other cases, see Conspiracy, Cent. Dig. § 60; Dec. Dig. 
©=>33.1 

5. PosT Offuce <S=>35 — Offenses — Use of Mails to Defraud. 

A scheme to corrupt a state élection and the voters thereat, so as to 
secure the élection of a certain jiidge, who was not the real choice of the 
voters, and thereby to enable one who was not entltled thereto to draw 
the salary of that office, is a scheme to defraud, within Cr. Code, § 21iî 
((Jonip. St. 1913, § 10385), prohibiting the use of the United States mails 
for the purpose of executing a scheme or artifice to defraud. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 55; Dec. Dig. 
C=^35.] 

Alexander Aczel and others were indicted for conspiracy and for 
using the mails to carry oui a sciieme to defraud. Demurrers to the in- 
ijictment overruled. 

Frank C. Dailey, U. S. Dist. Atty., of Eluffton, Ind., and Milton W. 
.Vlangus, Asst. U. S. Atty., of Indianapolis, Ind. 

A. O. Stanley, of Henderson, Ky., and Finley P. Mount, Clarence 
W. Nichols, and F. S. Roby, ail of Indianapolis, Ind., for défendants. 

ANDERSON, District Judge. The indictment in this cause is in 
four counts. The first count is based on section 19 of the Criminal 
Code, which reads as follows: 

"If two or more persons conspire to injure, oppress, threaten, or intimida te 
any citizen in the free exercise or enjoyment of any right or privilège se- 
cured to him by the Constitution or laws of the United States, or because of 
his having so exercised the same, or if two or more persons go in dIsguise on 
the hlghway, or on the premises of another, with intent to prevent or hinder 
hls free exercise or enjoyment of any right or privilège so secured, they 
shall be fined not more than five thousand dollars and Imprisoned not more 
than ten years, and shall, moreover, be thereafter inéligible to any ofBce, 
or place of honor, profit, or trust created by the Constitution or laws of the 
United States." 

This first count in substance charges that the défendants, on the 
Ist day of September, 1914, in Vigo county, within the state and district 

@=3For other cases see same toplc & KEY-NDMBER In ail Key-Numbered Dlgests & Indexes 
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of Indiana, did unlawfully, knovvingly, willfully, wrongfully, and felo- 
niously conspire, combine, confédérale, and agrée together, and with 
divers other persons whose names are to the grand jurors unknown, 
to injure, oppress, threaten, and intimidate certain citizens of the Unit- 
ed States, naming them, and each of them, and divers other persons 
whose names are to the grand jurors unknown, in the free exercise and 
enjoyment of a riglit and privilège secured to them, and each of them, 
by the Constitution and laws of the United States of America, to wit: 
The right and privilège of voting at a gênera! élection, hereinafter 
named, for a candidate for United States Senator froni the state of 
Indiana, and for a candidate for Représentative in the Congress of 
the United States of America from the Fifth congressional district of 
the state of Indiana, with the unlawful intent to hinder the free exer- 
cise and enjoyment of the right and privilège of them, and each of 
them, of voting at said gênerai élection, hereinafter named, for a candi- 
date for United States Senator from the state of Indiana, and for a 
candidate for Représentative in the Congress of the United States 
from the Fifth congressional district of the state of Indiana, which 
said gênerai élection was to be, and in fact was, held in the state of In- 
diana and in said Fifth congressional district thereof, of which said 
county of Vigo forms a part, on the 3d day of November, in the year o^ 
our Lord 1914, at which time a United States Senator from the state 
of Indiana was to be, and in fact was, voted for, chosen, and elected, 
and at which time a Représentative in Congress of the United States of 
America was to be, and in fact was, voted for, chosen, and elected 
from the Fifth congressional district of the state of Indiana, by then 
and there, by force, threats, and intimidation, and by the use of pis- 
tols and other firearms, and by the means of the fraudulent manipu- 
lation of voting machines, and by causing others to vote upon their 
names and in their stead, attempting to prevent, preventing, and in- 
tending to prevent said persons, naming them, and divers other per- 
sons whose names are to the grand jurors unknown, from voting at 
said élection and from voting for a candidate for United States Sen- 
ator from the state of Indiana, and from voting for a Représentative 
in Congress from the Fifth congressional district of the state of In- 
diana. That said persons who were prevented from voting at said 
élection were at said time maie citizens of the United States and lé- 
gal voters of certain precincts and wards in Vigo county, Ind., at said 
élection, and were qualified voters and entitled to vote at said élection, 
which facts were then and there to the défendants well known, and 
that in pursuance of said conspiracy and to efifect the purpose and ob- 
ject thereof the défendants unlawfully, willfully, corruptly, and ma- 
liciously injured, and in the manner and ways aforesaid prevented 
the said voters from voting on said day and from voting at said élec- 
tion. 

That the said défendants, at the same time and place, and as a part 
of the sajTie conspiracy, combination, confédération, and agjreement, did 
unlawfully, knowingly, wrongfully, and. feloniously conspire, combine, 
confederate, and agrée together, and with divers other persons whose 
names are to the grand jurors unknown, to injure, oppress,, threaten. 
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and intimidate certain citizens of the United States, to wit, Harvey 
Day and Sherman T. Mann, and each of them, and divers other per- 
sons whose names are to the grand jurors unknown, in the free ex- 
ercise and enjoyment of a right and privilège secured to them, and each 
of them, by the Constitution and laws of the United States, to wit: 
The right and privilège of sitting and acting and serving as members 
of élection boards at said élection; that is to say, as judges of élection 
at said élection, by then and there, by force, threats, and intimidation, 
attempting to prevent, preventing, and intending to prevent them, the 
said Day and Mann, and each of them, and divers other persons whose 
names are to the grand jurors unknown, from sitting and acting and 
serving as members of élection boards of said élection, to wit, as 
judges of élection. That the persons so prevented from acting as 
judges of élection were maie citizens of the United States and quali- 
fied electors in the respective precincts in which they resided, and were 
qualified under the law to be selected, and were, under the law, se- 
lected as judges of élection in their respective precincts. That said 
right and privilège to sit and act and serve as judges of élection were 
secured to them by the laws of the state of Indiana and by the laws of 
the United States of America. That in pursuance of such conspiracy, 
and to effect the purpose and object thereof, the défendants unlaw- 
fuUy, willfully, corruptly, and maliciously injured and prevented the 
said Day and Mann, and each of them, and divers other persons whose 
names are to the grand jurors unknown, from sitting and acting and 
serving as members of élection boards at said élection, to wit, as 
judges of élection. That the défendants, as a part of the same con- 
spiracy, combination, confédération, and agreement, planned to prevent 
and hinder, and by the same means and methods did prevent and hin- 
der, William House and George Splaty, and divers other persons, from 
sitting and acting and serving as poil clerks at said élection, with 
proper averments that at the time said House and Splaty were maie 
citizens of the United States and were qualified electors, and duly 
qualified to act as poil clerks at said élection. That as a part of the 
same conspiracy, combination, confédération, and agreement, the de- 
fendants planned to hinder and prevent, and did by the same means 
and methods theretofore set out in the case of judges and poil clerks 
prevent, Howard P. Greiner and divers other persons whose names are 
to the grand jurors unknown from acting and serving as an inspector 
of élection at said élection, and said Greiner is alleged to hâve been a 
citizen of the United States and under the laws of the state of Indiana 
duly qualified to act as inspector of said élection. 

That at the same time and place, ând as a part of the same con- 
spiracy, combination, confédération, and agreement, the défendants did 
unlawfully, knowingly, willfully, wrongfully, and feloniously con- 
spire, combine, confederate, and agrée together, and with divers other 
persons whose names are to the grand jurors unknown, to injure, op- 
press, threaten, and intimidate certain citizens of the United States, 
naming them, and divers other persons whose names are to the grand 
jurors unknown, in the free exercise and enjoyment of a right and 
privilège secured to them, and each of them, by the Constitution and 
laws of the United States, to wit : The right and privilège of liberty 
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and freedom from arrest, without due process of law, and the right 
and privilège not to be placed in, or confined in, détention cells and 
jails, without due process of law, with the unlawful intent then and 
there to hinder the free exercise and enjoyment of the right and priv- 
ilège of them, and each of them, of liberty and freedom from arrest, 
without due process of law, and the right and privilège not to be placed 
in, or confined in, détention cells and jails, without due process of law, 
by then and there, by force, depriving them of their liberty, without 
due process of law, and by arresting them, without due process of 
law, for no offense, and with knowledge on the part of the défend- 
ants, and each of them, that they had committed no offense, and re- 
straining them of their liberty, without due process of law, and by 
confming them, without due process of law, in the détention cell of 
the said city of Terre Haute and in the jail of said county of Vigo. 
That the défendants Roberts, Holler, Nugent, Joseph Jeffers, Lloyd, 
md Shea were, during ail of said time, agents of the state of Indiana, 
and in the said conspiracy, combination, confédération, and agreement 
against said persons, and in ail their acts and conduct in relation 
thereto pretended to and did act by authority of their said offices and 
their said agency for the state ;of Indiana, which facts were then and 
there and at ail times well known to ail of the défendants herein. The 
indictment then avers that Roberts was mayor of the city of Terre 
Haute, that Holler was chief of police of said city, that Nugent was 
assistant chief of police of said city, that said Joseph Jeffers and Lloyd 
were policemen in and for said city, and that said Shea was county 
sheriff of the county of Vigo and in charge of the county jail thereof ; 
that in pursuance of said conspircy and to efïect the purpose and ob- 
ject thereof, the défendants unlawfully, willfully, corruptly, and ma- 
liciously injured said persons, and divers other persons whose names 
are to the grand jurors unknown, and arrested them and placed them 
in the détention cell of the said city of Terre Haute, and in the jail of 
said Vigo county, without due process of law. 

That ail of said matters above set forth, upon which the défendants 
conspired, confederated, and agreed together as aforesaid, including 
said agreement to prevent said voters from voting, including the said 
agreement to prevent said men from sitting, acting, and serving upon 
élection boards, including the said agreement to prevent said men from 
sitting, acting, and serving as poil clerks at said élection, and including 
said agreement to deprive said men of their liberty and to confine them 
in détention cells and jails, without due process of law, ail as afore- 
said, constituted one agreement, and were ail parts of one conspiracy, 
combination, confédération, and agreement, entered into at one and 
the same time and place. 

The second count is based on section 37 of the Criminal Code, 
which reads as f ollows : 

"If two or more persons conspire either to coramit any ofifense against 
ttie Tlnited State.s. or to defraud the United States in any manner or for 
any purpose, and one or more of sucli parties do any act to effect the object of 
the conspiracy, each of the parties to such conspiracy shall be fined not 
more than ten thousand dollars, or tmpri.soned not more than two years, 
or both." 



922 219 FEDERAL KBPORTBR 

This second count in substance charges that the défendants, on the 
Ist day of September, 1914, in Vigo county, within the state and 
district of Indiana, did unlawfully, knowingly, willfully, wrongfuUy, 
and feloniously conspire, combine, confederate, and agrée together, 
and with divers other persons whose names are to the grand jurors 
unknown, to defraud the United States of America, by committing a 
willful fraud upon the law of the United States, that is, article 1, 
§ 2, of the Constitution of the United States, providing for the élec- 
tion of members of the House of Représentatives of the Congress 
of the United States, and an act of the Congress providing a method 
of conducting the nomination and élection of United States Sena- 
lors, approved June 4, 1914, and by committing a willful fraud upon 
the Constitution and laws of the United States of America, which 
provide that an elector shall vote one time only for a candidate £or 
United States Senator at a given élection, and one time only for a 
candidate for member of the House of Représentatives at a given 
élection, and further by perverting and obstructing the due adminis- 
tration of said laws, and cause and bring about the maladministration 
thereof, and by corruptly administering and procuring the adminis- 
tration of said laws, and each of said laws, and by obtaining froni 
the Covernor of the state of Indiana a certificate of élection certify- 
ing that a person whom they intended to elect illegally and contrary 
lo the laws of the state of Indiana and the Constitution and laws 
of the United States of America was regularly elected Représentative 
in Congress from said district at said élection, and by foisting upon 
the United States and upon the House of Représentatives thereof, 
as a duly elected member of the House of Représentatives of the 
United States of America, a person whom they intended to elect 
illegally and contrary to the laws of the state of Indiana and the Con- 
stitution and laws of the United States of America, as a member of 
the House of Représentatives of the United States of America, and 
to secure for such person, not duly elected or chosen, the privilèges, 
immunities, and émoluments as a member of said House of Repré- 
sentatives, including the annual salary of $7,500 provided as com- 
pensation for a duly elected member of said House of Représenta- 
tives. That the défendants did unlawfully, knowingly, willfully, 
wrongfuUy, and feloniously conspire, combine, confederate, and agrée 
together to violate the provisions of said laws and each of said laws, 
and pervert and obstruct the due administration of said laws, and 
each of said laws, and cause and bring about the maladministration 
thereof, and corruptly administer and procure the administration of 
said laws, and each of said laws, and commit a willful fraud upon 
said laws, and each of said laws, at the gênerai élection to be held, 
and which was thereafter held, on Tuesday, November 3, 1914, at 
which time a United States Senator for the state of Indiana was to 
be, and in fact was, voted for, chosen, and elected, and at which time 
a Représentative in Congress of the United States of America was 
to be, and in fact was, voted for, chosen, and elected, in the Fifth 
congressional district of the state of Indiana, of which the said coun- 
ty of Vigo forms, and during ail of said time formed, a part. That 
the défendants, for said purpose and with said intention, agreed to- 
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gether to vote and cause to be voted, for candidate for United States 
Senator, and also for candidate for Représentative in Congress at 
said élection, in the varions élection precincts of said Vigo county, 
a large number of persons w?ho did not and vsrould not hâve or pos- 
sess the qualifications requisite for electors at said élection, and were 
not légal voters at said élection, some of them because they had not 
yet attained the âge of 21 years, some because they had not lived and 
resided in the state or township or precinct the time required by the 
Constitution and laws of the state of Indiana, and some of whom 
were not registered voters under the law of the state of Indiana, and 
for said purpose and with said intention did agrée together to vote 
at said élection, and cause to be voted, each more than one time, a 
large number of voters on the names of other registered voters, and 
upon the names, both real and fictitious, registered at the regular 
registration period provided by the laws of the state of Indiana. 

This count then sets out a séries of acts, which are averred to be 
overt acts, done in pursuance of, in furtherance of, in exécution of, 
and for the purpose of carrying out and to eflfect the object, design, 
and purpose of the said conspiracy, combination, confédération, and 
agreement aforesaid. This second count is based upon that part of 
section 37 which makes it a crime for two or more persons to conspire 
together to defraud the United States in any manner or for any 
purpose. 

The third count is based upon that part of section 37 which makes 
it a crime for two or more persons to conspire to commit an offense 
against the United States. In substance this count charges that the 
défendants, in Vigo county, state of Indiana, and the district afore- 
said, on the Ist day of September, 1914, did unlawfully, knowingly, 
willfully, wrongfully, and feloniously conspire, combine, confederate, 
and agrée together, and with divers other persons whose names are 
to the grand jurors unknown, to commit an offense against the United 
States, defined and made punishable by the laws of the United States, 
to wit: To knowingly, willfully, fraudulently, unlawfully, and fe- 
loniously devise a certain scheme and artifice to defraud, and for ob- 
taining money by false and fraudulent prêteuses, from James Shea, 
Albert Shea, Wade Duncan, Walter Roach, James Dolan, Philip 
Bums, and divers other persons whose names are to the grand jurors 
unknown, and to defraud one Charles Pulliam, and to defraud and 
for obtaining money by false and fraudulent prêteuses from the state 
of Indiana, which said scheme and artifice to defraud, and for ob- 
taining money by false and fraudulent prêteuses was as f ollows : That 
the said défendants would represent to the said James Shea and oth- 
ers, each and ail of whom at said time and continuously thereafter 
conducted varions saloons and gaming houses in the city of Terre 
Haute, in the said county of Vigo, state of Indiana, that the said 
James Shea and others, by the donation of large sums of money to 
the campaign fund, which the said défendants were to coUect, would 
be given immunity from prosecution and arrest for ail violations of 
the law that they should commit, and would be permitted to conduct 
gaming devices and gaming houses without hindrance or interférence, 
and would be permitted to keep open their saloons and sel! intoxicat- 
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ing liquors at hours when prohibited by law, and to sell intoxicating 
liquors to persons to whom the law forbade them to sell, and to con- 
duct dance halls, wine rooms, music, and restaurants in connection 
with their saloons, in contravention of law, and would keep Terre 
Haute a wide-open town, and which said scheme and artifice was fur- 
ther as f ollows : That they would use the money so collected to de- 
bauch the électorale of the said county of Vigo at a gênerai élection 
to be held (and which was held) in the state of Indiana generally, 
and in the said county of Vigo, on Tuesday, November 3, 1914, at 
which élection one Charles Pulliam was a candidate for judge of the 
Vigo circuit court, and the said Eli Redman was an opposing candi- 
date for the same office. That they would use said money to cheat 
and defraud the said Charles Pulliam out of said office, and prevent 
the majority of votes from being rightfully counted in his favor, and 
wrongfully count and cause to be counted the majority of votes in 
favor of the said Eli Redman, and wrongfully place the said Eli 
Redman in said office. That they would employ floaters and repeaters 
from other counties in said state, and from other states, to falsely 
register as voters in said county of Vigo at said élection. That they 
would hire many men, each to register many times under assumed 
names in one precinct, and to register each in various precincts in 
said county for said élection. That they would buy and hire many 
men, each to vote many times in one precinct, and many men to vote 
at various precincts in said county at said élection, and to hire boys 
under the âge of 21 years and foreign-born citizens who had no right 
to vote at said élection, and many men who had no résidence in said 
Vigo county, and many men who had not registered to vote in said 
county, to vote at said élection. That they would hire and buy ail 
of said men to vote against the said Charles Pulliam and in favor 
of the said Eli Redman, and purchase members of élection boards to 
commit frauds of ail kinds in favor of the said Eli Redman and 
against the said Charles Pulliam, and would thereby prevent the 
élection of the said Charles Pulliam to said office and fraudulently 
obtain the same for the said Eli Redman, and would fraudulently foist 
ihe said Eli Redman upon the state of Indiana as the duly elected 
judge of the Vigo circuit court, and that they would thereby cheat and 
defraud the state of Indiana out of a large sum of money, by obtain- 
ing from it, for the said Eli Redman, the annual salary of $4,000 
provided by law as compensation for the duly elected and chosen 
judge of the said Vigo circuit court, and that they would, for the 
purpose of executing said scheme and artifice, place and cause to be 
placed a large number of letters in the United States post office at 
the said city of Terre Haute, Ind., addressed to various persons, to 
be sent and delivered by the post office establishment of the United 
States to the respective addresses of said letters. 

This count then sets out a number of acts which are averred to 
hâve been done in pursuance of, in furtherance of, in exécution of, 
and for the purpose of carrying out and to effect the object, design, 
and purpose of said conspiracy. The offense which the défendants 
are charged in this count with having conspired to commit is the use 
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of the mails in a scheme to defraud, denounced by section 215 of the 
Criminal Code. 

The fourth count is based on section 215 of the Criminal Code 
which, so far as applicable to this cause, reads as f ollows : 

"Whoever, havlng devlsed or Intending to devise any scheme or artifice to 
defraud, or for obtaining money or property by means of false or f raudulent 
pretenses, représentations, or promises, • * * sliall for the purpose of 
executing such scheme or artifice or attemptlng so to do, place, or cause to 
be placed, any letter, postal card, package, writiug, cireular, pamphlet, or 
advertisement, • * • in any post office, or station thereof, • • * 
shall be flned not more than one thousand dollars or imprisoned not more 
than five years, or both." 

This count in substance avers that the défendants, and divers other 
persons whose names are to the grand jurors unknown, on the 30th day 
of September, 1914, did then and there knowingly, willfully, fraudu- 
lently, unlawfully, and feloniously devise a certain scheme and artifice 
to defraud, and for obtaining money by means of false and fraudu- 
lent pretenses, from the state of Indiana, James Shea, Albert Shea, 
Wade Duncan, Walter Roach, James Dolan, Philip Burns, Charles 
Pulliam, and divers other persons whose names are to the grand 
jurors unknown, which said scheine and artifice to defraud, and for 
obtaining money as aforesaid, was then and there as f ollows: Said 
défendants had then and there unlawfully, knowingly, willfully, and 
feloniously conspired, combined, confederated, and agreed together, 
and with certain divers other persons whose names are unknown 
to the grand jurors aforesaid, to enter into a certain scheme and 
artifice to defraud, and for obtaining money, to wit : They, and 
each of them, would fraudulently represent to the said James 
Shea, Albert Shea, Wade Duncan, Walter Roach, James Dolan, 
Philip Burns, and divers other persons whose names are to the grand 
jurors unknown, that if they would pay to said défendants large sums 
of money for the purpose of use in the hereinafter described élection, 
that the said James Shea, Albert Shea, Wade Duncan, Walter Roach, 
James Dolan, Philip Burns, and divers other persons whose names are 
unknown to the grand jurors, should hâve the exclusive gambling priv- 
ilège in the city of Terre Haute, Ind., and should hâve the exclusive 
right and privilège of keeping their respective saloons open after légal 
hours, free from arrest for ail violations of law that the said James 
Shea, Albert Shea, Wade Duncan, Walter Roach, James Dolan, Philip 
Burns, and divers other persons whose names are unknown to the 
grand jurors aforesaid, might commit. Said scheme and artifice to 
defraud, and for obtaining money as aforesaid, and said conspiracy, 
combination, confédération, and agreement aforesaid, was then and 
there further to register at the October registration for the gênerai 
élection of November 3, 1914, in Vigo county, Ind., a large number of 
names of persons who did not réside in the divers precincts where 
registered in said Vigo county at the time of such registration, and of 
persons who at the time of said élection of November 3, 1914, wouk 
not bave resided in the respective precincts in said county where reg- 
istered 30 days immediately and continuously preceding said élection. 
Said scheme and artifice to defraud, and for obtaining money as 
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aforesaid, and said conspiracy, combination, confédération, and agree- 
ment aforesaid, was then and there further to vote at said gênerai 
élection in Vigo county, Ind., November 3, 1914, a large number of 
persons who would vote in one precinct, then go to another precinct 
and vote, and then go to as many precincts as said person could, when 
in fact said person would bave the right to vote in only one precinct 
in said county at said élection. Said conspiracy, combination, con- 
fédération, agreement, and scheme and artifice to defraud, and for 
obtaining money as aforesaid, was then and there further to vote per- 
sons who were not legally entitled to vote in the precincts where they 
would vote, and persons whose votes would be purchased. Said con- 
spiracy, combination, confédération, agreement, and scheme and arti- 
fice to defraud, and for obtaining money as aforesaid, was then and 
there further to obtain control of the élection boards in divers precincts 
of said Vigo county, Ind., for said gênerai élection, and to instruct, 
induce, and persuade the élection inspectors in said precinct voting 
places to operate the lever on the voting machines in said precinct vot- 
ing places, and not permit the voter to operate said lever. Said lever 
was further to be operated by the said inspectors in such a manner 
that, should a voter enter any polling place in said Vigo county in said 
. gênerai élection who was in opposition to the aforesaid conspiracy, 
combination, confédération, agreement, and scheme and artifice to de- 
fraud, and for obtaining money as aforesaid, said inspectors would 
then and there forcibly operate said machine, so that the vote of such 
voter should be registered on said machine in accordance with the 
aforesaid conspiracy, combination, confédération, agreement, and 
scheme and artifice to defraud, and for obtaining money as aforesaid, 
and contrary to the will of such voter. 

That said Eli Redman was then and there candidate for élection as 
judge of the Vigo circuit court of Vigo county, Ind., in opposition to 
the said Charles Pulliam ; that a part of the salary of the said circuit 
judge is payable out of the treasury of the state of Indiana and out of 
the moneys of the state of Indiana; that said conspiracy, combination, 
confédération and agreement and scheme and artifice to defraud, and 
for obtaining money as aforesaid, was then and there and by the 
aforesaid means to foist upon the state of Indiana the said Eli Redman 
as the duly elected judge of the Vigo circuit court, when in fact the 
said Eli Redman would not be the duly elected judge of said Vigo cir- 
cuit court if said élection were conducted honestly, fairly, and in ac- 
cordance with the laws of the state of Indiana; that the said Charles 
Pulliam was then and there the duly nominated candidate for judge 
of the said Vigo circuit court on tlie Republican ticket. Said conspi- 
racy, combination, confédération, agreement, and scheme and artifice to 
defraud, and for obtaining money as aforesaid, was then and there 
further, by the said means, to defeat the said Charles Pulliam, and 
deprive him, the said Charles Pulliam, of the émoluments of said office 
of judge of the said Vigo circuit court. Said state of Indiana had, 
prior to the formation of said conspiracy, combination, confédération, 
agreement, and scheme and artifice to defraud, and for obtaining 
money as aforesaid, duly enacted laws for the registration of voters 
and describing the qualifications and fitness of voters at said gênerai 
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élection; that said conspiracy, combination, confédération, agreement, 
and scheme and artifice to defraud, and for obtaining money as af ore- 
said, was then and there to conduct the registration of voters for such 
gênerai élection and to conduct and carry on said gênerai élection con- 
trary to and in violation of the aforesaid laws of the state of Indiana, 
and in such a manner and by such means to defraud the state of In- 
diana and its laws. 

The count then avers that on the 25th day of October, 1914, for the 
purpose of executing said scheme and artifice, and attempting so to do, 
the défendant Donn M. Roberts "did then and there knowingly, unlaw- 
fully, willfully, and feloniously place and cause to be placed a certain 
letter in the United States post office at Terre Haute, in said district, 
addressed to Joseph Kennedy, at said Terre Haute, to be sent and de- 
livered by the said post office establishment of the United States to 
the said Joseph Kennedy, which said letter was then and there an in- 
vitation and call to the said Joseph Kennedy to corne to the headquar- 
ters of the Démocratie central committee of Vigo county, of which the 
said Donn M. Roberts was then and there the chairman, for the pur- 
pose of receiving instructions as to the duties of the said Joseph Kenne- 
dy, who was then and there to act as élection inspecter at said gênerai 
élection, in precinct C of the Fifth ward, in said Terre Haute, Vigo 
county, Ind., at the gênerai élection, November 3, 1914, at Terre Haute, 
Vigo county, Ind., which said letter is now destroyed, and for that 
reason is not made a part of the indictment, and a more particular de- 
scription of which is unknown to the grand jurors. And it is further 
averred in this count that ail the others of the défendants aided, abetted, 
counseled, commanded, induced, and procured the said Donn M. Rob- 
erts, for the purpose of executing said scheme and artifice and at- 
tempting so to do, to then and there place and cause to be placed in the 
United States post office at Terre Haute, in said district, the said letter, 
addressed to said Joseph Kennedy, as aforesaid. 

After the return of this indictment, 115 of the défendants were ar- 
rested and brought into court. Upon being arraigned, 83 of them 
pleaded guilty, 5 pleaded not guilty, and the remainder, 27, filed de- 
murrers to the indictment. 

As already stated, the first count of the indictment is based upon 
section 19 of the Criminal Code. The part of this section which is rel- 
evant hère is as f ollows : 

"If two or more persons conspire to injure, oppress, threaten, or in- 
tlmidate any citizen in tlie free exercise or enjoyment of any right or priv- 
ilège secured to him by the Constitution or laws of the United States, 
* • • they shall be fined," etc. 

This count charges a conspiracy to injure, oppress, threaten, and 
intimidate certain citizens of the United States in the free exercise and 
enjoyment of the right to vote for a member of the House of Repré- 
sentatives of the Congress of the United States, and the right to vote 
for a United States Senator, and to injure, oppress, threaten, and intim- 
idate certain other citizens of the United States in the free exercise 
and enjoyment of the right and privilège of.sitting upon élection boards 
and acting as judges, inspectors, and poli clerks at the élection held 
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November 3, 1914. It is further charged in this count that the défend- 
ants at the same time, and as a part of the same agreement and con- 
spiracy, conspired to deprive certain citizens of the United States of 
the right to be free from arrest, etc., without due process of law. In 
determining the sufficiency of this count, it will not be necessary to 
refer to this latter averment. 

The theory of the government is that the right to vote for members 
of the lower house of the Congress of the United States and for 
United States Senators, and the right to sit and act as élection ofFicers 
at élections where such Représentatives and Senators are elected, are 
rights and privilèges secured by the Constitution and laws of the 
United States. The demurring défendants contend that such right to 
vote is not a right secured by the Constittition or laws of the United 
States, but that the right to vote is a right given exclusively by the 
state. This was the principal contention at the argument upon the 
sufficiency of this first count, and nothing bas been said by counsel for 
the défendants upon argument or in brief s as to the right to sit upon 
élection boards and act as members of boards of élection. It is also 
objected that this count charges more than one offense and is bad for 
duplicity. 

[1] Is the right to vote for a member of Congress or a United States 
Senator a right secured by the Constitution or laws of the United 
States? Article 1, section 2, of the Constitution of the United States 
provides : 

"The House of Représentatives shall be composed of members cliosen 
every second year by the people of the several states, and the electors in each 
state shall hâve the qualifications requisite for electors of the most numerous 
braneh of the state Législature." 

The seventeenth amendment to the Constitution of the United States 
provides : 

"The Senate of the United States shall be composed of two Senators from 
each state, elected by the people thereof, for six years ; and each Senator 
shall hâve one vote. The electors in each state shall hâve the qualifications 
requisite for electors of the most numerous braneh of the state Législatures." 

On June 4, 1914, Congress passed "An act providing a temporary 
method of conducting the nomination and élection of United States 
Senators." The first section provides : 

"That at the regular élection held in any state next preceding the expira- 
tion of the term for which any Senator was elected to represent such state 
in Congress, at which élection a Représentative to Congress is regularly by 
law to be chosen, a United States Senator from said state shall be elected 
by the people thereof for the term commencing ou the fourth day of March 
next thereafter." 

The second section reads as follows: 

"That in any state wherein a United Statos Senator Is hereafter to be 
elected either at a gênerai élection or at any spécial élection called by the ex- 
ecutive authority thereof to flU a vacancy, uutil or unless otherwlse specially 
provided by the Législature thereof, the nomination of candidates for such 
office not heretofore made shall be made, the élection to flll the same con- 
ducted, and the resuit thereof determined, as near as may be in accordance 
with the laws of such state regulating the nomination of candidates for and 
élection of members at large of the national House of Représentatives: Pro- 
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yided, that In case no provision Is made in any state for the nomination or 
élection of représentatives at large, the procédure shall be in accordance with 
the laws of such state respecting the ordinary executive and administrative 
officers tliereof who are elected by the vote of the people of the entire state: 
And provided further, that in any case the candidate for Senator receiving 
the highest number of votes shall be deemed elected. 

This seventeenth amendment to the Constitution and the statute just 
qnoted are too récent to hâve received any judicial construction or 
interprétation, but so far as the right to vote for a member of the 
House of Représentatives of the Congress of the United States is con- 
cerned the Suprême Court of the United States has repeatedly de- 
cided that such right is fundamentally based upon, and given and se- 
cured by, the Constitution of the United States. 

In Ex p>arte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 274, 
this question was squarely decided. The défendants in that case had 
been convicted of a violation of section 19 (then section 5508 of the 
Revised Statutes). The case originated in the Suprême Court by an 
appHcation for a writ of habeas corpus, upon the claim that défend- 
ants were held under a judgment which was null and void. After set- 
ting out the indictment, the court says : 

"Stripped of ita technical verbiage, the offense charged in this indict- 
ment is that the défendants conspired to intlmidate Berry Saunders, a citi- 
zen of Afrlcan descent, in the exercise of his right to vote for a member of 
the Congress of the United States. * • * " 

It was claimed in that case that the right to vote for a member of 
Congress is not dépendent upon the Constitution or laws of the United 
States, but is governed by the law of each state respectively. The court 
said : 

"But it is not correct to say that the right to vote for a member of Congress 
does not dépend on the Constitution of the United States. The office, if it be 
properly called an office, is created by that Constitution and by that alone. 
It also déclares hov? it shall be filled, namely, by élection." 

The court then quotes article 1, section 2, of the Constitution of the 
United States, and proceeds : 

"The states, in prescrlblng the qualifications of votera for the most nu- 
merous branch of their own Législatures, do not do this with référence to 
the élection for members of Congress. Nor can they prescribe the qualifica- 
tion for voters for those eo nomine. They deflne who are to vote for the 
popular branch of their own Législature, and the Constitution of the United 
States says the same persons shall vote for members of Congress in that 
state. It adopts the qualification thus furnished as the qualification of Its 
own electors for members of Congress. It is not true, therefore, that electors 
for members of Congress owe their right to vote to the state law in any 
sensé which makes the exercise of the right to dépend exclusively on the 
law of the state." 

In Wiley v. Sinkler, 179 U. S. 58, 21 Sup. Ct: 17, 45 L. Ed. 84, the 
plaintiff sued an élection board 'to recover damages for wrongfully 
and willfully rejecting his vote for a member of the House of Repré- 
sentatives of the United States, at the élection held November 6, 1894. 
In that case the court said : 

"The right to vote for members of the Congress of the United States is 
not derived merely from the Constitution and laws of the state in which they 

219 F.— 59 
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are chosen, but has its foundatioa In the Constitution of the United States. 
TMs is clearly and aiaply set forth in Ex parte Xarbrongli, 110 U. S. 651 [4 
Sup. et. 152, 28 li. Ed. 274], In wMcli this court, speaklng by Mr. Justice 
Miller, upheld a conviction in a Circuit Court of the United States uudor 
sections 5508 and 5520 of the Revised Statutes for a couspiracy to intinùdate 
a citizen of the United States in tlie exercise of his right to vote for a meiiiber 
of Congress, and auswered the proposition 'that the right to vote for a 
member of Congress is not dépendent upon the Constitution or laws of the 
United States, but is governed by the lav? of each state respectively,' as 
follows:" 

— and then quoted the extract last herein above set out from the dé- 
cision in Ex parte Yarbrough. 

In Swafford v. Templeton, 185 U. S. 487, 22 Sup. Ct. 783,, 46 L. Ed. 
1005, the court réitérâtes the same doctrine. Swafford brbught suit 
against the défendants to recover damages for wrongfully refusing 
to permit him to vote at a national élection for a member of the House 
of Représentatives, held on November 6, 1900. The déclaration ex- 
pressly charged that the plaintiff was a white man, that he was a 
duly qualified voter at the place where he sought to vote, and as such 
had the right to vote for members of Congress, and that he liad beeii 
illegally deprived of such right by the défendants when serving as 
élection officers at such élection. The court below dismissed tlie ac- 
tion on the ground that it was not one within its jurisdiction. The 
Suprême Court said, Mr. Justice White writing the opinion : 

"The sole question is: Did the Circuit Court err In disiui.sKiug the action. 
on the ground that it was not one within the .iurisdiotlou of the court V An 
affirmative answer to this question is rendered uceessary by the décision 
in Wiley v. Sinkler, 179 U. S. 58 [21 Sup. Ct. 17, 45 L. Kd. 84]." 

After stating the case of Wiley v. Sinkler, 179 U. S. 58, 21 Sup. Ct. 
17, 45 L. Ed. 84, and the décision of the court thereon, justice White 
proceeds : 

"It is manifest from the context of the opinion In tlie case just referred 
to that the conclusion that the cause was one arlsing under the Constitution 
of the United States was predicated on the conception that the action sought 
the vindication or protection of the right to vote for a member of Congress. 
a right, as declared in Ex parte Yarbrough, 110 U. S. 655, 664 [4 Sup. Ct. 
152, 28 L. Ed. 274], 'fundamentally based upon the Constitution of the United 
States, wliich created the office of member of Congress, and declared that 
it should be élective, and pointed out the means of ascertaining who should 
be electors.' That Is to say, the ruling was that the case was equally one 
arising under the Constitution or laws of the United States, whether the 
Illégal act complained of arose from a charged violation of some spécifie pro- 
vision of the Constitution or laws of the United States, or from the violation 
of a state law which affeçted the exercise of the right to vote for a member 
of Congress, since the Constitution of the United States had adopted, as the 
qualifications of electors for members of Congress, those prescribed by the 
state for electors of the most numerous branch of the Législature of the 
state." 

In Félix v. United States, 186 Fed. 685, 108 C. C. A. 503, the Cir- 
cuit Court of Appeals of the Fifth Circuit decided the exact question 
which we are now considering. FeUx and others were indicted and 
convicted of a conspiracy to injure atid oppress certain citizens of the 
United States in the exercise of a right secured to them by the Consti- 
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tution and laws of the United States, by depriving them of the right to 
vote for a member of Congress. The court said: 

"The statute [section 550S] on which the first count of the Indictment is 
baserl is ap[;licable to conspiracies to injure, oppress, threaten, or intlmidate 
aiiy cit3f:eii in the free exercise or enjoynient of any right or privilège se- 
ciired to Tiim by the Constitution or laws of the United States, or because of 
his havitig ko exeri:isGd the saine. The statute is applicable for the pro- 
tection of 'any citizen' without other limitation. The rlghts or privilèges 
protected by the statute are limited. The statute embraces and protects 
on] y those which are secured to the citizen 'by the Constitution or laws of 
tlK^ L'nited States.' The Indictment charges that the défendants with others 
couspired to injure, oppress, threaten, and Intimidate certain voters in the 
free exercise and enjoyment of the right and privilège to vote for members 
of the House of llepresentatives of the United States. It is contended by 
tbe iearned counsel for the accused that the right or privilège to vote at an 
élection for a member of the House of Représentatives of the United States 
is not a right or privilège secured by the Constitution or laws of the United 
States, and that, therefore, such right is not within the meaning of section 
r).50S (section 19). That contention présents the controUing question in thls 
case." 

The court held that the right to vote for a member of Congress was 
fundamentally based upon the Constitution of the United States, 
which created the offke and declared that it should be élective, citing 
article 1, section 2, of the Constitution of the United States, Ex Parte 
Yarbrough, Wiley v. Sinkler, and Swafford v. Templeton, supra. 

In United States v. Stone et al. (D. C.) 188 Fed. 836, the District 
Court for the District of Maryland, Judges Morris and Rose sitting, 
decided that the right to vote at a congressional élection is a right se- 
cured by the Constitution and laws of the United States, and sustained 
an indictment under section 19 for a conspiracy to deprive certain 
voters of that right. 

The cases mainly relied upon by counsel for the demurring défend- 
ants to sustain their contention are United States v. Reese, 92 U. S. 
214, 23 L. Ed. 563, United States v. Cruikshank, 92 U. S. 542, 23 L. 
Ed. 588, and James v. Bowman, 190 U. S. 127, 23 Sup. Ct. 678, 47 
L. Ed. 979. The Reese Case was pressed upon the Suprême Court in 
Ex parte Yarbrough, and held by that court not to affect the décision 
in that case. To state what was involved in the cases of United States 
V. Reese and United States v. Cruikshank would unduly extend this 
opinion, nor is this necessary in view of the case next to be cited. 

In the case of Lackey v. United States, 107 Fed. 114, 46 C. C. A. 
189, 53 L. R. A. 660, the Circuit Court of Appeals of the Sixth Circuit, 
composed of Lurton, Day, and Severens, Circuit Judges, the opinion 
being written by Judge Lurton, the court had before it the question 
of the validity of section 5507, providing that: 

" 'Bvery person who prevents, hlnders, controls, or intimidâtes another 
from exercising or in exercising the right of suffrage, to whom that right 
is guaranteed by the flfteenth amendment to the Constitution of the United 
States, by means of bribery or threats,' etc., sball be punished, etc." 

In the opinion the court discusses and distinguishes the cases relied 
upon hère by the govemment and those relied upon by the demurring 

défendants, and said : 
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"Both U. S. y. Reese and U. S. v. Cruiksliank were declded upon tlie 
ground that discrimination on accoiint of color, race, etc., is essential to tlie 
commission of any offense against the TJnited States at a state élection. lu 
Ex parte Yarbrough * * * thls limitation was lield not to apply at elet- 
tions where congi'essmen were to be cliosen, because the right to vote for 
congressmen is a right secured by and dépendent upon the Constitution of 
the United States, the office being created and the qualification of voters 
being determined by that instrument." 

Nor does the case of James v. Bowman affect the question hère. In 
that case the défendants were indicted for the violation of section 5507. 
The court said: 

"The single question presented for our considération is whether section 5507 
can be upheld as a valid enactment, for, if not, the indictment must also 
fall, and the défendant was rightfully discharged. On its face the section 
purports to be an exercise of the power granted to Congress by the fifteenth 
amendment, for it déclares a punlshment upon any one who by means of 
brlbery prevents another to whom the right of suffrage is guaranteed by 
such amendment from exerclslng that right. But that amendment relates 
solely to action 'by the United States or by any state,' and does not eon- 
template wrongful individual acts." 

In other words, section 5507 plainly purported to punish the purely 
individual action of persons in preventing, hindering, controUing, or 
intimidating another from exercising, or in exercising, the right of 
suffrage, to whom that right is guaranteed by the fifteenth amend- 
ment to the Constitution of the United States, and as the fifteenth 
amendment simply provided that "the right of the citizens of the 
United States to vote shall not be denied or abridged by the United 
States or by any state, on account of race, color, or previous condi- 
tion of servitude," it was ruled that this amendment did not authorize 
the enactment of section 5507, which was also the ruling in Lackey 
V. United States, supra. 

The right to vote for a member of Congress being a right secured 
by the Constitution and laws of the United States, it is perfectly plain 
that the right to vote for a United States Senator, since the adoption 
of the seventeenth amendment to the United States Constitution and 
the passage by Congress of the act of June 4, 1914, is also a right 
secured by the Constitution and laws of the United States. If the 
right to vote for a Représentative in Congress or a Senator of the 
United States is a right secured by the Constitution and laws of the 
United States, then it appears that the right and privilège to serve as 
a member of an élection board where such Représentative or Senator 
is to be elected is likewise a right or privilège secured by the Con- 
stitution and laws of the United States. If a man bas a right to vote, 
he bas a right to hâve his vote received and counted by the proper 
élection officers; otherwise, the right to vote is but an empty right. 
The act of Congress of June 4, 1914, as we hâve seen, provides, so 
far as this state is concerned, in the élection of a United States Sena- 
tor: 

"The procédure shall be In accordance with the laws of such state respect- 
ing the ordinary executive and administrative officers thereof who are elected 
by the vote of the people of the entlre state." 
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Thus the law of Congress expressly provides that there shall be 
élection inspectors, judges, and poil clerks at the élection where a 
Senator is to be elected, as provided by the élection laws of the state 
of Indiana, and the right of the duly selected and properly qualified 
persons under the law of Indiana to act as such electioç officers at 
an élection where a United States Senator is to be elected, is a right 
secured by the Constitution and laws of the United States. As we 
hâve seen, the Suprême Court in Swafford v. Templeton, supra, used 
this language: 

"The ruling [In Ex parte Yarbrough] was that the case was equally one 
arising under the Constitution or laws of tlie United States, whether the illé- 
gal act complained of arose from a charged violation of some spécifie pro- 
vision of the Constitution or laws of the United States, or from the violation 
of a state law which affectée the exercise of the right to vote for a meniber 
of Congress." 

As the laws of Indiana provide for élection inspectors, judges, and 
poil clerks, and prescribe their duties, and as the act of June 4, 1914, 
provides that the élection of United States Senators shall be in ac- 
cordance with those laws, the laws of the state in this regard, there- 
fore, affect the exercise of the right to vote for such Senators. Nu- 
merous décisions of the Suprême Court support this view. In United 
States V. Waddell, 112 U. S. 76, 5 Sup. Ct. 35, 28 L. Ed. 673, the 
right to perfect a homestead entry under a fédéral law was held to 
be a right or privilège within section 19. In Re Quarles, 158 U. S. 
532, 15 Sup. Ct. 959, 39 L. Ed. 1080, it was held that the right to aid 
in the exécution of fédéral laws, by giving information to the proper 
authorities of the violation of those laws, was a right or privilège 
within section 19; and in Motes v. United States, l'78 U. S. 458, 20 
Sup. Ct. 993, 44 L. Ed. 1150, the Suprême Court said: 

"It was the right and privilège of Thompson, in return for the protection 
he enjoyed under the Constitution and laws of the United States, to aid in 
the exécution of the laws of his country by giving information to the proper 
authorities of violations of those laws. That right and privilège may properly 
be said to be secured by the Constitution and laws of the United States. , And 
It was compétent for Congress to déclare a conspiracy to injure, oppress, 
threaten, or intimidate a citizen because of the exercise by him of such right 
or privilège to be an offense against the United States." 

In Logan v. United States, 144 U. S- 263, 12 Sup. Ct. 617, 36 L. 
Ed. 429, the Suprême Court held that the right to safety and pro- 
tection while in custody of fédéral officers was a right and privilège 
secured by the Constitution and laws of the United States. In United 
States v. Davis (C. C.) 103 Fed. 457, défendants were indicted under 
section 19 for conspiring to prevent a United States marshal from 
making a lawful arrest. It was held that the right of the marshal to 
make the arrest on légal process was a right secured by the Constitu- 
tion and laws of the United States. 

[2] Is this fîrst count bad, for duplicity? It charges a single con- 
spiracy or combination to commit several crimes. This does not make 
the count multifarious or bad for duplicity. In State v. Kennedy, 63 
lowa, 200, 18 N. W. 885, it was held : 
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"A conspiracy Is but a single offense, even though It alms at the comaiis- 
slon of several distinct crimes ; and an indictment charging such a. conspiracy 
is not demurrable for duplicity." 

In that case the court said : 

"The crime of conspiracy cousints in tlie uiilawfiil and corrnpt agreeuient 
of tlie parties. It is entireiy distinct frtdu the crimes or imlawful acts 
which the parties hâve in view when they enter into tlie conspiracy, or the 
object which they intend to acooniplish In pursuance of it. The crime is 
complète whenever the agreement is eutered into, and it is not essential to 
it that any overt act be committcd in pursuance of i(. Heuee the parties 
who enter into a conspiracy are, by that act, giiilty of but one offense, 
whether their agreement is to comndt one crime or niany crimes. 2 Bish. 
Crim. Law, § 192 ; State v. Sterling, 34 lowa, 448. 'J"he indictment before us, 
while it allèges that the parties conspired to eummit more than one crime, 
chargea but one conspiracy." 

In Noyés v. State, 41 N. J. Law, 418, it is held: 

"An indictment charging a sinsle conspiracy to commit two or more crimes 
would not be open to the exception of being double." 

In disposing of the contention that the indictment in that case was 
double, the court said : 

"Eut the fundamental fallacy in the position on the part of the défense 
consists in this: That it confounds tbe crime, which is the conspiracy, with 
the objecta of the conspiracy. A combination to commit soveral crimes is a 
single olïense, and the offense can always be laid according to the truth. No 
matter how niany violations of iaw may be concerted by the confederates, 
if the concert take place at one tinie, the crime is single. Therefore in this 
case. If it were the fact that thuse couspirators on a single occasion coui'eder- 
ated to violate the law in question in two distinct particulars, witli respect 
to such combination, the criminal ad was a unit, and it appears as such on 
the face of this indictment." 

In State v. Nugent, 71 N. J. Law, 84, 71 Atl. 485, it is held: 

"An indictment for conspiracy is not multifarious because charging a de- 
sign having a multitude of objeets." 

To the same effect is the case of People v. Herlihy, 66 App. Div. 
534, 71 N. Y. Supp. 236. 

[3] The second count of the indictment is based upon that part of 
section 37 of the Criminal Code which makes it a crime for two or 
more persons to conspire "to defraud the United States in any manner 
or for any purpose." Attention is at once arrested by the broad lan- 
guage hère used. The manner of defrauding is not material, for the 
statute says in any manner ; nor is the purpose material, for the stat- 
ute says for any purpose. The question then cornes to this : Is a con- 
spiracy to corrupt and debauch voters at an élection where a United 
States vSenator and a member of Congress are to be elected, and to 
fraudulently manipulate and corrupt and debauch the élection itself, 
as averred in this second count, a conspiracy to defraud the United 
States? The far-reaching conséquences of so holding require us to 
keep well within the principles of the decided cases. That the gov- 
ernment is interested in keeping the élections in which members of 
Congress and Senators are chosen free from the influence of violence 
and corruption, and that Congress has the right and power to enact 
législation appropriate to accoinplish such purpose, has been declared 
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by the Suprême Court. In Ex parte Yarbrough, heretofore referred 
to, the Suprême Court said: 

"It is as essential to the successful working of thls government that the 
great organisms of its executive and législative branches should be the free 
choice of the people as that the original form of it should be so. In ab- 
solute governments, where the monarch is the source of ail power, it is still 
held to be important that the exercise of that power shall be free froui the 
influence of extraneous violence and Internai corruption. In a republican 
government, like ours, where political power Is reposed in représentatives of 
the entlre body of the people, chosen at short intervais by popular élections, 
the temptation to control thèse élections by violence and by corruption is a 
constant source of danger. Such has been the history of ail republics, and, 
though ours has been comparatively free from both thèse evils in the past, no 
lover of his country can shut his eyes to the fear of future danger from 
both sources. If the récurrence of such acts as thèse prisoners stand con- 
victed of are too common in one quarter of the country, and glve omen of 
danger from lawless violence, the free use of money in élections, arising 
from the vast growth of récent wealth in other quarters, présents equal cause 
for anxiety. If the government of the United States has within its consti- 
tutional domain no authority to provide against thèse evils — ^if the very 
sources of power may be poisoned by corruption, çt controlled by violence 
and outrage, without légal restraint — then, indeed, is the country in danger, 
and its beat powers, its highest purposes, the hopes which it inspires, and 
the love which enshrines it, are at the merey of the eombinations of those 
who respect no right but brute force on the one hand, and unprincipled cor- 
ruptionists on the other." 

It has been decided many times by the Suprême Court and by other 
fédéral courts that it is not essential to charge or prove an actual finan- 
cial or property loss to make a case under the branch of the statute 
which we are now considering. Haas v. Henkel, 216 U. S. 462, 480, 
30 Sup. Ct. 249, 54 L. Ed. 569, 17 Ann. Cas. 1112. 

This second count is sustained by the case of Curley v. United 
States, 130 Fed. 1, 64 C. C. A. 369. The Curley Case was decided by 
the Circuit Court of Appeals of the First Circuit. A pétition for a 
vvrit of certiorari was denied by the Suprême Court. The décision of 
the Court of Appeals thus has the sanction and approval of the Suprême 
Court of the United States. The prosecution in the Curley Case was 
under section 37. The first count of the indictment charged that otie 
Hughes, desiring to procure an appointment as letter carrier, a position 
in the classified civil service of the United States, and for the pur- 
pose of procuring the placing of his name on the list of persons eligible 
to appointment as letter carriers, and for the purpose of defrauding 
the United States, unlawfully agreed with Curley that Curley should 
impersonate Hughes at a civil service examination and do ail acts re- 
quired by the board of examiners, and sign the name of Hughes to 
such examination papers as should be delivered to Curley for exam- 
ination while he should impersonate Hughes; that Curley, in pursu- 
ance of said conspiracy, gained entrance to the examination, and for 
the purpose of defrauding the United States did certain things to 
effect the object of the conspiracy. This first count is based upon that 
part of section 37 which makes it a crime for two or more persons to 
conspire to defraud the United States. In considering the sufificiency 
of that count, the court said : 
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"The principal contention of the défendants hère Is that the word 'defraud.' 
In its ordinary common-law acceptation, bas référence to property and prop- 
erty rights, and the case largely, and perbaps wholly, dépends upon the 
sensé in which the word 'defraud' was used in the statute under considéra- 
tion. Was it intended to limit the scope of the statute to frauds upon prop- 
erty and property rights of the government, or was it intended to use the 
word in a broader sensé, and for the protection of Intangible rights, privilèges, 
and functlons of the government?" 

After a full discussion of this question, the court held the first 
count of the indictment in that case good. In the course of its opinion 
the court said: 

"It is, perhaps, not going too far to say that this section is generic in 
terms, generic in the sensé of Includlng In the first part of the section ail 
conspiracies to commit offenses against the United States, therefore ail of 
a class, and then, under an enlarged scope, embracing ail conspiracies to 
defraiid the United States in any manner or for any purpose. It is generic 
in the sensé of includiug ail conspiracies to defraud, thus covering the 
whole subject of fraudulent conspiracies against the government — conspiracies 
to wrong the government through fraud and déception not constituting au 
offense, as well as conspiracies to commit ofCen.ses against the government." 

And again : 

"The language of the statute In question Is very broad — If two persons 
shall conspire to defraud,' etc. Now, it is, we think, not only reasonable, 
but the duty is upon us, in considering this statute, to hâve in mind the 
object of government in respect to a statute of this kind, as we would hâve 
In mind the object of a statute directlng itself against wrongs destructive 
of individual property rights. The chief aim of government being that of 
protection and service, it may safeguard itself against conspiracies or com- 
binations, or acts intended to impair its proper administration, or conspira- 
cies to impair any of the functlons of the government. It may déclare it un- 
lawful to combine for the purpose of doing any act which obstructs or inter- 
fères with the opérations of government or any of its departments. The 
government may unquestionably safeguard itself against being defrauded out 
of its right to admmister an intelligent and honest service in the interests 
of the people." 

And again: 

"It is an inhérent and unquestionable right of tlie government to adminis- 
ter itself according to law, and, while ail citizens hâve the right and are 
at liberty to become an instrument of the government under the rules and 
régulations established by law, they are not at liberty and hâve not the 
right to subvert the lawful purposes of the government through a conspiracy 
to attain government power and émolument by means of fraudulent acts 
calculated and intended to defraud and deceive the government in respect to 
its right to admiuister the mail service according to law. This results from 
the fundamental rule that the rights and liberties of a people may be regu- 
lated by law." 

And again : 

"The gênerai purpose of the législation, as well as the gênerai Intent of 
the statute, was to protect the government from Impositions through con- 
spiracies to defraud or clieat. The purpose was broad enough, therefore, to 
include fraudulent conspiracies to iniure the government in respect to its 
rights and privilèges as well as in respect to its property." 

In Haas v. Henkel, 216 U. S. 462, 30 Sup. Ct. 249, 54 L. Ed. 569, 
17 Ann. Cas. 1112, the Suprême Court has spoken directly upon the 
question hère involved. In that case the court had before it the suffi- 
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ciency of îndictments charging a conspiracy to commit an offense 
against the United States and indictments charging a conspiracy to de- 
fraud the United States. In the latter indictments the conspiracy 
charged was averred to hâve been formed between one Haas, one 
Théodore Price, and one Edwin S. Holmes, Jr., who was an associate 
statistician in the Department of Agriculture. The charge was tliat 
thèse three défendants conspired to defraud the United States by 
secretly obtaining information from Holmes, which he should acquire 
in his officiai character as associate statistician, and should, in violation 
of his officiai duty, give out secretly to his co-conspirators information 
as to the probable contents of certain officiai cotton crop reports in ad- 
vance of the time when thèse reports were to be promulgated accord- 
ing to law. The court said : 

"The Indictments are of such great length that It Is not feaslble to set 
them out in full or to state the substance of their several counts. It Is for 
the purposes of this case enough to say that It is averred that the Department 
of Agriculture includes a Bureau of Statistics established by law; that one 
of the governmental functions exercised by that department, particularly 
through the statistical bureau, is the acquireuient of detalled information 
from time to time in respect to the condition of the cotton crop of the coun- 
try ; that this information cornes through thousands of correspdndents, some 
officiai and others not, through the reports of local agents scattered through 
the cotton région and through traveling représentatives of the department ; 
from thèse and other sources a report is made estlmating acreage, condition 
and the probable size of the crop : comparisons with former reports are 
made, and every explanation furnished which may throw light ùpon the prés- 
ent condition and prospect of the growing crop ; that the purpose is to com- 
plète and promulgate at stated times fair, impartial, and reliable reports, 
and that said reports are issued about the 3d day of the months of June, 
July, August, September, October, and December; that the information thus 
officlally acquired and compiled and the estimâtes thereon are of value and 
do greatly affect the market priée of the crop ; that such reports are re- 
quired to be submitted to and approved by the Secretary of Agriculture 
before publication, and that under the custom, practices, and régulations of 
the Secretary of Agriculture ail offlcers and employés are required to keep 
secret the information so gathered, and from in any way divulging same or 
givlng out any information forecasting such report in advance of its ofBcial 
approval and promulgation. It is averred that the said Holmes was an 
employé or an officiai in said Department, and in the Bureau of Statistics ; 
that by virtue of his duty as such officiai and assistant statistician he ac- 
quired mueh of the information upon which such reports are based, and, as 
an officiai, came into kuowledge of the probable contents of the regular re- 
ports ; that nelther Haas nor Price had any officiai connection and were 
not authorized to obtain information about such reports in advance of their 
promulgation ; that the conspiracy was to obtain such information from 
Holmes in advance of gênerai publicity and to use such information in specu- 
lating upon the cotton market, and thereby defraud the United States by de- 
feating, obstructing, and impairing it in the exercise of its governmental 
function in the regular and officiai dhty of publicly promulgating fair, im- 
partial, and accurate reports concerning the cotton crop. » * * 

"Do the counts which charge a conspiracy to defraud the United States 
charge any offense? The authority for the indictments charging a conspiracy 
to defraud is section 5440, Rev. Stat. Its language is plain and broad: 'If 
two or more persons conspire * * * to defraud the United States in 
any manner or for any purpose, and one or more of such parties do any 
act to effect the object of the conspiiacy, ail the parties to such conspiracy 
shall be liable,' etc. Thèse counts do not expressly charge that the con- 
spiracy included any direct pecuniary loss to the United States, but as it is 
averred that the acquiring of the information and its intelligent computation, 
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with déductions, compaiisons, and explanatlons involved great expense, It is 
clear that practices of thls kùid would deprive those reports of most of their 
value tothe public and dégrade tlie Department iu geueral estimation, and 
tliat there would be a real ffiiancial loss. But it is not essential that such a 
conspiracy shall conteiuplate a flnaucial loss or tbat one shall resuit. Tlie 
statute is broad euougb in its ternis to include aiiy conspiracy for tlie pur- 
pose of Impairing, obstructing or defeating the lavvful function of any de- 
partment of government. Assumiug, as we hâve, for it bas not been chal- 
lenged, that thls statistlcal slde of the Department of Agriculture is tho 
exercise of a function vvithin the purview of the Constitution, it must foUow 
that any conspiracy whleh Is calculated to obstruct or Impair its efficiency 
and destroy the value of its opérations and reports as fair, impartial, aud 
reasonably accurate, would be to defraud the United States by depriving it 
of its lawful right and duty of promulgating or diffusing the information so 
officlally acquired in the way and at the time required by law or départ- 
mental régulation. That it is not essential to charge or prove au actual 
flnancial or property loss to make a case under the statute has been more than 
once ruled" 

— citing cases, and among others Curley v. United States, 130 Fed. 1, 64 
C. C. A. 369. 

If any conspiracy which is calculated to obstruct or impair the effi- 
ciency and destroy the value of the opérations and reports of the Bu- 
reau of Statistics of the Department of Agriculture as fair, impartial, 
and reasonably accurate, would be to defraud the United States by de- 
priving it of its lawful right and duty of promulgating or diffusing the 
information so officially acquired in the way and at the time required 
by law or departmental régulation, it is perf ectly plain that a conspiracy 
which is calculated to obstruct and impair, corrupt, and debauch an 
élection where Senators and Représentatives in Congress are to be 
elected, would be to defraud the United States by depriving the govern- 
ment itself of its lawful right to hâve such Senators and Représenta- 
tives elected fairly and in accordance with the law. 

[4] But if the averment of a property loss to the government were 
essential, this count of the indictment allèges that one of the objects 
of the conspiracy was to secure for a person not duly elected a member 
of the House of Représentatives, the annual salary of $7,500 provided 
as compensation for a duly elected member of such House. 

[5] In count 3 the défendants are charged with conspiring to com- 
mit an offense against the United States ; that is, the offense denounced 
by section 215 of the Criniinal Code, commonly spoken of as the use 
of the mails in a scheme to defraud. It is to be observed that by section 
215 Congress does not attempt to punish the perpétration of the scheme 
or artifice to defraud, whether such scheme or artifice be a crime 
against the state or the United States. It merely prohibits the use of 
the mails "for the purpose of executing such scheme or artifice, or at- 
tempting so to do." 

The conspiracy or combination is properly averred in this count, 
and the only question that can arise on it is whether the acts which the 
défendants are charged with conspiring to do constitute the offense 
denounced by section 215. The language of this section is also very 
broad. It says "any scheme or artifice to defraud." This count in apt 
words charges that the défendants devised a scheme and artifice to 
obtain money f rom certain persons by false représentations, which false 
représentations were promises of immunity from prosecutions for 
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crime, which promises the défendants had no power to make, and 
further, by the use of the money thus obtained, to debauch an élection, 
and cheat and defraud a certain candidate for judge ont of his élection, 
and prevent the majority of votes from being rightly counted in his 
favor, and wrongfully count the majority of votes in favor of a can- 
didate who would not be elected, and fraudulently foist a person who 
would not be elected upon the state of Indiana, and thereby cheat the 
state ont of the annual salary payable to such judge. It is further 
averred that the intention of the défendants was to place, and cause 
to be placed, a large number of letters in the United States post of- 
fice at the city of Terre Haute, in said district, for the purpose of exe- 
cuting said scheme and artifice. 

Count 4 is based on section 215 alone. It charges that the défendants 
devised a certain scheme and artifice to defraud, and for obtaining 
money by means of false and fraudaient pretenses, which scheme and 
artifice to defraud is the same as that set out in count 3, though de- 
scribed in somewhat différent language, and that on the 25th day of 
October, 1914, "for the purpose of executing said scheme and artifice, 
and attempting so to do," the défendant Roberts placed, and caused 
to be placed, in the United States post office at Terre Haute, in said 
district, a certain letter, describing it, and that the other défendants, 
with the same f raudulent intent and purpose, aided and abetted Roberts 
in so placing said letter in said post office. 

The demurrers should be overruled ; and it is so ordered. 



PENNSXLVANIA STEEL, CO. et al. v. NEW YORK OITT RT. CO. et aL 

(and four other causes). 

Pistrict Court, S. D. New York. December 18, 1914.) 
Nos. 2-19, 2-33, 2-149, 3-37, 3-114. 

1. Street Raileoads ®=358 — Receivees — Liabilitt fob Use of Leased 

Lines. 

The receivers for a Street railway System, which Includes leased Unes, 
unless and -until they adopt a lease, are not liable for rent thereunder; 
but, so long as they operate a leased Une without objection from the les- 
sor, they are accountable, on its surrender, only for its net earnings. 

[Ed. Note. — For other cases, see Street Rallroads, Cent. Dig. § 135; 
Dec. Dig. <g=>58.] 

2. Stbeet Railkoads <S=»58 — Reoeivbbs — Surkendeb of Leased Linb — Ac- 

COUrCTING FOB EAENINOS. 

In Computing sueh earnings, where such Une is one of a large number 
comprising the System, and is operated in connection with the others, 
there is no more practical method than to prorate the total receipts on 
a mlleage basis, and the gênerai operating expenses on a car mileage 
basls. 

[Ed. Note.— For other cases, see Street RaUroads, Cent. Dig. § 135 ; Dec. 
Dig. <g=>58.] 

3. Stbeet Railboads <S=»49 — Receivers — Subbendeb of Leased Line— Ac- » 

COtJNTING WITH LESSOR — CONSTRUCTION OF LEASE. 

Under a provision in a lease of a street railway Une requiring the les- 
see, on termination of the lease, to retum the equipment, escept what has 

^=DPor other cases eee same toplc & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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passed from existence by death or destruction, and also substltutes, In- 
créments, and additions, where motors in use In electrfe cars were re- 
plaeed by the lessee by new aud improved patterns, the lease cannot be 
construed to requlre receivers for the lessee to return, not only the sub- 
stituted motors, but the old ones also ; but, on surrendering the property 
to the lessor, they are required only to return the cars with the new 
motors therein, in the condition in which they received them. 

[Ed. Note. — For other cases, see Street Eailroads, Cent. Dig. §§ 125, 
126 ; Dec. Dig. ®=>49.] 
4. Stkeet Raileoads ®==>58 — Keceivebs — Subrendeb of Leased Line— Ac- 
countino with liessob. 

In such case, where the receivers of the System which included the 
leased Une, after taking possession of such Une, and before electing not to 
adopt the lease, expended money ont of the gênerai funds of the re- 
ceivership in electrifying a portion of the Une they are entltled on an ac- 
couutlng with the lessor, to an offset of the amount of such expenditure. 

[Ed. Note. — For other cases, see Street Railroads, Cent Dig. § 135 ; Dec. 
Dig. <®=358.] 

In Equity. Suit by the Pennsylvania Steel Company and another 
against the New York City Railway Company and the Metropolitan 
Street Railway Company, with four other causes. On claim of the 
Second Avenue Railroad Company and George W. Linch, receiver, 
against receivers of défendant Metropolitan Street Railway Com- 
pany. Recommitted to spécial master. 

Following are the opinions of William L. Turner, Spécial Master: 

Use and Occupation Proceeding. 

Counsel for the claimant receiver urges that for the whole period of use 
and occupation of Second Avenue properties from September 24, 1907, to 
November 13, 1908, by the receivers of the Metropolitan Company, the claim- 
ant is entitled to hâve its compensation paid on the basis of the stipulated 
rentals. The replicaut says that this question is not referred. Subdivision 
(6) of the order of référence, as amended by the two subséquent orders, Is 
as follows: 

(6) What amounts. If any, the New York City receivers and the Metropolitan 
receivers should pay over to the Second Avenue Company on account of net 
ineome from the opération of the property of the Second Avenue Railroad 
Company, after deducting ail proper charges against such net ineome? 

This language is such as to suggest a doubt as to vvhether unpaid install- 
ments of the rentals reserved in the Second Avenue-Metropolitan lease which 
accrued during this period are within the scope of the référence, although 
the opinion of the court in pursuance of which the order was entered appar- 
ently asks an expression of opinion from the master. The contention of claim- 
ant respecting thèse unpaid installments is that It is legally entitled both to 
rentals paid and unpaid during the period, although the amount is con- 
cededly much in excess of the net ineome from opération for that period, 
which would make any inquiry into net profits from opération whoUy unneces- 
sary, if it be sound. The right of the claimant, under the language quoted, 
to retain installments of rentals voluntarily paid by the receivers under 
Instruction from the court, is, however, clearly within its scope, because It 
involves a détermination as to whether such payments are "proper charges" 
against that n-et ineome which is what the replicant receiver is elaiming 
them to be. 

If any expression of opinion be invited as to claimant's right to rentals 

for the period not paid, I should say that the déclaration of the Circuit Court 

«of Appeals for this circuit In the opinion just handed down since this case 

was submitted hère settles it adverseJy. Respecting this matter the court 

says: "The subsidiary lessors of Unes to the Metropolitan Company were in 

^=:3For other cases see same topio & KEY-NUMBER In ail Key-Numbered Digeats & Indexes 
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a position to re-enter their properties whenever default was made, but did 
not do so. They acquiesced in the opération of thèse lines by the receivers 
until the receivers returned them. The terminatlon of thèse leases is. there- 
fore, fixed at thèse dates respectively. During the period of expérimental 
opération, the receivers operated thèse lines for the beneflt of the lessors; 
they being entitled to the net profits, if any, and obliged to bear the de- 
ficiency, if any. Terminatlon of Lease Proteeding, 198 Fed. 725, 117 C. C. 
A. ses." Pennsylvania Steel Co. v. New York City R. Co., 216 Fed. 463. 132 
C. C. A. 518. 

In the terminatlon of lease proceedlng the court considered substantially ail 
of the cases relied on by claimant, wlth the possible exception of the Sun- 
flower Oil Co. Case, 142 U. S. 313, 12 Sup. Ct. 235, 35 L. Ed. 1025. That was 
a case where the net earnings (from freights) exceeded not only expenses, 
but rentals as well. and to thèse, as was held, the lessor became entitled, 
which is in accordance wlth the rule as above expressed, when applied to 
the particular facts of that case. In any event, It must now be regarded as 
settled in thèse litigations that default was notice \o the lessor, and that the 
opération of the road by the receivers during the period defaulted on must 
be deemed to hâve been carried on wlth its acquiescence, subjecting its prop- 
erty to whatever loss niight resuit, and If less than rentals reserved, en- 
titling it only to net profits, if any. 

The receivers, however, did not default until June 1, 1908, after upward of 
eight months of expérimental opération, and their demand for a crédit of 
the amounts paid under the lease during this time, suggests a question which 
is not only within the order of référence, but bas not been settled in their 
favor by anything that the courts bave decided in thèse proceedings, as 
I read those décisions. If this crédit is to be allowed, it exceeds the net 
profits admitted by the receivers, and is but some $7,000 less than that de- 
manded by the claimant for the whole period of occupation. The circum- 
stances under which thèse payments were made were briefly thèse: 

When, baciv in October, 1907, application was made to make the reeeiver- 
ship permanent, the court in its opinion on that application, after referrlng 
to the importance of nreserving the System as a unitary System, which in- 
volved the payment of rentals under underlying leases, default in which 
might resuit in forfeiture of the Une involved, and after referrlng to the 
necensity of that investigation and expérience, upon which reports from the 
receivers essential to a complète view of the situation might be based, said: 
"For the présent, therefore, the receivers will continue to pay such rentals 
and mortgage interest." So, further, it said: "Before default Is made in any 
case pétition will be filed, setting forth ail the facts bearing on the question, 
and asking instructions, and a day will be fixed on which not only parties to 
the suit, but ail in any way interested. could be heard as to the most équi- 
table aud wisest course to pursue." (C. C.) 157 Fed. 446. The decree entered 
provided, what had been provided In almost identical language in the order 
appointing the temporary receivers, that "they are authorized in their dis- 
crétion from time to time ont of the funds in their hands to pay the ex- 
penses of operating the said properties and executing their trusts. * * * 
Also, wlth the approval of this court, to pay ail taxes and assessments upon 
the said properties or any part thereof and ail such rentals and installments 
as niay fall or become due for the use of any portion of said railroads and 
other property." 

It is, of course, tnie that neither the expressions in the opinions nor the 
orders themselves were such as to justify a belief that the rentals would con- 
tinue to be paid indeflnitely, but, exereising the discrétion reposed in them, 
the receivers did pay rentals and interest until they defaulted on the rental 
payment due June 1, 1908, and as long as they continued to do that it is 
clear that the claimant was hardly in a position to demand its property, al- 
though a demand at any time would doubtless bave resulted either in prompt 
surrender or a deflnite adoption of the lease. As late as March 7, 1908, the 
ireceivers, on their application for leave to Issue receivers' certiflcates an- 
nexed to their pétition a schedule of accruing interest and rental payments, 
among which were payments to accrue to the Second Avenue Company as late 
as July, 1908, respecting which schedule the pétition stated "in our judgment 
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it is advîsable that ail thèse flxed charges shonld be paid as they accrue. 
So far as we ean now détermine it is iuadvisable to dcfault on any of thern 
because the revenue derived from the opération of the varions Unes seems 
sufFicient to meet such charges. In other words, the Unes are t'ull.v scil- 
supporting, and it seems inadvisable under thèse circumstaiices frotn our 
standpoint to keep the présent operating System intact." Subscquently, and 
on Aprll 28, 1908, they paid an installment of interest which was their last 
payment In the nature of a rental paynient. 

Thèse payments, made under the circumstauce disclosed and by Instrue- 
tion of the court, were, I think, voluntary payments which cannot be reeov- 
ered baclî. The opinion of the court in pursuance of which the order of référ- 
ence was entered contains a passage in the light of which that subdivision 
above quoted under which this inquiry has been conducted mnst be con- 
strued. It says: "The case is within the nrinciples enunciated in Quincy 
R. R. V. Huinphreys, 145 U. S. 82 [12 Sup. Ct. TS7, 36 L. Ed. 632]; but re- 
ceivers should account for whatever receipts came into their hands from tlie 
opération of lessor's road dnring the perwd for wMch no rent has hven paid, 
dedueting whatever is properly chargeable against the same" (italics mine). 
This language clearly recognizes the rlght of clainiant to retain rcutsils 
aetually paid, and confines the inquiry as to net profits to the period duriiis 
whicii no rent was paid. It becomes Important, therefore, to détermine wliat 
that period is. 

Counsel for claimaut insist that it begins with the Ist of June, 1908, the 
date of the firsfdefault, and the contention dépends upon the langiiage of the 
lease itself. There the lease co venants to "pay quarterly, on tUe Ist day.s 
of June, September, Deceniber, and March of each year, to the party of the 
first part, an annual rental of eight (8) per cent, on the par value of the 
capital stock of the party of the first part, such par value being $100 per 
share, and such capital stock consisting of 18,620 shares, for and during the 
Hrst three years, commeneing March 1, 1898, and 9 per cent, thereon for the 
reniainder of the term and renewals." The quarterly payment thus fe.served 
was, therefore, not payable in advance, but accrued at the end of the guarter, 
so that, when the receivers defaulted on the June paynient in 1908 and 
thereafter, they failed to pay rent from ilarch Ist of that year, and the 
period for which no rent had been paid would be from March Ist to Novem- 
ber 13th. 

Counsel for claimant demands the rent for this quarter ending June Ist, 
because the receivers had occupied witliout default up to that date. "They 
could not change the nature of their holding prier to default nunc pro tune," 
it is said. So they also demand the franchise taxes for 1907 and 1908. The 
taxes, as reduced, are for 1907 $36,757.98, and $38,594.56 for 1908, and the 
Metropolitan's obligation to pay tbem is in the nature of a rental payment. 
The reason assigned for the demand for the quarterly rental clearly does 
not apply to this franchise tax for 1908, because that did not beconie due and 
payable until long after default, and after foreclosure of the Second Avenue 
properties was begun, and even after definite notice of rejection of the lease. 
Whether it applies to the 1907 tax suggests a différent question, to be pres- 
ently passed on ; but so far as this quarterly payment (which at tlie 9 per 
cent, reserved amounts to $41,805), 1 think that the default must be held to 
relate back to the first day of the quarter. The claimant, as one of the 
lessor Unes, had notice at the very beginning of the receivership as to the 
nature of the occupation by the court through its officers. It was not neces- 
sary for it to be a party to the litigationa in order to know this, as in their 
reply brief counsel assert. 

The court, as the opinions and orders cited show, had directed payment of 
rentals under underlying leases tentatively only and "for the présent," until 
the advantage of the leased line to the trust estate could be determiued. 
This was its attitude toward the leased Unes at the very beginning of the 
receivership, and as claimant's counsel urge, tliough in a différent connection, 
it is to be assuraed "that it [the Second Avenue Company] informed itself 
as to the attitude which the court and the receivers had taken with référence 
to the rétention of its property." It is clear that from the beginning the 
ur.ture of tiie holding, which counsel urge could not be changed, was experi- 
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mental only, even though for a short tlme the court did direct payment of 
rentals, and that it was subject to default at any time, and to the légal consé- 
quences which foUowed, so that In effect it was not changed. I thlnk, there- 
fore, that the claimant is not entitled to the rent installment accruing June 
Ist, but is limited to the net profits for that quarter, and that the period of 
the accounting is from March Ist of 1908 to the following November 13t,h. 

The taxes for 1907 accrued on October 7th, the very day that the deçree 
was entered directing their payment. The reason that they were not paid, 
unllke that in the case of the June rental, which the receivers had defiuitely 
determined not to pay, was because certlorari proceedlngs were pending to 
review them. Otherwise they doubtless would hâve been paid as the court 
directed. It would seem that the claimant is entitled to their allowances, as 
that should be regarded as done which should hâve been done. 

The receivers In this case hâve filed their account of what they claim the 
receipts and expenditures to be from and for the Second Avenue lines for the 
whole period from September 24, 1907, to November 13, 1908. The claimant 
has attacked many of the items on both sides of this account for the long 
period. It has also submitted two accounts for the shorter period from June 
1 to November 13, 1908 ; one based on its claim of what the account for the 
longer period should be, and the other on the figures given by the Metropolitan 
receivers in their account Neither side has furnished any account for the 
period from March Ist to November 1.3th. but study of the briefs has con- 
vinced me that, when the contentions respecting the items for the long period 
hâve been disposed of. the basis for the account for the period named will 
bave been determined, and the figures can readily be checked by the auditors 
for insertion in the report. 

The first item of receipts objected to Is the crédit given for receipts from 
the Eighty-Sixth Street branch of the claimant's Une of $55,628.23, which it 
is insisted should be $81,075.71. The claimant concèdes apparently the jus- 
tice of the actual service basis on which receipts from fares hâve been appor- 
tioned, which in view of the gênerai trausfer System prevalling during the 
period suggested a délicate and difficult problem. The receivers hâve divided 
the receipts of the Eighty-Sixth Street Une, determined on this basis in the 
proportion which the length of track owned by the Second Avenue Company 
bore to the total length of that line which is 34.31 per cent. The claimant 
asks an equal division, because, as its eastern terminus was at the Astoria 
Ferry, it claims to hâve "controlled" the bulk of the business. Doubtless 
the great proportion of Eighty-Sixth Street passengers east and west were 
ferry passengers, but that faet should not, in view of the prlnciple adopted 
in determinlng the receipts of ail the Second Avenue lines, give the claimant 
a superior claim respectlng this line. It did not own or control the ferry, and 
the replicant receivers for the same reasOn might with as mueh justice ask 
a departure from the basis of division adopted, for it undoubtedly furnished 
the bulk of certain business done at intersections of main Second Avenue 
lines with its own lines, as for example at Thirty-Fourth street and Second 
avenue, which is near the Thirty-fourth Street Ferry, and Twenty-Third, 
Fourteenth, and Eighth streets, wliich are near ferries. 

The only other item of receipts that the claimant objects to Is the division 
of the receipts for the period for the ijrivilege of inserting advertisements in 
the street cars of the whole System. The total receipts were $267,843.70, and 
of this amount $30,005.15 are first allocated to the Second Avenue lines on the 
basis of the proportion which electric cars assigned to Second Avenue lines 
hâve to those assigned to the whole System during the period. This the re- 
ceivers again reduce on the strength of the opinion of witnesses as to the 
relative purchasing power of those traveling on claimant's lines as compared 
with those using other lines, which is estimated to be about one-flfth, and 
which they say suggest a value for the advertising privilège which, reduced to 
dollars, would be $6,001.03. The reasons assigned give the opinion some 
plauslbility, and I do not altogether agrée with counsel for claimant that the 
subséquent expérience of claimant's receiver respectlng advertising in his cars 
proves the opinion to be wholly unfair. The fact that a contract for $23,333 
per annum for more than two years was immediately entered Into for ad- 
vertising exclusively in Second Avenue cars is partly explalned, and the other 
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tact that the outstandlng contract Is for $7,000 only certainly bas signlflcance, 
if I were permltted to consider it I am, nevertheless, of the opinion, taklng 
ail the contentions suggested by the parties into considération and the bases 
on whlch thls account has been made up, that the car mlleage basis of divi- 
sion should be applied to thls item of recelpts In simple fairness, just as 
it has been applied to the many Items of expendltures Incapable of spécifie 
allocation, where such application may resuit to the possible disadvantage 
of the claimant. I understand a division on that basis is $24,371.85, which, 
subject to vérification, I adopt. 

The next item of recelpts suggesting contention Is the amount of $23,930.07 
for storage of cars in the Nlnety-Slxth Street car house for this longer perlod, 
which claimant urges should be $28,362.62 ; but as the car house burned down 
in February, 1908, and no cars were stored there after March Ist, when the 
period of accountlng is held to begln, this item is not consldered. 

The crédits for rentals of tracks and duets are conceded as clalmed by 
claimant ; the remaining crédit for miscellaneous interest of $702.22 demand- 
ed by claimant being disputed. It is a division suggested by claimant of in- 
terest on bank deposlts made by the recelvers from September 24, 1907, to 
January 1, 1909 ; such interest amounting to $7,316.61 for the long period of 
occupation. The suggested division Is in the proportion which cash fares on 
claimant's Unes bear to the total cash fares of the System. Respondents 
point ont that recelvers on September 25, 1907, had cash in banks of $607,291.- 
H3, which is larger than they had on hand at the beginning of any month 
thereafter, so that it seems impossible to attribute the Interest to the dif- 
férence, if any, between cash fares thereafter deposlted and disbursements, 
rather than to this original balance. 

Corning now to the items of expendltures in opération, the flrst to suggest 
dispute is that for maintenance of way, ordinary. Llke many other items 
of expendltures made for the Metropolitan System generally, which beneflted 
the Second Avenue lines, the item is incapable of spécifie allotment, because 
the Metropolitan books were not kept that way, and it has been deter- 
mined on the car mlleage basis, the gênerai fairness of which the claimant 
concèdes. Respecting this item the recelvers insist that the amount is $106,- 
432.38, while the claimants urge that it should be diminished by $14,662.&3 
for certain items which it claims the évidence shows were not used on the 
Second Avenue llnes during the longer period at ail. If this be so, the dé- 
duction should be allowed, and the recelvers' engineer does testify that those 
Items were not used. Recelvers urge that he was mlstaken, and that the 
testimony of the assistant engineer shows that thèse items were used. The 
testimony of the latter respecting it leaves it in doubt, however. At most It 
is hardly more than an expression of bellef that they must hâve been, and 
not a statement of positive knowledge and recollection. While it is possible 
that some expendltures may bave been made on Second Avenue lines in the 
beginning of the longer period, it seems clear that during the period be- 
ginning March Ist none was, if testimony of claimant's witnesses is to be 
accepted. I therefore allow this déduction as clalmed. 

The next item In dispute is maintenance of equipment. Itls dlvided luto 
ordinary and extraordinary ; the latter alone suggesting contention, as the 
former, apportioned on the car mlleage basis, is accepted. As to this item of 
extraordinary maintenance, it is unnecessary for me to consider the argu- 
ments suggested in the briefs, since It has already been decided in the "mo- 
tors" branch of this proceedlng. Referring to the amounts expended for the 
rehabilitation of the 275 cars during this period of occupation, it was said 
that the fact would be reported "that the respondents expended $50,400 on 
the rehabilitation of the 100 open cars delivered, but nothing on the re- 
mainder, with the conclusion that the Metropolitan estate Is entltled to 
crédit for that amount." In thelr reply brief counsel for recelvers assert that 
the master asked "whether this charge [for extraordinary maintenance of 
cars] was to be asserted in the motors branch, or the use and occupation 
branch, of this proceedlng." What was asked was whether counsel had not 
clalmed the charge in the motors proceedlng — a very différent question (see 
stenographer's minutes). It ii'as claimed, sharply litigated, and decided as 
indicated, and I do not thiuk that It should be reopened. It can be reported 
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as a crédit in the motors branch, or as a charge against receipts In this 
branch, of the proceeding, as counsel may désire. 

The next item is wages of car house employés. This is for wages of car 
house foreman, watchman, car placers, car shifters, car and motor Inspectors, 
car cleaners, lamp and headlight tenders, car oilers, car stove firemen, trolley 
oilers, and other car house employés not engaged in making repairs or re- 
uewals. The receivers claim to be able to détermine this on a spécifie basis, 
as they assert that on February, 1908, the accounts were kept in a way to 
show the expenditures for thèse purposes on cars of each Une, and they claim 
$38,944.63. The claimants insist on an apportioument on the car mileage 
basis, admitting only $36,333.92, a différence of $2,607.91. Their argument in 
support of this contention loses much of its force after the destruction of 
the Ninety-Sixth Street car house by flre, and as the accounting is to be con- 
flned to a period subséquent to that event, the amount actually expended 
during the period of the accounting should be taken as the charge for this 
item. 

The next item suggesting dispute is for tube cleaning, included under the 
head of "other charges," and the différence involved amounts to $1,234.61 
for the long period. Claimants' contention is based on the contention that 
the évidence shows that little or no tube cleaning was donc on two of the 
Second Avenue Unes for the last two or three months of the period of occu- 
pation. On the whole, I think that the charge urged by the receivers on the 
car mileage basis should be allowed. as différences tend to equalize each 
other. 

The next item is cost of power, for which clalmant is chargea for the 
long period $185,739.83. Claimant urges two other amounts: first, $114,975.- 
98 ; and, second, $144,975. The former is less than the latter charge, because 
claimant insists that it Is entitled to share in profits made by the Metropoli- 
tan estate bj' reason of sales of Power to thlrd parties. I do not agrée. 
Clalmant would hâve as much right to share in profits from the Broadway 
lines as from sales of power. The larger charge éliminâtes only two items 
from those on which the receivers' cost îs based ; those eliminated being dé- 
préciation in Power house and substations and interest on investment. The 
objection is not to the amounts, but because the claimant insists that it has 
an interest in the power house under the contract of March S, 1900, by which 
the Metropolitan Company, in considération of $750,000 par of bonds of the 
Second Avenue Company, agreed to furnish the latter power at cost. The 
receivers, however, re.1ected this contract, and are not bound by its terms ; 
and I think that the déductions, for the reason assigned, cannot be allowed. 

The next charge is for légal and claim expenses in connection with injury 
claims ; the amount in dispute being approximately $13,000. The receivers 
base this charge on opinion testimony that expérience has shown that the 
expense of securing settlements amounts to about 50 per cent, of the amounts 
paid in settlement. I may not grasp it fuUy, but it seems to me that the 
claimants' theory, based on amounts paid to outside counsel, leaves many 
factors out of considération, and is not as satisfactory as the theory, tested 
by expérience extending over many years, and used on other Systems. The 
charge as claimed is allowed. 

Certain objections are made to the apportioument on the car mileage basis 
of gênerai expenses, the first of which relate to law expenses; the amount 
claimed by the receivers being $7,582.90, and that allowed by the claimant 
being only $1,107.50. Claimant does not object to the basis of apportiou- 
ment, but urges that it is applied to a total which includes many items that 
could not hâve benefited Second Avenue properties, which is, of course, true 
of ail the gênerai charges. Thèse they elimlnate from the receivers' total 
before applying the car mileage rate, and the greater part of the amount 
eliminated is the salary of the gênerai counsel for the receivers. Thèse latter 
rendered services in certiorari proceedings afCecting Second Avenue lines, in 
the préparation of contracts, in the collection of Insurance on large flre 
losses, in the severance of transfer relations with Thlrd Avenue lines, in 
conférences with Second Avenue bondholders, and in other mattws directly 
occasioned by the fact that the Second Avenue lines were part of the system. 

219 F.— 60 
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The ciiarjre asserted, determined ou the car mileage basis, does not seem 
excessive, while that allowed is obviously too sniall. The reeeiver's charge 
is allowed, as are the two other charges claiined bj' him and objected to lui- 
îler this gênerai headlng, viz., salaries of gênerai oflicers and miscellaueous 
gênerai expenses. 

The respondent is not entltled to charges for any taxes which were pald 
Irrora Metropolitan fiiuds which became due and pa.val)le prior to March 1, 
1908. ïhese were In the nature of rental payments, inade under the direction 
of the court. Charges for taxes which aecrned subséquent to that date and 
paid from Metropolitan funds are allowed. The gross earnings tax wlll be 
allowed at 1 per cent, on the gross earnings from March 1, 1908, to November 
13, 1908, when and as determined. 

The charge of 83,061,54 for wages accrued prior to September 25, 1907, la 
disallowed. 

The foregolng passes on ail items in dispute involved In the long period, 
and indieates what should and should not be Included on lioth sides of the 
aecount for the period of the accounting from March 1, to November 13, 
1908, but does not, of course, détermine spécifie crédits and charges for the 
shorter period. nor tlie principle on which each should be deduced from 
amounts allowed for thls longer period. Receipts from transportatlon for 
the period of the accounting should, I think, be allowed on the basis of actual 
service rendered. and those from advertlsing on a car mileage basis for the 
period. Spécifie charges allov,'ed, which were ineurred and paid during the 
period, flx tUemselves, and other charges as allowed, which were apportioned 
ou the car mileage basis for the longer period, will be apportioned on that 
l-asis for the shorter period ; the purpose being to apply to charges paid 
during the shorter period the same principle of apportionment applied to 
charges conceded or disputed and disposed of for the longer period. 

Let the respondent receiver prépare and présent an aecount for this shorter 
period in accordance herewith at a hearing to be had on June 24, 1914, at 
2 p. m., on notice, if it suggest dispute. 

Motors Proceeding. 

The order in this proceeding is intended to settle ail questions unad.iusted 
between the Metropolitan and Second Avenue estâtes arlsing out of the ex- 
liei-imental opération of Second Avenue propertles by Messrs. Joline and Kol>- 
inson as officers of this court between September 27, 1907, and November 13. 
1908. The purpose of that opération was to détermine whether, as receivers 
of the Metropolitan Company, the respondents sliould adopt the lease of those 
propertles to it, and it resulted in ils rejection, as the direction of the order 
shows. Sonie of those questions the court by such order determined, among 
others, that the claimant Second Avenue receiver should accept certain elee- 
tric cars, 275 lu nuudier, deseribed in Schedule D annexed to the answer, as 
Brlll closed, open, and comJjination cars, mounted on Brill maximum trucks, 
and equipped with G. E. 1000 motors, as constituting ail the cars purchased 
with funds of the Second Avenue Company, exeept as the order thereinafter 
provided. Other matters, eigbt in number were referred for proof, to be re-' 
ported with conclusions. Of thèse matters that numbered (6) in paragrapb 
third of the order relates to the amounts, if auy, payable to the claimant on 
aecount of net income from the opération of Second Avenue propertles during 
this period, after deducting ail proper charges, and by consent of counsel it 
lias been conducted as a separate proceeding, known as the "use and occupa- 
tion proceeding," pari passu with this proceeding, called for convenience the 
•*motors proceeding," which includes ail the other seven matters set forth 
in such paragraph. Thoiigh separately conducted, both proceedlngs are but 
branches of the one gênerai inquiry commanded by the order, having for Its 
object the détermination of what property and money, if any, one estate owes 
tlie other as the resuit of this opération during the period in question. 

The inquiry itself is governed by the principles established in thèse very 
proceedings by the décision of the Circuit Court of Appeals in the "termina- 
tion of lease proceeding" (198 Fed. 721, 117 C. O. A. 503), which holds in elïeet 
that, wlialever words of description Ihey may hâve used, the respondents 



PENNSYLVANIA STEEL CO. V. NEW TOEK CITY BT. CO. 9i7 

during the period of expérimental occupation must be considereci as operating 
the leased road for the benefit of its owner. From this it resiilts tliat 
lusses during thIs period, whether from opération, or by destruction or dé- 
préciation of its property, are to be borne by the Second Avenue estate. and 
that expenditures for tbe benefit of that property from Metropolitan estate 
funds suggest crédits to the latter and charges against the former which are 
clearly withln the scope of the inquiry. No détermination of net profits 
could be had which failed to take into aecount such losses and expenditures, 
and it is quite immaterial whether thèse latter be ascertalned now or in the 
"use and occupation proceeding" which Is but a part of that at bar. A fur- 
ther resuit of the décision cited is that a delivery of property by the re- 
spondents in compliance with the command of the court to the clalmant, al- 
though depreciated by use by respondents, satisfies any obligation of the 
estate surrendering, and that the rétention of property, by command of the 
court pendlng a détermination of its title, is in no sensé to be regarded as 
a conversion of that property, and a delivery now, if title be in clalmant, in 
the condition in which It was at the time of the surrender of Second Avenue 
properties, would slmilarly satisfy such obligation. Thus It results that 
measures of damages which may be involced in actions in tort and rules de- 
termining the proprlety of set-offs and counterclaims In, such actions hâve 
no application in an inquiry such as this. 

Of the seven matters Involved in this proceeding, those designated by the 
numbers (3) and (4) in the paragraph of the order mentioned hâve not been 
pressed, and are to be deemed abandoned. ïhat designated as (5), involving 
the question as to whether the Metropolitan reeeivers vi-ere bound speciiicaliy 
to perform a certain contract of March 8, 1900, between the two companies, to 
furnlsh power at cost to the Second Avenue Unes, was held on the hearinys 
not to be binding upon them, as they had not elected to adopt it. ïbe mat- 
ters remaining for report at this time are tho.se designated (1), (2), (7), ami 
(8), hereinafter consldered in that order ; that designated as (6) and known 
as the "use and occupation proceeding" being left for future dispo.sUlon. 

(1) The inquiry contained in the order is "whether the Metropolitan re- 
eeivers are under obligation to dellver to the Second Avenue receiver other 
motors and connections thau those attached to the 275 cars at the time of 
their delivery, and, if so, on what terms sald motors and connections should 
be delivered or the value thereof should be accounted for by said Metropolitan 
reeeivers." 

ïhe clalmant receiver was appointed by the Suprême Court of New York, in 
a foreclosure action of the Second Avenue properties on September 19, 190S, 
instituted therein after this court had declined jurisdictiou of a simllar ac- 
tion. I^'om such of the 275 cars, subsequently delivered In pursuance of 
the direction of the court above mentioned, as had what are known as "6. 
E. 57 motors" attached, the respondents on the followlng day removed such 
motors, and attached to each of sald 275 cars two motors known as "G. E. 
lOOO motors" — 550 in ail, which were on the cars when delivered. The 
clalmant insista that long prier to the New York City and Metropolitan re- 
cel verships the Second Avenue Company, through the aets of the Metropolitait 
and of the City Company as Its lessee and sublessee, had acquired title to 
550 of the G. E. 57 motors, and that therefore 550 of thèse latter should havt^ 
been surrendercd by respondents In place of, or in addition to, the G. E. 
1000 motors attached to the 275 cars whlcU by the court's direction they de- 
livered at the expiration of the period of expérimental opération on No- 
vember 13, 1908. It is agreed by the parties that delivery of the actuat 
motors Is not at this late date convenient to elther slde, and that, assumlnir 
title as clalmed, their value should under the order be accounted for. Mucli 
the greater part of the record to be reported In this "motors proceeding" is 
concerned with an inquiry as to such title and value, both of which suggest 
vigorous dispute ou facts and law. 

The lease of the Second Avenue to the Metropolitan was entered Into on 
.January 28, 1S9S. and rent began to accrue from March Ist of that year. 
Prier to its making, a change of motor power had been begun by the lessor 
Company and was then in progress; contracts for the reconstruction of road 
and roadbed, as appears from récitals contained In the lease, Uavlng been 
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entered into previonsly by the lessor, but not apparently for its equipment. It 
appears, too, that the lessor, just prior to tbe leasc, had mortgaged Its prop- 
erties to the Guaranty Trust Company to secure a proposed issue of $7.000,- 
OOO of bonds, noue of which had then been issued, and it uudertook to issue 
and dispose of siich bonds to an amount suflicient to meet such construction 
contracts. Further of such bonds it agreed, at the request of the lessee, to 
issue, sufflcient "to supply suitaWe cars, rolling stock, equipment and motive 
power to its said railroad to en.'j))]© the party of the second part [Metropolitan 
lessee] to operate the railroad hereby [thereby] leased and demised by tho 
underground System of electricity or by aiiy other motive power." The recon- 
struction of tlie roadbed had apparently been completed and opération begun 
by Aprll of 1898. and at a meeting of Second Avenue dlrectors held on May 
11, 1898, there was presented a request for bonds by the lessee. accompanled 
by a statement showing cxpendit.ures for purposcs wlthin the language I 
bave quoted,, on which statement appear the two following entries: 

Paid for 125 large box cars, Brill $;;25.00O 

Cost of 125 large open cars, ordered and to be paid for 275,000 

At a similar meeting upwards of a year Inter, on May 22, 1898, a similar 
statement, dated May 1, 1S99, showing expenditures for similar purpoaes, was 
submitted and acted on, and it contained thèse items: 

Cost of Car Equipaient. 

125 large box Brill cars 1 

and l .?G42.000.51 

125 large open Brill cars J 

25 comblnation Brill cars 01,4,'57..'5O 



$703,4.38.01 



Thèse two statements suggest the inference that prior to May 11, 1898, the 
125 large box cars had been delivered, as tîiey liad been paid for, and that 
prior to May 1, 1899, the 125 open cars meutioned in the first statement as 
ordered, wlth 25 comblnation cars, had likowise been delivered, as by the 
second statement they appear to hâve lieen paid for, and I understand that 
it is conceded that such an inference is suggested. It is also conceded that, 
when delivered, eacli of the 275 cars was equipped with two motors, and 
that the Second Avenue Company ncver thereal'ter paid for any motors, 
except those then delivered. There is, however, a sharp dispute as to wliat 
the motors delivered were. The respondents Insist that they were G. E. 1000 
only, and claim that fact, as matter of law, to be décisive of the controversy. 
The claimant, on the other hand, while not denying that, after the Second 
Avenue Une was openod to electric opération in the sprlng of 1898, long 
cars wore operated over it with the G. E. 1000 motors, insists that the évi- 
dence requires an inference that prior to May 1, 1899, the G. E. 57's had been 
installed, and are to be regarded as the motors included in the final pay- 
ment of $703,438.01 above set out. 

Careful reading of the testiuiony, however, convinces me that there is no 
justification for this latter Inference. The évidence shows tbat about tbis 
time the Metropolitan Company was equipping, not the Second Avenue line 
only, but Its whole System, with long double truck cars necessitated by the 
change to electricity then recently installed on others of its lines, or in process 
of installation, and that the method of acquiriug the equipment was to 
purchase the bodies and trucks from the manufacturer and to assemble the 
complète car in its own shops by the addition of parts needed; that an esti- 
mate of the cost of the assembled car, made by Mr. Root about May 1, 1898, 
to which I attach more importance than claimant's counsel is willing to con- 
cède to it, Includos motors at $780 per pair of motors, which, as I think the 
undisputed évidence shows, was the pricc of the_ G. E. 1000 motors, and that 
such estimated cost accords with the price at which the cars were billed as 
stated in the above-jnentioned statements on which bonds were issue<i. It 
further shows that, compared with the number of 6. E. 57 motors subsequent- 
ly installed on long box, open, and comblnation cars used in the System as a 
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whole, tlie immber installed prlor to May 17, 1899, the date of the last bilUng. 
was insigiiificant, an)ountlng to not more tlian 72, and this forbids any In- 
ference that the 57's were among those pald for, even If. prior to that date, 
some long cars ajuipped with such motors dld imss over Second Avenue Unes. 

Xeither do I think that Exhibits 26 and 27 lend support to the contention. 
The testimony of the auditor, correcting the testimony given by him before 
the court, mistakenly based on those statements, shows thelr précise value, 
and while they indicate the number o£ those motors in use at a later date, 
and are of much importance in that connection, they hâve no value as show- 
ing the number in use prior to May, 1899. I think it clear that the Metropoli- 
tan intended to demand and accepted payment and that the Second Avenue 
paid for G. B. 1000 motors only, and shall report that to be the fact to the 
court. 

I do not, however, rc.gard that fact as décisive of the controversy. By 
1900 the inefflclency of the G. E. 1000 motors to operate long cars had been 
fully demonstrated. not only on the Second Avenue Une, where the grades 
are steep and the conditions peculiarly dlfficult, but throughout the System 
generally, and G. E. 57's had been installed in their stead. It Is a matter 
of inference from the évidence that prior to the lease of the Metropolitan 
to the City Company this change had been effected, and that thereafter 
neither the Metropolitan, Its lessee, the City Company, nor the receivers 
themselves, attempted to operate the long cars, open, closed, or eombination, 
with G. E. 1000 motors, or with any motors other than the G. B. 57's or 
their équivalent in power. It is difflcult to read the évidence without con- 
cluding that both the Metropolitan and City Oompanies, long prior to the re- 
ceivership, intended definitely to abandon the G. B. lOOO's and to substitute 
motors of the G. E. 57 type of adéquate power in the traction of long cars, 
and that the change had been completed long prior to 1905 the Exhibits 27 
and 28, prepared for use in the franchise litigations of 1905, clearly show. 
It is true that there is évidence showing that changes were made In spring 
and fall of 57 motors frora closed to open cars and vice versa, but there is 
no évidence that after 1900 the G. B. lOOO's were used in the opération of 
long cars over the Second Avenue, or of any other of the long cars in the 
eystem. 

It may well be, as counsel for respondents contend, that ont of the 57 G. E. 
motors purchased by the Metropolitan, amounting to some thousands, it did 
not, by any deflnite act, actually segregate 550 as belonging to the Second 
Avenue Company, and as part of the equipment of 275 cars purchased for 
its account and paid for by it, any more than it seems to hâve segregated 
the cars themselves. Thus the cars paid for cover 125 closed, 125 open, and 
25 eombination, while those surrendered were 150 closed, 100 open, and 23 
eombination cars. What it did do was definitely to abandon the G. E. lOOO's 
in long-car traction, and definitely to adopt the 57's, or their équivalent, for 
that purpose; and the question is whether, under the terms of the Second 
Avenue lease, thèse facts gave the lessor a right to the surrender of 550 of 
the motors, without whicli the cars surrendered could not be successfully op- 
erated, but for which it had not originally paid. 

Provisions of the lease which is in terms of "cars, equipment, and per- 
sonalty hereafter [thereafter] acquired," which are urged as relevant are that 
the lessee covenants that it vv'ill "keep the personalty hereby demised in good 
working order, condition, and repair, so that the traffic and business of said 
railroad shall be encouraged and developed, and reasonable accommodation 
given to the public," and that it "will deliver up the said railroad or rail- 
roads, and ail the buildings, fixtures, and appurtenances thereof, at the ex- 
piration of this lease, or whenever the same shall become inoperative in 
good order and repair." It further agrées "that it will at the termination of 
this lease, or when for any cause it may cease to be operative, transfer, de- 
liver, and return to the party of the flrst part, in good condition, the horses, 
harnesses, cars, tools, implements, machinery, equipments, stable equipments, 
ofiice furniture and fixtures, and ail property of every kind leased to and 
used by the party of the second part in the maintenance and opération of 
the railroad and railroads aforesaid, except that which is hereby absolutely 
transferred or which has passed from existence by death or destruction, and 
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hihall also deliver the substitutes, increinents, and additions provided or made 
by the party of tlie secoud part; and the snlistitutes for the property im- 
possible to deliver by reason of deatli or destruction shall be equal In value 
to that for wliich they are substituted." 

It niay be said, in passing, that the constructlou of this language Imposiug 
au obligation to deliver substitutes inslsted uiion by the leanied eounsel for 
the respondents Is one with which I do not agrée. They urge that it is cou- 
tined to substitutes for propertj' which bas passed from existence by deatli 
or destmction. The obligation to deliver substitutes. even though at the 
termination of the lease the property for which the substitution was niade 
ba still in existence, clearly results from this language; the obligation to 
deliver substitutes equal in value to property no longer exlsting evidently 
t)eing intended as an additional protection to the Icssor, but not as limiting 
tJie substitutes to the d«ilivery of which the lessor shall tlien becoine entitled. 
Indeed, as to property still in existence, for which sub.stitutes bave beeu 
Iliade, it would secui tliat the les.sor becomes entitled to both. If, at the 
termination of the lease, the property for which substitutes had been pro- 
vided were still in existence, the obligation to deliver both made any pro- 
vision as to the value of either unnecessary ; but. if it had passed out of 
existence, the substitute was to be equal in value to that for which it was 
substituted. Thus there is suggested by the language used a perfectly in- 
telligible scheme for the lessor's protection when the lease ended, and it 
had again to diseharge its duty to the public, as well as to the owners of 
its bonds and stock, to which the construction contended for does violence, 
and which, in my opinion, is not required by the language used. 

Still other signiflcant language contained in the lease, following the obliga- 
tion of the lessor to issue its bonds for reconstruction and equipraent pur- 
poses, is that "the party of the second part further agrées that after said 
railroad shall be reconstructed and the motive power changea, and the cars, 
rolling stock, and equipment provided, it vcill cause ail renewals of such 
rolling stock, equipment, and motive power to be made at its own expense, 
MiKl Iveep the same renewed and the said railroad supplied therewith." 

Tlie contention of the j-esponderits is that. notwithstanding this language, 
the Second Avenue Company could hâve aequlred title to the ,550 G. K. 57 
motors only if the Metropolitan intended it to, or by virtue of the riile of 
accession irrespective of intention, and that the Metropolitan did no voluntary 
act evidencing such intention ; the rule of accession being inapplicable to 
détachable personalty, such as thèse motors were. The undisputed facts, 
however, are that as long ago as 1000 the Metropolitan had definitely aban- 
doned the use of the G. E. 1000 motors in long-car traction, and had iustalled 
the more powerful motors on ail such cars, Including tho.se used on the Second 
Avenue lines. This clearly was a "renewal" of equipment. which it is not 
denied expérience had then demonstrated to be wholly insufficient, and, so 
l'ar as this lessor Company is concerned, it was, within the language quoted, 
a renewal of equipment, to be made at the lessor's expense, which the lessee 
was bound by its conti'act to meet. The record is entirely barreu of any 
affirmative évidence that by installing 5î's on long cars used on tite .Second 
Avenue Hues the lessee diiî not intend to comply with its obligation, and 1 
think that in. the absence of such évidence it nmst be presumed that it did. 
The fact urged that it did not actualiy segregate 550 from ail the 57's which 
it purchased, and afiirmatively ideutify them as belouging to the Second Ave- 
nue Company, in no way alïects such a presumption, for that they were not 
obliged to do while the lease was in force; the title of the lessor turniug 
on the obligation to surreuder substitutes, which is what I think thèse 57's 
were, whether actualiy segregated or not. Arnold v. Hatch, 1T7 U. S. i!70, 
20 Sup. et. 625, 44 L. Ed. 769. 

If such a contention were to prevail, then the lessor did not hâve title to 
the 275 long cars delivei'ed under the order herein, for thèse had not been 
segregated, and a.s those delivered were, as bas been seen, not uniformly of 
the type paid for, they cannot be said to hâve been identified after their 
original purchaso by any affirmative act of the lessor or its sublessee as be- 
longing to tlie lessor company, so that the claimant's right to their deliver,v — 
a right recognized and euforced by the court — clearly did not turn on any 
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such a et. What we hâve at the end of the period of occupation is that the 
respondents had In their possession motors suflicient in numhpr and powerfiil 
enough to move ail cars of the System of the type deliveivd, of which 550 
motors — not, perhaps, theretofore apportloned to the lessor, in the sensé that 
they were tagged as belonging to it — were In use on the Second Avenue 
Unes when they took possession, had been in such use for nearly seven years 
prior thereto, and could not then hâve been identifled as belonging to any 
other Company in the System. In other words, 1 think It may fairly be said 
on the évidence hère that the situation existed described by Judge Lacombe 
on the Central Park Company's application ([0. C] 165 Fed. 474), where he 
held, respecting cars aud horses not previously Identifled as belonging to that 
Company by any affirmative act of the lesseo or sublessee, but in use on the 
Une when receivers took possession, and not capable of Identification as be- 
longing to some other lessor, that such property should be assumed to be 
"substltutes" to be returned to the lessor when the road itself was returned. 
Indeed, if it had not been for the facts that the 550 G. El. 57's cost consid- 
erably more than the G. E. 1000 motors, and that the Second Avenue paid 
for the latter only, I doubt whether, in the discharge of the duty which they 
owed to the Metropolitan estate, the respondents would bave felt compelled 
to raise any question as to the claimant's right to the surrender of the for- 
mer as substltutes because of any ditHculty in identifying them as such. 
Precisely the sanie difflculty existed as to the 1000 G. B. motors actually de- 
livered, for noue of thèse had been attached prior to September 19, 1908, to 
the cars delivered, but had been in use generally In the System, either on 
small cars or for the most part on snowplows and the like. As I think that 
the language of the lease bound the lessor to renew inadéquate equipment at 
its own expense, substituting therefor that which was adéquate, and that its 
acts long prior to the receivership require the presumptlon that in installing 
57's it intended to comply wlth its obligation, I shall report a conclusion to 
the court that the respondents were under an obligation to dellver 550 G. E. 
57 motors. 

As it is agreed that it Is not now convenient to deliver such motors and 
connections, the remaining question under the order is on what terms their 
value should be accounted for. If there were now in the possession of the 
respondents 550 G. E. 57 motors, their delivery in the condition In which 
they were at the end of the period of expérimental opération would fulflU any 
duty which the respondents as eonservators of the estate now represented 
by the claimant owed to it Obviously the value to be accounted for Is the 
value of the motors in the condition in which they then were, and, if that 
value had been depreclated by use by lessee, sublessee, or respondents them- 
selves, the loss is one which, under the principles referred to, the estate repre- 
sented by the claimant must bear. Values based on what respondents may 
hâve said it would cost to furnish adéquate motor equipment on the 275 cars 
delivered, or on the actual cost of such equipment to the claimant, or on 
measures of damage, either punitive in their nature, or based upon the fact 
that the property converted was of spécial value to the owner, applicable in 
actions of conversion, hâve clearly no application. As has been said, there 
was hère no conversion, nor anythlng but a détention of property by direc- 
tion of the court until its title was determined — a détention clearly demanded 
by the duty which the respondents owed to the estate of the Metropolitan 
Company, as the récital of the foregoing facts suggestlng the reasons for 
it abundantly shows. 

The évidence, of course, is that the G. E. 57 motors in the Metropolitan 
System had been depreciated by a use of nearly 10 years, and the respondents 
adduced the testimony of their superintendent of roUing stock, who had a 
gênerai knowledge of their condition at the end of this period of expérimental 
opération, and who testifled that their value at that time, determined by a, 
yearly déduction for dépréciation, estimated in accordance wlth the best rall- 
road practlce, as to which he showed himself fuUy qualiâed to speak, was 
$570 per car, or $285 a motor. Some light Is thrown on the fairness of thls 
estimate by the évidence offered pro and con on the theory that secondhand' 
motors in falr operating condition had a market value at this time, which 
Is not, however, conceded by the claimant, who insists that nbout November 
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13, 190S, the siipply was so limited that they cannot be sald to hâve had a 
market value then. However this may be, considérable qiiantlties of thèse 
secoudhand motors were on the market Just prior to that date, and some time 
subséquent thereto, and on the évidence of experts the contention of the 
respondents is that the value of such motors was not more than $225 a motor, 
while the respondent insists that It was $350, between which limits there 
are other varylng estimâtes. 

Wihile I do not thlnk that the théories of damages in support of which 
this évidence was supplied are necessarily controlliiig, it indicates that the 
ligures suggested as the resuit of an application of the Independent method 
upplied by the respondents' superintendent, by which, I thlnk, the respond- 
ents, havlng ofCered it, should be bound. suggest the usual approximation 
adopted by triers of the fact of value based on confiicting expert testimony, 
being about midway between the two extrêmes. I bave no hésitation in ac- 
cepting it independent of this évidence, and shall report the value to be .$285 
for each of the 550 motors, or $156,750. 

•The respondents insist, however, that any amount arrived at as represent- 
ing this value must be diminished, flrst, by the amount actually expended In 
putting 550 G. E. 57's in good secondhand operatlng condition, which they 
claim to be $28,900; second, by the cost of rehabilitating the 275 cars de- 
livered to the claimant, which they estimate as $118,581.25. I may say gen- 
erally that the right of respondents to crédit for Metropolitan moneys actually 
expended by them on Second Avenue property during the period of experi- 
mentiil opération is undoubted on the authorities already referred to, and 
that such crédits are within the scope of the order of référence under one 
or the other of the subdivisions of its third paragraph, subject, of course, 
to the limitation that they be allowçd but once. They are not to be rejected 
from considération in this connection, as claimant's counsel insists, because 
they are offsets based on contract, express or implied, to-a claim sounding 
in tort, for the reason already suggested, and may be as properly considered 
now as in the "use and occupation proceeding" to which he would refer them, 
sinee that, though independently conducted, is but a part of this proceeding. 

Taking up the first of the déductions insisted on, it will be noted that the 
method adopted by respondent's expert which suggests the figure to be re- 
ported as the value of the motors proeeeds upon a theory which escludes 
any expenditures for rehabilitation, so that, as claimant is not to get the 
motors, it should not be deducted ; that in elïect having already been done. 
As to the second item of $118,581.25, it is based again on the testimony of 
Mr. Adams, respondents' superintendent of rolling stock, upon an estimated 
apportionment of actual expenditures in rehabilitating closed and open cars 
in the system during 1908, which fixes $555 as the amount expended on 
each closed car and $504 as that expended on each open car. 

Counsel for claimant urges, among others, two objections to Its allowance. 
One is that it is merely an estimate. The évidence shows, however, that it 
is based on the actual expenditures ; the amount expended on each car hav- 
ing of necessity to be apportloned, as the work for the most part was done in 
respondent's own shops. 1 bave no hésitation in" accepting the figures sug- 
gested as fairly representing the amounts expended per car on cars of each 
type actually rehabilitated. The second objection is that there is no évi- 
dence in the record at bar to show that any moneys were actually expended 
by the respondents on any of the cars delivered by respondents under the 
order herein. Careful reading of the record convinces me that this state- 
ment of counsel is aecurate. It is shown that expenditures on a large num- 
ber of long cars were made, but not on ail the cars then in the System, and 
it cannot be assumed that any were made on the cars delivered. I may, 
however, take notice that this question of fact was litigated between the 
same parties in the Second Avenue breach of lease proceeding and that the 
finding of fact reported to the court, and confirmed by it. contains the 
direct statement that 96 of the open cars delivered were thoroughly rehabili- 
tated In the summer of 1908, and suggests the inference that the other 4 
had been, too, although when they were delivered their platforms were lack- 
ing. It suggests the further inference that none of the other 175 cars had 
been rehabilitated by the respondent reeeivers at ail after they took posses- 



PKNN8YLVANIA STEEL CO. V. NEW TOBK CITY HT. OO. 953 

sion on September 25, 190T, and iip to the date of dellvcry (see niaster's 
opinion). 

Thls flnding and the order of the court conflrmins: it. which Is, I take it. 
couclusive on the parties hère, hâve not been oftered in évidence in this pro- 
ceeding, and an opportunity will be accorded to ofïer it before the report 
herein is signed. It wlll be the basis of a flnding of fact to be reported that 
tl;e 100 open cars delivered had been rehabilitated by the respondents during 
Tlsis period of expérimental opération, and that no moneys had, during that 
l.eriod. been expended by them on the remalning 175 cars delivered. The 
testimony of the respondents' superintendent of rolllng stock in this pro 
ceeding that $501 represents the amount actually expended in the re- 
haliilitation of each open car is accepted, and I shall report the fact that the 
respondents expended $50,400 on the réhabilitation of the 100 open cars 
delivered, but nothing on the remainder, with a conclusion that the Metropoli- 
tan is entitled to crédit for that amount. 

The respondents clalm a further crédit of the value of the 550 G. B. 1000 
niotors delivered with the 275 cars on November 13. 1908. I think that 
imder the lease, at its termination, title to property then in existence for 
which other property had been substituted in accordance with its terms re- 
mained in the lessor. The respondents do not question that title to thèse 
motors was in the lessor, for that is their assertion. The reason for this 
conclusion bas been given in connection with the langviage of the lease which 
gnggests it, and it of course means that the Metropolitan estate is not en- 
titled to this crédit. It will. however, be convenient to report the value of 
thèse motors to the court in the event that It differ, and thls the évidence 
in connection with certain flndings by the court in the Second Avenue breach 
of lease proceeding between the same parties enables me to do. The évidence 
shows that there was a market value for secondhand G. E. 1000 motors in 
good operating condition on the date of delivery of $100 per motor, which 
ligure I adopt. The value of 550 of such motors in that condition would 
therefore be $55,000. 

Respondents suggest that sums were expended by them in rehabilitating 
the motors delivered, and say they were in such condition when delivered : 
but I think the évidence shows the contrary. In any event, it has been 
foiind as a fact by the court In the proceeding referred to that they were 
badly out of repair on November 13, 1908, and that $78.25 per pair would be 
needed to put them in that condition. The total cost of such rehabilitation 
at that time for the 550 motors at that rate would be $21,518.75, which 
sbould be deducted from the value of $55,000 flxed for such secondhand 
motors in good condition, leaving $33,481.25 as the value of the second\iand 
motors as and when delivered. which will be reported as a fact, with the 
conclusion that the sum suggested is not a charge against the estate repre- 
sented by the claimant. 

The answer to the question asked by the court in subdivision (1) of par- 
agraph third of its order will therefore be that the Metropolitan receivera 
were under obligation to deliver to the Second Avenue receivers 550 G. E. 
57 motors in addition to those attached to the 275 cars at the time of their 
delivery on November 13, 1908, and that, as it is agreed that they cannot now 
be delivered, the terms on which their value should be aceounted for are 
that the estate represented by the latter should be credited with $156,750 as 
the value of said motors In the condition in which they were on November 
13, 1908, the date wheu they should hâve been delivered, and that the Met- 
ropolitan estate represented by the respondents is entitled to an offsetting 
crédit to the estent of $50,400, being the amount expended on the rehabilita- 
tion of 100 of the 275 cars delivered during the period of their expérimental 
opération of the Second Avenue properties between October 1, 1907, and No- 
vember 13, 1908. 

(2) Whether the Metropolitan receivers are under obligation to pay over 
to the Second Avenue receivers any sums on account of the property that 
was destroyed or damaged by the flre at the car barn of the Second Avenue 
Company at Ninety-Sixth street and Second avenue on February 29, 1908 ; 
and, if so, what amount and upon what terms? 

The date of this fire, it will be noted, was subséquent to the appolntment 
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of the respondents, and durlng the perlod of expérimental opération by 
them of the Second Avenue propertles. The agreed value of the car lieuse 
at the time of the flre is $525,000, and the damage to the building 3309,258. 
The Insurance companles agreed to pay $227,000, which the parties agrée 
was ail that could be coUected under the policies. The actual amount col- 
leeted and turned over to the claimant was $203,299.48. A further sum of 
$15,716.24 was eoUeeted by respondents and retained pendlng the déter- 
mination of the ovvnership of a fire protection system installed by them 
prlor to the flre. Counsel now agrée that this System, when installed, be- 
came ûxtures, which means that they were the property of the Second Ave- 
nue Company, so that the right of claimant to this fund of $15,716.24, which 
was placed in the Astor Trust Company, with accumulated interest, is con- 
ceded. On January 1. 1912. the Interest credited was $1,167.49, which added 
to the principal is $16,883.73, the sum demanded for claimant in the brief of 
counsel. He is of course entitled to such further accumulations as there 
may be. Certain drafts for the balance of the amount agreed to be paid by 
îhe Insurance companles were protested, which araounted to $6,295.28, to the 
Metropolitan rights in which it is agreed that the claimant is entitled to be 
subrogated. 

Claimant Inslsts, however, upon a ci'edit either of the difCerence between 
the amount of the flre damage and the amount of the Insurance coHected 
which he states to be $105,958.52, but which should now be diminisheO by 
the above-mentioned amount of $15,716.24, leaving $90,242.28, or the différ- 
ence between the amount expended by him in tlie reconstruction of the cai' 
liouse, which was $405,700.20. and the amount of the Insurance collec'.ed, 
stated at .$203,299.48, leaving $262,400.72, but which should now be similar'.y 
dlminishefl by the same sum, leaving $246,684.48. The respondents say that 
this mattcr is not referred, and I agrée. The court below, long 'uefore 
the décision of the Court of Appeals in the "termination of lease proceeding." 
had held that losses occurring to property leased, during a period of ex- 
périmental opération prior to the re.iection of the lease, were with the lessor 
(!.C. C] 165 Fed. 474, supra), and the language of its order is not to be extend- 
ed by construction to iuclude a matter about which there could be no dispute. 

If it be referred, however, the loss is clearly oiie which the Circuit Court of 
.Vpyeals bas held that a lessor must bear. 

The auswer to be made to question (2) will therefore be: The MetropoUb.iu 
receivers are under obligation to pay over to the Second Avenue reeeiver on 
account of property that was destroyed or damaged by fire at the car barn of 
the Second Avenue Company at NtQety-Sixth street and Second avenue ou 
February 29, 1908, the sum of $15,716.24 deposited in the Astor Trust Com- 
pany, with ail accumulations of interest credited thereon by said Trust Com- 
pany, and that said Second Avenue reeeiver is entitled to be subrogated to 
the rights of the respondents in the uupaid and protested drafts issued by the 
Insurance companles, amounting to lf.6i,295.28. 

As no claim is made under the questions proposed in subdivisions (3) aud 
(4) in the paragraph third of the order, the report will so state. 

(5) Whether the Metropolitan receivers are under obligations spe«!lfically 
to perform a certain contract, dated the 8th day of March, 1900, executed 
by the Metropolitan Street Eailway Company, party of the flrst part, aud 
the Second Avenue RaiJway Company, party of the second part, whereby 
Metropolitan Street Railway Company agreed to furnish power at cost, and, 
if so, upon what terms? 

The auswer to this question is in the négative, and will be reporled ac- 
eordingly. 

(7) What are the rigbts, if any, of the receivers of the New York City Kail- 
way Company and of the Metropolitan receivers by reasons of moneys ex- 
pended subséquent to their appointment in putting the First Avenue line of 
the Second Avenue Company between 59th street and 125th street in fit con- 
dition to run, and by reason of their expenditure of other moneys in and 
about the property of the Second Avenue Company? 

The contention of the learned counsel for the claimant that the Metropoli- 
tan Company by the lease assumed the payment of the bonds which It be- 
came entitled to demand by reason of expenditures of the nature indicated 
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in the question bas been disposed of adversely by the court in the Second 
Avenue breach of lease proceecUng. In any event such expenditures, wben 
made by respondents, would stand on a différent footing from those made 
by tbe lessee itself for such purposes. The further contention that the Sec- 
ond Avenue Company is not bound by the proceeding in which the ex- 
penditures were authorized, as It was not a party to them, Is also answered 
adversely by the reasoning of the opinion of the Court of Appeals in the 
"termination of lease proceeding" (198 Fed. 721, 117 C. C. A. 503), which rules 
tbat such expenditures, especially for betterments, as hère, when authorized 
by a court having jurisdlction of the res, are binding on the owner lessor, 
even though not a party, for It conld bave become such. The Second Avenue 
Company will get the beneflt of the betterments, for which it would be inéqui- 
table to compel the Metropolitan creditors to pay. So, too, under that déci- 
sion it would seem that respondents are quite as clearly entitled to a lien for 
such expenditures superior to the lien of the mortgage of the Second Avenue 
Company to the Guaranty Trust Company, as the holders of receivers' cer- 
tiileates would hâve been, had such been authorized by the state court having 
jurisdictiou of the action in which the claimant was appointed, and their 
profoeds devoted to the same purposes. 

As to the suggestion that thèse payments subséquent to the recelvership 
of Oetober 1, 1907, might bave been used as a set-olï in the Second Avenue 
breach of lease proceeding— to my mind an altogether doubtful proposition — 
it is sufficient to say, again on the authorlty of the "termination of lease 
proceeding" that, not having been urged there, they are avallable hère as 
crédits to the Metropolitan estate arising out of thlngs done during the period 
of expérimental opération against any offsetting charges similarly arising 
and are clearly wltliin the inqulry commanded by the order. 

Finally, to the suggestion that they are avallable only in the so-called 
"use and occupation proceeding," which means that they are payable only 
ont of net earnings, if any, accruing during the period of expérimental op- 
ération, and that tbey may not be repaid at ail, it may be said tbat it can be 
ba.sed only on the theory that to allow them as a crédit against a débit for 
the value of the motors is to allow an ofCset based on contract against a claini 
soiindlng in tort — a theory which bas already been considered and rejected, 
for reasons stated. 

Claimant interposes objections to certain items included in this cost of 
eleetrification of First Avenue. The first of thèse relate to the remodeling 
of the First .avenue section of the Ninety-Sixth Street car house, necessitated 
by the change In motive power and in installing flre protection apparatus, 
aniounting to ^78,153.82. It proeeeds upon the theory that, as there is no 
express provision for it in the order of the court authorizing the eleetrifica- 
tion of the First Avenue Une, it should not be allowed ; but I thlnk that 
the authority for it was implied. So with référence to a second sum of 
$1,507.32 for manholes, ob.iected to on the same ground, I thlnk the authority 
to construct tliese, as a necessary incident of the change to electric traction, 
was also implied. 

A tbird objection is te an item of $2,025 for steel drawings for the remodel- 
ling of the section of tCe car house referred to, which were ordered by the 
respondents during the period of expérimental opération, before, I assume, 
they had determined to reject the lease. They were ordered in good faith, of 
course, on the assuœption that the duty of malung the change might devolve 
upon them. They did not make the change, however, as this was done by 
the claimant, and he dld it on plans from others that he himself secured. 
This objection seems to be based on alleged facts that the claimant never 
had tbe plans and conld not get them, but it is clear on the évidence that if 
he had gotten them he never would hâve used them, as he had determined 
to make the change in his own way. I think that, on the authority of Ames 
V. U. P. II. R, Co. (C. C.) 74 Fed. 335, the item is properly chargeable against 
the Second Avenue esi^ate. 

The last Item objected to relates to the alleged cost of "clearing up car 
house ruins" after the flre, amounting to .$30,047.27, included in the total 
■crédit elaimed nnder this heading. The figure given is part of a larger cost 
for the rcnioval, not only of building débris, concededly chargeable only 
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to the Second Avenue Company, but of car débris as well, whieh Is charge- 
able solely to the Metropolitan estate. It is an apportionment based on 
tbe testimony of respondent's aecountant, and is larger than the figure 
of $20,000 for the same item reached by the insurance adjusters. Both 
are of necessity estimâtes, but for the reasons suggested in his testimony 
I accept the conclusion of the accountaut, whom hâve I found in thèse pro- 
ceedings to be not only accurate, but fair. 
The respondent's brief states the matter respecting this item as foUows: 

Clearing up car house ruins $30,047 27 

Adjusting loss 1,945 27 

Légal expansés 348 25 

Restoration of property 10,581 55 

$42,922 34 
Less Crédits. 

Deposit of Insurance moneys. $15,716 24 

Salvage 10,353 98 

Légal expenses pald 181 57 26,251 79 

Balance $16,670 55 

This item of insurance deposit of $15,716.24 bas been allovfed as a crédit 
to claimant In the answer to the second of the questions referred, and should 
not be again allowed. Aecumulated interest was also allowed. This balance 
should therefore be inereased by this auiount, maUing the item for "clearing 
up car house ruins," $32,386.79. The total amount of the affirmative claim of 
respondents against claimant will then be as follows: 

Electrifleation of First Avenue line $173,682 43 

Remodeling of First Avenue section of car house and installa- 
tion of lire protection 84,110 48 

Kemoval of car house débris 32,386 79 

Total $290,179 70 

The answer to the question proposed in subdivision (7) of the order will 
therefore be: The respondents, as receivers of the Metropolitan Street Rail- 
way, are entitled to a crédit of $290,179.70 by reason of moneys expended 
subséquent to their appointaient in putting the First Avenue line of the Sec- 
ond Avenue Company in fit condition to run and upon the property of that 
Company, and are entitled to a lien for the balance of such sum, if any, after 
deducting crédits to the claimant allowable as the resuit of this proceeding, 
with interest at 6 per cent, from November 13, 1908, and to a lien for such 
balance on the property of said company prior to the lien of its mortgage to 
Guaranty Trust Company. 

(8) What ducts and feeder cables located on franchises belongmg to the 
Second Avenue Company belong to the Metropolitan Street Railway Com- 
pany? 

By stipulation the question of ownership of the ducts was reserved, vinless 
the Xew York Railways Company required its considération, which it has 
not donc. The respondents, at whose instance, doubtless, this paragraph 
was inserted in the order, insist that what are known as the "A. C." or 
alternating current feeder cables in the ducts along the Second Avenue Unes 
belong to the Metropolitan estate, but concède that what are known as the 
"I>. C." or direct current feeder cables feeding Second Avenue Unes belong 
to the claimant. 

A. C. cables were used in conveying alternating or high tension current 
from varions power stations owned or controUed by the Metropolitan System, 
none of which was owned by the Second Avenue Company, to varions sub- 
stations in différent parts of the city, none of which, as is stipulated, belonged 
to the latter company. In thèse power stations the alternating current is 
converted into direct current and conveyed by the D. C. cables, mediately or 
immediately, to ducts along the Unes in the opération of which the direct 
current which they carried was used. A. C. cables, which were carried in 
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ducts along the Second Avenue Une, were used for the most part In convey- 
ing the alternating eurrent from a power house on First avenue and Ninety- 
Sixth Street to thèse varions substations, and such cables are used solely for 
that purpose. The Second Avenue ducts used to carry any of thèse A. C. 
cables were only a link in the chain of ducts needed to carry it from power 
house to substation, for none of thèse substations was on the Second Avenue 
Unes. ïhese A. C. cables were installed in the ducts by slmply drawing them 
through from manhole to manhole, which are about 400 feet apart, and there 
splicing them. They are not attached, so as to be irremovable, and can be 
readily drawn out. They are susceptible of ready Identification, and are in 
fact identified by a metallie tag bearing a number. The uncontradicted évi- 
dence shows that they were paid for by the Metropolitan Company, and not 
by the Second Avenue Company, which did, however, pay for the D. C. 
cables from the substations serving its owu line, ownership in which is con- 
ceded. The Metropolitan also used thèse ducts to carry D. C. cables from 
substations to Unes in its System other than Second Avenue Unes, which it 
paid for, and which, too, are removable and capable of identification. 

The learned counsel for the claimant urges that thèse cables, whether paid 
for or not, became fixtures when they were threaded through the ducts. 
Whether personalty takes on the légal characterlstics of real property dé- 
pends as mueh upon the Intention of the parties between whom the ques- 
tion arises as upon anything else, and the intention which the facts suggest, 
or which the law déclares that they suggest, controls. Hère it cannot be as- 
sumed, so far as the A. C. cables are concerned, which were not charged to 
the Second Avenue Compauy, and which were useless to it, as it owned 
neither power house nor substation, that the parties Intended that title shonld 
vest in it slmply because a portion of such a cable on its way from power 
house to substation was passed through ducts on its line ; and the same is 
true of D. C. cables to Unes other than Second Avenue Unes, which the line 
using them paid for, and which happened to pass in part through Second Av- 
enue ducts. Such facts suggest only a contrary intention. Neither do I 
think it of any importance whether such A. C. or D. C. cables happened to 
be in the ducts at the time the Second Avenue lease went into effect. It is 
inferable from the évidence that the Metropolitan, while not nominally, was 
actually, in control of the work of electrification then in progress and begun 
in anticipation of the lease, and if it strung cables through thèse ducts for 
use on other Unes for which the Second Avenue was never asked to pay, and 
for which it would not under the lease hâve been bound to pay, that fact 
would not be sufficient to give the claimant title. 

Subject to crlticisms of counsel as to form, I suggest the followlng answer 
to the question (8) contained in the order: The question of the title to ducts 
located on franchises belonging to the Second Avenue Company bas beau re- 
served by stipulation. AU alternating and direct eurrent feeder cables in 
such ducts, except such direct eurrent feeder cables as were paid for by the 
Second Avenue Company, and which are shown in Respondent's Exhibit JJ.T 
in this proceeding, with that portion of two feeder cables numbered 127 and 
128 in ducts on First avenue, from Ninety-Sixth street to Bighty-Sixth street, 
and on Eighty-Sixth street from First to Second avenue, belong to the Metro- 
politan Street Railway Company ; the alternating eurrent feeder cables be- 
ing shown in Claimant's Exhlbits 34b, 35, and 36, of January 1, 1913. 

Respondents will file and serve a proposed report accordingly ; claimants 
to file and serve objections and proposed amendments thereto within ten days 
after such service, to be passed on at a hearing thereafter, on a date to be 
flxed at convenience of counsel. 

John W. Grigg3, of New York City, for claimants. 

Strong & Mellen, of New York City (Charles H. Strong, of New 
York City, of counsel), for receiver of Second Ave. R. R. Co. 

Masten & Nichols, of New York City (Arthur H. Masten and Wil- 
liam M. Chadbourne, both of New York City, of counsel), for re- 
ceiver of Metropolitan St. Ry. Co. 
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L,ACOMBE, Circuit Judge. This claim has been treated by the spé- 
cial master in two separate opinions, viz., "Use and Occupation Pro- 
ceeding" and "Motors Proceeding." As a single report covers both, 
they will be disposed of hère in a single opinion. 

[1] 1. The main discussion is on the question whether the Second 
Avenue is entitled to recover rental (taxes being considered rental) stip- 
ulated in the lease for the entire period of occupation by receivers, or, 
as the spécial master held, for a part of that period, or the net earn- 
ings of the property during the entire period. Whatever may hâve 
been held in other cases, many of which are cited on the briefs, and 
none of which it is thought precisely fit the complications of this 
particular system, it seems to me that the several deliverances of the 
Circuit Court of Appeals in the above-entitled causes hâve settled the 
question for this court. As to each and every one of the many leased 
lines, "unless and until [receivers] adopt the lease, there is no privity 
[between lessor and receivers] and no liability upon the lease." 198 
Fed. 721, 117 C. C. A. 503. PVom the very beginning, ail thèse les- 
sors knevif that the whole System was in receivers' hands, and knew 
that the latter were under no obligations to pay stipulated rental. If 
they were unwilling to hâve their property used and occupied under 
such an arrangement, which might end in their receiving net earnings 
only for such use and occupation, the court was open to them for ap- 
plication to hâve a prompt détermination made as to whether the lease 
would or would not be adopted. None of them made such application, 
for the very good reason that they well knew that thèse rentals were 
ail fixed in more prospérons times at high figures, amounting to more 
than could then be earned from the opération of the roads. Presum- 
ably it was hoped that with the lapse of time conditions would improve, 
and that either receivers or a reorganization company would eventual- 
ly adopt the leases. 

It might well be better to wait in uncertainty rather than to force a 
décision which would couvert the uncertainty into a disastrous certain- 
ty. There seems to be no spécial equity which should call for a modi- 
fication of the rule laid down by the Circuit Court of Appeals. The 
amount to be paid for use and occupation by receivers from Septem- 
ber 25 to November 12, 1908, when the road was turned back to the 
lessor, is the net earnings of the road for that period. The total rev- 
enue from the opération of the road should be first ascertained, and 
from it should be deducted the proper charges against such revenue; 
the resuit will be the net. Although ail the figures were before him, the 
spécial master has apparently made no finding as to ail of thèse items of 
charge and countercharge, except for the period from March 1, 1908, 
to November 12, 1908. In conséquence it will not be possible for this 
court itself to détermine the amount; the case will hâve to go back 
to the spécial master, with a statement of the opinion of this court as 
to varions controversies which hâve arisen on the accounting. 

[2] 2. In figuring as he did the amount of receipts for the shorter 
period, the spécial master prorated total receipts on the basis of mile- 
age. It is objected that there should be a larger allowance to the 
Eighty-Sixth Street (branch) Line, because its eastern terminus was the 
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Astoria Ferry, which claimant insists "controlled" a large part of the 
business. The master's method is the only practical one; the other 
proposed method involves too many spéculative éléments. 

3. Receivers contended that the pro rata of receipts from advertis- 
ing in the cars should be reduced, on the theory that the advertising of 
the Second Avenue was only one-fif th the value compared to the rest 
of the System, because "the purchasing power of the passenger" dé- 
termines the value of the line for advertising;. This also is too spéc- 
ulative; the master's method of determining thèse receipts was cor- 
rect. 

This disposes of ail items on the one side of the account. Next to 
be considered are the items in controversy on the expenditure side of 
the account. 

4. The first of thèse treated of in the report is "Maintenance of Way, 
Ordinary." It seems entirely clear upon the évidence that the amount 
of that can be determined only on the car mileage basis. The mas- 
ter so finds, although he does not give the figures for the fuU period. 
He allows, however, a déduction of $14,662.83, as his conclusion from 
conflicting testimony. In controversies concerning the large sums in- 
volved hère, it would be a waste of time, costing more in the end to 
every one, to go into the détails of so small a sum. The master's find- 
ing is approved, but if, when it cornes to a question of déductions 
from the pro rata for the longer period, claimant undertakes up- 
on évidence already in to increase the amount of this déduction to 
a more substantial sum, this court will consider the whole amount of 
the claimed déduction open, and will examine into it. 

It is understood from the opinion that the item "Maintenance of 
Equipment, Ordinary," is not in dispute. 

5. The next item is "Maintenance of Equipment, Extraordinary." 
By reason of the unfortunate division of this single claim into two 
proceedings, the master seems to hâve concluded that he could not 
make an allowance for this amount. It is therefore referred to him to 
find what is the amount of such expenditures, directty chargeable on 
the proof to Second Avenue equipment for the whole period, exclu- 
sive of the motors, which will be referred to later on. 

6. The next item is "Wages of Car House Employés." There does 
not seem to be any objection to the master's finding of this amount, 
and it is approvçd. Whether accounting for net earnings during the 
full period will produce some exception to his ruhng cannot be told, 
until the accounting on that basis is concluded. 

7. The next item is for "Tube Cleaning," as to which there seems 
to be no exception to the master's finding, which is for the full period, 
and which is affirmed. 

8. The next item is for "Power Charges" during the long period. 
No argument against his finding is presented, and it is affirmed. 

9. The same disposition is made of the item "Légal and Claim Ex- 
penses" for the same reason. Also gênerai expenses — prorated on mile- 
age basis. 

[3] 10. The next subject of controversy is the motors G. E. 1000 
and G. E. 57. The subject is most fully and carefully discussed in the 
master's separate report, "Motors Proceeding." His conclusion that 
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the receivers should hâve turned over to the claimant the motors of the 
later type, which, before their advent on the scène of opérations, had 
been substituted for the older type as more efficient, is entirely correct. 
So, also, are his findings as to value ; it being agreed ail around that 
physical delivery is undesirable now. It is understood that $156,750 
represents the value in November, 1908, when equipment was turned 
over, and thèse G. E. 57 motors should hâve been. Receivers, however, 
were bound only to turn over the substituted motors in the condition in 
which they found them. If they spent money to put them in an im- 
proved condition at the time when they should hâve turned them over, 
but did not turn them over in the condition in which they were in Sep- 
tember, 1907, that would be a proper réduction. 

To the proposition that claimant is to hâve its semiobsolete motors, 
as well as the higher type motors which bave been substituted in their 
place to mal<e its cars more efficient, I cannot assent. This conclusion 
is based solely on the text of the lease, which provides that on termina- 
tion the lessee will return equipment, except what has passed f rom ex- 
istence by death or destruction, and also substitutes, incréments, and 
additions. As construed, this would lead to the following resuit : Hav- 
ing received a small car carrying 20 passengers and a team of horses 
worth $200, the lessee substituted a larger car carrying 40 passengers, 
which this team of horses was toc light to haul. Therefore it bought 
a new team of heavier horses worth $300, and substituted them for 
service on this road, turning over the lighter team to other branches 
of the System, where the lighter cars were still run. The clause as con- 
strued would require the lessee to turn over, not only the more valua- 
ble new team, but also the old team, for which the new had been sub- 
stituted, unless it had taken the précaution to shoot the new team the 
day before the lease terminated, so that "death or destruction" would 
eliminate them from further considération. There is no argument in 
the briefs — other than the text of the clause — to support this con- 
struction, and I find it so difficult to conceive that intelligent men would 
hâve agreed on such a contract, for no obtensible reason, that it is much 
easier to conclude that the draftsman of the document was not gifted 
with the faculty of clear expression in his use of language. Quite pos- 
sibly he drew a perfectly intelligible and intelligent paragraph, into 
which amendments, intended to cover some spécial points, hâve been 
so inartificially injected as to distort its meaning. 

The proper construction secms to be this : If the particular pièce 
of equipment still exists and there has been no substitute installed, it 
is to be returned. If there has been a substitute installed, that is to be 
returned. If the substitute is less valuable than the original, the lessor 
shall bave his original, not the inferior, substitute. If tlie original has 
perished, so that he cannot get it, then to the returned substitute there 
must be added enough money to make it equal to the original. There- 
fore from the $156,750 there should be deducted the value in Novem- 
ber, 1908, of the G. E. lOOO's turned over. 

11. The master's conclusions as to the item of claim on account of the 
destruction of the car barn at Ninety-Sixth street are fully concur- 
red in. 
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12. There does not seem to be any contention that the master erred 
in his conclusions as to furnishing power ; they are confirmed. 

[4] 13. The master's conclusion as to the offset by receivers of the 
amounts they expended for electrification of First Avenue Line, etc., 
are fuUy concurred in. The décision of the Circuit Court of Appeals 
in the constroversy between lessor and lessee requires no différent dis- 
position of this item. Receivers occupy a very différent position from 
that of the lessee. They expended gênerai funds for the express bene- 
fit, and, since the lease was not adopted, for the sole benefit, of the 
Second Avenue, and it would seem grossly inéquitable that the latter 
should hâve its property thus improved at the expense of ail others 
interested in the fund. 

14. The master's conclusions as to ducts and feeder cables located on 
franchises are also affirmed. 

15. It is found on the proofs that the amount due by receivers for 
use of surplus space in Second Avenue car house during the period of 
occupation is $28,362.62. 

As stated before, the entire subject-matter of this claim, argued hère 
in two subdivisions, is sent back to the spécial master for a revised re- 
port in conformity to views above expressed. It might be possrble, 
with the assistance of some concessions on both sides as to figures, to 
amend the findings and conclusions on the record now hère. But the 
items are so numerous, and there is such a mass of detailed figuring, 
that it would be unsafe to do so, and much time would be lost in the 
attempt ; the spécial master, being thoroughly f amiliar with the détails, 
can dispose of them more accurately and expeditiously. Especially so 
because the sending of the case back to him for reconstruction of the 
report on the lines indicated in this opinion will not necessarily open the 
door to the taking of any additional testimony, except as indicated. 
When his revised report cornes hère, it may be affirmed pro forma ; ail 
exceptions to the original and the revised report being reserved to ob- 
jectors. It may then go to the Court of Appeals. 

A décrétai order may be entered, recommitting the report to the spé- 
cial master for revision in accordance with the views expressed in this 
opinion. 



PE.XNSYLVANIA STEEL CO. et al. v. NEW YORK CITY Rï. CO, et al. 
(and three other causes). 

(District Court, S. D. New York. November 2T, 1914.) 

Nos. 2-9, 2-33, 2-149, and 3-37. 

SïEEBT Railroads <©=>49 — Lease — Liabiliit of Lessee. 

In a lease of a street rallroad system, which operated as an asslgn- 
ment of prier leases under which the lessor held certain lines of the Sys- 
tem, the lessee covenanted to make good any détérioration in the prop- 
erty leased, and also in efEect to perform the conditions of the prior 
leases, which contained similar covenants with respect to détérioration, 
so long as its own lease continued in force. On the termination of such 
lease by the insolvency of both parties and the appointment of receivers 
for both, the lessor's receivers surrendered Its leased lines to the original 

©sjFor other case» see aame topic & KBY-NUMBBR in ail Key-Numbered Digest» & Indexe» 
219 F.— 61 



962 219 FEDERAL REP0RTE3E 

lessors, who were subsequently awarded damages under the détérioration 
clause In their leases, whlch were made charges agalnst the estâtes ot 
both thelr lessee and its assignée. Held, that as to such damages the as- 
signée was the principal debtor and its lessor the surety, and that ou an 
accounting between their receivers the lessor was entitled to recover the 
amonnt it should be requlred to pay in divldeuds to Its own lessors ; 
such amonnt, however, to be pald in fuU, and not merely allowed as a 
claim agalnst the Insolvent estate of the lessee. 

[Ed. Note.— For other cases, see Street Kallroads, Cent Dig. §§ 125, 126 ; 
Dec. Dig. <S=»49.] 

In Equity. Suit by the Pennsylvania Steel Company and another 
against the New York City Railway Company and others. In the mat- 
ter of the claim of the MetropoHtan Street Railway Company against 
the New York City Railway Company. On settlement of décrétai or- 
der. 

For former opinion, see 217 Fed. 423. 

LACOMBE, Circuit Judge. When the spécial master's report came 
up for confirmation, the items of damage were separately discussed. 
In one group there were included détérioration of track, etc., on the 
lines owned by the Metropolitan or held by it under leases which had 
not been terminated by receivers and the lines returned to lessors. In 
another group there were included the like détériorations on the Unes 
such as Second Avenue and Central Park, which had been thrown ofï 
f rom the System during receivership. Apparently thèse were separate- 
ly presented and discussed, because the Court of Appeals had held that 
the leases of those lines had been assigned to the New York City Com- 
pany, and had sustained claims of those lessor roads for détérioration 
against the estâtes of both défendant companies. 

By reason of this circumstance the court's attention was given ex- 
clusively to a considération of the respective obligations of the com- 
panies arising merely under assignment of the several leases. The con- 
clusion was that the Metropolitan could prove against the City Com- 
pany only such sum as it might itself actually pay to each lessor com- 
pany for détérioration. As neither estate is solvent, the resuit would be 
that the Metropolitan could prove only the amount of the dividend each 
lessor Company obtained from its estate, but that dividend, being proved 
against an insolvent's estate, would be itself scaled dovi'n and become, 
in cash recoverable, only a part of the cash the Metropolitan will hâve 
to pay out. 

This seems inéquitable, and attention bas now been called to the 
clauses in the Metropolitan-City lease under which claims for détériora- 
tion of the owned lines were liquidated. Thèse claims were overlook- 
ed by this court when the claims arising on thèse segregated leased lines 
were being considered. They were broad enough to cover leased lines 
as well as owned lines, and would justify the liquidation of Metropoli- 
tan claims against City Company for détérioration equal to the full 
amount of such détérioration. This resuit, however, would be inéquita- 
ble, because the dividend which the Metropolitan estate will pay to its 
gênerai creditors will be less than the dividend which the City Company 

©==)For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



MONTGOMEKY LIGHT & W. P. OO. V. MONTGOMEKT T. CO. 963 

will pay to its gênerai creditors. In conséquence, the Metropolitan es- 
tate would receive f rom the City estate more than it will pay out to the 
lessor claimants. 

It is now suggested that an équitable disposition of the matter will be 
to decree that the Metropolitan estate shall be paid from the City es- 
tate the précise sum in cash which the former may hâve to pay to thèse 
lessor claimants. There seems to be no serions objection to such dis- 
position of thèse claims, and the décrétai order may be so f ramed as to 
provide for it. 

MOXTGOMERT LIGHT & WATER POWER CO. v. MONTGOMERY TRAC- 
TION CO. 

(District Court, M. D. Alabama, N. D. December 1, 1914. On MoUon for 
Modification of Huai Decree, December 9, 1914.) 

No. 303. 

1. IsjuNCTiOH ^=>58 — Nature of Relief — Enjoining Violation of Con- 

TRACT. 

A court of equlty may, where the facts of tlie case are .such that equity 
re([uires such relief, restrain the violation of négative stipulations in a 
contract, when the affirmative covenants are of such a nature that they 
cannot be specifically enforced. 

[Ed. Note. — For other cases, see Injunetlon, Cent. Dig. §§ 111-113 ; Dec. 
Dig. <g=>58.] 

2. Specific Pekfobmancb <S=>ô5 — Contbacts Enfobcbable — Conteacts 

Against Public Policy. 

A contract betvfeen a street raiUvay company and a povrer company, 
by which the latter agrées to furnish to the former the eleetric power to 
operate its cars, is not against public policy, as a délégation by the street 
railway company of a part of its duty to the public as a common carrier, 
in such sensé that It may not be specifically enforced in a proper case. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. §§ 173- 
176; Dec. Dig. <@=55.] 

3. Coepoeations «©=657 — Fobeign Cobpoeations — Noncompliance with 

State Law — Validity of Contbact. 

Complainant, a power Company, entered Into contracts with two street 
railroad companies to furnisli eleetric power for the opération of their 
cars for a term of years. The two contracts were essentially alike, but 
differed in some of their provisions. Subsequently défendant succeeded 
to the property and rights of both of the street railroad companies, and 
thereupon a new contract was made between complainant and défendant, 
abrogating one of the prier contracts, and recognizing the other as the 
one to be observed thereafter. Held, that the fact that at the time the 
last contract was made complainant, which was a foreign corporation, dld 
not hâve on file with the Secretary of State a désignation of an agent on 
whom process could be served as required by the law of the state, did not 
render such contract Invalid as a récognition and reaffirmance of the 
prior contract, and that the récognition and subséquent observance of 
such contract by both parties for a number of years rendered It binding 
on défendant 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2536-2541, 
2550, 2552-2554; Dec. Dig. <S=657.] 

On Motion for Modification of Final Decree. 

4. Appeal and Ereoe i©:=380 — Finality of Deceee. 

A decree for spécifie performance of a contract by which complainant 
agreed to furnish défendant with eleetric power to operate its street cars 

^ssFor other cases see same toplc & KEY-NUMBBR In ail Key-Numbered Dlgests & Indexes 
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for a term of years, to be paid for by défendant monthly, and also flnd- 
Ing the amount due thereunder to the date of the decree and awarding 
exécution therefor, is a final decree, from which an appeal lies, and Is not 
rendered interlocutory by the fact that the cause is retained for the pur- 
pose of enforcing payment of such other sums as may become due under 
the contract, which provision is merely in aid of the exécution of the de- 
cree for spécifie performance. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 429. 
432, 433, 450, 456, 457, 494-509 ; Dec. Dig. ®=>80.] 

In Equity. Suit by the Montgomery Light & Water Power Company 
against the Montgomery Traction Company. On final hearing. De- 
cree for complainant. 

See, also, 191 Fed. 657. 

Steiner, Crum & Weil and John R. Tyson, ail of Montgomery, Ala., 
for complainant. 

Rushton, Williams & Crenshaw, of Montgomery, Ala., and Gregory 
L. Smith, of Mobile, Ala., for respondent. 

CL,AYTON, District Judge. This cause is submitted upon the report 
of the spécial master and the exceptions thereto filed by the respondent, 
and for final decree upon the pleadings and proof. 

The relief sought by the complainant, as shown by the original bill 
as amended and the supplemental bill, is to enjoin the respondent Com- 
pany, its officers and agents, from disconnecting its wires and lines 
from the power plant and wires of the complainant, and from receiving 
or using direct electric current, for propelling and lighting respond- 
ent's cars and for other purposes, from any person, firm, or corpora- 
tion, other than complainant, under and in accordance with the contract 
entered into between the predecessors of the complainant and the re- 
spondent, respectively, on December 13, 1902. This contract provided 
that the electric current needed and used by the predecessor of the re- 
spondent should be obtained exclusively from the predecessor of the 
complainant.- And it is also sought to hâve ascertained the amount due 
from the respondent to the complainant for electric current supplied by 
the complainant to the respondent since the filing of the original bill 
and for the month in which it was filed, and for decree requiring the 
respondent to pay complainant such amount ascertained to be due for 
electric current so supplied. 

The complainant allèges that it has faithfully carried out its obliga- 
tions to the défendant, imposed by the terms of said contract ; that it 
had continued to do this from the beginning of the opération of the con- 
tract to the time of the filing of the bill ; that the respondent had, since 
entering into the contract, accepted its performance ; that said contract 
covered a period of 15 years, and that the unexpired portion of said 
contract was 7 years ; that the complainant was able, ready, and will- 
ing to carry out and perform every obligation of said contract, and 
was desirous of so doing, but that, notwithstanding, the respondent, in 
disregard of the obligations imposed upon it by said contract, was pre- 
paring to discontinue the taking of electric current from the complain- 
ant, and that the respondent had the intention of disconnecting its 

®=5Por other cases see same toplc & KBY-NUMBER In ail Key-Numbered Digests & Indexes 
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wires from complainant's power house and wires, for the purpose of 
taking the necessary electric current from the new power plant, which 
was then about complétée! in the city of Montgomery, and which was 
to be operated by the principal stockholder of the respondent; that 
unless restrained, as prayed for in the bill, the respondent would violate 
its contract with complainant, and discontinue the taking of electric 
current from complainant for the opération of its street cars ; that re- 
spondent would receive its entire current, for the purpoges provided 
in the contract, from the new power plant; and that if such acts, 
threatened by the respondent, were consummated, irréparable injury 
would be done the complainant, and so récurrent in its nature, and so 
uncertain of ascertainment, as to render inadéquate any remedy in a 
court of law. 

It is averred in the amended bill, and it is admitted in the answer, 
that the contract, the violation of which is sought to be restrained, was 
entered into December 13, 1902, by the Montgomery Light & Power 
Company, a West Virginia corporation, and the Montgomery Street 
Railway Company, an Alabama corporation. On January 8, 1903, the 
Montgomery Light & Power Company transferred and assigned to the 
complainant ail the property, rights, franchises, and privilèges owned 
by it, which assignment carried with it the contract made by the Mont- 
gomery Light & Power Company with the Montgomery Street Rail- 
way Company on December 13, 1902, and that on March 19, 1903, the 
complainant entered into a contract with the Montgomery Traction 
Company, an Alabama corporation, operàting a street railroad System 
in and near the city of Montgomery, separately and distinct from the 
Montgomery Street Railway Company. 

In the month of April, 1906, the several street railroad companies, 
which had entered into the contracts above mentioned, were Consolidat- 
ed into one corporation under the name of the Montgomery Traction 
Company. At that time the complainant was supplying to the several 
street railroad companies ail the electric current used for their opéra- 
tion under the two contracts hereinbef ore described, and after the con- 
solidation complainant continued to fumish the electric current to the 
Montgomery Traction Company to January 31, 1909, and for the cur- 
rent so furnished rendered to the traction company bills, which were paid 
or settled monthly in due course of business. The two contracts, the 
one with the Montgomery Street Railway Company, entered into De- 
cember 13, 1902, and the other with the Montgomery Traction Compa- 
ny, entered into March 19, 1903, were substantially the same so far as 
concerns the obligations from the power company to the street railroads. 
The only material différence between the two contracts is that in the lat- 
ter the power company was to supply current of a voltage not ex- 
ceeding between 550 and 600 volts, while in the former contract the 
voltage was not to exceed 550 volts, and, further, the former contract, 
that of December 13, 1902, provided for liquidated damages to be paid 
the street railway company, in the event the power company f ailed or re- 
fused to supply the current, in the sum of $300 per day of 24 hours, and 
at the same rate for any f ractional part of a day, during the period of 
such failure ; while in the second contract, that of March 19, 1903, it 
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was provided that for failure on the part of the power company to sup- 
ply the traction company with current for more than 4 hours, in ac- 
cordance with the terms of the contract, the power company would 
pay to the traction company the sum of $100 per day as liquidated 
damages "for each and every failure on its part, which sum the trac- 
tion company is hereby authorized to retain and deduct from any pay- 
ment that may be due or to become due to the power company here- 
under." 

On January 30, 1909, and after the consolidation of the street rail- 
road companies, there was a contract entered into between the complain- 
ant and the Consolidated company, the respondent hère, by the terms of 
which it was — 

"iBUtually agreed that the contract between the Montgomery IJght & Water 
l'ower Company and Montgomery Traction Company, dated the 19th day of 
March, 1903, is hereby In ail things caneeled and annuUed, and the présent 
Montgomery Traction Company aud the présent Montgomery lâght & Water 
Tower Company, as they are now incorporated aud as they now exist, hereby 
further mntually agrée that the only contract in existence between them, as 
to the matters mentioned lu either of said contracts, in the future shall be 
that certain contract entered into between the Montgomery lÀght & Power 
(.'onipany, to which the Montgomery Light & Water Power Compiiny is the 
légal successor, and Montgomery Street Railvi'ay, to which the Montgomery 
Ti-action Company is the légal successor, and ail the terms of said contract, 
as the same was originally wrltteii and agreed to, shall hereafter be binding 
and obligatory on each of the parties hereto." 

And the contract contained tliis further provision: 

"Nor does this contract in any way annul or alïect or destroy any other con- 
tract between said companies other than the contract between the original 
Montgomery Traction Com!)auy aud Montgomery Light & Water Power Oom- 
])any, dated March 19, 1903." 

In the amended answer filed by the respondent the exécution of the 
contracts is admitted. 

Several grounds of défense were raised by the demurrers to the bill, 
and thèse liave heretofore been considered and passed upon, as will 
hereinafter be more fully stated. In the answer the respondent inter- 
posed several défenses, which may be summarized as f ollows : 

(1) That at the time the contract between the complainant and the 
respondent was made, on January 30, 1909, which provided that the 
contract of December 13, 1902, should be the contract under which 
complainant was to continue to furnish to the respondent electric cur- 
rent, the complainant, a foreign corporation, had not complied with 
the laws of Alabama, in that at the time of the making of said contract 
of January 30, 1909, there was not on file with the Secretary of State a 
certificate designating an agent at complainant's known place of busi- 
ness in Alabama, and that therefore the contract was void. 

(2) That the complainant had f ailed continuously to furnish respond- 
ent with sufficient current for the opération of its street cars when 
there were unusual crowds in the city of Montgomery on occasions such 
as baseball days, circus days, fair days, or days of expositions in said 
city. 

(3) That complainant had failed for 21/2 years preceding the filing 
of the bill to install and equip its power plant with such apparatus as 
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was necessary to furnish and deliver to the respondent current in the 
quantity required by respondent's railroad System, and also had con- 
tinuously for many years failed to furnish a libéral reserve capacity 
above the actual requirements of the street railroad System; that the 
apparatus employed by the complainant for furnishing power to the 
respondent was not in the best of repair, but was inadéquate and in- 
efifective. 

(5) That for 2% years preceding the filing of the bill the complain- 
ant had failed to so hâve its apparatus operated as to make the sup- 
ply of current to the respondent, for its street railroad, satisfactory, 
effective, or reliable. 

(6) That the complainant — 

"during the fair of 1909, and durlng 1910, and for the flrst six months of 
1911, violated sald clause In sald contract whicU provided that complainant 
should keep and maintaln Its apparatus and so operate the same as to make 
the supply of current to said street railroad effective, satisfactory, and re- 
liable, In that during said tinie it failed to adjust the circuit breakers on the 
switchboard from time to tlme so as to permit the various circuits of de- 
fendant's feeder System to recelve sufBcIent current for the opération of its 
cars, and on many occasions complainant's agents or servants, in charge of 
said switchboard, well knowing that there was a demand for current on said 
circuits, in excess of the settlng of said circuit breakers, failed to raise the 
settlng of said circuit breakers to enable the circuit so requiring additionai 
current to recelve the necessary current with whlch to propel the cars." 

(7) That there was not at ail times maintained by the complainant a 
reserve plant of sufficient capacity and properly equipped, in condition 
for immédiate opération, to supply current required by respondent's 
street railroad in the event of the failure of the water power or com- 
plainant's transmission lines, but that, during the two years prior to 
the filing of the bill, complainant's plant was not a reserve plant, and 
that the power generated thereby was continuously used by the com- 
plainant for the purpose of generating current to be supplied the re- 
spondent, and that frequently ail the power generated by both steam 
and water power plants was required to furnish sufficient current to 
supply the respondent for the opération of its cars, and that then the 
complainant had no sufficient reserve. 

It was admitted in the answer that it was the intention of the re- 
spondent to discontinue the taking of electric current from the com- 
plainant, which intention, it was further admitted, and insisted by 
respondent, was occasioned by the continued breach of the contract on 
the part of the complainant in failing to supply sufficient amount of 
current to respondent. It was also admitted that the intention on the 
part of the respondent to discontinue the taking of electric current from 
the complainant would hâve been carried into effect, but for the re- 
straining order of this court. It is contended by the respondent that, 
in carrying out this intention or purpose, the respondent was acting 
within its rights, and had, as a matter of fact, so far as it could do so 
under the restraining order of this court, notified the complainant of 
the termination of said contract. 

The foregoing statement contains substantially the issues that were 
presented or raised by the pleadings in the cause at the time of the 
appointment of the spécial master and the order of référence. It will 
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be observed that in setting out the défenses (see paragraph 6) the 
amendnient to subdivision (e) of paragraph 6 of respondent's ansM^er is 
quoted. The amendment was filed December 10, 1913, and modifies to 
some extent subdivision (e) of paragraph 6 of the answer, as filed De- 
cember 23, 1911. 

The case was heard on demurrer to the bill by Judge Jones, whose 
great learning is appreciated and whose death is lamented by the court 
and members of tlie bar. Every question of law in the case présent ed 
by the record, except one, was well considered and decided by him. 
The one such question not specifically passed upon, but which is now 
insisted upon, is that the complainant did not bave an authorized agent, 
as required by the Constitution and statute of Alabama on January 
30, 1909, when the contract of that date was executed, and that such 
contract is void. But this will be considered hereafter. 

In my opinion Judge Jones' conclusions, sustaining on demurrer the 
equities of the bill, are supported both by reason and authority. The 
style of the case is Montgomery Light & Water Power Co. v. Mont- 
gomery Traction Co. (C. C.) 191 Fed. 657. 

[1] Whether or not a court of equity will by injunction restrain 
the violation of négative stipulations in a contract (in the instant case, 
enjoin the respondent from taking current f rom any source, except the 
complainant), where the affirmative covenants are of such a nature 
that they cannot be specifically enforced, is sometimes a difficult ques- 
tion, and it is not an easy matter to reconcile the décisions in adjudi- 
cated cases. However, it may not be too much to say that the seeming 
conflict is attributable to différences in the facts and circumstances of 
the particular cases. In Wesley v. Eells, 177 U. S. 370, 376, 20 Sup. 
Ct. 661, 664 (44 L. Ed. 810), the Suprême Court said: 

"In Hennessey v. Woolworth, 128 U. S. 438, 442 [0 Sup. Ct. 109, 111 (32 L. 
Ed. 500)] thls court said: 'Specitic performance is not of absolu te rlght. It 
lests entirely in judicial discrétion, exercised, it is true, according to the set- 
tled principles of equity, and not arbitrarily or capriciously, yet always witli 
référence to the facts of the particular case' [clting other cases]." 

In the light of the authorities relied on by Judge Jones, in his opinion 
delivered in passing upon the demurrers in this case, and upon consid- 
ération of other cases, including those cited by complainant's and re- 
spondent's counsel, respectively, I am convinced that the bill in this 
case contains equity, and that, if tlie évidence sustains the facts aver- 
red therein, the complainant must be granted the injunctive relief 
prayed for. In addition to the authorities cited in the opinion of Judge 
Jones, I refer to the foUowing : Central T. Co. v. Wabash, etc., Ry. 
Co. (C. C.) 29 Fed. 546; Texas Co. v. Central, 194 Fed. 1, 114 C. C. 
A. 21 ; Union Pac. Ry. Co. v. Chicago, etc., Co., 51 Fed. 309, 2 C. 
C. A. 174; Prospect, etc., R. Co. v. Coney Island, etc., Ry. Co., 144 
N. Y. 152, 39 N. E. 17, 26 L. R. A. 610; Southern Ry. v. Franklin 
P. R. R. Co., 96 Va. 693, 32 S. E. 485, 44 L. R. A. 297; Schmidt v. 
L. & N. R. R. Co., 101 Ky. 570, 41 S. W. 929, 38 L. R. A. 809; Luni- 
ley V. Wagner, 1 De G., McG. & G. 604 ; Fomeroy's Equity Jurispru- 
dence, 775. 

[2] Counsel for the respondent, by oral argument and brief, insist 
that the contract involved hère, providing for the supplying of electric 
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current to enable the respondent to operate its street railroad, is against 
public policy, and that, this being the case, a court of equity will not en- 
force such a contract. The contention is that the respondent is a pub- 
lic service corporation, and is bound by its charter to serve the public 
as a common carrier of passengers ; that the contract between the re- 
spondent and the complainant, the basis of this suit, is an attempt to 
surrender or delegate the duties imposed upon respondent to another ; 
and that therefore the contract is against public policy and void. Of 
course, no court will lend its aid to the enforcement of an executory 
contract entered into by a corporation which is ultra vires or against 
public policy. This is the real gist or principle of the décisions referred 
to by respondent's counsel. Notably this is true in Thomas v. Rail- 
road Co., 101 U. S. 71, 25 L. Ed. 950, a leading case on the subject. 
There the court decided, Mr. Justice Miller delivering the opinion, that 
a contract by which a corporation renders itself incapable of perform- 
ing its duties to the public, imposed upon it by its charter, or attempts 
to absolve itself from its obligations to the public and the state, without 
the consent of the state, violâtes its charter, that public policy forbids it 
so to act, and that its actions of this nature are void. This case is often 
referred to in subséquent décisions of the Suprême Court. The prin- 
ciple there declared is not hostile to the opinion now entertained by this 
court. Branch v. Jesup, 106 U. S. 478, 1 Sup. Ct. 495, 27 L- Ed. 279; 
Oregon v. Oregonian Ry. Co., 130 U. S. 1, 9 Sup. Ct. 409, 32 L,. Ed. 
837; Pennsylvania Ry. Co. v. St. Louis, 118 U. S. 290, 6 Sup. Ct. 1094, 
30 L. Ed. 83 ; Central Trans. Co. v. Pullman Palace Car Co., 139 U. 
S. 24, 11 Sup. Ct. 478, 35 L. Ed. 55 ; Beasley v. Texas Pacific Ry. Ce, 
191 U. S. 492, 24 Sup. Ct. 164, 48 L. Ed. 274; Texas & Pacific Ry. v. 
Marshall, 136 U. S. 393, 10 Sup. Ct. 846, 34 L. Ed. 385 ; Pope Mfg. 
Co. V. Gormully, 144 U. S. 237, 12 Sup. Ct. 632, 36 L. Ed. 414. Fully 
recognizing the légal principle enunciated in the cases just cited, the 
court is of opinion that it is not applicable to the présent case. 

By the respondent's charter it assumed the duty of serving the public 
as a common carrier of passengers in and about the city of Montgom- 
ery. The contract hère under considération, by the terms of which the 
power company was to furnish to the street railway company current 
for propelling and lighting, and thereby operating, its cars, in order to 
comply with its charter rights and duties, cannot be construed to be a 
délégation by the respondent street railroad company to the complain- 
ant power company of the duty of the respondent as a common car- 
rier of passengers. On the contrary, it is évident that such contract 
merely provided a means by which respondent was to perform the duty 
imposed upon it by its charter and the discharge of which it owed the 
public. The street railroad company, the respondent, could hâve erect- 
ed and maintained its own power plant, and could hâve purchased from 
the operators of coal mines fuel to generate electric current; and it 
had the option, and the lawf ul right, to enter into a contract with the 
power company to buy and get its power direct for propelling its street 
cars, etc. In other words, it was not in contravention of public policy 
or ultra vires its charter for the street railroad company, the respond- 
ent,. to acquire the means or power of propelling its street cars, either 
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by building a plant, buying coal, employing the necessary labor, and 
generating the carrent itself , or by buying the current f rom some one 
else. 

[3] The respondent says that the contract entered into between the 
complainant and the respondent on January 30, 1909, is void and unen- 
forceable upon the ground that at the time it was entered into com- 
plainant did not hâve on file with the Secretary of State of Alabania 
an instrument in writing designating an agent at its known place of 
business in Alabama on whom process could be served as required by 
the laws of said state. Section 232 of the Constitution of Alabama is 
as follows: 

"No foreigu corporation shall do any business in this st^te wlthout liavlng 
at least one known place of business and au authorized agent or agents 
therein, and without flling wlth tlie Secretary of State a certified copy of its 
articles of incorporation or association. Sucli corporation may be sucd in 
any county where it does business, by service of process upon an agent any- 
^vhe^e in the state. The Législature shall, by gênerai law, provide for pay- 
aient to the state of Alabama of a franchise tax by such corporation, but 
sueh franchise tax shall be based on the actual auiount of capital employed in 
this state. Strictly benevolent, educatlonal, or religions corporations shall 
not be required to pay such a tax." 

Section 3642 of the Code of Alabama of 1907 is as follows : 

",S(.Î42. (1316) Foreign Corporation must File Instrument of Writing Desig- 
nating Agent and l'iace of Business in This State. — Every corporation not or- 
ganized under the laws of this state sliall, before engaging lu or transacting 
any business in this state, file an instrument of writing, under the seal of the 
eorpoi'ation and signed ollicially by the président and secretary thereof, desig- 
nating at least one known place of business in this state and an authorized 
agent or agents residing thereat; and when any such corporation shall aban- 
don or change its place of business as designated in such instrument, or shall 
Substitute another agent or agents • * * designated in such instrument 
of writing, such corporation shall file a new instrument of writing as hereln 
provided, before transacting any further business in this state." 

The évidence shows that the complainant in 1903 fàled with the 
Secretary of State of Alabama a proper instrument designating W. F. 
Vandiver as its agent at its known place of business in Alabama, which 
agent had died before the exécution of the contract of January 30, 
1909, purporting to cancel the contract with the original Montgomery 
Traction Company, and reinstating the contract between the Montgom- 
ery Light & Power Company and the Montgomery Street Railway 
Company, and declaring the latter contract to be the only one in force 
between complainant and respondent. This instrument designating 
Vandiver was the only one on file with the Secretary of State (the offi- 
cer nanied in the statute), although on April 24, 1907, complainant 
Il ad filed with the State Auditor a document certifying that Robert J 
Chambers was its agent. As stated, Vandiver died, on December 8, 
1908, and complainant did not file another such instrument with the 
Secretary of State until June 11, 1909, at which time it duly filed an 
instrument as required by the Alabama laws designating said Cham- 
bers as its agent. Chambers was the first vice président and gênerai 
manager of the complainant, and was in the active management of its 
business for a long time prior to the death of Vandiver and the filing of 
the instrument designating him, Chambers, as complainant's agent. 
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As before stated, at the time of entering into this contract of Janu- 
ary 30, 1909, there was then in existence the contract made December 
13, 1902, with the Montgomery Street Raihvay Company and the con- 
tract made by complainant with the Montgomery Traction Company on 
March 19, 1903, and the terms of said contracts were in ail essential 
particulars the same, with two exceptions, one relating to the qnantity 
of the voltage, and the other to the amount of liquidated damages. So 
far as such damages were concerned the contract of December 13, 
1902, was more favorable to the street railway company. This con- 
tract provided that the power company should supply current not "ex- 
ceeding 550 volts," and this contract further provided that when the 
power company failed or refused — 

"to supply the current hereinbefore agreed to be supplied, * * ♦ it shall 
and does hereby agrée to pay the street railway, as liquidated damages, the 
sum of three hundred dollars per day of twenty-four hours, and at the same 
rate for any fractional part of the day duriiig the period of such failure." 

VVhereas, the contract of March 19, 1903, stipulated that the power 
company should supply current in voltage "between 550 and 600 volts," 
as the traction company might require, and for any failure on the 
part of the power company — 

"for more than four hours to supply the traction company with current in 
accordance with the terms of this contract, the power company shall forfeit 
aud pay to the traction company the sum of one hundred dollars per day as 
liquidated damages for each and every failure on its part, which sum the 
traction company is hereby authorized to retain and deduct from any pay- 
ment that may be due or to become due to the power company hereunder." 

It is doubtful whether or not, under the pleadings in this case, the 
court is now called upon to pass upon this question. This ground of 
défense was interposed and set f orth in the f ourth paragraph of the an- 
swer fîled by the respondent on December 23, 1911. On January 8, 
1912, the complainant filed exceptions to this answer. The first of 
thèse was directed specifically to that portion of paragraph 4 of re- 
spondent's answer which set up the fact that at the time of the entering 
into of this contract of January 30, 1909, complainant did not hâve on 
file with the Secretary of State of Alabama an instrument in writing 
designating an agent at its known place of business in Alabama. Upon 
the submission of the case to the court, upon the exceptions filed to the 
answer, Judge Jones, then the judge of this court, sustained the excep- 
tions directed to the averments setting up this ground of défense, and, 
in passing upon the exceptions filed March 11, 1912, used the following 
language : 

"In mailing this rullng the court Is of opinion that, if the complainant was 
fully complying with the terms of its contract at the time the défendant at- 
tempted to rescind the same, breaches prior thereto, for which the défendant 
may hâve had the rlght to rescind it, and did not do so, are not a good dé- 
fense to the action. If complainant was then, in fact, complying with the 
terms of its contract." 

In view of this ruling, it would appear that this question should not 
be taken into considération as constituting one of the issues of law and 
fact now to be passed upon. 
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Pretermitting such a conclusion, however, let us state the relations 
of the parties, this complainant and this respondent, at the time the 
contract of January 30, 1909, was entered into and subséquent thereto. 
Prior to January 30, 1909, the two contracts were in force and opéra- 
tion, and they were, in every essential particular, except as to volt- 
age and liquidated damages, the same. Thèse différences hâve been 
hereinbefore stated. On January 30, 1909, the street railroad com- 
panies had been Consolidated into one company, as heretofore stated. 
and this company took the place of the two companies named in the 
two separate contracts, that of December 13, 1902, and that of March 
19, 1903. The new or consolidated company, standing in the place 
of both of thèse companies, was the possessor of both contracts and 
ail the rights thereunder. Thèse contracts were inconsistent, in the 
matter of the voltage to be supplied, and in the matter of liquidated 
damages to be awarded. After the contract of January 30, 1909, was 
entered into, the voltage was supplied on a basis of 550 volts (as per 
the contract of December 13, 1902), and not between 550 and 60O volts 
(as per the contract of March 19, 1903), and the liquidated damages 
were on the basis of $300 per day (as per the contract of December 
13, 1902), and not $150 per day (as per the contract of March 19, 
1903). For the many claims for interruptions that had been made the 
parties settled on the basis of $300 per day, as provided in the con- 
tract of December 13, 1902. The évidence further shows that claims 
for liquidated damages continued to be made by the parties, and set- 
tlements continued to be had of thèse claims according to the terms of 
the contract of December 13, 1902, up to the filing of the original bill 
herein on September 30, 1911. 

Admitting, for the sale of argument, that on account of the failure 
of the complainant to comply with the statute of Alabama, relating to 
the désignation of an authorized agent, the contract of January 30, 
1909, was void and did not establish any rights of the parties thereto, 
still this contract of January 30, 1909, is évidence of a mutual under- 
standing between the parties, and contained récitals which could be 
looked to for the purpose of clarifying any inconsistency or ambiguity 
as to the rights of the parties that arose by reason of there being in 
existence two separate" contracts between them relating to the same 
subject-matter and differing as to the matter of liquidated damages to 
be allowed. In addition to this there is undisputed évidence showing a 
continuons récognition on the part of both parties of the force and op- 
ération of the contract of December 13, 1902, which resulted in a prac- 
tical construction by themselves of what was considered their rights 
under the contract which had been previously made. And surely, if 
the contract of January 30, 1909, is a nullity, it cannot be looked to to 
abrogate the contract of December 13, 1902, under which the parties, 
as a matter of fact, continuously acted and dealt with each other. 

Contracts and dealings between natural persons, or corporations, 
until completely executed, are open to change or modification, and 
such change or modification requires no other considération to uphold 
it than the agreement of the parties. Such agreement may not neces- 
sarily be expressed, but may be implied from the circumstances and 
the conduct of the parties. Decatur B. & I. Co. v. Neal, 97 Ala. 717, 
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721, 12 South. 780; Sheffield F. Co. v. Hull C. & C. Co., 101 Ala. 446, 
477, 14 South. 672; Chicago v. Sheldon, 9 Wall. 50, 54, 55, 19 L. Ed. 
594. 

It is not disputed that the two contracts, that of December 13, 1902, 
and that of March 19, 1903, made prier to the death of Vandiver, the 
designated agent, were valid. The subséquent failure of the complain- 
ant to name another agent, or the failure to subsequently comply with 
the Alabama law, could not, and did not, affect the existing contracts. 
See S. S. & L. Ass'n v. Elbert, 153 Ind._ 198, 54_N. E. 753. In other 
words, the contracts, having been made in compliance with the statute 
requiring a designated agent, were binding and existing prior to the 
death of Vandiver, the designated agent, and the making of an agree- 
ment between the parties, determining by which one of the two con- 
tracts they were subsequently to be bound, if void because there was no 
designated agent in the state at the time of the making of this subsé- 
quent contract or agreement, then the original contract remained in 
force. This agreement, even if void, did not terminate the contracts 
which had been lawfully entered into and had not otherwise been ter- 
minated. Savings Inst. v. Michael, 81 Md. 487, 32 Atl. 189, 340, 33 L. 
R. A. 628, and note ; Bernhisel v. Firman, 89 U. S. (22 Wall.) 170, 178, 
179, 22 L. Ed. 766. 

As we hâve said, the voltage prescribed in the contract of December 
13, 1902, was 550 volts, and that of March 19, 1903, for 550 to 600 
volts, and the former contract provided that Hquidated damages should 
be fixed at $300 per day; whereas, under the latter, they were fixed 
at $150 per day. In thèse respects one or the other of the contracts 
must prevail, for they both could not operate in thèse particulars at 
the same time. This contract of January 30, 1909, is not a novation, 
but is in légal effect nothing more than a mère élection or a verbal réc- 
ognition that the contract of December 13, 1902, and not that of March 
19, 1903, should prevail in the matter of voltage and in the matter of 
Hquidated damages, and the conduct of the parties after having entered 
into the contract of January 30, 1909, constituted acted récognition of 
the force and opération of this contract of December 13, 1902. 

Again, and fînally, if the agreement of December 13, 1902, is void, 
the subséquent conduct of the parties fixed their status under the con- 
tracts with the Montgomery Street Railway Company (the respondent, 
as its légal successor) and the complainant, and both parties to the 
controversy are bound thereby. Hertz v. Montgomery Journal P. Co., 
9 Ala. App. 178, 62 South. 564; Southern Bitulithic Co. v. Hughston, 
177 Ala. 559, 58 South. 450. 

In Fine River Logging Co. v. United States, 186 U. S., at page 290, 
22 Sup. Ct, at page 924, 46 L. Ed. 1164, it is said: 

"Défendants' main reliance, however, is upon the construction of thèse con- 
tracts by the parties themselves, includlng the United States, and in support 
of their position they Invoke the gênerai rule that where both parties to a 
contract hâve by their subséquent conduct given it a construction différent 
from what the law might hâve griven it, the courts wlll adopt that construc- 
tion. * * •" 

In Insurance Co. v. Dutcher, 95 U. S. 269, 273 (24 L. Ed. 410) the 
court, recognizing this rule, said : 
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"The practical Interprétation of an agreement by a party to It Is always a 
considération of great weight. The construction of a contract is as much a 
part of it as anytUng else. There is no surer way to find out wliat parties 
meant than to see what they hâve doue. Self-interest stimulâtes the miiid to 
activity and sharpens its persplcacity. Parties in sueh cases often claim more, 
but rarely less, than they are entitled to. The probabilities are largely in 
the direction of the former. In considering the question before us, it is dif- 
flcult to resist the cogency of this uniform practice durlng the pçriod men- 
tioned, as a factor in the case." 

In Huntting Elevator Co. v. Bosworth, 179 U. S. 415, 435, 21 Sup. 
Ct. 183, 192 (45 L. Ed. 256), it is déclarée! : 

"The dealings and conduct of tlie parties in executing the contract disiicl 
ail question as to the proper interprétation to be given it." 

See, also, Topliff v. Topliff, 122 U. S. 121, 131, 7 Sup. Ct. 1057, 30 
L. Ed. 1110, and Lowrey v. Hawaii, 206 U. S. 206, 215, 27 Sup. Ct. 
622, 51 L. Ed. 1026. 

I conclude, therefore, irrespective of whether the complainant was, 
at the time of entering into the contract of January 30, 1909, remiss 
in not having filed with the Secretary of State an instrument in vvriting 
designating an agent at its known place of business in Alabama, the 
conduct of the complainant and the respondent running over a period of 
some years, continuously recognizing the existence of only one of the 
original contracts, and uniformly treating the other as if it were re- 
scinded, and said contract of January 30, 1909, being at least évidence 
of what was the intention of and déclaration on the part of the par- 
ties, that it is not now open to the respondent to say that the contract 
of December 13, 1902, was not in force at the time of the filing of 
the bill or at this time. 

Having determined that the principles of equity involved in this case 
are with the complainant, and that it has the right to maintain this suit, 
provided, of course, that the facts averred in its pleadings are sustained 
by the évidence, we are brought to a considération of the report of 
the spécial master and the exceptions thereto. 

The order of référence, made by the former judge of this court, con- 
tained the f ollowing provision : 

"It is ordered by the court as follows: (1) Phares Ooleman, Esq., is hereby 
appoiiited spécial master, to whom the above cause is referred to take the 
évidence and to make report thereof to the court, and he is direeted to take 
such testimony as may be offered by either of the parties upon the several 
Issues involved therein, and to report his flndings of fact thereon to the court 
at the earliest reasonable time practicable, together with a transcript of the 
évidence introduced by the parties. • * * (4) After the évidence intro- 
duced shall hâve been taken, the spécial master shall make a full report to 
the court of his flndings of fact upon the Issues involved, and copies thereof 
shall be delivered to the several counsel for the complainant and the respond- 
ent, respectively." 

The spécial master began the taking of the testimony on July 15, 
1912, and proceeded from time to time, completing such taking Febru- 
ary 14, 1913. The examination of the witnesses covered a wide iield of 
inquiry, as shown by the report and the transcript of the évidence. 
Much of the testimony was of necessity highly technical, and comprises 
several large volumes of nearly 2,000 pages, besides a great number of 
exhiV-its. Tlie report was filed in the court July 3, 1913. The duties 
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imposed upon the spécial raaster were industriously and ably perform- 
ed, which fact is attested by his well-considered, comprehensive, and 
plain report. 

The court has carefully considered each of respondent's exceptions 
to the report of the spécial master, together with the exhibits attached 
to such exceptions, and the testimony and exhibits introduced before the 
spécial master, and has corne to the conclusion that none of said excep- 
tions to the report of the spécial master is well founded. It would 
serve no good purpose to discuss in détail the separate exceptions and 
the évidence bearing thereon, inasmuch as the court is satisfied that the 
évidence introduced sustains the report of the spécial master and is 
sufficient to overturn the exceptions. 

This conclusion is reached without regard to the rules and practice 
and the décisions of the Suprême Court, which hold that the master's 
report is prima facie correct and that exceptions thereto will not be 
sustained unless error is clearly shown. Metzker v. Bonebrake, 108 
U. S. 66, 2 Sup. Ct. 351, 27 L. Ed. 654; Girard Life Ins. Co. v. Cooper, 
162 U. S. 529, 16 Sup. Ct. 879, 40 L. Ed. 1062. Suffice it to say the 
évidence shows to the reasonable satisfaction of the court that, at the 
time the respondent attempted to rescind the contract under which it 
was being supplied with electric current by the complainant, the com- 
plainant had fuUy complied and was complying with the terms of the 
contract. In addition to this, the court also finds that the apparatus of 
the complainant, for furnishing power to the respondent, under the 
contract hère involved, measures up to the requirements of the con- 
tract, and has been kept and maintained by the complainant in such 
condition and so operated as to make the supply of current furnished 
to the respondent as effective, satisfactory, ànd reliable as possible. 
In other words, the court finds that the complainant has, on its part, 
complied in every particular with the contract, and that the respondent 
had no just cause to rescind it. 

The last exception, filed by the respondent to the spécial master's 
report, is addressed to that portion of the report which ascertains the 
amount of the liability from the respondent to the complainant for cur- 
rent furnished for the month of September, 1911, and each of the 
months thereafter, down to and including January, 1913, and raises the 
contention that the ascertainment of any indebtedness from the re- 
spondent to the complainant was not referred to the spécial master. It 
is manifest that under the order of référence the spécial master was 
directed to take such testimony as might be offered by either of the par- 
ties upon the several issues involved in the case, and to make report to 
the court upon his findings upon the issues and facts. The supple- 
mental bill was filed January 8, 1913, in which complainant asked that 
respondent be required to account to it and pay for the current furnish- 
ed during the month of September, 1911, and since the filing of the 
original bill. The respondent answered, making a gênerai déniai. 
Ilowever, prior to that time the complainant had filed its pétition pray- 
ing for the ascertainment of this amount. It is also évident from the 
record that counsel for the respondent, in the examination of the wit- 
nesses, treated this as one of the issues involved in the référence before 
the master, and as within his province to détermine. 
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Aside from this, however, under the évidence adduced, the correct- 
ness of the spécial master's finding of the amount due by the respond- 
ent to the complainant for current furnished during the period referred 
to cannot be doubted, inasmuch as it involved nothing more than a cal- 
culation of the amount due, with interest, upon bills rendered and 
which were not disputed by respondent. Clearly, it is the province of 
the court, upon ascertaining the correctness of such calculation, to adopt 
the same. 

A decree will be entered in accordance with the views herein ex- 
pressed. 

On Motion for Modification of Final Decree. 

[4] The complainant sought by the original bill the spécifie per- 
formance of the contract between the complainant and the respondent, 
and by the supplemental bill an accounting for the indebtedness accru- 
ing under the contract subséquent to the filing of the original bill. 

The decree adjudged that, upon every material issue of law and 
fact presented by the pleadings and évidence, the complainant was en- 
titled to the relief prayed for in the original bill as amended and in the 
supplemental bill. Further and specifically the decree states (1) that 
the several exceptions of the respondent to the master's report are 
overruled and the report is confirmed ; (2) that the complainant hâve 
the relief prayed for in the original bill as amended and in the supple- 
mental bill, and that the respondent, its officers and agents, be perpetu- 
ally enjoined from taking electric current from any person, firm, etc., 
other than the complainant, during the time covered by the contract, 
and so long as the complainant performs its part of the contract ; (3) 
that the complainant hâve and recover of the respondent $78,064.72, 
being the amount ascertained by the court to be due as principal for 
current furnished to the respondent up to the Ist day of February, 
1913, together with the interest thereon, which principal and interest 
were ascertained to be $93,613.75, and for this sum exécution was or- 
dered; (4) that this cause be retained in the court in order that the 
complainant might hâve an accounting from the respondent for ail 
amounts that hâve accrued since February 1, 1913, and that may here- 
after accrue, for current furnished and to be furnished under the con- 
tract between the parties, and complainant was given leave to apply to 
the court for such further and other orders as might be necessary in 
the premises; and (5) that the complainant hâve and recover of the 
respondent ail costs, etc. 

The respondent moves to modify the decree by striking theref rom 
so much thereof as ascertains and awards the amount of money due 
by the respondent up to the Ist day of February, 1913, or to stay the 
exécution for the collection of this amount until the court shall here- 
after render a decree ascertaining the entire amount due and to become 
due down to the time when the contract, the spécifie performance of 
which has been decreed, shall be ended, and bases the motion upon the 
contention that the decree is interlocutory, and that therefore exécu- 
tion is not a proper process for the collection of the amount which has 
been found to be due to the complainant by the respondent up to the 
Ist day of February, 1913, and that, because the decree is interlocu- 
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tory, as the respondent contends, the respondent is deprived of the 
right to supersede the decree for said sum of money and to obtain a re- 
view of it by the Circuit Court of Appeals. 

After having heard the oral arguments of the counsel for the re- 
spondent and the complainant, and after having considered and read 
the authorities cited in the brief s, I entertain no doubt that the decree 
is a final one, and that an appeal will lie f rom it, and that the appellate 
court will review the case on its merits. 

The main purpose of the suit has been accomplished, in that the 
spécifie performance of the contract has been decreed. The cause is re- 
tained in the court solely for the purpose of having a further account- 
ing for the electric current furnished to the respondent by the com- 
plainant since the Ist day of February, 1913, according to the terms 
fîxed in this contract. This accounting is no more than an inséparable 
incident to the performance of the contract virhich has been decreed. 
The bill was filed September 30, 1911. The spécial master took the 
testimony in the case and found the amount due each month, f rom and 
including September, 1911, and down to and including January, 1913, to 
be $78,064.72, averaging $4,592 per month. Under the contract the 
complainant is required to furnish and the respondent to receive the 
current or pov^rer, and the respondent is required to pay on the 5th of 
the month for the current or pow^er furnished to it during the preced- 
ing month. It certainly would not be in conf ormity to the contract, nor 
would it be équitable, to postpone thèse monthly payments until the con- 
tract is ended February 1, 1918. I entertain no doubt that the litiga- 
tion of the parties as to the merits of the case is terminated by the de- 
cree hère sought to be modified, and that nothing now remains to be 
donc but to carry into effect what has been decreed, namely, the spé- 
cifie performance of the contract, and, as a necessary incident thereto, 
payment for the electric current according to the terms of the contract. 
The fact that the cause is retained for an accounting for the electric 
current or power furnished by the complainant to the respondent un- 
der the contract, pending the litigation, and for such as complainant 
may hereafter furnish, does not change the character of the decree 
from a final to an interlocutory one. As I hâve stated, the cause is 
retained in the court solely for the purpose of carrying the final de- 
cree, which fuUy and finally détermines the rights of the parties, into 
exécution. 

In Thomson v. Dean, 7 Wall. 342, 19 L. Ed. 94, the bill sought to re- 
quire certain shares of stock to be transferred on the books of the 
Company to the complainants in spécifie performance of the contract. 
The decree directed this transfer, and, further, that an account be 
taken and stated of the amount paid and to be paid for the stock and 
as to dividends accrued and to be credited under the contract. There 
it was contended, as it is hère, that the decree was not final, because 
it left undetermined the state of the account between the parties. In 
that case (Thomson v. Dean) the court applied the rule laid down in 
Forgay v. Conrad, 6 How. 204, 12 L. Ed. 404, and on page 346 of 7 
Wall. (19 L. Ed. 94) the opinion quotes from the latter case as foUows : 

"When the decree décides the right to the property in contest, and directs 
It to be delivered up by the défendant to the complainant, or directs it to be 
219 F.— 02 
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solà, or directs the défendant to pay a certaiu sum of money to the complain- 
ant, and the complainant is entitled to hâve such decree carried Immedl- 
ately into exécution, the decree inust be regarded as a flual one to that es- 
tent, and authorizes an appeal to this court, although so much of the bill is 
retained in the Circuit Court as is necessary for the purpose of adjusting by 
further decree the accounts between the partjes pursuant to the decree 
passed." 

The court then further said: 

"The reasoning in the case just cited fully vindicates this rule, in our Judg- 
ment, as a sound construction of tlie acts of Congress relating to appeals, and 
is sustalned by the authority of several décisions. And it is quite clear tbat 
the appeal under considération Is within this rule. The decree for which it 
was talfen decided the right to the property in contest, directed it to be de- 
livered by défendant to complainant by transfer, and entitled the complain- 
ant to hâve the decree carried immediately into exécution, leavlug only to be 
adjusted accounts between the parties in pursuance of the decree settling the 
question of ownership." 

In Winthrop Iron Co. v. Meeker, 109 U. S. 180, 3 Sup. Ct. 111, 27 
L. Ed. 898, the bill sought to set aside as fraudulent tj;ie proceedings 
of a stockholders' meeting and to hâve a receiver appointed. It was de- 
creed that the meeting was fraudulent, that the lease executed in ac- 
cordance with the authority then given was void, that a receiver should 
be appointed with power to continue the business, and that an ac- 
count be taken of the profits realized from the use of the leased prop- 
erty and from royalties derived from ores mined by the défendants. 
There it was contended that the decree was not final, because it left 
nndetermined the account to be taken of profits derived from the use 
of the leased property and from royahies upon certain ores mined. It 
was held, on appeal, that the decree was final, because the main purpose 
of the suit had been accomplished, and that the accounting was ordered 
in aid of the exécution. The court said : 

"The accounting ordered is only in aid of the exécution of the decree, and 
is no part of the relief prayed for in the bill, which contemplated nothlng 
more than a rescission of the authority to exécute the fraudulent lease, or a 
cancellation of the lease if executed, and a transfer of the management of the 
affairs of the company from a board of directors, whose Personal iiiterests 
were in conflict with the duty they owed the corporation, to some person to 
be designated by the court. The litlgation of the parties as to the merits of 
the case is terminated, and nothing now remains to be done but to carry what 
bas been decreed into exécution. Such a decree bas always been held to be 
final for the purpose of an appeal. Bostwick v. Rrinkerhoff, lOG U. S. 3 [1 
Slip. Ct. 15, 27 L. Ed. T3], and the cases there cited." 

See, also, the followin^ authorities: McGourkey v. Toledo O. C. R. 
R. Co., 146 U. S. 536, 13 Sup. Ct. 170, 36 L. Ed. 1079; West v. East 
Coast C. Co., 113 Fed. 742, 51 C. C. A. 416; Chase v. Driver, 92 Fed. 
783, 34 C. C. A. 668; Grant v. E. & W. R. R. Co., 50 Fed. 795, 1 C. 
C. A. 681. 

I hâve carefully exauiined the cases relied upon in support of the 
motion, and I do not find that they are opposée! to the cases which I 
hâve referred to and quoted from. While there are expressions to 
be found to the effect that the whole litigation must be disposed of 
in order for the decree to be a final one, yet an examination of each 
case cited for respondent vvill reveal the fact that this means nothing 
more than that ail of the equities and the rights of the parties, as pre- 
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sented by the pleadings in the cause, must be deterniined. And when- 
ever a decree does détermine the equities of a bill and the issues pre- 
sented by it, the decree is a final one, notwithstanding the cause may 
be retained for an accounting between the parties and an accounting 
ordered in aid of the exécution of tlie decree. 

Of course, fairness and justice require that the respondent be not 
deprived of the right to hâve a review of the action of this court. But, 
as I hâve said, I am satisfied that the decree heretofore rendered in this 
cause is a final decree, and that upon appeal the action of the court 
will be fully reviewed. 

The further contention is made that the decree awarding an exé- 
cution for the sum ascertained to be due, in response to the issues 
presented and deterniined under the supplemental bill filed in this 
cause, violâtes equity rule No. 8 (198 Fed. xxi, 115 C. C. A. xxi). 1 
hâve carefully examined this rule, and it is clear to my mirid that coin- 
plainant is entitled to an exécution to enforce the collection of the 
amount adjudged to be due it, in aid of the exécution of the final decree 
adjudging complainant's right to hâve the contract performed by the 
respondent. 

The motion to modify the decree heretofore rendered in this cause on 
December 1, 1914, must be denied, and a decree virill be entered ac- 
cordingly. 

Note. — The United States Circuit Court of Appeals at Nev/ Or- 
léans, La., about December 15, 1914, refused to issue a mandamus to 
Judge Clayton requiring him to modify this decree; this court holding, 
as Judge Clayton did, that the decree was final 



In re CKOOK et al. 

(District Court, W. D. Washington, N. D. January 14, 1915.) 

No. 5351. 

1. CotTRTS <®=»366 — Exemptions — Constedction of State Laws. 

In a bankruptcy proceeding, the fédéral court is concluded by the con- 
struction of State exemption laws by the state court of last resort. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-937, 960- 
968; Dec. Dig. <g=366.] 

2. Exemptions <g=»52 — Sélection in Lieu of Exempt Peopebtt — "Otheb 

Propeeiï." 

Though "other property," In Rem. & Bal. Code Wash. § 563, subd. 4, 
exempting from exécution and attachment to each householder two cows 
with their calves, etc., and providiug that, in case sueh householder shall 
not possess or désire to retain such animais, he may sélect from his prop- 
erty and retain other property not exceeding $250 in value, bas been con- 
strued by the Suprême Court of the state as not including money, a 
debtor may sélect, In lieu of the animais specified, any other Personal 
property other than money; the rule of ejusdem generis havlng no ap- 
plication. 

[Ed. Note.— For other cases, see Exemptions, Cent. Dig. § 40; Dec. Dig. 
<S=>52. 

For other définitions, see Words and Phrases, First and Second Séries, 
Other.] 

©ssFor other cases see same toplc & KEY-NUMBER in ail Key-Numbered Dlgests & iDdeyes 
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3. Exemptions <®=34 — Statutoey Provisions — Libekal Construction. 

Courts hâve no power to add to or take from exemption statutes, but 
snch statutes must be liberally construed witli a view of efifectuating the 
object of the lawmakers. 

[Ed. Note. — For other cases, see Exemptions, Cent. Dig. § 4; Dec. Dig. 

4. Statutks iS=>20ô — Construction — Meaning of Language Used. 

Words or phrases usad in a statute are not to be taken separately, but 
are to be considered in relation to the entire statute, under the gênerai 
meaning applied to the main purpose. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 282; .Dec. Dig. 
<&=>205.] 

5. Exemptions <S=>52 — Statutort Provisions — Sélections in Lieu of Prop- 

erty mentione0. 

Even though the maxim, "Noscitur a soeiis," applies to Rem. Se Bal. 
Code Wash. § 563, subd. 4, exempting from exécution and attachment cer- 
tain animais, and providlng that, if the householder shall not possess or 
désire to retaiii such animais, he may sélect from his property and re- 
tain other proiierty not exceeding $250 in value, any property possessed 
by a debtor, deseribed or referred to in that section, may be selected in 
lieu of such animais, though not deseribed or referred to in subdivi- 
sion 4. 

[Ed. Note. — For other cases, see Exemptions, Cent. Dig. § 40 ; Dec 
Dig. <S=>52.] 

In Bankriiptcy. In the matter of J. H. Crook, doing business as 
the J. H. Crook Electric Company, bankrupt. On exceptions to re- 
port of the référée. Referee's décision reversed. 

G. D. Eveland, of Everett, Wash., for bankrupt. 
Louis A. Merrick, of Everett, Wash., for trustée. 

NETERER, District Judge. This is an appHcation on the part of 
bankrupt to set aside, as exempt, personal property, other than mon- 
ey, of the value of not to exceed $250, in lieu of the animais provided 
in subdivision 4 of section 563, Rem. & Bal. Annot. Codes and Stat- 
utes of Washington. It is admitted that the bankrupt is the head of 
a family and is entitled, under said section, to exercise the right of 
exemption ; that, at the time of filing his pétition in bankruptcy and 
schedules, he did not bave the animais specified in subdivision 4, 
supra, and did hâve the personal property selected, and did at that 
time, in writing, in conformity to the Bankruptcy Act (Act July 1, 
1898, c. 541, 30 Stat. 544 [Comp. St. 1913, § 9585 et seq.]), express 
a désire to sélect such personal property. 

[1, 2] The référée denied the right of the bankrupt to sélect the 
property selected in lieu of the animais, for the reason that the Su- 
prême Court of Washington, in Creditors' Collection Association, 
Appellant, v. Frank E. Bisbee et al., Respondents (Wash.) 141 Pac. 
886, filed July 7, 1914, held that the words "other property" could 
refer only to property of a like nature. This court, in the absence of 
a construction of tlie exemption statute by the Suprême Court of the 
State of Washington in Re Swanson (D. C.) 213 Fed. 353, filed May 
5, 1914, held that sélection could be made of other property not to 
exceed $250 coin in value, where the bankrupt did not possess, or did 

(S=3For other cases see same topic & KEY-NUMBER in ail Key-Numbered Digests & Indexes 



IN BE CROOK 981 

not désire to sélect, the animais named in subdivision 4, supra, and 
that money would come under the term "other property." The Su- 
prême Court of Washington, in Creditors' Collection Ass'n v. Bisbee, 
supra, based its conclusion upon Carter v. Davis, 6 Wash. 327, 33 
Pac. 833; In re Gerber, 186 Fed. 693, 108 C. C. A. 511; In re 
Scheier (D. C.) 188 Fed. 744; and Ballard v. Waller, 52 N. C. 84. 
Thèse cases were ail considered in Re Swanson, supra, and the déci- 
sion of the state court does not change my personal view ; and being 
concluded upon the question of the construction of a state statute by 
the décision of the state court of last resort (St. Louis Southwestern 
Ry. Co. V. State of Arkansas, 235 U. S. 350, 35 Sup. Ct. 99, 59 L. 

Ed. , U. S. Suprême Court décision, filed December 7, 1914), and 

the issue being of such vital concern in the administration of bank- 
ruptcy estâtes, and the fîrst impression being so radically opposite to 
what I believe the lavv to be, I hâve carefully examined the opinion 
and the cases upon which it is predicated, and am convinced that the 
only thing the court desired to say was that money cannot be select- 
ed in lieu of the animais named in the statute. 
The portion of the statute in question, reads: 

There sball be exempt, "to each householder, two cows, with theii calves, 
flve swine, two stands of bées, thirty-slx domestic fowls, and provisions and 
fuel for the comfortable maintenance of such * * * animais for six 
months: Provided, that in case such householder shall not possess or shall 
not désire to retain the animais above named, be may sélect from his prop- 
erty and retain other property not to exceed two hundred and fifty dollars, 
coin, in value." 

The state Suprême Court says: 

"The words 'other property' * » * can refer only to other property of 
a like nature to that specially mentioned, under a well-known rule of statu- 
tory construction. To hold that money falls within the phrase 'other prop- 
erty' is to do violence to the rule of ejusdem generis." 

And then discusses generally the relation of this provision to ail 
property, and further says that the court held in Carter v. Davis, 
supra : 

" 'It was sought to base the exemption right as a lieu exemption upon sub- 
division 3 of section 563, exempting to each householder certain enumerated 
animais and 'other housebold goods, utcnsils. and fumiture, not exceeding 
$500 coin in value.' This contention was denied : the court holding tbat no 
right was conferred upon the debtor to retaln other property of a différent 
eharacter in lieu of that authorized to be retaiued as exempt." 

The court confuses subdivision 3 and subdivision 4, supra. Subdi- 
vision 3 provides : 

"To each householder, one bed and bedding, and one additional bed and 
bedding for each additional member of the family, and other housebold good.s 
and utensils and furniture not exceeding $500.00, coin, in value." 

The additional sélection under this subdivision must be made from 
other housebold goods, utensils, and furniture, and clearly there is 
no provision of statute whereby a person could claim as exempt cer- 
tain enumerated animais in lieu of housebold goods, etc. Subdivision 
4, supra, provides for the sélection of other property in lieu of the 
animais named, but does not require it to be of a like eharacter, but 
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simply provides, in gênerai terms, that where the party does not pos- 
sess the cows with their calves and the five swine, or, having them, 
does not care to retain them, he may sélect from his other property 
and retain property, in lieu of the animais, not exceeding $250 coin 
in value, and in this sélection he may take household goods, utensils, 
and furniture, if he should happen to possess them, because there is 
no limitation to the provision, but he could not, under the provisions 
of subdivision 3, sélect the animais in lieu of household goods, be- 
cause this subdivision limits the sélection to other household goods, 
etc. 

The State court quotes the Circuit Court of Appeals in Re Gerber, 
supra, in support of its contention. The Circuit Court of Appeals 
rnade some référence to a quotation from the Carter Case, but did not 
décide the issue hère presented. On page 700 of 186 Fed., on page 
518 of 108 C. C. A., the court said : 

"The rules and fornjs prescribed by the Suprême Court under and by virtue 
of the Bankruptcy Act hâve the force and efliect of law, and it therefore 
seems to lis to resuit necessarily that the bankrupt hère, even though it 
should be conceded tliat he was not liinited to the species of property specifled 
in the statute of Washington, as hereinbefore indicated, lost any right he 
inay hâve had to the exemptions claimed, by his fallure to malte the claiui 
• * * wlthln the time legally prescribed therefor." 

No considération was given to the provisions of subdivision 4, su- 
pra, as distinguished from subdivision 3, supra; nor does it appear 
that the courts' attention was called to thèse provisions. It does ap- 
pear, however, that only a gênerai référence was made to the Carter 
Case, which, as will be shovvn, did not détermine, or attempt to déter- 
mine, the matter. 

In the Carter Case, Davis, acting under the direction of certain 
vvrits of attachment against the property of Carter, levied upon and 
took into his possession certain described Hve stock, consisting of 
horses, mules and cattle, together with other property. Afterwards 
a portion of the property was sold and two horses were sold for 
$165, and also ail of the live stock, except one cow and two calves, 
which were claimed and received by the respondent at the time of the 
sale, for which he received more than $250. Afterwards, on Janu- 
ary 19, 1892, Mrs. Carter, "acting for her husband and in his ab- 
sence," duly and regularly claimed of the appellant, as exempt from 
attachment and sale as being community property of the respondent 
and the said R. P. Carter, certain household goods and furniture not 
involved in the litigation and not exceeding $150 in value, and also 
$250 in coin, the proceeds of the sale of live stock selected in lieu of 
the exemptions provided for in subdivision 4 of section 486 of the 
Code of Civil Procédure, and also the sum of $165, proceeds deriv- 
ed from the sale of the horses and other property. The court said : 

"It will be observed that It does not appear that the respondent was a 
householder resldlng in this state at the time of the levy of the attachment, 
and, as such, entitled to the benefits of the exemption law. Nor does it ap- 
pear that she inteuds to carry on the business of fanning In the absence of 
her husband. But it does appear that, in claiming the property in ques- 
tion as exempt, she was acting for R. P. Carter in his absence. Now, conced- 
Ing that II. P. Carter was a householder at the time of the levy, and It 
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fl?pearing that his family cousisted of his wife, the respondent, only, he 
had a right as such householder, if entitled to any exemption wbatever, to 
retaln one bed and bedding, and other household goods and utensils and 
furniture, sucli as he migbt sélect, but not exceediug ?500 coin in value. Code 
Procédure, § 486, subd. 3. The respondent, as his représentative, selected 
the 'bed and bedding' and certain other household goods, utensils, and furni- 
ture, uot exceediug $150 in value, none of which was levied upon by the 
appellant, and then denianded of appellant, in lieu of other property of 
like eharacter which was not selected, and perhaps not even possessed by her 
husband, $2,ô0, the proceeds of the sale of the live stock above mentioned, none 
ot which was claiaied to be exempt at ail, and also the suui of ¥105, the 
proceeds derived from the sale of the two horses. ♦ * * xhe ciaim to . 
this $250, in the hands ot the sheriff, is manifestly unfounded iu law. The 
section of the statute referred to authorizes the sélection of 'other household 
goods, utensils and furniture,' and presci-ibes the method aud by whom such 
property may be selected, but confers no right to retain or sélect other prop- 
erty of a différent eharacter, in lieu ot that authorized to be selected and re- 
tained. But it is claiined by the appellant that in no event can the judgraent 
in this action be sustained, for the reason that the Législature bas expressly 
provided that the property of a person who has left the state with intent 
to defraud his creditors shall not be exempt from exécution or attachment. 
Code Civil Procédure, § 489. Ruch being the law, the judginent must be re- 
versed, irrespective of other considérations, unless the respondent has shown 
that she has some right or interest in the property claimed on behalf of her 
husband, beyond that which could be asserted by hini, and we are unable to 
perceive that she has done so. The husband himself could only clalm the 
property In controversy as a householder and a farmer, but, having absconded, 
he lost ail right of exemption in either capacity. And what the husband could 
not do the respondent could not do for him, as his agent or représentative. 
His rights can in no way be enlarged by the mère fact that the statute per- 
niits his wife to sélect as exempt, in his absence, such property as he might 
sélect if personally présent." 

Nowhere in the discussion of the issue in the Carter Case by the 
court was subdivision 4, supra, referred to, nor was its efifect consid- 
ered in the court's conclusion. 

The state court f urther says : 

"In the Scheier Case, Judge Budkin, in considering this same provision, 
holds that, if the bankrupt is not possessed of the animais speciflcally men- 
tioned, he is not entitled to retaln from his assets other property of the 
value of $250 in lieu thereof." 

The court has misconceived the issue in the Scheier Case. The 
only matter in issue in that case was whether a partner could claim 
exemptions from the partnership property, and Judge Rudkin said : 

'In Charleson v. McGraw, 3 Wash. T. 344 [17 Pac. 883], the Suprême Court 
of the territory held that a partner could not claim exemptions from part- 
ner.ship property under similar facts. • * * How far the décision of the 
Suprême Court of the territory is binding on this court ,may admit of 
question. * * * The construction placed upon a statute by the highest 
court within the jurisdiction of the law-making body becomes a part of the 
statute. and, if the Législature cannot add to the exemptions without im- 
pairing the obligation of existing contracts, certalnly no court should ac- 
complish the same results by a mère change In its décisions. However, if 
I should disregard the décision of the Suprême Court of the territory en- 
tlrely, the overwhelmlng weight of judlclal authority would lead me to the 
same conclusion." 

Again: 

"The fact that the other partner has consented to the allowance of the ex- 
emption does not change the rule." 
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And further said on page 746 of 188 Fed. : 

"The second question certifled must be answered In the négative for tlie 
same reason, and for the addltional reason that the statute does not permit 
the debtor to sélect other property in lieu of provisions and fuel for his family 
and feed for the animais thereln named." 

The only issue was whether a person could claim, as exempt, part- 
nership funds, and the further référence that a person cannot sélect 
other property in lieu of "provisions and fuel for his family and food 
for the animais therein named," and no statute appears anywhere au- 
•thorizing a person to sélect, in lieu of provisions and fuel for his family 
and food for the animais named, other property. 
The State court further says on page 888 of 141 Pac. : 

"The North Carolina case (Ballard v. Waller), considering a like provi- 
sion, says, 'The enumeration of particular articles, one cow and calf,' etc., 
concluding vplth the words 'and such other property,' by an established rule 
of construction restricts it to other property of a lilie kind." 

An examination of the case and the language of the statute discloses 
an intention to restrict the property to a like kind. No such language 
is employed by the Washington statute, except in relation to household 
goods. The debtor may retain other property under the Washington 
statute from his property, not from such other property, nor from 
like property, clearly referring to ail properties of which the bankrupt 
may be possessed and from which sélections may be made. 

The State court further says : 

"The case of McLarty v. Tibbs, 69 Miss. 357, 12 South. 557, In applying thia 
rule to an exemption statute, says: 'This is so palpably plain as to require no 
argument.' " 

A glance at the décision of the Mississippi court shows it is not ger- 
mane to the issue before the Washington state court. The court says 
(Woods, Judge) : 

"Tibbs, the défendant, Is a laborer, over the âge of 21 years, unmarried, 
and not the head of a family. Are his wages as such laborer, to the amount 
of $100, exempt from garnishment or other légal process? Unless we are 
to disregard the structure of the statute (paragraph 8, § 1224, Code 1880), 
and ail rules of légal and grammatical Interprétation, the exemption referred 
to is conferred upon heads of familles only. The flrst and third paragraphs 
of the section create the exemptions pecullar to mechanics and laborers. 
Paragraph 8 créâtes an addltional exemption, in pursuance of the gênerai 
policy of our laws for the protection of familles. In favor of ail heads of 
familles, regardless of the calling of such heads. The exemption sought by 
the appellee is found, not only In the paragraph conferring exemptions upon 
the heads of familles, but in the very sentence so conferring such exemp- 
tions. By every rule of grammatical construction, the exemption is limited to 
the heads of familles; and by that simple rule of légal tuterpretatlon, the 
gênerai words, 'every laborer or mechanic,' following the particular words, 
'each head of a family,' are to be referred to and controlled by such first 
used particular words ; and the true reading will theretore be, 'The wages 
of every laborer or mechanic who is the head of a family, to the amount of 
one hundred dollars, shall be exempt,' etc. But this vlew is so palpably plain 
as to require no argument." 

None of the cases cited by the Washington court lead to a solution 
of the issue hère. 
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The Washington statute provides for exemptions f rom real property 
and from personal property, two gênerai classes into which property 
is divided by ail modem writers. Exemption of property in lieu of 
property specifically exempted from either class, "real" or "personal," 
must be taken from that class, unless further limited, in which case 
it must be taken from the property to which it is limited. No distinc- 
tion is made in the Washington statute with relation to any classes of 
Personal property. Webster defines "property" to be "the exclusive 
right of possessing, enjoying, and disposing of a thing; ownership; an 
estate, whether lands, goods or money." The rule of ejusdem gener- 
is, contended for by the trustée and as discussed by the state court can- 
not be invoked. The provisions of the statute are plain, and it seems 
to me there can be no doubt as to the législative intent. A reading of 
subdivision 3, supra, where the additional exemption of household 
goods is allowed to the amount of $500 in value, but in which the sélec- 
tion is limited to "other household goods," etc., and subdivision 4, 
supra, where "he may sélect from his property and retain other proper- 
ty," than the animais, without any limitation, would seem to be con- 
clusive that the sélection can be made from any other property within 
that class, which is personal property, and which does include money. 
The Législature, in the adoption of the exemption statute, dealt with 
limitations. It limited the provisions of subdivision 3, but did not limit 
the provisions of subdivision 4, which, to me, is conclusive that no lim- 
itation was intended. 

[3] From a considération of this statute in the light and purpose 
controlling such enactments, which is to prevent a householder and 
his family from being deprived of the immédiate means of subsistence, 
in connection with the fact that the welfare of the unfortunate is the 
spécial object of the law's concern in the adoption of exemption stat- 
utes, and the further fact that thèse statutes hâve, from the earliest 
period of judicial détermination in the territorial and state courts of 
Washington, been liberally construed with a view of effectuating the 
object of the lawmakers, it would seem that the conclusion is inévitable 
that the debtor may sélect from his chattel property other property 
than the animais referred to, without limitation. Courts hâve no power 
to add to or take from exemption statutes. Justice Allyn, for the court, 
in Mikkleson v. Parker, 3 Wash. T. 527, 19 Pac. 31, in a considération 
of the personal property exemption statute, said : 

"It is a flrmly established principle that exemption laws must be liberall.v 
construed in favor of the poor clel)tor. They are based upon sound principles 
of justice and mercy. The right thus glven must not be forfeited, unless 
exact justice demands it." 

Judge Hoyt, in Dennis v. Kass & Co., 11 Wash. 353, 39 Pac. 656, 48 
Am. St. Rep. 880, said : 

"Exemption statutes should recelve a libéral construction, and the aim 
of courts should be to see that those entitled to the benefits thereof receive 

the same." 

In Puget Sound Dressed Beef &. Packing Co. v. Jefïs, 11 Wash. 466, 
39 Pac. 962, 27 L. R. A. 808, 48 Am. St. Rep. 885 : 

"Statutes exempting real property from sale on exécution hâve received a 
libéral construction by nearly ail the courts of this country. « • » And if 
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Btatutes exempting real property should be so construed, tliere Is no good 
reason why those exempting personal property should not receive a libéral 
construction. * * * And a very great majority of the courts of tbis 
country now liberally construe ail exemption statutes witliout regard to 
the property to which they relate. Such courts say that such statutes are 
remédiai and should receive such a construction as to give etîect to the in- 
tention of the Législature." 

In Bêcher v. Shaw, 44 Wash. 166, 87 Pac. 71, 120 Am. St. Rep. 982, 
Judge Rudkin, speaking for the court, said : 

"Wte thinli that a libéral construction of the statute requires us to so hold, 
and that any other construction would in a measure defeat the benelîoent 
purpose the Législature had In view." 

In North Pacific Loan & Trust Co. v. Bennett, 49 Wash. 34, 94 Pac. 
664, the court said : 

"Appellant's third contention calls for a strict cosntruction of the law, 
whereas courts hâve almost unlversally glven a libéral construction to stat 
utes of this character. Tn view of their benevolent purpose, ît is hltcbly 
appropriate that they should be liberally construed." 

And in State ex rel. McKee v. McNeill, 58 Wash. 47, 107 Pac. 1028, 
137 Am. St. Rep. 1038, Judge Parker said: 

"We do not think that the spirit of our exemption laws contemplâtes sucU 
a strict construction as counsel seeks to apply to this provision. * * * 
Following the gênerai rule, this court has liberally construed our exemptions 
in favor of the poor debtor." 

Circuit Judge Ross, for the court, in Re Gerber, supra, 186 Fed. 696, 
108 C. C. A. 514, said: 

"While It is welI-estaWished law that exemptions in behalf of unfortuuate 
debtors are to be liberally construed in furtherance of the object of such 
statutes, it should never be forgotten that courts hâve not the power fo 
legislate, and can no more add an exemption not fairly included within tbe 
statute than they can take one from the statute." 

The issue in the case at bar I do not believe to hâve been deter- 
mined by the décision of the state court in Re Creditors' Collection 
Agency, supra. In that case the matter in issue hère was not in issue. 
While the discussion by the state court was gênerai and was not in 
terms restricted to the question of whether money was intended to be 
considered as "other property," I am led to the conclusion, from the 
language employed, that it was not the intention of the court to in- 
clude, within "the rule of ejusdem generis," cows with their calves 
and swine, etc., only, even though it applied the rule, but rather that 
the lieu sélection must be niade from the debtor's personal property 
enumerated in the exemption statute (section 563, supra), and that, since 
money was not named in the statute, it could not be considered as of 
the same kind or class and within the rule. 

"The doctrine of ejusdem generis" is that "where an enumeration of 
spécifie things is followed by some more gênerai word or phrase, such gên- 
erai Word or phrase is to be held to refer to things of the same kind." 
Spalding v. People, 172 111. 40, 49 N. E. 993. 

"By application of the maxim 'ejusdem generis,' which Is only a restriction 
of spécifie application of the broader maxim 'noscuntur a sociis,' gênerai and 
spécifie words, which are capable of an analogous meaniug being associated 
together, take color from each other, so that the gênerai words are restricted 
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to a sensé analogous to the less gênerai (End. Interp. Stat. S 400) ; but It bas 
never been supposed that the rule required the rejection of the gênerai 
terms entirely, but only that they should be restricted to cases of the same 
kind as those expressly enumerated (State v. Williams, 2 Strob. [S. C] 474). 
On the contrary, it must yield to another equally salutary rule ot construc- 
tion, viz., that every part of a statute should, If possible, be upheld and given 
its approprîate force." Misch v. Russell, 136 111. 22, 25, 26 N. E. 528, 529, 12 
L. R. A. 125. 

"The rule of ejusdem generls," in statutory construction, is by no "means 
a rule of universal application, and its use is to carry out, and not to defeat, 
the législative intent When it can be seen that the partlcular word by 
whlch the gênerai word is followed was Inserted, not to give a coloring to the 
gênerai word, but for a distinct object, and when, to carry out the purpose 
of the statute, the gênerai word ought to govefn, it is a mistake to allow the 
ejusdem generls rule to pervert the construction." State v, Broderlck, 7 Mo. 
App. 19, page 20. 

[4, 5] Applying the well-known rules of statutory construction to 
this statute, first, that it shall be liberally construed (Washington court, 
supra) ; second, that words or phrases used are not to be taken sepa- 
rately, but considered in relation to the entire section under the gên- 
erai meaning applied to the main purpose ; third, that, if the main pur- 
pose is to afford protection to the family, the application of the max- 
im "noscitur a sociis" must be understood to apply to any other prop- 
erty described or referred to in section 563, supra, and not restricted 
to subdivision 4, in the absence of express limitation. Applying this 
rule, upon a strict construction of the statute, would not include mon- 
ey, but would include, even under a strict construction, any other prop- 
erty possessed by the debtor and enumerated in this section. 

The issue in Creditors' Collection Ass'n, supra, was whether money 
instead of animais could be selected. The state court said : 

"To hold that money falls within the phrase 'other property' Is to do 
violence to the rule of ejusdem generls." 

And then refers to the cases herein cited, and holds that money 
cannot be selected in lieu of the animais named. 

I hâve, through the courtesy of counsel, examined the brief s of ap- 
pellants presented to the state court on appeal in Creditors' Col'ection 
Ass'n, supra, and the discussion in the brief s and the issue which was 
presented, approached from every viewpoint, is conclusive, to my 
mind, that the act of the Législature of Washington, exempting cur- 
rent Vv'ages or salary to the amount of $100 for personal services ren 
dered by any person having a family dépendent upon him for support, 
from garnishment, except that, where the garnishment be founded up- 
on a debt for actual necessaries furnished, the exemption shall not 
be in excess of $10 out of each week's wages for a longer period than 
four consécutive weeks, was conclusive of the issue presented, and that 
the discussion, with relation to subdivision 4, was incidental and per- 
tained only to the relation it bore to the said act, except that under 
subdivision 4 money could not be selected in lieu of the animais named. 
Any other conclusion would be reading into the statute language which 
is not there, and would extend a broader scope and meaning to the ex- 
pression of the court in saying that money does not fall within the 
phrase "other property," under the rule of ejusdem generis, and would 
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lead to harsh and illogical conclusions. If the debtor did not hâve two 
cows with tlieir calves and five swine, he could not sélect two other 
cows with their caves and five other swine, nor could the ordinary 
man sélect $250 worth of fuel or provisions in addition to the six 
months' supply already provided for under this section. No such lim- 
itation was intended, nor did the state court so intend. Such limita- 
tion could only benefit the farmer. That is the only class who hâve 
such animais. It would deprive more than 60 per cent, of the house- 
holders of the state of this benefit of the act. I am satisfied that what 
the court said with relation to the lieu sélections provided in subdivi- 
sion 4, as applied to personal property in gênerai other than money, is 
purely obiter dictum, and the court does not express an opinion of 
subdivision 4, as it relates to other property, except that money can- 
not be selected in lieu of the animais named, and that the act of 1907, 
supra, Controls. The décision of the référée is therefore reversed, 
with directions that the lieu sélections be set apart to the bankrupt. 



PHILADELPHIA & R. RT. OO. t. UNITED STATHS et aL 

(District Court, E. D. Pennsylvania. January 16, 1915.) 

No. 1307. 

1 Commerce i®=388 — Interstate Commeece Commission — Oeders — Confobm- 
ity to complaints. 

Under Interstate Commerce Act Feb. 4, 1SS7, c. 104, § 3, 24 Stat. 380 
(Comp. St. 1913, i) 8565), making it unlawful for any common carrier to 
subject any particular locallty to any undue or unreasonable préjudice or 
di.sadvantage, section 13 providing that any person, etc., complaiuing of 
anytbing donc or omitted by any common carrier in contravention of tliat 
act, may apply to the Commission by pétition, and giving the Commis- 
sion the same powers on its own motion as when appealed to by com- 
plaint or pétition, and section 15 providing that when the Commission 
shall be of the opinion that any practices of any carrier are unju.st, un- 
reasonable, unjustly dlscriminatory, or unduly preferentlal or prejudicial, 
or otherwise in violation of that act, it may malie an order that such 
carrier or carriers shall cease and desist from such violations, where a 
manufacturer of cernent at Evansville filed a eomplaint chargiug that a 
carrier's rate on cément from that point to Jersey City discrimiuated 
against it aud agalust Evansville, and the Commission, having fouud that 
such rate discriminated against Jersey City, granted a reheariug, and 
upon the rehearing made a like finding and ordered the carrier to cease 
charging such rate, its order was not in excess of the Commisslou's power, 
because the eomplaint was not made by Jersey City nor by any citizen 
thereof as the Commission is more of an administrative than a judicial 
tribunal, and is not restricted in its procédure by the techuical rules pre- 
vailing in judicial tribunals nor restricted In its finding or its order to 
the précise point in dispute presented by the pleadings, but may extend its 
inquiry and aflix its order to other matters germane to the matter In in- 
quiry and involved in the considération of the principal point in contro- 
versy, provided the parties are not taken by surprise and are afEorded 
an opportunity to présent évidence, and the carrier was afforded an op- 
portunity on the rehearing, if not on the original hearing, to défend 
against the charge of discrimination against Jersey City, while discrim- 
ination against Jersey City, by reason of a rate between Evansville and 

iÊ=3For other cases eee same topic & KEY-NUMBER in a!l Key-Numbered Digests & Indexes 
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that point, was necessarily related to the question of discrimination 
against Evansville by reason of ttie same rate. 

[Ed. Note. — For otlier cases, see Commerce, Cent. Dig. §f 139, 141; 
Dec. Dig. ig^SS.] 

2. Commerce <S=»88 — Interstate Commerce Commission — Powebs — Discbim- 

INATOBY KATES. 

Where a railway company united witti other companies carrying cé- 
ment from a particular district in fixing relatively uniform rates to ail 
points east and south, except Jersey City, and charged tlie same rate as 
snch otlier companies to Jersey City on cernent destined for transship- 
ment to coastwise points, but charged a higher rate for cément shipped 
to Jersey City for local consumption, an order finding that this last- 
mentloned rate diseriminated against Jersey City, and ordering the Com- 
pany to cease charging such discriminatory rate, was not beyond the 
powers of the Interstate Commerce Commission on the theory that it 
based a finding of discrimination on the mère fact that such railroad 
Company did not conform to the rates charged by competing companies, 
as the discrimination consisted in the railroad company's own act in ex- 
cepting Jersey City from the advantages of relatively equal rates ac- 
corded ail other localities, especially as the function and jurisdietion of 
the Commission is the régulation of commerce and not the régulation 
of railroads, except in so far as they are instruments of commerce. 

[Ed. Note. — For other cases, see Commerce, Cent Dig. §| 139, 141 ; 
Dec. Dig. (®=>88.] 

In Equity. Bill by the Philadelphia & Reading Railway Company 
against the United States and another, to annul an order of the Inter- 
state Commerce Commission. Bill dismissed. 

William L. Kinter and Henry S. Drinker, Jr., both of Philadelphia, 
Pa., for plaintifï. 

Joseph W. Folk, of St. Louis, Mo., and Charles W. Needham, of 
Washington, D. C., for Interstate Commerce Commission. 

Blackburn Esterline, Spécial Asst. Atty. Gen., for the United States. 

George W. Aubrey, of Allentown, Pa., and Chester N. Farr, Jr., and 
William A. Glasgow, Jr., both of Philadelphia, Pa., for Allentown Port- 
land Cernent Co. 

Before HUNT and WOOLUEY, Circuit Judges, and DICKINSON, 
District Judge. 

WOOLLEY, Circuit Judge. By the prayer of the bill filed in this 
case, the court is asked to revoke and annul an order made by the In- 
terstate Commerce Commission against the complainant and other car- 
riers, commanding that they cease and discontinue certain unreasonable 
préjudices and disadvantages found to hâve been occasioned certain 
localities by tariffs imposed, under the foUowing circumstances : 

The cernent manufacturing plant of the Allentown Portland Cément 
Company is situate at Evansville in a cernent région in Pennsylvania 
known as the "Lehigh District." Located elsewhere in the same dis- 
trict are many other cément plants. The mill of the Allentown Com- 
pany is served only by the Philadelphia & Reading Railway Company, 
which, excepting at Evansville, serves no other cément mills in the dis- 
trict. The other mills are served by other carriers, which do not serve 
the mill of the Allentown Company. 

^ssFor otber cases see same topic à KEY-NUMBBR in ail Key-Numbered Digeets & Indexes 
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The Lehigh district is treated by ail the carriers as a "locality," and 
ail the carriers serving ail the mills located therein participate in mak- 
ing and maintaining relatively the same rates for transporting cernent 
l'rom mills variously situated in the district to destinations east and 
south, excepting to Jersey City. With respect to this exception, the sev- 
eral carriers, which serve the mills of the Lehigh district, other than 
the mill of the Allentown Company, charge a rate of 80 cents per ton 
f rom their respective points of shipment to Jersey City ; and the Read- 
ing Company, which serves exclusively the mill of the Allentown Com- 
pany, charges two rates from the plant at Evansville to Jersey City, 
namely, 80 cents per ton for cernent destined for transshipment to coast- 
wise ports, and $1.35 a ton for cernent intended for local consumption. 

The Allentown Company fîled a pétition with the Interstate Com- 
merce Commission alleging that the rate of $1.35 from Evansville to 
Jersey City for cément for local consumption charged by the Reading 
Company was, first, unjust and unreasonable ; and, second, that it un- 
duly discriminated against it and against the locality in which its plant 
was located. No contention was made that, in fixing rates for cernent 
from Evansville and from other points upon its line, the Allentown 
Company or the locality of Evansville was thereby discriminated 
against. The contention was that in participating with the other car- 
riers serving other mills in the same district in making and maintaining 
for the district the same relative rates to ail competing points, save 
Jersey City, the Reading Company by this exception discriminated 
against the Allentown Company and against Evansville as the locality 
in which its plant was situate. The Commission did not find the rate un- 
reasonable, nor did it expressly find that by the rate the Allentown Com- 
pany or the locality of Evansville was discriminated against, although in 
its report the Commission expressed the opinion that by the rate the 
Allentown Company was caused to labor under a prohibitory disad- 
vantage in marketing its product in Jersey City in compétition with 
other mills in the same manufacturing district, but found that, by the 
rate. Jersey City was prejudiced and discriminated against. Upon the 
report of the Commission, the Reading Company filed a motion for a 
rehearing. The motion was allowed, and a further hearing had, at 
which further testimony was taken. Upon the rehearing, the Commis- 
sion made a like finding that, by the rate imposed, the locality, not of 
Evansville, but of Jersey City, was prejudiced and discriminated 
against, and upon that finding based the order now before us for re- 
view, directing the Reading Company to cease and desist charging the 
rate complained of and to establish another that would avoid the préj- 
udice and discrimination occasioned by the former. 

It is conceded that findings of fact by the Interstate Commerce Com- 
mission are not reviewable, but it is urged by the complainant that the 
matters hère submitted are questions of law, which involve the power 
of the Commission to perform the act complained of , and, when speci- 
fied, are: First, (a) Whether the Commission has power to make a 
finding of discrimination against a locality, when that locality or one of 
its citizens is not a complainant. (b) Whether, under the pleadings, 
the Commission has power to find discrimination against a locality not 
therein specially designated as the locality discriminated against. And, 
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Second. Whether undue discrimination against a locality, as contem- 
plated by the statute, is restricted to discrimination in rates by a carrier 
between points exclusively upon its own Une, entirely vvithout regard 
to its effect upon commerce or the movement of traffic, or extends to a 
discrimination against a locality caused by a carrier fixing a rate from 
one point to another on its own line that is relatively différent from 
rates which it and other carriers participate in making for competing 
points upon the lines of ail of them. 

[1] First. The order in controversy was made under section 3 of the 
act to regulate commerce, which, among other things, provides : 

"That It shall be unlawful for any common carrier ♦ • * to subject 
any particular person, Company, flrm, corporation or locality, or any partlcu- 
lar description of trafflc, to any undue or unreasonable préjudice or disad- 
vantage In any respect whatsoever." 

The manner of invoking the protection of this provision of the act 
appears in sections 13 and 15, as follows : 

"That any person, flrm, corporation, company or association, or any mer- 
cantile, agrieultural, or manufacturing soclety or other organization, or any 
body politic or municipal organization, or any common carrier, complalning 
of any thlng done or omitted to be done by any common carrier • * ♦ In 
contravention of the provisions thereof, may apply to the said Commission 
by pétition, * * • whereupon « • » such common caiTier, who shall 
be called upon to satisfy the complaint, or to answer the same. • • • " 

It is further provided that : 

"The said Commission shall bave the same powers and authorlty to pro- 
ceed with any inquiry instituted on its own motion as though it had been 
appealed to by complaint or pétition under any of the provisions of this act, 
Including the power to make and enforce any order or orders in the case, 
or relating to the matter or thlng concernlng which the inquiry is had ex- 
ceptlng orders for the payment of money. No complaint shall at any time 
be dlsmissed because of the absence of direct damage to the complainant." 

Section 15, as amended, provides that: 

"Whenever, after a full hearing upon a complaint made as provided in 
section 13 of this act, or after full hearing under an order for investigation 
and hearing made by the Commission on its own initiative (either in exten- 
sion of any pending complaint or without any complaint whatever), the Com- 
mission shall be of opinion that any • • • practices whatsoever of such 
carrier or carriers * • * are unjust or unreasonable or unjustly dls- 
crimlnatory, or unduly preferential or prejudicial, or otherwise in violation 
of any of the provisions of this act, the Commission is hereby authorlzed 
and empowered to * * * make an order that the carrier or carriers shall 
cease and desist from such violation to the extent to which the Commission 
finds the same to exist. * • * " 

The question whether the Interstate Commerce Commission has pow- 
er to find discrimination against one locality in a proceeding instituted 
upon complaint, charging discrimination against another locality, dé- 
pends, first, upon the related circumstances of the case, and, second, 
upon the purpose for which the Commission was created and the mis- 
chief which it was intended to remedy. 

The Interstate Commerce Commission, while possessing quasi judi- 
cial powers, is primarily an administrative body. From the législative 
and judicial history of the act it appears that the purpose of the act 
under which the body was created "is to promote and facilitate com- 
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merce by the adoption of régulations to make charges for transporta- 
tion just and reasonable, and to forbid undue and unreasonable préfér- 
ences and discriminations." Texas & Pacific Ry. Co. v. Interstate 
Commerce Commission, 162 U. S. 197, 233, 16 Sup. Ct. 666, 680 (40 
Iv. Ed. 940). In the case of United States v. Louisville & Nashville 

Railroad Co. et al., 235 U. S. 314, 35 Sup. Ct. 113, 59 L. Ed. , de- 

cided December 7, 1914, the Suprême Court of the United States, 
speaking through Mr. Chief Justice White, said : 

"It is not disputable that from the begincing tlie very purpose for whlch 
the Commission was ereated was to bring into existence a body which, from 
its peeuliar chaiacter, would be most fltted to primarily décide whether 
from tacts, disputed or undisputed, in a given case, préférence or discrimina- 
tion existed, * * * and the amendments by whleh it came to pass that 
the flndings of the Commission were made not merely prima facie but con- 
clusively correct, in tase of judieial review, » * ♦ show the progressive 
évolution of the législative purpose." 

The promotion and facilitation of commerce being the purpose for 
which the statute was enacted and the Commission ereated, with power 
conclusively to détermine the existence of préjudice and discrimination, 
the Suprême Court has from tinie to time recognized the administrative 
character of the Commission as the instrument to effectuate that pur- 
pose. The Commission, therefore, being more of an administrative 
than a judieial tribunal, is not restricted in its procédure by the techni- 
cal rules that prevail in tribunals that are entirely judieial. In its ca- 
pacity of a judieial tribunal, the Commission may décide questions be- 
tween shippers and carriers upon complaint filed by one or the other in 
proceedings regularly instituted by one against the other, or, within its 
broader sphei-e, it may regulate commerce in respect to a matter in 
which there may exist no distinct parties in controversy, or as a consé- 
quence of which damage may not be claimed or sustained by any party 
to the investigation. It may institute of its own motion an inquiry as 
to a matter within its jurisdiction, and make and enforce its orders as 
in a proceeding instituted by an injured party. With such power, and 
with ail the parties before it in a proceeding instituted by pétition, as 
the one under considération, it is not contemplated that the Commis- 
sion, acting within its administrative sphère, should be restricted in its 
finding or its order to the précise point in dispute presented by the 
pleadings, as in an action at law, but may extend its inquiry and affix its 
order to other matters developed in the proceeding, which may be ger- 
mane to the matters in inquiry, and which are involved in the complaint 
and included in the considération of the principal point in controversy, 
provided always that the parties are not taken by surprise, and to them 
is afforded an opportunity to présent évidence upon which the Commis- 
sion may make a finding concerning both the original and the related 
matter. New York Central & H. R. R. Co. v. Interstate Commerce 
Commission (C. C.) 168 Fed. 131, 138. 

In the case under considération the défendant was summoned to an- 
swer and défend the charge that the rate complained of was a rate on 
cernent between Evansville and Jersey City prejudicial to the locality 
of the former. It has been held by the Suprême Court that : 

"In considering whether any particular locality is subjected to an undua 
préférence or disadvantage, the welfare of the communities occupying the lo- 
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calities where the goods are delivered Is to be considered as well as that 
of the communities which are in the locality of the place ot shipment." 
Texas & Pacific By. Co. v. Interstate Commerce Commission, 162 U. S. 197, 
233, 16 Sup. et. 666, 680 (40 L. Ed. M)). 

Whether or not the défendant was conversant with this rule and was 
unprepared to défend the charge of discrimination against Jersey City 
by the rate in controversy, it was aware of the Comtnission's view up- 
on its first report, and then was given an opportunity to défend, and 
did défend, on a rehearing, against the charge of discrimination against 
Jersey City. Therefore, while the défendant may not hâve entered the 
proceeding with a knowledge of ail it had to meet, it was afïorded an 
opportunity to meet ail that was charged against it before the hearing 
was closed and the final order made. Furthermore, the record fails 
to disclose any objection by the défendant to th'e scope of the in- 
quiry. 

The pétition in the proceeding -instituted by the AUentown Company, 
while charging discrimination by the défendant against it and the lo- 
cality in which its plant was situate, nevertheless charged that the rate 
imposed for the shipment of cernent from Evansville to Jersey City 
was the discriminatory act which formed the basis of its complaint. 
The rate was one imposed for the transportation of cément from one 
locality to the other, in the first of which existed the seller, and in the 
latter of which resided the purchaser. The défendant was notified that 
it was called upon to défend that rate ; and, although discrimination is 
charged against the former locality, it is difficult to see, in a case like 
this, how discrimination against one locality will not correspondingly 
affect unjustly the other — that is, it is difficult to see how a discrimi- 
nation against the purchaser at one point is not a discrimination against 
the seller at the other point. When discrimination respecting traffic 
between the two points is the only question in issue, the carrier can- 
not complain that it was not afïorded an opportunity to défend the 
tariff imposed, nor to défend against a possible finding of discrimina- 
tion against the locality of the purchaser at one end of the route, as 
well as against the locality of the shipper at the other end. The whole 
question of discrimination related to the whole transaction of commerce 
and its movement in trade from the maker to the consumer. The 
route was the same. The rate was the same, and, if discriminatory, 
the in jury existed as well to one locality as to the other, in that it im- 
peded commerce and prevented a purchaser buying as well as a vendor 
selHng. In this case, the finding of the Commission that the rate prej- 
udiced Jersey City was based upon évidence to meet which an oppor- 
tunity by a rehearing was afïorded the défendant, and the fact that 
much of the évidence upon which the finding was based was the 
same that was introduced for the purpose of proving préjudice to the 
locality of the seller is unimportant, inasmuch as it was likewise suffi- 
cient to find préjudice against the locality of the purchaser. The thing 
that was made the subject of the order was involved in the complaint 
and established by évidence. 

Is there any question that the Commission, with the parties before it, 
could hâve made the finding, of discrimination against Jersey City, if 
the inquiry had been based upon the complaint of Jersey City, or upon 
219 F.— 63 
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a like proceeding instituted of its own motion? If net, then with the 
parties before it, and with the discriminatory effect of the rate against 
the locality of Jersey City, being necessarily linked with and related to 
any question of discrimination against the locality of Evansville, and 
being openly made a part of the controversy, we see no reason why, 
in that proceeding, the Commission could not make the same finding 
and order as it could hâve made if the proceeding had been other- 
wise instituted. We are of opinion that traffic with the locality of Jer- 
sey City is so related to traffic with the locality of Evansville, the two 
localities being the termini of the journey for which the rate in con- 
troversy was fixed, that in the proceeding, as instituted and conducted, 
the Commission possessed the power to find discrimination against ei- 
ther one locality or the other. 

[2] Second. The remaining question presented from the viewpoint 
of the défendant, briefly stated, is whether the Commission, in finding 
discrimination, is restricted to discriminatory rates fixed by a carrier 
between différent points upon its own Une, or whether the Commis- 
sion has power to find discrimination against a locality, because a car- 
rier, serving that locality, does not conform its rates to lesser rates 
fixed by competing carriers. We do not think that this case présents 
in the abstract the question thus suggested by the défendant ; nor do 
we think the Commission compelled the défendant carrier to adjust its 
rate because independent carriers charged lesser rates. 

At first view it would appear that the défendant carrier established a 
rate from one locality to another on its own Une, and that other car- 
riers established on their Unes lesser rates between the same localities, 
and for that reason the défendant was coerced to lower its rate, with the 
resuit that its rate was not fixed by itself but was fixed by its competi- 
tors. That is not the reason which underlies the order of the Com- 
mission. The reason for the Commission's order exists in the fact that 
joint rates on cément from the Lehigh district to points of distribution 
east and south had been made by ail the carriers serving the différent 
mills in that district. In this joint tariff, the Reading Company uni- 
formly and consistently participated, excepting in the rate to Jersey 
City. Even in that rate the Reading Company participated when the 
cernent delivered for carriage was destined for transshipment to coast- 
wise ports, but for cément intended for local consumption it made an 
exception, and fixed a rate from Evansville to Jersey City that ex- 
cluded the Evansville cernent from the Jersey City market. The act of 
excepting Jersey City from the advantages of traffic rates, which, in 
participation with other carriers, it accorded other localities, was the 
act of the Reading Company and not the act of its competitors. The 
act of withdrawing from Jersey City the right it afforded ail other 
localities on relatively the same terms to procure the transportation of 
Evansville cément was the act of the Reading Company and not of its 
competing carriers. The act which in effect prohibited the sale of 
Evansville cernent in the Jersey City market, and conversely prohibit- 
ed the Jersey City market resorting for cément to the Evansville lo- 
cality, thereby stopping commerce in that commodity between the two 
localities, was the act, not of its competitors, but of the Reading Com- 
pany itself. 
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From thèse acts of the Reading Company, which were ail acts of 
its own, and by which Jersey City was singled out as the one locality 
to be excepted from the advantages of relatively equal rates accorded 
ail other localities of cément distribution, the Commission found that 
the Reading Company had discriminated against Jersey City, and ac- 
cordingly ordered it to cease and desist from maintaining a rate that 
produced such a préjudice and discrimination. 

The eiïect of excepting Jersey City from relatively the same rates 
which the Reading Company had participated with other carriers in 
prescribing for traffic from the Lehigh cernent région to markets south 
and east was to stop traffic in cernent from Evansville to Jersey City 
and make impossible the purchase of Evansville cernent either in Jer- 
sey City or in New York City below Forty-Third street by consumera 
in either or both of those very large purchasing districts. The pow- 
er of the Commission to find discriminatory such an exception to the 
joint traffic arrangement entered into dépends in this case upon the 
purpose and intent of the act which created the Commission. The 
purpose of the act, as pronounced by the Suprême Court, "is to pro- 
mote and facilitate commerce." This is its primary object. This is 
the end sought to be attained. This is the thing intended to be ac- 
complished. To efïectuate this purpose, there is conferred upon the 
Commission power to adopt "régulations to make charges for trans- 
portation just and reasonable, and to forbid undue and unreasonable 
préférences or discriminations," and, "in passing upon questions aris- 
ing under the act, the tribunal appointed to enforce its provisions, 
whether the Commission or the courts, is empowered to fully consider 
ail the circumstances and conditions that reasonably apply to the situa- 
ation." The Suprême Court has further held that in the exercise of 
its jurisdiction, in promoting and facilitating commerce, as applied to 
the situation before it, the tribunal "may and should consider the legit- 
imate interests, as well of the carrying companies as of the traders and 
shippers ; and in considering whether any particular locality is sub- 
jected to an undue préférence or disadvantage, the welfare of the 
communities occupying the localities where the goods are delivered is 
to be considered, as well as that of the communities which are in the 
locality of the place of shipment"; and when the act "says that no 
locality shall be subjected to an undue or unreasonable préjudice or 
disadvantage in any respect whatsoever, it does not mean that the Com- 
mission is to regard only the welfare of the locality or community 
where the traffic originates or where the goods are shipped on the 
cars. The welfare of the locality to which the goods are sent is also 
under the terms and the spirit of the act to enter into the question." 
Texas Ry. Co. v. Interstate Commerce Commission, 162 U. S. 197, 220, 
233, 16 Sup. pt. 666, 675 (40 L. Ed. 940). 

The situation in this case embraces two localities, and the welfare 
of the locality to which the goods are sent enters as readily into the sit- 
uation as the welfare of the locality from which they are sent. If the 
jurisdiction of the Commission were restricted to the régulation of the 
railroads, as distinguished from the régulation of commerce, the ques- 
tion presented might be différent ; but as the f unction and jurisdiction 
of the Commission is the régulation of commerce and not the régula- 
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tion of railroads, except in so far as they are instruments of commerce, 
the question résolves itself into the power of the Commission to regu- 
late commerce between the localities aflfected by the rate in controversy. 

The Commission has found, as a matter of fact, that in excepting 
the rate between Evansville and Jersey City f rom its otherwise complète 
participation in the relative rates established by ail carriers from the 
Lehigh district to points of distribution, commerce in cernent be- 
tween Evansville and Jersey City has been impeded, traffic arrested, un- 
due advantage afforded shippers from other points in the same ship- 
ping district, and undue préjudice and discrimination exerted against 
purchasers in the purchasing district. This fînding of fact cannot be 
disturbed by this court if the Commission in so finding acted within its 
powers. It is difficult to lay down any gênerai principle defining or 
limiting the purpose of the act and the power of the Commission cre- 
ated under it, and such is not attempted in this case; but, under the 
facts of this case, we are of opinion that a finding by the Commission 
of undue discrimination, efïected by the rate imposed, was within its 
power, and as that finding was a finding of fact, concerning the wis- 
dom or expediency of which this court has nothing to do, the order 
should not be disturbed. 

The bill is dismissed. 



DESTRUOTOR CO. v. CITY OF ATLANTA. 

(District Court, N. D. Georgla. October 15, 1914.) 

No. 53. 

1. CiuiHTs <®=3347 — Procedukb — Motion to Dismiss. 

A motion to dismlss a bill in eqiiity under the new equity rules must be 
considered as admitting, for the purpose of the motion, the truth of ev- 
erything alleged in the bill that is well pleaded, as in the case of a for- 
mer demurrer. 

[Ed. Note. — For other cases, see Courts, Cent. Dîg. § 921; Dec. Dis- 
©=5347.] 

2. Municipal Ooeporations <S=>254 — Contracts — Pekfoemancb — Rembdt. 

Where complainant contracted to bulld an Inclneratlng plant for de- 
fendant City for a specified price, the final payment to be due when the 
plant was in successful opération as shown by tests provided for — one at 
a time flxed by complainant, and the other at a time to be agreed upon 
between complainant and the city, within six months after the plant 
was ready for useful opération — a bill alleging that the plant had been 
completed, but that the city refused to pay or participate in the tests, 
stated a cause of action for équitable relief; complainant being abso- 
lutely entitled under its contract to hâve the tests made. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent Dig. §§ 
696-700; Dec. Dig. <S=3254.] 

S. Municipal Corporations ®=>254 — Conteacts — Pkrfoemance, — Acts of 
Matoe. 

In a suit against a city to compel performance of a contract to pur- 
chase and pay for an inclneratlng plant erected by complainant, alléga- 
tions of the bill, reciting acts and conduct of the mayor personally ad- 

€;s3For other cases see same topic à KEY-NUMBER In ail Key-Numbered Dlgests & Indexes 
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verse to complainant and not within his officiai capacity, were improper 
and would be strieken. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. §§ 
696-700; Dec. Dig. ©=3254.] 

In Equity. Suit by the Destructor Company against the City oi 
Atlanta. On motion to dismiss the bill. Denied. 

Evins, Spence & Moore, of Atlanta, Ga., and Martin, Fraser & Speir, 
of New York City, for plaintiff. 

James L. Mayson and W. D. Ellis, Jr., both of Atlanta, Ga., for de- 
fendant. 

NEWMAN, District Judge. This is a bill in equity filed by the 
plaintiflf against the défendant. The présent hearing has been on a 
motion made by the défendant to dismiss the bill. 

The bill, after the necessary jurisdictional averments, sets out that 
on July 9, 1913, the Destructor Company made a contract with the city 
of Atlanta for the érection by the company of a plant for the destruc- 
tion of the city's refuse. That contract, consisting of several docu- 
ments, is attached. 

It is further alleged : That about a year bef ore this contract was 
made the company had made a previous contract with the city provid- 
ing for the érection by the company of substantially the same plant and 
an electric generating plant for the utilization of the steam produced. 
That this contract had been made with a previous city administration 
and had been based upon a practice which had then been current in 
the city of Atlanta for many years under which one city administra- 
tion, in making contracts for important public works, pledged the moral 
obligation of the city to fulfill them in part during the succeeding ad- 
ministrations. That a suit was instituted against the city and the 
Destructor Company, in the superior court of Fulton county, to hâve 
this contract declared illégal and invalid. That the superior court held 
the contract to be légal, and the case was taken to the Suprême Court 
of the State, which reversed the décision of the lower court and declar- 
ed the contract illégal as being beyond the power of the city govern- 
nient. When this décision was announced, the Destructor Company 
had donc a large part of the work of erecting the plant, under the first 
contract, and on the city's land, relying in good faith on the advice of 
counsel of both the city and the company that the contract was légal 
and that the city would fulfill the moral obligation to perform it, and 
had expended large sums in such performance, but had received no 
payments from the city. That in this situation the présent contract was 
made. It difïered from the previous contract mainly in cutting out the 
electric generating plant, and thus making no provision for the utiliza- 
tion of the surplus steam produced in the opération of the plant, reduc- 
ing the contract price, which was $274,750 plus about $8,000 for extras 
allowed for excavation and foundation, by over $22,000, to the sum of 
$260,000, and providing that this reduced price be paid $125,000 cash 
upon the exécution of the new contract and the balance of $135,000 
when the plant was completed and proved by tests as prescribed in the 

©=jFor other cases see same topio & KEY-NUMBER in ail Key-Numbered Digests & Indexes 
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spécifications to meet ail requirements. That the $125,000 was paid by 
the city to the company under the présent contract, but the payment 
was delayed by the mayor about 30 days after the agreement as to 
terms had been reached. That on the signing of the présent con- 
tract the company entered upon the work of completing the plant, and, 
in accordance with the terms of the contract, the plant was ready for 
usefnl opération by Augnst 15, 1913, and the company thereupon noti- 
fied the city that the plant was so ready. That the city, a few days 
later, began regular delivery of the city's refuse at the plant, and the 
company has been operating the plant ever since and has kept the plant 
in continuons opération and destroyed ail of the city's refuse which has 
been brought to the plant, with a few unimportant exceptions. 

It is then alleged tliat the contract contains certain guaranties of per- 
formance in the matter of capacity, steam production, etc., and pro- 
vides that the fulfillment of thèse guaranties shall be determined by 
tests of 24 hours' dtn-ation, with a refuse mixture of certain specified 
proportions. The contract provides that the first test shall be made at 
u time fixed by the company and the second test at a time to be agreed 
upon between the city and the company, within six months after the 
plant was ready for useful opération. 

Ceî-tain clauses in the contract are then quoted, which relate to the 
right of the company to make changes in the incinerator if by doing 
so it may be made to satisfactorily fulfill the requirements of the guar- 
anty, and with référence to the work being donc to the satisfaction of 
the city of Atlanta and with référence to the percentage of garbage, 
stable manure, ashes, and rubbish of which the refuse of the city of At- 
lanta is represented approximately to consist and that the plant was 
built by the company to burn substantially the proportions of the sub- 
stances to be furnished as stated; that the proportions in the refuse so 
furnishcd was not in accordance with that provided in the contract, 
but variée! extremely therefrom. 

It is then alleged that the company, on finding the actual condition so 
very différent from those represented by the city and specified in the 
contract, to meet which the plant had been designed, did not lie back 
and claim that under the contract the plant need only burn refuse of 
the composition represented by the city, but, on the contrary, the com- 
pany spent every possible effort and a large amount of its own money 
to make such changes in the plant as were needed to make it meet guar- 
anties under actual conditions; and that, furthermore, the company 
has made thèse changes under the extra difïïculty of ail the time keep- 
ing the plant in opération and burning the city's refuse ; that the ex- 
pense and effort of installing the needed changes would hâve been 
very much less had the company shut down the plant to make the 
changes. 

It is then alleged that the company, at the time the bill was filed, 
had fulfilled its contract with the city, and that oh August 8, 1914, 
on a test of the crematory plant, it complied with ail the guaranties 
and requirements of the contract. It is then alleged that the city re- 
fused to pay, and still refuses to pay, the balance due. 

It is alleged that, after the plant was completed and in opération and 
the city's refuse bcing delivered, the company, in pursuance of its right 
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under the contract, wrote the city that the company would be ready to 
run the first test in the early part of the week beginning December 
29, 1913, and requested the city to make arrangements accordingly to 
deliver at that time refuse of the quantity and character called for by 
the contract for the test, and that the city refused to hâve the officiai 
test made at that time or to supply the refuse for it; that this refusai 
prevented the running of the first test ; that the city has been request- 
ed by the company to reconsider its former action, and on January 5, 
1914, a request was made on the mayor and gênerai counsel for the 
city to co-operate in running a test ; that arrangements had been made 
for running a test at the time the severe storm occurred on February 
13, 1914, but the test was prevented by the fact that ice covered the 
streets of Atlanta to such an extent that it was impossible to collect 
the material for the test. It was then postponed until February 17th, 
and at that time the refuse at the plant, as the allégations are under- 
stood, was insufficient for a test, and during the next few days the req- 
uisite material for a test was not furnished. 

It is alleged that the company persistently tried to hâve a test run, 
and a test was finally agreed upon on March 14th, and it was according- 
ly run on that day. On this test the crematory satisfactorily destroyed 
ail the refuse but fell 10 per cent, short in the amount destroyed in 24 
liours. That is, the contract provided for the destruction of 250 tons 
in 24 hours, and the plant destroyed 225 tons. 

It is then alleged that after this test the company, as permitted by 
the contract, made certain slight changes in the equipment of the fur- 
naces, so as to make them better f ulfill both the requirements and the 
guaranties of the contract, and also nieet the actual conditions prevail- 
ing in Atlanta. After stating that the company had great difficulty in 
making the necessary changes and keeping the plant in opération at 
the same time, and after alleging certain correspondence vi'ith the may- 
or and a personal interview between the président of plaintifï company 
and the mayor, the bill proceeds to state that it was agreed for a test 
to be made on August 8, 1914, and the required material was according- 
ly gathered and brought to the plant for the test on that date. The fur- 
ther allégation on this subject is as follows : 

"The guaranteed capaeity of the plaut Is 250 tons per 24 hours, of refuse 
containing 15 per cent, of ashes. Within 24 hours of the time agreed upou 
for beginning the test, the city delivered at the plant 284 tons of practically 
pure garbage, containing almost no ashes. To inclnerate this material it 
was necessary to add 30 tons of ashes which the company had coUected at 
its own expense. There was also about 20 tons of material in the pit. At 
the plant rating, this 334 tons of material, which was an overload of 84 
tons of its daily capaeity, would require 32 hours to incinerate; but be- 
cause It had not been disposed of In 2&V2 hours the mayor refused to take 
part in the test. The test, however, was rUn. Although the proper mixture 
of material had been coUected, the city, during the first four hours of the 
run, delivered 61 per cent of garbage. six tons of which was pure water- 
melons, and only 39 per cent, of rubbish and ashes— Instead of 50 per cent, 
of rubbish and ashes as specifled. The city also refused to deliver into 
the pit over 139 tons of material, and the company was obliged to de- 
liver as much of the remalning tonnage as possible at Its own expense. 
It was impossible to get the full amount, and over 50 tons of pure 
garbage, Instead of test mixture, had to be used to complète the test This 
test was run by Gabriel R. Solomon, Esq., of the Solomon-Norcross Com- 



1000 219 FEDERAL REPORTER 

pany of Atlanta, an unbiased engineer employed to run an Impartial test. 
Hls report shows that the test showed compliance with ail the guaran- 
tles and requirements of the contract." 

In an amendment recently filed to the pleadings, it is alleged that at 
the time the original bill was filed herein, to wit, August 19, 1914, com- 
plainant had fulfilled its contract which it had with the city of Atlanta, 
and that : 

"On the test of sald erematory plant held on August 8, 1914, the plant 
complied with the guaranties and requirements of said contract." 

So, as I understand the bill, it is now clearly alleged that, while at 
the test made on March 14, 1914, the plant lacked 10 per cent, of de- 
stroying the amount of material required by the contract, thereafter 
certain changes were made which brought the plant up to the required 
capacity. 

The substance of the other allégations is that, the plant having now 
been completed in compliance with the contract of the Destructor Com- 
pany with the city, the company asks for another test, and, if the plant 
fails in any way to comply fuUy and strictly with the contract, it be 
allowed reasonable opportunity to make such changes as will remedy 
defects and bring the plant up to every requirement of the contract. 
It is alleged that the city refuses to accept the plant, although it is con- 
tinually using the same and has been since August 13, 1913, and also 
that the city refuses to pay the remaining $135,000. 

The prayers are: 

(1) For an injunction restraining the city from taking possession of 
the plant until it has paid the amount due under the contract. 

(2) For a receiver to take charge of the plant and operate it. 

(3) That the receiver be instructed to afiford the company every rea- 
sonable opportunity to install at its own expense such improvements 
as it may deem necessary to increase the efficiency of the plant. 

(4) That the plaintifif's interest in or lien upon the plant be declared, 
protected, and enforced by foreclosure of the lien or otherwise. 

(5) That in order to do corhplete justice the court may détermine the 
amount due the plaintifï for building the plant, and décide by running 
a test whether the company has complied with its contract, and, if not, 
give it reasonable opportunity to make such improvements and run 
such further tests as shall show that the plant complies with ail the 
guaranties of the contract and that the contract be specifically enforced 
in this respect. 

(6) That, if necessary, the provision of the contract for the settle- 
ment of ail disputes by arbitration be enforced by the running of a 
fair test by arbitrators under the court's supervision. 

(7) That an accounting be had as to the amount due the company 
from the city for the building and opération of the plant and the extra 
expenditures caused the company, for which the city is responsible. 

(8) That the final amount due from the city having been determined, 
and the amount realized by the foreclosure of the company's lien hav- 
ing been applied thercon, a judgment for the deficiency be given 
against the city. 

Then for subpœna and gênerai relief. 
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[1] There is a motion to dismiss this bill on various grounds. Of 
course, a motion to dismiss, under the new equity rules, must be con- 
sidered in the same way a demurrer would be; that is, it concèdes, 
for the purpose of the motion to dismiss, the truth of everything alleged 
in the bill that is well pleaded. 

The first four grounds of the motion to dismiss are that the court 
will not appoint a receiver for the company's plant on its own re- 
quest. 

As the court has no purpose at présent of appointing a receiver, it 
is unnecessary to consider thèse grounds. 

The next is on the ground that there are no mutual accounts, and 
therefore, so far as it is a bill for an accounting, it should not be 
sustained. 

It is doubtful if this prayer for an accounting would be sufficient 
to sustain the bill, except as it is intermingled with other matters in 
the bill. 

The next ground is that the charge that complainant has a lien is not 
sustained by the allégations of the bill. It is said that no contract lien 
is pleaded and that no statutory lien is shown to exist. 

[2] This is a peculiar case in this respect. The plant in question 
is devoted, by the city, to a public use, and consequently there could 
probably be no enforcement, by exécution, or otherwise, of any judg- 
ment the plaintiff might obtain, against this particular property. This 
plant is built on property belonging to the city and has been built at 
large expense and under the supervision of the city, in accordance 
with the contract. It must be assumed f rom the allégations of the bill, 
and indeed it was stated by counsel for both plaintiff and défendant, 
in open court, that a fund is now set apart and available to pay for 
this plant when the Destructor Company has fully complied with its 
contract and it stands the tests required. When this contract has been 
fully complied with and the plant stands the tests prescribed, the Com- 
pany certainly will be entitled to payment and should clearly hâve same 
enforced in some way. 

It is alleged by the company that the city absolutely refuses to as- 
sist it in making the test and in its having reasonable opportunity, if 
the plant is not satisfactory, to make it so. It is clearly entitled to 
this under the contract. Whether by decree for spécifie performance, 
as prayed, or by the enforcement of a lien, or by a mère money de- 
cree for the balance of the purchase money, may be determined here- 
after. It may be proper to consider hère the new Equity Rule (Rule 
22, 198 Fed. xxiv, 115 C. C. A. xxiv), which is as follows: 

"If at any time it appear that a suit commenced In equity should hâve 
beeu brought as an action on the law side of the court, it shall be forthwith 
transferred to the law slde and be there proceeded with, with only such 
altération in the pleadings as shall be esseutial." 

If the application of this rule should be necessary, it can be made 
as the case proceeds. 

[3] There is a motion to dismiss on certain parts of the bill, as 
follows : 

"This défendant excepts to the voluminous charges against the mayor of 
unfairness, newspaper publicity, or préjudice, etc., upon the grounds that 
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the mayor Is not the clty nor Is the city llable forhis statements or his talkor 
his préjudices or his acts, beyond the scope of his authority, and no authority 
is shown therefor anywhere in the complaint" 

"Therefore this défendant moves to strike the allégations of parasraphs 
23, 27, 28, 29, 30, 33, 34, 35, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 
51, 52, 53, 54, 55, 57, 59, for the reason that same refer to varions positions 
of the mayor that hâve no connection wlth the contract nor with the city, 
but siniply undertake to show that the mayor of the city was persoually 
antagonistic to complalnant, abnsed them In the newspai)ers, writes aboiit 
thein, etc., with ail of which the city of Atlanta is not shown to hâve any- 
thing to do. Certaiuly they cannot add to nor take from the written con- 
tract. This appears from the pétition, and ail this référence to the mayor i.s 
immaterial, irrelevant, and cornes under the head of pleadings kuown as 
scandalous, and should be strlcken. This motion is made also with référence 
to the following language in paragraph 36, to wit, 'with the deliberate and 
unfair purpose of injuring the company.' " 

I think this motion should be sustained as to paragraph 23. As to 
paragraph 27, some of it refers to acts of the mayor personally, and 
some of it refers to acts of the city by name. So much of it as re- 
fcrs to the acts of the mayor shotild, I think, be stricken, and the same 
is true of paragraph 28. Paragraph 29 seems to deal, as I gather it, 
more with the acts of the city than those of the mayor, which is true 
also of paragraph 30. The only part of 33 which appears to refer to 
the mayor personally seems to be the last sentence. This, I think, 
should be stricken. As to paragraphs 34 and 35, I do not think there 
can be any objection. Commencing with paragraph 37, I think the 
paragraphs should be stricken down to and including paragraph 59, 
with the exception of paragraphs 56 and 58, or very largely at least. 
ît is almost impossible to separate those acts which are charged against 
the city and those which are charged personally against the mayor and 
are alleged to hâve been donc on account of the mayor's personal 
feeling of hostility to the company and to the plant. So far as they 
relate to the acts of the mayor which are claimed to hâve been donc 
by him by reason of his personal feeling, they could not be charged 
against the city, unless ratified by the governing body of the city, the 
mayor, and gênerai counsel. The parenthetical language in paragraph 
36, as follows, "with the deliberate and unfair purpose of injuring the 
company," I think should clearly be stricken. 

Summing up, the whole case is this : The Destructor Company con- 
tracted with the city of Atlanta to build a plant for the destruction of 
its refuse. The plant, it is alleged, has been built according to the 
contract and is now ready to destroy, and is destroying, the refuse of 
ihe city as contemplated and as provided for in the contract. The 
city was to pay the company $260,000 for this plant. It has paid $125,- 
000, and still owes $135,000. The latter aniount ($135,000) was to be 
paid when the plant was complet ed in accordance with the contract 
and when the same, after being subjected to the tests provided, is 
shown to be satisfactory. The company says it has coinpleted the plant 
and the city refuses to hâve the test which would show this compliance. 

Clearly, if this be true, the company is entitled to relief against the 
city in some way. Whether this can be .shown, if the city dénies thèse 
allégations, will appear from the proof submitted. 

The case of Castle Creek Water Co. v. City of Aspen, 146 Fed. 8, 
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76 C. C. A. 516, 8 Ann. Cas. 660, is more like the case at bar than 
any case cited by counsel or of whicli I hâve any knowledge, and 
seems to me an excellent authority for the rétention of this case in a 
court of equity. So I think the peculiar situation and the peculiar 
facts surrounding the matter make it a case cognizable in equity. 

Therefore the motion to strike is overruled, except in the respects 
mentioned above. The paragraphs and portions of paragraphs whicli 
should be stricken can be more readily determined and provided for in 
an order to be taken denying the motion to strike. 



WATTS V. S. M. HA.AriI,TON COAL CO. 
(District Court, E. D. New York. January 22, 1915.) 

DlSAflSSAL AND NONSUII ©=81 — SetTINO AsIDE — ADMISSIONS IN ANSWER. 

On an application to set aside a judgment dismissing an action for com- 
missions for procurlng a certain coiitiact on plaintiffi's failure to appear 
when tlie case was rcached for trial, in which plaintiff claimed that the 
answer on file was not that originally flled, that the answer originally 
filed eontained an admission that he procured the contract and was not 
properly verifled, and that hls attorney refused to enter judgment upon 
the unverified answer containing this admission, where It appeared that 
the answer on file must hâve been in existence prior to the filing of the 
alleged original answer, the alleged admission in the answer as originally 
flled could only avall plaintifC as évidence on the trial, and did not af- 
fect the relief which should be granted, as, had the court entered a judg- 
ment against défendant by default through a mistake in the paperg orig- 
inally filed, It would hâve been opened on proper application. 

[Ed. Note.— For other cases, see Dismissal and Nonsuit, Cent Dlg. |§ 
182-192; Dec. Dig. <S=>81.] 

DiSMISSAt, AND NONSTJIT <S=»81 OPENING — TiME FOB APPLICATION. 

Where, because of a misunderstanding between plaintiff and his coun- 
sel, plaintiff failed to appear when the case was reached for trial over a 
year after it was noticed for trial, and it was thereupon marked for dis- 
missal by the court and notice given to plaintlff's attorneys to provide 
against accidentai default, and subsequently an order was made that 
the complaint be dlsmissed for failure to prosecute, and that défendant 
hâve judgment accordlngly, wlth costs, and exécution therefor, the judg- 
ment would not be treated ^s one on the merits which could not be set 
aside after the term of court, but rather as a mère technical strlking of 
the case from the caleudar, eoupled with the entry of a judgment for 
costs to be met before the default could be opened ; and hence the de- 
fault might be set aside, though the application was not made within the 
term. 

[Ed. Note. — For other cases, see Dismissal and Nonsuit, Cent. Dig. gg 
182-192; Dec. Dig. ®=>81.] 

, Courts <S=339 — United States Courts — Procédure — Dismissal for 
Want op Peosecution. 

Notwithstanding the provision of the Revlsed Statutes making state 
laws and procédure applicable so far as may be to actions in the fédéral 
courts, the court's right to dismiss a case for plaintlff's failure to appear 
whcn it was reached for trial was not limited by the rule In the state 
courts allowing a dismissal if later issues hâve been tried. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 914; Dec. Dlg. 
®=>33i).] 



@=3Por other cases see same toplc & KEY-NUMBER In ail Key-Numbered Digrests & Indexes 



1004 219 FEDERAL REPORTER 

At Law. Action by James R. Watts against the S. M. Hamiltoti 
Coal Company. On application by plaintiff to compel his attorney of 
record to deliver certain papers to him and for an order opening a 
judgment of dismissal and restoring the action to the trial calendar. 
Motion to open the default granted. 

McLear & McLear, of New York City, for plaintiff. 
Herbert Barry, of New York City, for défendant, 
Meyer Levy, of New York City, for Friedman. 

CHATFIELD, District Judge. The plaintiff in the above-entitled 
action bas made an application to compel his attorney of record to de- 
liver to him the papers relating to the varions proceedings in the action, 
and has in connection therewith applied to the court for an order open- 
ing a judgment dismissing the action on default and restoring it to the 
trial calendar. 

It appears that the complaint was served and filed in August, 1907, 
upon an alleged cause of action arising out of transactions in the 
months of May and December, 1904. 

The défendant is a corporation organized under the laws of Balti- 
more, but doing business in the county of New York, and its officers 
are located in Baltimore, Md. 

It appeared by attorney in this action in the Suprême Court of Rich- 
mond county, and removed the action to the United States court, in 
which a certified copy of the record was filed upon the 2d day of Octo- 
ber, 1907. A paper was filed upon the 3d day of October, 1907, in a 
back marked "answer." This back is the printed form of Davies, 
Stone & Auerbach, who were then attorneys for the défendant, and 
bears the file mark of the clerk of the court upon the outside of the 
paper. The "answer" consists of four sheets of paper containing the 
same watermark and exactly identical in every way with the copy of 
the proposed answer prepared by Mr. Barry, in the office of Davies, 
Stone & Auerbach, prior to the 20th of September, 1907, when, as 
shown by the correspondence, the original proposed answer and anoth- 
er copy were received by mail by the président of the corporation, who 
thereupon verified the original and retained the copy in the files of the 
coal company. 

The particular four sheets of paper comprising the answer on file 
hâve been made up in the so-called "judgment roll" since the 20th day 
of April, 1909, and show, upon inspection, no apparent changes in 
text, with the exception that the words "Suprême Court, Richmond 
County," hâve been erased, and the words "United States Circuit Court, 
Eastern District of New York," written by a différent typewriter in 
their place. 

The answer, as filed, is signed in typewriting by Davies, Stone & 
Auerbach, verified by Howard Adams, as président, and contains the 
signature of the notary public, Florence Barrett, whose seal is affixed, 
and the certificate of the clerk of the superior court of Baltimore city, 
also under date of September 20, 1907, as to the authority of the notary 
to take acknowledgments, etc. 
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A copy answer was served upon the attorney for the plaintiflf, and 
the case placed upon the calendar on November 8, 1907, by the plain- 
tifï's attorney. The attorney for the plaintiff had served, upon the 4th 
of November, 1907, a notice of trial for the 18th, and received admis- 
sion thereof, and a cross-notice had been served by the attorneys for 
the défendant upon November 8th. 

As was predicted by the clerk of the court to the plaintiff, the case 
was not actually reached for trial until April, 1909, although apparent- 
ly called upon the calendar before that time. Upon the day when the 
case could hâve been tried, the 5th day of April, 1909, it was marked 
for dismissal by the court, on motion of the défendant, because of the 
failure of the plaintiff to appear. In order to provide against acciden- 
tai def ault, the court directed the attorneys for the défendant to serve 
their proposed order for judgment upon the plaintiff 's attorney, and 
this was done, giving him two days' notice of settlement and also of 
taxation of costs, and upon the 20th day of April, 1909, an order to the 
f ollowing effect was entered : 

"Ordered that plaintiff's complaint herein be dismissed upon failure to 
prosecute, and that défendant hâve judgment accordingly, with costs as 
taxed. amounting to the sum of $34.95, and that défendant hâve exécution 
therefor." 

This order recites that no one appeared upon the call of the calendar, 
and that due notice of trial had been given to the plaintiff's attorney. 
Judgment was entered accordingly, and nothing more was heard of the 
matter until the summer of 1914, when the plaintiff, through his prés- 
ent attorneys, came to a judge of the court and requested opportunity 
to examine the papers in the case. The clerk had hesitated about al- 
lowing this examination without order by the court, because of a previ- 
ous statement by the plaintiff that the papers in the action had been 
tampered with. The plaintiff thereupon made his motion to compel his 
former attorney to surrender to him the papers in the matter as above 
recited, and in a short time thereaf ter a second motion to open his de- 
fault. Opposition to the latter was based primarily upon the ground 
that the term of court at which the judgment by def ault had been en- 
tered had long since expired, but numerous questions involving the 
charge of altering the record of the court, and the propriety of orders 
made by the court, hâve been included as a part of this motion. Much 
acrimonious discussion between the plaintiff's former attorney and the 
plaintiff himself , with an examination in open court of that attorney and 
his former clerks, by the parties to the présent proceeding, resulted in 
an order by the court that this attorney deliver ail the papers, includ- 
ing his correspondence with respect to the matter, to the clerk of the 
court, with an intimation that the question of compensation, as claim- 
ed by him, would be withheld f rom détermination until the proceedings 
as to the action were completely disposed of . Much dispute arose over 
the question as to whether this attomey's clerk had been at Staten Is- 
land searching for the plaintiff and had appeared in court on the day 
the case was called. His motive for refusing to make an affidavit to 
that effect was assailed, and it appears that the recollection of ail the 
parties, while positive, in proportion to their feelings in the matter, was 
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of little reliability from the standpoint of clearing up the questions in 

dispute. 

The plaintiff allèges that he called at the clerk's office of this court 
on the 29th day of October, 1907 ; that he then saw the answer filed by 
the défendant; that he was accompanied by his wife, who also makes 
an affidavit to the same effect ; that he read the answer and made ex- 
tracts therefrom; that the paper filed as an answer contained an ad- 
mission, in the third paragraph, that the plaintiff had "procured the con- 
tract," for obtaining which he claimed commission. The plaintiff and 
his wife also allège that this paper filed for an answer was incomplète 
in that it did not contain the words "notary public" nor the seal of the 
notary, although it purported to be signed by a notary. 

The plaintiff and his wife immediately went to their attorney's office 
and there claimed to hâve seen in his possession an answer exactly like 
the one on file. Shortly afterwards (that is, upon the 6th day of No- 
vember, 1907) the plaintiff and his wife again called at the office of 
their attorney and asked if the answer had been amended. The plain- 
tiff then requested his attorney to enter judgment upon the "unveri- 
fied" answer, but which contained in the plaintiff's opinion the admis- 
sion that he had procured the contract in question, and the attorney re- 
fused to do so, as he had done upon the previous occasion. The plain- 
tiff then told his attorney not to serve the notice of trial or file a note 
of issue, so as not to lose the right to enter judgment. 

It now appears tliat previous to this the attorney had already served 
a notice'of trial, and upon the llth day of November, 1907, the plain- 
tiff called at the office of the clerk of this court and found that the note 
of issue, above referred to, had been filed. This contains the words 
in ink "October 3, 1907," as the date of issue, written by the clerk in 
l^lace of the typewritten words "September 4th." 

The plaintiff then examined the original answer and claims to hâve 
copied the words "procured the contract." He asked the cost of a 
certified copy, and on the following day, November 12th, he again call- 
ed at the clerk's office with his wife and discovered that the first page 
in the third paragraph of the answer then contained the words "con- 
tributed to the procuring of such contract" in place of the words "pro- 
cured the contract," and also that the notary's seal and the date and 
the words "notary public" had been filled in under the notary's signa- 
ture. He also testifies that the deputy clerk, who is still in the offfce of 
this court, told him that some one had been in the day before, after the 
plaintiff left, and had asked for the answer, taking it to a table and sit- 
ting thereat. The clerk could not recollect whether it was a man or a 
woman. 

Mr. Watts and his wife then left the office of the clerk and went to 
the office of his attorney and told him that the answer had been chang- 
ed so that it amounted to a forgery. The attorney did not consider the 
alleged change of the paper after filing as of serious moment, and then 
produced and showed to the plaintiff his copy of the answer which the 
plaintiff allèges was différent from the answer that he had previously 
seen in his attorney's office on the 29th of October, in that the body of 
the answer (that is, the third paragraph) was like the answer then on 
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file, stating that the plaintiff contributed to the procurïng of the con- 
tract. But this copy answer in the attorney's possession was still blank 
as to the notary public's signature and other particulars of the vérifica- 
tion. 
The plaint:'ff thereupon wrote to his attorney to enter judgment for 
the full amount, and the attorney upon the 15th of November wrote 
the plaintifif that his case was upon the calendar for the 18th, and to cal! 
at his office without fail upon the 16th of November, 1907. The plain- 
tiff did not receive this letter until the 18th, and then came to Brooklyn, 
learning that the case would not be tried for two or three years. On 
the 22d of November, 1907, the plaintiff obtained a certified copy of 
the answer as then on file and let the matter run until February 12, 
1910, when he wrote his attorney, asking him what the status of the 
case was, and followed this by a registered letter upon the 15th of 
February, 1910, which letter was received by the attorney and the re- 
ceipt returned in the mail of 11 a. m., February 16, 1910. In the same 
mail a letter with the same postmark, f rom the attorney to the plaintiff, 
contained the following statement : 

"Yours of tbe 12tli inst. received. In vlew of your contlnued neglect to 
reply to ray letters, I was surprised to receive same from you. On account 
of your nonappearance in ttiis matter, an order vi^as made on April 20, 1909, 
by the court dismissing this action and directing judgment against you with 
costs in the amount of $34.95." 

The plaintiff allèges that he had resided from 1906 to 1911 in the 
same house on Elizabeth street, West New Brighton, S. L, and that 
mail merely addressed to him at Staten Island would be delivered to 
him. 

The plaintiff thereafter called upon the clerk of the court and was 
advised that the term at which the judgment was entered had expired, 
and that an application to open the default would probably not be con- 
sidered by the court. He then consulted other attorneys, who gave him 
the same advice, but apparently the success of his présent attorneys in 
disposing of another matter, which had been running since 1900, led 
him to take up the présent question with them, and they advised him 
that the motion might be considered. 

The copy of the answer shown to the plaintiff upon the 6th of No- 
vember by his then attorney and now presented to this court bears the 
indorsement in his handwriting, "Recd. Nov. Ist, 07." The back is 
entitled in the "United States Circuit Court, Eastern District of New 
York," while the first page of the complaint shows as well the erasure 
of the words "Suprême Court, Richmond County," and this erasure is 
shown upon the cover. A comparison of the typewriting of thèse cov- 
ers and of the contents, including the watermark in the paper, shows 
them to be identical in every respect with the one on file, except that, 
as claimed by the plaintiff, the blank for the vérification and the certifi- 
cate by the clerk of the court are not filled out in any way. In this re- 
spect this copy of the answer corresponds with the one furnished by 
the défendants from their files, and in which the words above, upon the 
cover and on the first page, "Suprême Court, Richmond County," hâve 
not been erased. The two copies referred to are evidently carbons of 
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the paper contained in the so-called judgment roll of this court, while 
the cover in each instance is a ribbon original. 

The plaintiff points eut that the copy answer indorsed by his attor- 
ney upon November Ist should hâve been served before that day, and 
that he could not hâve seen this answer upon the 29th of October, as he 
and his wife allège they did then see a paper similar to that which they 
also allège was upon the court's files on the llth day of November, 
1907. It also appears that the copy answer produced from the files of 
the coal company, and shown to hâve been in its possession since Sep- 
tember 20, 1907, has the eyelet holes throughout the cover and the four 
sheets of paper punched unif ormly, while the copy answer produced by 
the attorney has eyelet holes punched through the cover, but the two 
sheets containing the text of the answer and the sheet containing the 
certificate of the clerk of the court in Baltimore hâve had the brass 
binders forced through the paper without the prior punching of a hole 
therefor. In the same way, the copy of the answer on file has holes 
punched through the cover and the sheet of paper signed by the notary, 
while the two pages of the answer proper and the page signed by the 
court clerk hâve again had the brass binder forced through the paper 
without the punching of a hole. 

At the time of the occurrence in question, under the removal law 
then in force, an answer had to be filed in the United States court with- 
in such period after the filing of the record on removal as remained of 
the time to answer in the state court when the application for removal 
was made. As removal occurred upon October 2d, and the answer 
was filed upon October 3d, it is évident that the défendant was in time 
in filing its answer, for it applied in the state court upon the 21st of 
September for an order of removal, and its time there to answer ex- 
pired upon September 24th. There was no definite rule requiring any 
particular service of an answer, and one of the strange circumstances 
in the case is that the attorneys for the défendant hâve no copy of its 
answer and no admission of service, while the plaintiff's copy purports 
to hâve been received by his attorney, as has been said, upon Novem- 
ber Ist, or 27 days after the answer was filed, and subséquent to the 
time when Mr. Watts testifies that he saw an answer in the attorney's 
possession. 

It is impossible to reconcile the statements of plaintifï with ail of the 
inferences presented by the papers now on file. It may be that some 
clerk, in filing an answer in the court, filed an incomplète copy in- 
stead of the original, and that later the original sheet, with the signa- 
tures of the notary and clerk of the court, was substituted for the in- 
complète copy on file. But this would not account for the language 
which Mr. Watts and his wife say was changed in the first page of 
the answer, and which appears in the copy of the answer sent to Balti- 
more when the original answer was mailed to that city for vérification. 

[1] The copy of the answer in the possession of the former attor- 
ney for the plaintiff has none of the signatures of the person making 
the vérification, the notary, or the clerk of the court, and the only dif- 
férence charged as to that copy is in the text of the answer. Again, 
as the text is the same as that of the answer sent to Baltimore, the 
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mystery relating to the date of November Ist on the paper, and the 
mystery with relation to his attorney's action, if the plaintiff be correct, 
was apparently of no eflfect, except in so far as it caused a misunder- 
standing between the attomey and client. The answer actually on 
file with the court seems to consist of the original sheets (that is, 
the ribbon copy of the papers typewritten in the office of the attorneys 
for the défendant, before the original set and another copy were sent 
to Baltimore to be verified), and therefore must hâve been in existence, 
exclusive of vérification and signatures, at a time long prior to that 
on which the plaintiff and his wife say they saw an answer more 
favorable to the plaintiff in its admission as to his work in procuring 
the contract in question. 

Inasmuch, therefore, as the court would not hâve entered a judg- 
ment against the défendant, except on notice and after an investiga- 
tion, and the resuit would certainly hâve been that the default would 
hâve been opened (if default through mistake in the papers had existed) 
upon such terms as would hâve seemed proper, it cannot now be held 
that any provision as to a différent admission by the défendant can 
be of further avail than to offer it as évidence, if the case ever comes 
to trial. 

On this situation the serious différence arising between the plain- 
tiff and his attomey has had an unfortunate resuit. The plaintiff's at- 
torney knew that the case was on in court, and, as has been said, a 
serious di.sagreement has again arisen between this attorney and his 
clerk as to just what statements the clerk has made about his attend- 
ance upon the call of the calendar. But this is immaterial, except 
f rom the standpoint of the credibility of the parties and the conduct of 
the attorney, for the reason that the attorney did know of the case 
and of the application for judgment, and the judgment of dismissal 
seems to hâve been properly entered. 

[2] It is impossible to détermine, also, whether or not the letters 
sent to Mr. Watts reached him. Inasmuch as they did not contain 
definite information that the case was upon the calendar, no particu- 
lar help or harm is done to the présent application, even if we assume 
that Mr. Watts received the letters. If he did not, then the misfortune 
arising from the misunderstanding with his attorney became greater, 
and the sole question now nresented, upon which any action can be 
predicated, is whether the dismissal of an action for lack of prosecu- 
tion, with a judgment for costs, can be opened by the court after the 
expiration of the term at which the case was tried. 

It may be assumed that, if the défendant had put in its case and re- 
ceived a verdict upon the merits, application would hâve had to bave 
been made within the term of court in order to set aside that judgment. 
Whether or not responsibility for f ailure to keep in touch with his cli- 
ent and to proceed with the action could be thrown by the client upon 
the attorney would hâve nothing to do with the disposition of the case 
upon the merits, for parties must be bound by the authority of their 
attorneys, when they appear in court by attorney, and when no mistake 
is shown other than that the attorney and the client hâve previously 

219 F.— 64 
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reached a position where the client might seek to hâve a différent at- 
torney substituted. 

[3] The plaintiff contends that the rule invoked in the state courts, 
allowing the case to be dismissed, if later issues hâve been tried, shouki 
be used as the criterion of procédure in this court ; but it is évident 
that the Revised Statutes, making the state laws and procédure appli- 
cable so far as may be, cannot control the dismissal of a case by this 
court for failure to try the case vvhen reached. The question is ralli- 
er whether the dismissal upon the request of the défendant, with notice 
to the plaintiff that the cause of action was being dismissed, was a 
dismissal upon the merits and équivalent to a verdict directed by the 
court upon default, or whether it was a mère technical striking of 
the case from the calendar, coupled with the entry of a judgment for 
costs, which would hâve to be met before the default could be opened. 

The court was not bound on a default to give notice of any hearing 
of the case upon the merits, nor of a dismissal for the default ; but, 
by serving notice upon the attomey, the court sought to prevent in- 
justice, if the default were accidentai. 

In The Palmyra, 12 Wheat. 1, at page 10 (6 L. Ed. 531), it is said the 
court has "power to reinstate any eau se dismissed by mistake" ; and in 
the case of City of Manning v. German Ins. Co., 107 Fed. 52, 46 C'. C. 
A. 144, the court says that : 

"ïlie only exceptions to that rule (requirlng a motion withln the term) are 
tijat clérical mistakes, sucli mistakes of fact not put in issue or passed upon 
i!s may lie corrected by wrlt of errer coram vobis or on motion in lieu of that 
vYiit, and mistakes in the dismissal of a case, may be corrected after the ex- 
piration of the terms." 

In the présent application the mistake shown was not in a dismissal 
of the case nor in anything connected with the procédure, but was 
due entirely to the responsibility of the altorney in representing his 
client; but inasmuch as the défendant, instead of seeking judgment 
upon the merits, merely had the action dismissed from the calendar 
and entered a judgment for the taxable costs up to date, it would 
seem that the responsibility of the plaintiff for the acts of his attor- 
ney should be measured only by the explanation given by the plain- 
tif! of the matters which put the altorney in the position where the 
responsibility existed. 

The défendant makes out fairly well a showing of circumstances 
which would indicate that it may be able to defeat the plaintiff's case, 
but it cannot be said that the plaintiff is so likely not to succeed upon 
a trial that the action should not be heard ; and the court is of the 
opinion that entry of judgment for costs upon the dismissal of the 
action for failure to appear upon the calendar is not a judgment up- 
on the merits, and that the mistake of the party in allowing the default 
can be corrected, if it be shown that the positions of the parties hâve 
not changed subsequently thereto. 

There would seem to be no reason why the présent action could 
not be tried, and the motion to open the default will therefore be 
granted, upon the condition that the judgment for costs be satisfied 
by the plaintiff within such time as may be specified in the order of 
restoration. 
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UNITED STATES v. CHICAGO, M. & P. S. RY. CO. 

(District Court, D. Idabo, N. D. December 15, 1914.) 

No. 448. 

1. Master and Servant <g=»13 — Houes of Service — Stattjtoet Provisions. 

Where a railroad company made a rule tbat, if a train vvas lield over 
30 minutes at a siding where there was no open telegraph office, the con- 
ductor sliould report to tbe dispatoher for orders, using a téléphone, if 
no operator was avallable, and, to make tbat possible, installed télé- 
phones at varions points where no telegraph operators were employed 
and no regular stations were maintained, a train conductor by using the 
telephonej pursuant to such order, did not come within the proviso of 
section 2 of tbe Hours of Service Act (Act March 4, 1907, c. 2939, 34 
Stat. 1415 [Comp. St. 1913, § 8678]) that no operator, train dispatoher, or 
other employé, who, by the use of tbe telegraph or téléphone dispatches, 
reports, transmits, reeeives, or delivers orders pertaining to or affectiug 
train movements, shall be permitted to remain on duty for longer than 9 
hours or at certain offices 13 hours in any 24-hour period. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dlg. § 14 : 
Dec. Dig. ©=>13.] 

2. Master and Servant ®=>17 — Hotjrs or Service — Actions foe Penalty— 

COMPLAINT. 

Assuming tbat the conductor was within such proviso, the coraplaint, 
In an action for a penalty, was insufficient where it failed to shovi- that be 
used the téléphone after the lapse of either 9 or 13 hours. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 10 : 
Dec. Dig. <S=>17.] 

Action by the United States against the Chicago, Milv/atikee & Puget 
Sound Railway Company, to recover a penalty. On demurrer to the 
complaint. Demurrer sustained, and cause dismissed. 

James L. McClear, U. S. Atty., of Cœur d'Alêne, Idaho, J. R. 
Smead, Asst. U. S. Atty., of Boise, Idaho, and Otis B. Kent, Sp. Asst. 
U. S. Atty., of Washington, D. C. 

George W. Korte, of Seattle, Wash., for défendant 

DIETRICH, District Judge. [1] The action is brought to recover 
a penalty under the provisions of what is commonly known as the 
Hours of Service Act (34 Stat. 1415). The défendant is an incorpo- 
rated railroad engaged in Interstate commerce, and is subject to the 
act. On December 27, 1913, it issued a gênerai order, of which the 
following is the material part : 

"Should a train be held over thlrty minutes at a sldlng where there is no 
opeu telegraph office, the (?onductor will report to the dispatcher for orders, 
calling the day operator, if there Is one available, and if there is not, usinj; 
the téléphone." 

To make obédience to the order possible, the défendant installed at 
varions points where no telegraph operators were employed, and no 
regular stations maintained, téléphones for the use of its conductors. 
On February 11, 1914, one G. W. Perry, a conductor in defendant's 
service, regularly and generally engaged in and connected with the 
movement of its trains in Interstate commerce, went on duty at 3:15 

<S33For other cases see same topic & KBY-NUMBER in ail Key-Nunibered Digests & Indexer 
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a. m., with instructions to meet another train of the défendant at a 
siding called Pandora. After waiting 30 minutes at the siding, Perry, 
in compliance with the régulation, used the téléphone installed àt that 
point for the purpose of communicating with the train dispatcher. 
Thereafter he remained on duty until 5 :40 p. m., and was therefore on 
duty continuously from 3 :15 a. m. to 5 :40 p. m., a period of 14 hours 
and 25 minutes. The record does not disclose at vvhat particular hour 
the téléphone was used. 

The question at issue arises in this way : If, under the provisions of 
section 2 of the act, Perry be deemed to hâve been a conductor only, 
and hence a person "actually engaged in or connected with the move- 
ment" of a train in interstate commerce, it was the right of the défend- 
ant to permit and require him to remain on duty for a period not longer 
than 16 consécutive hours, whereas, if, by reason of his use of the 
téléphone, he falls within the proviso of the section, then he could not 
lawfuUy be kept in service for a period of more than 13 or 9 hours, as 
the case may be. The proviso is as f ollows : 

"Tliat no operator, train dispatcher, or otlier employé who by the use of 
the telegraph or téléphone dlspatches, reports, transmits, receives, or dellver.s 
orders pertaining to or affecting train niovements shall be required or per- 
niitted to be or remain on duty for a longer period than 9 hours iii any 24- 
hour period, in ail towers, oflices, places, and stations continuously operated 
night and day, nor for a longer period than 13 hours iu ail towers, ofticos, 
places, and stations operated only during the daytiine, except in case of 
oniergency," etc. 

The contention of the government is that, by using the téléphone at 
Pandora siding, Perry became an "employé who, by the use of the 
* * * téléphone, reports, transmits, receives, or dehvers orders 
pertaining to or affecting train movement," and that therefore auto- 
matically he became subject to the limitation appHcable to the class of 
employés covered by the proviso. 

[2] It may be said in passing that, there being no averment in the 
complaint that Perry used the téléphone after the lapse of the 9-hour 
or 13-hour period, upon that ground alone it should be held that there 
is a failure to state a cause of action. But it is unnecessary to rest the 
décision upon so casu;il a circumstance. Primarily Perry was a con- 
ductor and not an operator or a train dispatcher. By resort to the strict 
letter of the proviso, doubtless the language may be made to cover 
such a case ; but the statute should hâve a sensible construction, and 
its gênerai purpose may be effected vvithout adopting a view so harsh 
and onerous primarily to the railroad company but ultimately to the 
public, upon whom tlie burden of expense must finally rest. The pur- 
pose undoubtedly was to protect the lives both of passengers and of 
employés, and also to safeguard freight in transit. It was understood 
that, if one who is engaged as an operator or a train dispatcher were 
required to remain on duty continuously for more than a certain length 
of time, through weariness and the need of sleep he might become in- 
attentive to his duties and fail to hear or see that which he ought to 
hear and see. But no such péril arises in a case like this. If, through 
weariness, the conductor should fall asleep, or fail to resort to the télé- 
phone, as directed by the gênerai order above quoted, there could be 
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no danger, for in such a contingency his train would remain in a place 
of safety; and, upon the other hand, if.he does resort to the téléphone, 
the very necessity of acting gives assurance that he will be awake and 
sufficiently alert to report and receive his orders. Certainly, under 
such conditions, it would require no greater degree of consciousness 
or mental activity to properly transmit and receive a téléphone message 
than it would to receive and correctly read an order transmitted from 
the dispatcher's office by telegraph and delivered by the local operator. 
While the government is insisting upon a literal acceptation of the 
language of the proviso in this particular, it is under the necessity of 
applying a more libéral rule to other phraseology contained therein. 
Hère is a siding with no station, but with a téléphone instrument pre- 
sumably attached to a telegraph pôle. If, by reason of his use of the 
téléphone, Perry fell within the limitations prescribed, which period 
are we to adopt, 9 hours or 13 hours? The statute provides that an 
operator shall not remain on duty for a longer period than 9 hours "in 
ail towers, offices, places, and stations continuously operated night 
and day." Clearly this was not such a place. And for no longer period 
than 13 hours "in ail towers, offices, places, and stations operated 
only during the daytime." It is equally clear that this was not such 
place. At least, there is no more reason for saying that it was a place 
"operated only during the daytime" than a place "continuously operated 
night and day." And there is no other alternative. The truth is that, 
strictly speaking, it is not a place operated either day or night. 

It is deemed to be unnecessary to pursue the discussion at any great 
length, for I am inchned to think that the construction put upon the 
act in Missouri Pacific Railway Co. v. United States (C. C. A. 8th Cir- 
cuit) 211 Fed. 893, 128 C. C. A. 271, is the correct one, and there is 
little to be added to the reasoning there adopted. Upon principle the 
facts of the case cannot be distinguished from those hère involved. 
Switch tenders, whose primary duty was to throw the switches, made 
use of a téléphone leading from a shed in the yards for the purpose of 
communicating with the tower men at the dépôt. The tower men used 
the téléphone from time to time to inform the switchmen what was 
wanted. The court said: 

••The différence in the hours of labor fixed by section 2 was based upon 
the character of the service rendered by the employé, not upon the use of 
the téléphone. R. Connell and .1. W. King (switchmen), beyond question, 
were not operators or dispatcliers. * * * xhe proviso ought not to be 
construed se broadly as to annihilate the gênerai language of the section. We 
think that, under a well-established rule of construction, the words 'or other 
employé,' found in the proviso, must be construed to mean an employé engaged 
in the same character of service as a train dispatcher or operator, who, by 
the use of the telegraph or téléphone, performs the work described In the 
proviso. In other words, Congress intended the 9-hour provision to apply to 
employés whose primary duty was to dispatch, report, transmit, receive, or 
deliver orders pertaining to or affecting train movements. * * » Where 
gênerai words foUow an enumeration of particular classes of persons or 
things, they will be construed as applicable only to persons or things of 
the same gênerai nature or class as those enumerated. * * • ïiie words 
'other' or 'any other,' following an enumeration of particular classes, are 
therefore to be read as 'other such like,' and to include only others of Ilke 
klnd or character. * * * As the word 'employé,' In the proviso of section 
2, includes 'operator' and 'train dispatcher,' for the latter are both employés, 
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the conclusion hère Is irrésistible that Congress Intended, by the use ot the 
worcîs 'other employé,' to mean an employa engaged primarily in the same 
class of service as woiild be performed by an operator or train dispatcher. 
If this be the right construction to place upon tbe proviso, then R. Connell 
and .T. W. King were not in any sensé employés, wliose prlmary duty was 
to dispatch, report, transmit, receive, or deliver by the use of the teîegraph 
or téléphone orders pertalning to or affecting train movements, within the 
meaning of the proviso. While, as has been said before, we must give the 
!avr such a construction as wlll proniote the purpose of the law, in our zenl 
to do so, however, we must not attempt to legislate ourselves." 

If thèse views be correct, it follows that the demurrer must be sus- 
tained, and the cause dismissed ; and such will be the order. 



THE PUTNEY BRIDGE. 

THE M. I. MANDAL. 

(District Court, D. Maryland. February 1, 1915.) 

1. Collision <S=37 — Steam Vkssels Crossing — Violation of Stabboard 

Hand Kule. 

The steamshlpa Putney Bridge and Mandai, on crossing courses, came 
luto collision at sea at night a few miles east of Cape Henry. The night 
was dark, but clear, and the lights of each should hâve been seen by the 
other in ample time ; but the Mandai did not see the lights of the other 
vessel, nor give any signal, until a very short time before the collision, 
when she signaled her intention to cross ahead, although the Putney 
Bridge was on her starboard side, whlch signal was not answered. The 
Putney Bridge kept her course and speed, as required by the rules. Beld. 
that she was not in fault for not answering the signal or for not cliang- 
ing her course under the circumstances, having the right to expect, until 
it was too late, that the other vessel would obey the rule; that the Mau- 
dal was solely In fault for not paying proper attention to the lights and 
for violation of the starboard hand rule, which required her to keep ont 
of the way and not to cross ahead. 

[Ed. Note.— For other cases, see Collision, Cent Dlg, §§ 34-36; Dec. 
Dig. <@=>37.] 

2. Collision <©=>41 — Fault — Failtjre to Aniucipate Violation of Rules. 

The burden of showing that a vessel which was navigated in obédience 
to the rules could hâve avolded a collision due to the fault of the other 
rests ou the latter, and she will not be held in fault if her master exer- 
cised the sound judgment of a compétent uavigator. 

[Ed. Note. — Fqr other cases, see Collision, Cent. Dlg. § 41 ; Dec. Dlg. 
<®=>41.] 

In Admiralty. Suit for coUision by A. Westergaard, master of the 
steamship M. I. Mandai, against the steamship Putney Bridge, E. T. 
Atkins, master, and cross-Hbel. Decree in favor of the Putney Bridge. 

Daniel R. Randall, of Annapolis, Md., and R. E. Lee Marshall, of 
Baltimore, Md., for the M. I. Mandai. 

Convers & Kirlin, J. Parker Kirlin, and William H. McGrann. al! 
of New York City, and Ritchie, Janney, Griswold & Hamilton a'.id 
Robertson Griswold, ail of Baltimore, Md., for the Putney Bridge. 

ROSE, District Judge. [1] On November 26, 1914, at a few nîin- 
utes after 5 a. m., the Danish steamship M. I. Mandai was in colH- 

^ssFor other cases see same topic & KEY-NUMEER in ail Key-Niimbered Digests & lDilexe=: 
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sion with the British steamship Putney Bridge at a point in the At- 
lantic Océan about 20 miles east of Cape Henry. The night was dark, 
but clear. The ships came together at about right angles, the Manda! 
striking the Pntney Bridge a little af t of amidships. Considérable dam- 
age was done to each vessel. Each libeled the other. The cases were 
Consolidated and hâve been tried together. None of the witnesses were 
heard in or.'en court. Ail their testimony was taken on déposition. 
The Putney Bridge was in ballast bound from Algiers to Baltimore. 
The Mandai was carrying a cargo of grain from the latter port to 
Copenhagen. There is no question that the Putney Bridge was on a 
course west northwest, and was making about nine knots an hour. 
Neither her course nor speed were changed at any time between the 
period at which she first saw the Mandai and the time of the collision. 
The Mandai was making about eight knots an hour. According to the 
allégations in her pleadings, she was on a course east by north. Her 
helmsman says he does not know what her course was ; that he kept 
her on the course on which she was sailing when lie took charge of the 
wheel. The captain says that when he went below about 4 o'clock 
the course was east by north one-quarter north, and the mate tes- 
tifies he looked at the conipass and knows that that was the course up- 
on which she was proceeding shortly before the collision. On the other 
hand, from the direction in which each of the ships bore to the other, 
as testified to by ail the witnesses on both sides, it is demonstrably im- 
possible that she should hâve been on such course. Her very able 
counsel, candidly dealing with the problems raised by the testimony, 
has demonstrated that her course must hâve been soniewhere between 
northeast by north one-quarter east, and northeast by north one-quar- 
ter north. There is no discoverable reason why she should hâve taken 
any such direction, but it seems to be certain that she did. This fact 
would itself seem to indicate that her navigation was not being con- 
ducted at the time with even ordinary care and skill. Her lights were 
seen from the Putney Bridge about 17 minutes before the collision. 
According to the testimony of her witnesses, they did not see those of 
the Putney Bridge earlier than about 41/2 minutes before the ships came 
together. The lookout and the wheelsman claim that they first saw a 
very faint point of white light which they supposed was a vessel four 
or five miles away ; that almost immediately it brightened out into the 
masthead light of a steamer, and they then saw that it was not over 
three-quarters or a mile away ; that they saw for a moment both the 
steamer's green and red lights, and then the green light was obscured 
and was not afterwards seen by them. The ofificer in charge of the 
navigation of the ship did not see the white light while it was dim, nor 
the green light at ail. That the Putney Bridge was equipped with ex- 
cellent lamps, that they were in perfect order and were burning bright- 
ly throughout the entire night, is overwhelmingly proved. That they 
were not seen from the Mandai many minutes before they were, I am 
persuaded was owing to the lack of attention on the part of those on 
the deck of the latter. 

The ofificer in charge of the Mandai, at some time after he saw the 
lights and before the collision, blew two blasts and put his helm hard 
astarboard with the intention of passing across the bow of the Putney 
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Bridge. He says this was in his judgment the only course he could 
take to avoid ail risk of collision. At some time after he gave the 
two blast signal, he blew three blasts and reversed his engines. As 
the Mandai was the burdened vessel and boiind net to cross the bow of 
the Putney Bridge, its fault is clear. On its behaif it is, however, 
argued that the Putney Bridge also failed in its duty by not taking 
proper précautions on its part to prevent the collision. What it should 
hâve done, if anything, dépends in some measure upon the time at 
which the Mandai gave the two blast signal. As usual in such cases, 
the witnesses estimate the time which elapsed between this signal and 
the collision differently, and there is no agreement on that question 
even among ail the witnesses on the same ship. I am persuaded, how- 
ever, from the various circumstances in évidence, and which it is un- 
necessary hère to recapitulate, that there was the shortest of short in- 
tervais between the blowing of the two blasts and the blowing of the 
three, and that very little time elapsed after the three blast whistle be- 
f ore the ships were together. 

The Putney Bridge neither gave nor answered any signal, and by 
the international rules was not required so to do. The ofScer in charge 
of her navigation kept her on her course and speed, as under ordinary 
circumstances the privileged vessel should be kept. There was no sig- 
nal which he could give that would indicate that that was what he pro- 
posed to do. His giving none indicated that his intention was to ad- 
hère to the rules. Until the vessels were close together, there was no 
reason for him to assume that the Mandai would not do what the 
laws of navigation required she should do. I think that, when she in- 
dicated by her two-blast signal that she proposed to do something else, 
the vessels were so close together that it was exceedingly doubtful 
whether anything which then could hâve been done by the Putney 
Bridge would hâve prevented the collision, and certainly it could not 
bave been clear to the officer in charge of the Putney Bridge at that 
time that any possible course would hâve obviated, or even reduced, the 
risk of the ships coming together. In the exercise of his best judg- 
ment, the offàcer in command of the Putney Bridge believed that his 
best chance, even then, to escape an accident, was to maintain his 
course and speed. He was not far wrong in this. A quarter of a min- 
ute more would hâve carried him clear of danger. 

[2] There is hère presented a case in which one of the vessels bas 
been navigated with what appears to be a great lack of care, skill, and 
watchfulness, and bas acted in direct défiance of the rules of naviga- 
tion. Even, under such circumstances, if her intention to persist in so 
doing is made clearly manifest in time for the other ship to avoid the 
danger thus created, it is the duty of that other so to do. But the bur- 
den of showing that the otherwise innocent vessel could hâve ren- 
dered harmless the fault of the guilty rests on the latter. AU doubts 
in such case must be resolved in favor of him who bas obeyed the 
rules. Whether he neglected something he should hâve done must be 
determined, not by the resuit, but by the situation as it presented it^ 
self to him at the time. In solving it he is not required at his péril 
to forecast the future or to display intuitive genius. If he exerclsed 
the Sound judgment of a compétent navigator, he bas done ail that can 
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be required of him. I am not prepared to hold that, measured by this 
standard, the officer in charge of the Putney Bridge was in fault. The 
Mabdal must bear the entire loss resulting f rom this collision. 



SALTER V. WILLIAMS et al. 

(District Court, D. New Jersey. October 21, 1914.) 

BA.NKS AND Banking <g=>248 — Liability of Stockholdees — Rescission of 

PUKCHASE OF STOCK. 

Under Rev. St. § 5151, provldlng that shareholders of every national 
banklng association shall be individually responsible for ail contracta of 
the association to the extent of their stock, in addition to the amount in- 
vested therein, upon the failure of a national bank, the rights of cred- 
itors attach, and a purchaser of stock who bas held It for several months, 
and made no complaint until after the appointment of a receiver, cannot 
thereafter, as against creditors, hâve the purchase rescinded because of 
false représentations by the bank's président as to the solvency of the 
bank. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 913- 
915, 919-931 ; Dec. Dig. <S==>248.] 

In Equity. Suit by William D. Salter against Christopher L. Wil- 
liams, receiver, and another. Application for injunction denied, and 
complaint dismissed. 

l'iaintiff sets up that the First National Bank of Bayonne was duly organ- 
Ized in 1906, with a capitalization of $100,000, divided into 1,000 shares of stock, 
of the par value of $100 each; that on December 6, 1913, the bank became 
insolvent, and that défendant is the duly qualifled receiver ; that about April 
4, 1913, the bank, by its président, ofCered to sell to the plalntlff 30 shares of 
the capital stock of the bank for $6,000, and then and there falsely and 
fraudulently represented to plalntiff that the bank was solvent and had 
a large surplus; that its shares were worth over $200 each; that plalntiff 
believed such représentations, and was induced thereby to buy from the bank 
30 shares of its stock, for which he paid to the bank $500 in cash and made 
and delivered to the bank his promissory note for $5,500, and thereafter, 
when the note became due, made payments on account of It until he had paid 
in ail $1,600 .in cash and owed a balance of $4,400, for which the bank held 
plalntiff's promissory note, dated November 10, 1913, payable one month 
after date ; that upon April 4, 1913, the bank was not solvent, but was hope- 
lessly insolvent, and that its stock was worthless, ail of which was known 
to the président, and that prier to April 4, 1913, the Comptroller of the 
Ourrency of the United States had notifled the président and offlcers of the 
bank that the bank was carrylng much worthless paper and that certain 
securities must be charged off and replaced, but that the offlcers and directors 
f alled to comply with the direction of the Comptroller ; that the président of 
the bank made false représentations, knowing them to be false, with intent 
to induce plalntiff to buy stock and thereby to defraud him; that in the 
report of the receiver to the Comptroller for the quarter ending June 30, 
1914, it appears that of the alleged assets of the bank $334,263.38 are worth- 
less, and $398,910.15 are doubtful, making a total of $733,173.53, and that 
nearly ail of the assets were of little or no value about April 4, 1913, and at 
least .5300,000 worth of the assets were worthless on that date ; that plalntiff 
made demands upon the receiver to be allowed to examine the books of the 
bank, for the purpose of obtaining the names of the debtors and the exact 
amounts of the debts due, but that the receiver bas refused to comply with 
the demands; that plalntiff dld not know of the fraud perpetrated until 

ê=3For other cases see same topio & KEY-NUMBBR in ail Key-Numbered Digests & Indexes 
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the Coniptroller closed the bank, and that thereupon plaintlCC repudiated and 
reseinded, and hereby does repudiate and reseind, the purchase and owner- 
shlp of the stock, and has tendered and does hereby tender a return thei;eof, 
and of the divldends recelved by him. 

Plaintiff then sets up that the Union Trust Company of New Jersey, a 
solvent banking corporation, offered to take over the business and assets of 
the defunct bank, and to pay the depositors in full upon certain tenus, but 
that after several months of negotiation the proposition failed, and tluil 
another institution made an effort to purchase, which included the payini; 
of the depositors 75 per cent, of their claims, and perhaps more, iiut that 
negotiations were unsuccessful ; that, if either of thèse offers had beeii 
carried out, plaintiff would not hâve been liable to an assessment upon his 
stock. Plaintiff sets up the demand of the Comptroller of the Currency 
under the Revised Statutes of the Uulted States and the National Bankinj; 
Act, the institution of a suit to recover $3,000, the assessment upon the 
.30 shares of stock owued by the plaintiff, together with interest, and that iu 
an action at law plaintiff could hâve no relief. Wherefore he prays that 
the action at law to recover the assessment be enjoined, and that an action 
begun by the receiver against plaintiff for $4,400 upon the promissory note 
leferred to, which action is now pending and undetermined in the Districi 
Court of the United States for the District of New Jersey be restrained and 
enjoined, .and that the sale of the 30 shares of stock be rescinded, and th;!t 
tlie $1,600 paid to the défendant bank be returned. 

Défendant, as receiver of the bank, and the bank, move to disaiiss the com- 
Ijlirint for lack of equity. 

Aaron A. Melniker, of Jersey City, N. J., for complainant. 
George M. Burditt and Barber, Watson & Gibboney, ail of Ne^v 
York City, for receiver. 

HUNT, Circuit Judge (after stating the facts as above). The case 
is disposée! of by the application of the views of the Suprême Court 
of the United States in Scott v. Deweese, 181 U. S. 202, 21 Sup. Ct. 
585, 45 L. Ed. 822. There the court referred to the liability of a 
shareholder in a national bank under section 5151 of the Revised Stat- 
utes, and, after discussing the inability of the shareholder to escapc 
from the liabilities after he has claimed and been accorded by the 
bank the rights of a shareholder, said that it niight be that a suit 
would lie, if brought before the suspension of the bank, for the pur- 
pose of canceling a subscriber's subscription, but that immediately 
upon the failure of the bank the rights of creditors attached under 
section 5151, and that a shareholder who was such when the failure 
occurred could not escape the individual liability prescribed by this 
section, upon the ground that the bank had issued to him a certificate 
of stock before, strictly speaking, it had authority to do so. Again the 
court said: 

"If the subscriber became a shareholder in conséquence of frauds prac- 
ticed upon hlai by others, whether they be officers of the bank or oUicer.s 
of the government, he must look to them for such redress as the law au- 
thorlzes, and is estopped, as against creditors, to deny that he is a share- 
holder, within the meaning of section 5151, if at the time the rights of credi- 
tors accrued he occupied and was accorded the rights appertaiuing to that 
position." 

The allégations in the présent complaint do not withdraw plaintifï's 
position from the pertinency of thèse rules. On the contrary, plain- 
tiff avers that he was a purchaser, that he held for several motiths. 
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that he was a shareholder at the time of the insolvency of the bank, 
and that he never made any complaint until after the appointment of 
a receiver. The rights of the creditors, however, intervened when 
the bank suspended, and it is now too late for him to corne into court 
and claim to be reheved upon the ground of misrepresentation and 
deceit by any person who was an officer of the bank at the time of the 
purchase of his shares. In vScott v. Abbott, 160 Fed. 573, 87 C. C. A. 
475, the Circuit Court of Appeals for the Eighth Circuit stated this 
gênerai rule: 

"That wlien one bas for a considérable period of time prier to tlie f allure 
of a corporation occupied tlie position of one of its stocltliolders, and exer- 
tjsed and enjoyed the rights, privilèges, and fruits of that relation, includlng 
the chance of enhanced value of his holdings, when fortune frovnis. and the 
(rliances turn against hini, it is too late to assert, as against creditors of 
the corporation, the right to rescind bis contract of stock suhscrlptlon on the 
f-Tound of false représentations after a state of insolvency has supervened, 
nnd after proceedings to wind up the corporation for the benefit of creditors 
liave bppn or are about to be institutetl." Hood v. Wallace, 97 Fed. 983, 3<S 
C. C. A. 692, affirmed in 182 V. S. 555, 21 Sup. Ct. 885, 45 L. Ed. 122T. 

For lack of equity, the complaint is dismissed, and the plaintifï's ap- 
S^lication for injunction is denied. 



UNITED STATES v. HEE. 
(District Court, D. New Jersey. February 1, 1915.) 

I.vTEBXAL Revenue <S=>42 — Ordeeing Retuen of Propertt Seized. 

Under Rev. St. § 34ô3 (Comp. St. 1913, § 0355), authorizing the seizure 
by revenue officers and the forfeiture through appropriate proceedings of 
certain property used or deslgued to be used to avoid the payment of in- 
ternai revenue taxes, where revenue ofticers wrougfuUy and illegally 
seized property which it was intended to use as évidence at the trial of 
the owner for an offense, but did not assume to act pursuant to any ju- 
dicial authority or process, and had taken no steps to bave the property 
forfelted, the District Court had no jurisdiction In a summary proceed- 
ing on pétition of such owner to order the property returned to him, as 
the reven\ie oflicers were not acting as officers of the court. 

(Ed. Note. — For other cases, ses Internai Revenue, Cent Dig. §§ 114- 
IIG; Dec. Dig. <S=42.] 

Criminal prosecution by the United States against Charles Hee. On 
pétition by défendant to hâve certain personal property, alleged to hâve 
been illegally seized by revenue officers, returned to him. Pétition dis- 
missed. 

Charles F. Lynch, Asst. U. S. Atty., of Paterson, N. J. 
Thomas S. Henry, of Newark, N. J., for défendant. 

HAIGHT, District Judge. The petitioner claims that his place of 
business, in the city of Paterson, N. J., was forcibly entered by certain 
officers, connected with the Treasury Department of the United States, 
withouî a warrant of any kind ; that he was arrested without a war- 
rant, lodged in jail, and certain personal property in his place of busi- 

.©rsFor othor cases see same topic fi KET-NUMBER In ail Key-Numbered Dlgests & Indeiies 
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ness seized and taken away. The crime with which he is charged is a 
violation of section 1 of the act of Congress approved January 17, 1914 
(38 Stat. 277, c. 10) entitled "An act regulating the manufacture of 
smoking opium within the United States, and for other purposes." In 
making the seizure the oiïïcers assumed to act under authority of sec- 
tion 3453 of the Revised Statutes (3 Fed. Stat. Anno. p. 797), which 
authorizes the seizure, by revenue officers, and the forfeiture, through 
appropriate proceedings, of certain property used or designed to be 
used in avoiding the payment of taxes imposed by the government. 
The défendant allèges that it is the intention and purpose of the dis- 
trict attorney to use some of the property so seized as évidence at the 
trial of the défendant. This is net denied. 

The défendant has petitioned the court to order a return of the prop- 
erty to him, upon the ground that the entry and seizure was without 
warrant and violated the defendant's rights under the fourth and fifth 
amendments to the fédéral Constitution. The procédure followed in 
making this application is that recently approved by the Suprême Court 
m Weeks v. United States, 232 U. S. 383, 34 Sup. Ct. 341, 58 L. Ed. 
652. The answer, which has been filed, admits the arrest and the sei- 
zure. It allèges, however, that the articles are still in the custody and 
under the control of the revenue officers, and claims that the seizure 
was légal. It challenges the power of the court, in a summary proceed- 
ing of this kind, to order the return of property seized by officers of the 
Treasury Department and still under their control. It will be assumed, 
for the purposes of this motion, as alleged in the pétition, that the offi- 
cers entered the defendant's premises and seized the property in ques- 
tion without a search warrant and without his consent, and that the sei- 
zure was illégal. It is entirely well settled that the court has the power, 
in a summary proceeding such as this, to order the return to the accused 
of papers and documents wrongfully seized and in the possession of 
the district attornev, or other officers of the court. Weeks v. United 
States, supra; Wise v. Henkel, 220 U. S. 556, 31 Sup. Ct. 599, 55 L. 
Ed. 581; United States v. Mills (C. C.) 185 Fed. 318; United States 
V. McHie (D. C.) 194 Fed. 894; United States v. Wilson (C. C.) 163 
Fed. 338. 

In United States v. McHie, supra, and in Rex v. Barnett, 3 C. & P. 
60O, and in Rex v. Kinsey, 7 C. & P. 477, power to summarily order the 
return of Personal property, other than papers and documents, was 
recognized and exercised. There would seem to be no good reason for 
any distinction between the kinds of personal property which rnay be 
ordered returned, where the seizure has been illégal. The question at 
once arises : Has the court the same power, in a summary proceeding 
of this kind, to order a revenue officer to return property wrongfully 
seized, and which is still under his control ? This question calls prima- 
rily for a détermination as to whether a revenue officer, in making sei- 
zures and retaining possession of property by virtue of the above- 
mentioned section of the Revised Statutes, is an officer of the court. 
As far as anything before me shows, no proceedings hâve been taken 
to enforce the forfeiture provided for in section 3453 of the Revised 
Statutes. It was held in the case of In re Chin K. Shue, 199 Fed. 282 
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(D. C. Mass.), that customs officers, assuming to act by authority of a 
similar statute, were not, in making the seizure and dealing with the 
goods before the collector had proceeded agoÀnst them for forfeiture, 
acting as officers of the court, and the power of the court, upon péti- 
tion, to direct the collector to return the property so seized, was denied. 
In United States v. One Case of Silk, 4 Ben. 526, Fed. Cas. No. 15,925, 
where the question presented was whether the marshal or the collector 
of customs was entitled to the custody of certain goods which had been 
seized by the collector for a violation of the revenue laws, Mr. Justice 
Blatchford (page 254, 27 Fed. Cas.) said : 

"The property is, in contemplation of law, after process, in the custody of 
the court, although the marshal does not take It Into his custody, provlded 
it remains in custody, under a seizure for forfeiture, while the proceedlngs 
in court against it are pendlng. The collector is its offldal keeper, for the 
court, after process, and the court has, after process, as full control over 
it In the hands of the collector, and as fuU power to compel obédience by 
the collector to ail orders of the court respecting it, as If It were in the 
hands of the marshal, under process." 

The views there expressed are in harmony with those of Justice 
Story in Burke v. Trevitt, 1 Mason, 96, Fed. Cas. No. 2,163, and were 
quoted, with approval, in the case of The G. G. King, 16 Fed. 921 (D. 
C. S. D. Fia.). In ail of those cases, however, the property was not 
considered to be in custody of the court until after process in forfei- 
ture proceedings had been issued. That feature distinguishes the case 
at bar and In re Chin K. Shue, supra, f rom the cases last cited, and, I 
think, is décisive. 

I am entirely well satisfied that the conclusion reached by Judge 
• Dodge in the In re Chin K. Shue Case was correct, and that revenue 
officers, who bave seized property pursuant to assumed législative au- 
thority, are not officers of the court, in the sensé that the court has 
power, in a summary proceeding of this kind, to order the return of 
property illegally seized, at any rate before steps hâve been taken to 
hâve it forfeited. They are officers of another branch of the govern- 
ment, and, in this case, did not assume to act pursuant to any judïcial 
authority or process. If the seizure was unlawful, the défendant un- 
doubtedly may hâve redress in a plenary action. The question whether 
the property seized can be used as évidence against the accused on the 
trial of a criminal indictment is not, and cannot be, presented in a pro- 
ceeding of this kind. 

The pétition will there fore be dismissed. 
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MEMORANDUM DECISIONS 



HOUSTON OIL CO. v. HUGHES. (Circuit Court of Appeals, Mfth Circuit. 
February S, 1915. Rehearing Denied Marcli 1, 1915.) 2Sîo. 2620. In error to 
the District Court of the United States for the Eastern District of Texas; 
Gordon Russell, Judge. Action by Thomas Hughes against the Houston OU 
Company. Judgment for plaintifl", and défendant brings error. Afiirmed. H. 
O. Head, of Sherman, Tex., Oswald S. Parker and T. M. Kennerly, both of 
Houston, Tex., and Charles T. Butler, of Beaumont, Tex., for plaintltC in er- 
ror. W. D. Gordon, of Beaumont, Tex., for défendant in error. Before FAR- 
DEE and WALIvER, Circuit Juàges, and MAXEY, District Judge. 

PER OURIAM. ïhis is a suit in ordinary form of "trespass to try title" to 
recover nine sections of land, of 640 acres each, situated in Hardin and Tyler 
couiities, State of Texas. On the trial, after hearing the évidence, the court 
instructed the jury to find a verdict for the plaintiff for an undivided interest 
of 617 acres of land in the nine sections sued for, and, such verdict having been 
returned, the court rendered a judgment in favor of the plaintiff accordingly. 
The assignments of error raise no question upon the sufficiency of the 
pleadings, or as to the admission or rejection of évidence, and présent only 
the question that the évidence did not warrant the instructed verdict. From 
a carefnl considération of the évidence in the transcript, we find no réversible 
error in instructing a verdict for the plaintiff in the case. The only debatabie 
proposition involved is wbether the amount of recovery for an undivided por- 
tion was excessive. The objection urged at the time as to any excess was 
too gênerai, not speclfically pointing ont the amount of the elaimed excess. 
The amount of recoverj' under the évidence was necessarily the resuit of in- 
tricate calculations. The transcript does not show what rule the trial judge 
followed. Counsel in this court disagree decidedly. The judgment of the Dis- 
trict Court is afflrmed. 



NATIONAL MERCANTILE CO. v. WATSON, et al. (Circuit Court of Ap- 
peals, Ninth Circuit. February 1, 1915.) No. 2496. Appeal from the District 
Court of the United States (or the District of Oregon. For opinion belovv, 
see 215 Fed. 929. Wilson, Neal & Rossman, of Portland, Or., for appellant. 
Martin L. Pipes, Walter H. Evans, Dlst. Attys., and Arthur A. Murphy, Dep- 
uty Dlst. Atty., ail of Portland, Or., for appellees. 

PER CURIAM. On motion of counsel for appellees, and it appearing that 
appellant abandoned prosecution of appeal, ordered: Motion granted, and a.\y- 
peal dismissed, with costs in favor of appellees and against appellant 



EOBERTS et al. v. SOUTHERN PAC. 00. et al. (Circuit Court of Appeals, 
Ninth Circuit. January 4, 1915.) No. 2070. Appeal from the Circuit Court of 
the United States for the Northern Division of the Southern District of Cali- 
fornia. For opinion below, see 186 Fed. 934. Francis J. Heney, of Los Angeles, 
Cal., for appellants. Guy V. Shoup, and D. V. Cowden, both of San Francisco, 
Cal., for appellees. 

PER CURIAM. Pursuant to stipulation of counsel flled December 8, 1914, 
decree of Circuit Court, made and entered March 21, 1911, dismissing com- 
plalnants' bill of eomplaint, etc., afflrmed, with costs in favor of appellees and 
against appellants. 



WHITE V. GRAYSON. In re GRATSON. (Circuit Court of Appeals, Ninth 
Circuit. February 1, 1915.) No. 2487. Appeal from the District Court of the 
United States for the Northern Division of the Western District of Washing- 
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ton. For opinion below, see 215 Fed. 449. Clay Allen, U. S. Atty., of Seattle, 
Wash., and G. P. Fishburne, Asst. U. S. Atty., of Tacoma, Wash., for appel- 
lant. Noah Shakespeare and Louis A. Merrick, both of Everett, Wash., for 
appellee. 

PBR OTJRIAM. Pursuant to stipulation of counsel, filed January 28, 1915, 
motion to dismiss appeal granted, and appeal dismissed. 



YOST V. DALLAS COUNTT. (Circuit Court of Appeals, Eighth Circuit. 
February 1, 1915.) No. 4186. Appeal from the District Court of the United 
States for the Western District of Missouri. Bill by David Yost against Dal- 
las County. Bill dismissed, and complainant appeals. Questions certifled to 
Suprême Court Questions answered. 236 U. S. 50, 35 Sup. Ct. 235, 59 L. Ed. 
— . On motion for certlflcate of addltional questions. Motion denied. Be- 
fore SANBORN and ADAMS, Circuit Judges. 

PER CURIAM. The arguments in support of the motion for a certlflcate 
to the Suprême Court of questions of law in addition to those heretofore cer- 
tifled hâve been heard. The addltional questions are determinable by a con- 
sidération of the statutes of Missouri and the décisions of the Suprême Court 
of that State. Counsel for the appellant doubtless presented thèse statutes 
and décisions to the Suprême Court at the hearing on the former certlflcate. 

236 U. S. 50, 35 Sup. Ct. 235, 59 L. Ed. . If, as this court présumes, those 

statutes and décisions were presented to and fuUy considered by that court, 
its answers to the former questions certlfied answer the addltional questions, 
and for that reason the motion for a certlflcate of further questions Is denied. 
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